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NELSON et al. v. MBEHAN et al. 

(Circuit Court ot Appeals, Ninth Circuit June 7, 1907.) 

No. 1,376. 

L Appeal and Errob— Appealable Ordeb — Alaska Codes. 

An order made by a district court of Alaska settlng aside a prior Judg- 
ment of such court and granting a new triai is not appealable under Alaska 
Codes, pt. 4, c. 51, § 504, which gives the right of appeal from a "final judg- 
ment or order," but such order may be revlewed ou appeal by the Circuit 
Court of Appeals for want of jurisdietion in the court to malie it. 

[Ed. Note. — Finality of judgments and decrees for purposes of review, 
see note to Brusb Electric Co. v. Electric Imp. Co. of San José, 2 C. C. A. 
379; Central Trust Co. of New York v. Madden, 17 C. C. A. 238; Prescott 
& A. C. Ey. Co. V. Atehlson, T. & S. F. R. Co., 28 C. C. A. 482.] 

2. JuDGMENT — Vacation fob Fbaud— Power op Court after Term, 

A court of equity bas power to vacate its own decree at any time during 
the term at which it was entered on the ground that it was procured by 
means of the perjured testimony of the prevalling party, notwithstanding 
the fact that It bas been affirmed on appeal ; but in the absence of a 
Btatute conferring it, such power does not extend beyond the term. In 
such case, fraud to confer jurisdietion must consist in something extrln- 
slc or outside of the matter which was actually tried or so in Issue that 
It could bave been trled in the suit in which the decree assalled was en- 
tered. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, §§ 666- 
668.] 

8. Same— Alaska Statute. 

Alaska Code Civ. Proc. S 93, which authorizes a district court to relleve 
a party from a judgment taken against hlm througb his mlstake, inadver- 
tence, surprise, or excusable neglect, does not confer power to vacate a 
judgment after the term on the ground that the issues were erroneously 
decided because of perjured testimony, the motion belng based on aifidavits 
going to the identicjil Issues tried before. 

Appeal from the District Court of the United States for the Third 
Division of the Territory of Alaska. 

Miller, West & De Journel, N. V. Harlan, and West, De Journel & 
O'Neill, for appellants. 

John L. McGinn, Martin L. Sullivan, McGinn & Sullivan, J. C. 
Campbell, W. H. Metspn, F. C. Drew, and F. P. Deering, for appellees, . 
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2 ISSFEDBBAL REPORTEE. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, Dis 
trict Judge. 

HUNT, District Judge. O. A. Nelson and G. N. Hensley brought 
an action against Matt Mieehan and T- Larson in December, 1903, in 
the United States District Court for the territory of Alaska, to com- 
pel the spécifie performance of a contract by which Meehan and Lar- 
son agreed to give to the plaintiffs a one-half interest in a certain min- 
ing claim if the plaintiffs would sink thereon three holes to bed rock. 
The cause was tried by the court, and it was found that the plain- 
tiffs had fulfilled the terms of the contract by sinking three holes to bed 
rock, and that as a conclusion they were entitled to hâve conveyed 
to them by the défendants the half interest specified in the contract. 
Thereafter, and on August 17, 1904, a decree was entered in favor of 
the plaintiflfs in accordance with the findings of the court. Défendants 
moved for a new trial upon the grounds of insufficiency of évidence to 
justify the décision and errors of law duly excepted to upon the 
trial. This motion was overruled upon August 17, 1904. The de- 
fendants appealed to this court, and upon May 8, 1905, the decree of 
the District Court was affirmed. Meehan v. Nelson, 137 Fed. 731, 
70 C. C. A. 165. The mandate of the Circuit Court of Appeals was 
filed in the District Court of the proper district in Alaska on June 
13, 1905 ; thereafter, on July 26, 1905, the défendants filed in the 
District Court a motion for an order vacating and setting aside the 
judgment and decree theretofore rendered by the District Court on 
August 17, 1904, which had been affirmed by this court, as hereto- 
fore stated. This motion was based upon the ground that the judg- 
ment and decree of the court had been founded upon the testimony 
of O. A. Nelson, one of the plaintiffs in the cause, and that he had 
willfuUy and corruptlv sworn falsely by stating that he had sunk 
the three holes to bed rock and performed the conditions of the agree- 
ment which was made the basis of the suit in spécifie performance, that 
the court had been deceived, and that appellees did not discover the 
true condition of affairs until after the affirmance of the, decree of the 
lower court by the Court of Appeals. The défendants accompanied 
their motion to vacate with a number of affidavits wherein affiants 
swore that hole No. 3 sunk by Nelson and Hensley did not go to bed 
rock as required by the terms of the agreement heretofore referred 
to, and that the gravel under the bottom of the No. 3 shaft to bed 
rock had never been removed. On July 29, 1905, the plaintiffs ap- 
peared specially and only for the purpose of objecting* to the ju- 
risdiction of the court.; to entertain or pass upon the motion filed 
by the défendants. On August 14, 1905, the court overruled the objec- 
tions to the jurisdiction of the court to entertain the motion. After 
the court overruled plaintiffs' objections to the jurisdiction of the court, 
plaintiffs, meeting the issue made by the affidavits of défendants, filed 
a number of counter affidavits tending to show that the holes had 
been sunk to bed rock, and that after a winter has elapsed since ground 
has been disturbed it is very difficult to tell by looking at gravel in a 
drift which is gravel in place and which is gravel that has been dis- 
turbed or caved in; that a shaft generally caves in, and that during 
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the winter following thîs process of caving the whole mass freezes 
ahd forms a compact cohesive body which it is almost impossible to 
distinguish from gravel in place. After the submission of thèse 
affidavits by bbth sides, and with the consent of the parties to the liti- 
gation, the presiding judge made a personal inspection of the property, 
ànd'it was his opinion thàt the Nelson and Hensley shaft No. 3 was not 
sunk to bed rock, that its lowest point was at least 5 feet 6 inches from 
bed rock, and that Nelson had deliberately committed perjury upon the 
trial of the case. The court, therefore, on September 16, 1905, ordered 
that the judgment and decree entered upon August 17, 1904, be set 
aside, and that the défendants be granted a new trial. The plaintififs 
now prosecute this appeal from the order of the District Court so made 
and entered. 

Questions of jurisdiction are presented by appellants and respondents. 
Appellants contend that there was no jurisdiction in the lower court to 
set aside and vacate the decree made in favor of Nelson and Hensley 
and to grant a new trial, inasmuch as it appears that the matters pre- 
sented in the Meehan and Larson motion to vacate the decree and to 
grant a new trial are the identical questions that were tried and de- 
cided in the former suit hereinbefore referred to; hence that it was not 
within the power of the lower court, after the expiration oï the term 
in which the decree was rendered, to vacate its decree merely because 
it was founded upon perjured testimony. On the other hand, the 
respondents challenge the jurisdiction of this court by a motion to dis- 
miss the appeal, for the reason that the judgment or decree of the 
lower court vacating the former decree and granting a new trial is 
not a final judgment or decree from which an appeal may be taken 
under section 504, pt. 4, c. 51, of the Codes of Alaska. Section 504 
of the Alaska Codes, so far as applicable, provides that an appeal and 
writ of error may be taken and prosecuted from a final judgment or 
order of the District Court of Alaska to the United States Circuit 
Court of Appeals for the Ninth Circuit where the value of the subject- 
matter exceeds $500. A judgment is defined by the Codes of Alaska 
(section 234, Carter's Annotated Codes) as "the final détermination 
of the rights of the parties in the action." In Bostwick v. Brinker- 
hoflf, 106 Û. S. 3, 1 Sup. Ct. 15, 27 L. Ed. 73, the Suprême Court said 
that a judgment or decree, to be final within the meaning of the acts 
of Congress giving to the Suprême Court jurisdiction on appeals and 
writs of error, "must terminate the litigation between the parties on the 
merits of the case, so that if there should be an affirmance hère the 
court below would hâve nothing to do but exécute the judgment or 
decree it had already rendered." An order granting a new trial con- 
tinues a case for f urther proceedings ; it does not finally détermine the 
rights of the parties, but suspends the finality of the original judgment 
entered until the issues are tried and decided anew. Black on Judg- 
ments, § 34. Thèse définitions of what constitutes a final judgment 
that may be appealed from exclude an order vacating a judgment and 
granting a new trial made in the same cause. It therefore follows that 
our inquiry must be limited to the question whether or not the Dis- 
trict Court had power to make the order it did. If it had that power, 
whether it was wisely or unwisely exercised, is not for us to décide. 
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and respondents* motion to dismiss the appeal for làck of Jurisdiction 
of this court would hâve to be sustained. If, conversely, the court act- 
ed in excess of ils authority when it made the order appealed from, 
this court has jurisdiction of the appeal; and plàintifïs' objections to 
the jurisdiction of the lower court are sound. 

This being a suit in equity, the District Court had full power to 
amend, correct, or vacate its décret at the same term in which it was 
made, if it was discovered that error had been committed or that 
fraud had been perpetrated upon the court by either of the parties or 
their agents, or if for other satisfactory reason the court in its dis- 
crétion believed that it was just that the decree should be vacated 
or amended or reformed. Doss v. Tyack et al., 14 How. 297, 14 L. 
Ed. 438. Control of the court over its own judgments during the term 
at which they are rendered is spoken of by Justice Miller as of "every- 
day practice." Bassett and Harg^r v. United States, 9 Wall. 38, 19 
L. Ed. 648. And later the same learned justice, speaking for the 
court in Bronson v. Schulten, 104 U. S. 410, 26 I* Ed. 797, said: 

"It is à général rule of the law that ail the judgments,- decrees, or other 
orders of the courts, however exclusive In their character, are under the con- 
tre^ of the Bourt which prononnces them during the term at which they are 
reudered or èntered of record, and they may then be set aside, vacated, modi- 
fled, or ahniilled hy that court" 

' The fàct; that an appeal was taken and that the decree was hère 
affirmed did not necessarily take away the power of the lower court to 
vacate the decree during the term, if a fraud had been practiced. 
When the mandate of this court was filed affîrming the decree the suit 
was again in the District Court. The rule is that a lower court 
is bound by the decree of the appellate court, and its duty is to put the 
decree into effect according to the mandate, and there is no authority 
to give further relief. But if during the term there is a showing, 
whether by motion or otherwise, of fraud or' other wrong practiced 
by the prevailing party, the lower court hàs power to vacate a decree 
and grant a new trial notwithstanding an affirmance by a higher court. 
This would seem to be so becausé, so long as the term of court lasts 
in which the decree was made and entered^ the decree remains subject 
to the judicial power of the court; and if during such term it is an- 
nulled, such annulment vacates what has been done, and the decree 
stands as if no appeal had been had. In Goddard v. Ordway, 101 U. 
S. 745, 25 L. Ed. 1040, an order allowing an appeal was granted and 
entered on the minutes of the court, and subsequently, during the term, 
this order was set aside and vacated at the instance of the party in 
whose favor the appeal had been granted. The Chief Justice, speaking 
for the court, said : 

"We are unable to see hovr the allowance of an appeal differs in this re- 
spect from any other judicial order made in the cause. If the one is sub- 
ject to revocation or amendment while the term continues, so, as it seems to 
us.must be the other." Ex parte Fuller, 182 U. S. 562, 21 Sup. Ct. 871, 45 
L. Ed. 1230. 

This brings us to the point where we must ascertain whether the 
order vacating the decree was made during the term at which the 
decree was rendered. Counsel for appellants hâve predicated assign- 
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ments of error upon the ground that the défendants' motion to vacate 
was not filed until after the commencement of a term of a court suc- 
ceeding the one whereat the decree was made. Their brief, too, is 
prepared upon an assumption that such was the fact. Respondents' 
counsel, however, address our attention to the omission of the record 
to sustain the statement that the term at which the decree was rendered 
had closed. The transcript in the original appealed case shows that 
the trial was had in August, 1904, at a spécial term of the District 
Court held at Fairbanks, but there is nothing in that record that in- 
dicates an adjournment of such spécial term ; while the record on this 
appeal shows affirmatively that at différent times in April, 1905, the 
parties were before the court in the matter of a receivership asked for 
by plaintifïs. The only évidence of when there was any adjourrment 
of court for the term is found in an order made by the judge at Fair- 
banks on August 4, 191.06, wherein nunc pro tune he extended the 
time for the plaintifïs to prépare and hâve signed their bill of ex- 
ceptions to the order vacating the decree, in which order it is recited 
that "the final order in setting aside the judgment in the above-en- 
titled cause was not made and signed until the sixteenth day of Sep- 
tember, 1905 ; that the court adjourned sine die on the same day, and 
that the judge of said court left the Third division of the territory of 
Alaska immediately thereafter," etc. This is évidence of the adjourn- 
ment of the term after the court had vacated the decree, but it in no 
way sheds light upon what term was so adjourned. Inasmuch as the 
District Courts of Alaska are courts of gênerai jurisdiction, our dé- 
termination of the point must be guided by those usual rules which, 
in the absence of a showirig to the contrary, présume that courts hâve 
proceeded within the gênerai scope of their powers, and that their 
orders and judgments hâve been given with authority. Fowler v. 
Equitable Trust Co., 141 U. S. 384, 12 Sup. Ct. 1, 35 L. Ed. 786; 
Stockslager v. United States, 116 Fed. 590, 54 C. C. A. 46. Resting 
our décision, thérefore, upon the ground that the court had jurisdic- 
tion during the term at which it made the decree in spécifie performance 
to vacate the same, and that its order of vacation was presumably made 
during the same term, défendants' motion to dismiss the appeal for the 
reason that it is not an appealable order is sustained. 

If the record had disclosed that the motion to set aside the decree 
and the action of the court vacating the same and granting a new 
trial were had at a term subséquent to the spécial term whereat the 
cause was heard, our conclusion would hâve beèn that the court ex- 
ceeded its authority, and that the proper order would be to remand the 
case with directions to set aside the order vacating the decree and 
granting a new trial, to dismiss the défendants' motion to vacate, 
and to enforce the original decree of spécifie performance. We ex- 
press this opinion now because it may be that appellants' positive state- 
ment in their assignment of errors and brief to the effect that the 
motion to vacate was made and action thereon were had at a subsé- 
quent term and their assumption that such is the truth will be proved 
by indisputable record facts, and because the briefs discuss the case 
from such a standpoint, and because if plaintiffs are correct in their 
assumption it is to the interest of ail parties that the litigation should 
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be ended without another appeal. Our reasdns for belîeving that 
défendants would not be entitled to the relief sought at a Subséquent 
term of the court are briefly thèse : As we hâve shown, the rule is that 
during the term at which a decree is rendered the court which pro- 
nourices it may vacate or annul it or amend or modify or reform it. 
But the power of a court of equityto vacate or annul its own judgment 
or decree does not extend beyond the term at which the decree was 
pronounced. Cameron v. McRoherts, 3 Wheat. 591, 4 h. Ed. 467. 
There is à practice in some states whereby a judgment may be vacated 
after the term for perjury by the successful party, but generally, if not 
àlways, this is under authority to be found in some statutory provision 
which has expressly conferred ample yet prescribed control over the 
judgment or decree of the court whereby it may be so vacated, Ne- 
braska has such a statute (section 603, Code of Civil Procédure) ; so has 
Washington (section 5153, Ballinger's Ann. Codes & St.). Bronson v. 
Schulten, 104 U. S. 410, 26 L. Ed. 797. The statute of Alaska, as we 
shall see> contains no such provision, Bills of review or proceedings 
analogous to bills of review may also be brought to vacate decrees for 
fraud or collusion or lack of jurisdiction, but they also are exceptions 
based upon the principle that a judgment or decree may be vacated 
after the term in cases where the cause relied on to set it aside affects 
the validity of the judgment. Ex parte Sibbald v. United States, 12 
Pet. 488, 9 L. Ed. 1167. Doubtless a motion upon notice may be re- 
garded as good practice. 

It bas been earnestly insisted by counsel for the appellees that the 
District Court had an inhérent power to vacate the decree even after 
the term had expired, beçause the fraud in the judgment vacated rested 
upon the perjured testimony of the prevailing party, and upon such 
perjured testimony alone. But we believe that the great weight of 
authority is against this contention, and that the acts for which a court 
of equity will on account of fraud annul a judgment or decree between 
the same parties after the term has ended hâve relation to frauds ex- 
trinsic or collatéral to the matter tried, and not to a fraud in the matter 
on which the decree was rendered. The lead'ng case of United States 
V. Throckmorton, 98 U. S. 61, 25 L. Ed. 93, establishes this précise 
doctrine, After a careful review of the authorities, English and 
American, Justice Miller used this language : 

"That the mlschlef of retrylng every case In which the judgment or decree 
rendered oh false testimony glven by perjured witnesses, or on contracts or 
documents whose genulneness or validity was in issue and 'which are after- 
■wards ascertalned to be forged or frauduient, would be greater, by reason 
of the endiesîî nature of the strife than any compensation arlslng from doing 
justice In Indlvldual cases." 

In Vance v. Burbank, 101 U, S, 614, 25 L, Ed, 929, Chief Justice 
Waite cited the Throckmorton Case, saying that it had been settled that 
the fraud in respect to which relief will be granted where a decree is 
sought to be set aside after the décisions : of a judicial tribunal must be 
such as has been practiced upon the unsuccessful party and prevented 
him from exhibiting his case fuUy, and that false testimony or forged 
documents even are not enough, if the disputed matter has actually been 
presénted to or considered by the appropriate tribunal. More than 12 
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years after the Throckmorton Case and Vance v. Burbank, supra, the 
Suprême Court, in 1891, decided Marshall v. Holmes, 141 U. S. 589, 
12 Sup. Ct. 62, 35 L. Ed. 870, which is not infrequently relied upon as 
modifying the doctrine of the two earlier cases cited. Evidently the 
court itself did not intend the décision to be a modification, inasmuch 
as the opinion refers to the Throckmorton Case to sustain the rule that 
while generally a défense cannot be set up in equity which has been 
fully and fairly tried at law, still equity will regard an application to 
grant relief against a judgment which it is against conscience to exé- 
cute, and of which the injured party could not hâve availed himself 
in a court of law, or of which he might hâve availed himself at law but 
was prevented from so doing by fraud or accident, unmixed with any 
f raud or négligence in himself or his agents. The implication from the 
court's discussion seems to be that where there has been a trial and 
judgment after fuU opportunity was given for the introduction of 
évidence, and no extrinsic or collatéral fraud has occurred, the gênerai 
rule should prevail. In Bailey v. Sundberg (decided by Judges Wal- 
lace and Lacombe in 1892) 49 Fed. 583, 1 C. C. A. 387, it was held 
that if, on a libel in rem for collision, the master of the libelee, though 
not a formai party, took an active part in the défense, a dismissal on 
the merits rendered the questions res adjudicata as against a subsé- 
quent libel in personam against him. In Graver v. Faurot (C. C.) 64 
Fed. 241, decided in 1894, an action was brought to set aside on the 
ground of fraud a decree rendered in a state court. Défendant de- 
murred to the bill. The fraud charged was perjury by Faurot and the 
déception of the court. Judge Jenkins said the question was "sharply 
presented" whether a judgment can be attacked for fraud and the pre- 
vailing party deprived of the benefit thereof when he has obtained that 
judgment by perjury in his answer or upon the trial. Referring to the 
Throckmorton and Marshall v. Holmes Cases, supra, the learned judge 
said he could not distinguish between the two cases, but followed the 
Throckmorton Case because the later case cited it with approval, and 
because the fraud in the case before him was not extrinsic, but was in 
issue in the primary suit. An appeal was taken, and the Circuit Court 
of Appeals of the Seventh Circuit (76 Fed. 257, 22 C. C. A. 156) re- 
versed the case upon the ground that it was not one within the spirit 
or reason of the décisions of the Suprême Court cited, inasmuch as there 
never was a trial in Graver v. Faurot, the complainant having failed to 
reply to the answer, and the case having been submitted with the answer 
as conclusive proof . The court points out that there was no conflict or 
weighing of évidence, but decree went as a matter of course ; and the 
décision turned upon the point that the case was one of fraud that was 
extrinsic and collatéral, distinct from and antécédent to the use of the 
answer at the hearing. The judges referred to a possible inconsistency 
between the décisions of the Suprême Court, but distinguished the case 
before them from both. In Hilton v. Guyot, 159 U. S. 113, 16 Sup. 
Ct. 139, 40 L. Ed. 95, decided in 1895, after reargument, the Suprême 
Court, by Justice Gray, used this language : 

"It has often indeed been declared by thIs court that the fraud which en- 
titles a party to impeach the judgment of one of our own tribunals must be 
fraud extrinsic to the matter tried in the cause, and not merely consist in 
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taUe and fraudulent documents or testimony submltted to that tribunal and 
the truth of which was contested before and passed upon by It" 

— citing the Thfockmorton Case as first among those establishing the 
doctrine announced. 

This opinion, it will be observed, was delivered just before the case of 
Graver v. Faurot, 76 Fed. 257, 22 C. C. A. 156, was decided by the Court 
of Appeals, but evidently it was not brought to the attention of the latter 
court. A few years later (1898) the Court of Appeals of the Second 
Circuit decided United States v. Gleeson, 90 Fed. 778, 33 C. C. A. 272. 
That was a suit to vacate and annul a judgment on the sole ground that 
défendant induced the court to make its judgment solely by his own 
false and perjured testimony. But the court foUowed the doctrine of 
the Throckmorton Case as reiterated in Hilton v. Guyot, supra, and by 
the rule of stare decisis affirmed the décision of the Circuit Court sus- 
taining a demurrer to the bill. Marshall v. Holmes, supra, was there 
called to the court's attention, and they answered the suggestion of a 
possible modification of the Throckmorton Case in this way : 

"Precisely the same question — as to the eflect of Marshall v. Holmes upon 
U. S. V. Throckmorton — was before us in the case of Balley v. Sundberg, 
1 U. S. App. 101, 1 C. C. A. 387, 49 Fed. 583. In that cause the llbelant, who 
had been defeated in an action in rem agalnst a steamshlp, brought a new 
action in i)ersonam agalnst her owners. This court held that the decree 
in the earlier suit precluded Bailey from a re-examlnation of the same 
questions in the later suit. Subsequently he amended Ws libei, charging that, 
without négligence or lâches or other fault on the part of the libelants, the 
respondent, by his false évidence given in the action in rem, enatoled the 
claimants of the steamship t© obtain the judgment therein, whlch judgment 
was set up as res adjudicata. Exceptions to this amendment were sustalned 
by the District Court, and the libel dlsmissed. Upon appeal to this court 
the decree of the District Court was atlirmed upon the authority of TJ. S. 
V. Throckmorton, no opinion being written. The llbelant thereupon twice 
appealed to the Suprême Court for a certlorari, upon briefs which presented 
with very great fullness the apparent conflict between the two cases in 98 
V. S. (25 L. Ed.) and 141 U. S. and 12 Sup. Ct. (35 L. Ed.) and urged upon 
the considération of the court that the judges in the Second Circuit were 
foliowing the earlier, rather than the later, décision. Both applications were 
denied. 145 U. S. 628, 12 Sup. Ct 259; 154 U. S. 494, 14 Sup. Ct. 1142. Until 
the attention of this court Is ealled to some décision of the Suprême Court, 
other than Holmes v. Marshall, crltlcizlng or limiting the doctrine of U. S. 
T. Throckmorton, it would seem that the prlnciple of stare decisis should pre- 
clude Its entertaining a bill which seeks to vacate or annul a Judgment sole- 
ly on the ground that such judgment was procured by means of the perjured 
testimony of the party whom It beneflts." 

Again, in the later case of United States v. Beebe, 180 U. S. 343, 
21 Sup. Ct. 371, 45 L. Ed. 563, decided in 1901, the Suprême Court, 
through Justice Peckham, reaffirmed the gênerai principle of the 
Throckmorton Case, supra, holding that false représentations were 
not such a fraud as a court of equity will relieve against by setting 
aside a judgment in a case where such représentations were made. 

A still later décision is Bailey v. Willeford (C. C.) 126 Fed. 803, 
where Judge Simonton interpreted the rule of the Throckmorton Case 
as did the Court of Appeals in U. S. v. Gleeson, supra, and his déci- 
sion was affirmed in 1905 by the Court of Appeals of the Fourth Cir- 
cuit. Bailey v. Willeford, 136 Fed. 383, 69 C. C. A. 226. It will 
be seen from thèse cases that the doctrine upheld by the fédéral courts 
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continues to be in accord with that pronounced în the Throckmorton 
Case, supra, which refuses relief unless the fraud complained of is 
extrinsic to the matter tried in the primary suit. 

Turning to the décisions of the Appellate Courts of several of the 
States, we find the same gênerai established rules. In Ross v. Wood, 
70 N. Y. 9, the Court of Appeals denied relief where it was sought 
to set aside a judgment upon the ground that it was obtained by false 
testimony. In Dringer v. Receiver, 42 N. J. Eq. 573, 8 Atl. 811, 
the Throckmorton Case is approved, and it was held that, where fraud 
is relied on to annul a judgment, the fraud, in order to confer juris- 
diction, must consist in something extrinsic or outside of the matter 
which was actually tried, or so in issue that it could hâve been tried 
in the suit in which the judgment assailed was entered. The Su- 
prême Court of California in Pico v. Cohn, 91 Cal. 129, 25 Pac. 970, 
27 Pac. 537, 13 L. R. A. 336, 25 Am. St. Rep. 159, in an opinion by 
Chief Justice Beatty, very clearly announces that a decree will not be 
vacated merely because it was obtained by perjured testimony. The 
court said: 

"The reaswii of thls rule Is, that there must be an end of litlgatlon; and 
when parties haye once submitted a matter, or hâve had the opportunity 
of submitting it, for investigation and détermination, and when they hâve 
exhausted every means for reviewing sueh détermination in the same pro- 
ceedings, it must be regarded as final and conclusive, unless it can be shown 
that the jurisdiction of the court bas been imposed upon. or that the pre- 
vaillng party, by some extrinsic or collatéral fraud, has prevented a fair 
submission of the controversy." 

In Friese v. Hummel, 26 Or. 145, 37 Pac. 458, 46 Am. St. Rep. 
610, the case of Pico v. Cohn was approved and followed. In Camp 
V. Ward, 37 Atl. 747, 69 Vt. 286, 60 Am. St. Rep. 929, the Suprême 
Court of Vermont refused to grant relief in equity where it was al- 
leged the judgment was obtained by perjured testimony. In Mc- 
Dougall V. Walling, 58 Pac. 669, 21 Wash. 478, 75 Am. St. Rep. 849, 
the Suprême Court of Washington followed the Throckmorton Case, 
supra, and Pico v. Cohn, supra, notwithstanding an express statutory 
provision of that state to the effect that the superior court may va- 
cate a judgment for fraud practiced by the successful party in obtain- 
ing it; the court holding that per jury does not constitute such fraud 
as will authorize a judgment to be set aside except under circum- 
stances that deceive the opposite party as to the nature of the testi- 
mony, and relieve him of the implication of want of diligence in dis- 
covering its falsity. In Maryland Steel Co. v. Marney, 46 Atl. 1077, 
91 Md. 360, the Court of Appeals of Maryland laid down the same 
rule, expressly declining to recognize any distinction between the in- 
stances where witnesses hâve perjured, themselves and where the suc- 
cessful party has been guilty of subornation of per jury. 

It would be useless to cite further authority. The cases we hâve 
collected demonstrate that the trend of modem décision sustains the 
reason of the Throckmorton Case as founded upon wisdom in the 
policy of the law, whereby, after a fair trial and submission of a con- 
troversy and after motion for a new trial has been denied, and after 
an appeal to a superior tribunal and a review hâve been had, a judg- 
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ment will not be vacated, at a subséquent term, merely because ît was 
based on perjured testimony by a party. Défendants cite Munro v. 
Callahan, 75 N. W. 151, 55 Neb. 75, 70 Am. St. Rep. 366. The 
décision in that case was justified upon an express statute of the State 
authorizing a judgment to be vacated, after tlie term at which it was 
rendered, for fraud practiced by the successfui party.. and perjury 
was regarded as within the fraud contemplated by the Code provi- 
sion. The discussion by the court seems to go farther than the point 
decided and to sustain the defendant's position. But in so far as it 
conflicts with the rule of décision by the fédéral courts, we cannot 
agrée with it. Edson v. Edson* 108 Mass. 590, 11 Am. Rep. 393, was 
not a case involving intrinsic fraud or fraud upon the trial. The 
court, taking the facts alleged in the application to set aside the de- 
cree of divorce, distinguished the case in this way : 

"Thèse set forth a case lu whieh It Is clear that a party bas procured a 
judgment of this court In hls favor by the perpétration of a gross fraud, 
by means of which be .Induced this court to talce eognizance of a case at a 
term of the court in a icbuiity in which it could not legally exercise jurisdic- 
tion over the parties, and to hear and détermine it without giving to the 
adverse party any due or légal notice of the proceedings, or any opportunity 
to appear aii<l be heàrd in the suit The question to be determined is, 
whether a judgment so obtained can be re-examined and set aside by the 
party aggrieved by the fraud, or whéther it is to be taken as forçver blnd- 
ing and concluslve on the rlghts and obligations of the parties." 

The reàsoning of the court îs similar to that in Graver v, Faurot, 
supra. Nugent v. Met. St. Ry, Co., 61 N. Y. Supp. 476, 46 App. Div. 
105, also cited by respondents, was decided upon a motion for a new 
triai based upon a discovery made by the losing party that the judg- 
ment and verdict had been obtained by means of a conspiracy between 
plaintifï and one of her attorneys and several witnesses. That a judg- 
ment will not be vacated merely because it is based upori or procur- 
ed by perjured testimony was conceded by the court, but it was shown 
that the case was taken ôut of the gênerai rule by the added fraud of a 
conspiracy. Holton v. Davis, 108 Fed. 138, 47 C. C. A. 246> decided 
by this court, does not conflict with the established rules. There the 
bill alleged a conspiracy between one of the parties and outside per- 
sons and the carrying out of the conspiracy and a fraud upon the court. 
The facts pleaded were relied upon as showing extrinsic and collatéral 
fraud, and as the court cited the Throckmorton Case it is not to be 
inferred that it intended to go beyond the correct rule to be deduced 
therefrom. 

Défendants contend, however, that power to vacate the judgment 
existed under the Alaska Godes. It is therein provided that a District 
Court may in its discrétion, and upon such terms as may be just, at 
any time within one year after notice thereof, relieve a party f rom a 
judgment or order or other proceeding taken against him through 
his mistake, inadvertence, surprise, or excusable neglect. Section 
93, Alaska Codé Civ. Proc. Défendants hâve failed to make a sat- 
isfaçtory showing under any of the enumerated grounds of this stat- 
ute. Th€ï; issue tried in the original suit was narrowed to whether 
the plaîntiffs: sunk hole No. 3 to bed rock. Their verified complaint 
alleged ^^at they had, and défendants by their answer denied that 
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they had ; so that the controversy, as was stated by Judge Hawley 
iti the opinion of the court in Meehan v. Nelson, supra, was "confined 
solely to hole No. 3. Was it sunk to bedrock?" Défendants went 
into the trial of the cause knowing precisely what plaintifïs would 
hâve to swear to to prevail, and they met the issues presented, but 
were defeated. They were net surprised, there was no inadvertance 
or mistake, and they are not to be relieved now if they omitted to 
produce évidence they might hâve procured. Having tried the merits 
of their suit, if the term is over, they are estopped by the conclusion 
of the court. The affidavits filed in support of and against the motion 
to vacate are a continuation of conflicting testimony upon the identical 
issues tried before. It is said, however, that the statute of Alaska 
(section 93) is taken from Oregon, and that it has been construed by 
the Suprême Court of that state in a way favorable to appellees in 
Thompson v. Connell, .31 Or, 231, 48 Pac. 467, 65 Am. St. Rep. 818. 
That décision, however, does not sustain the contention that perjary 
alone committed upon the trial of a case by the prevailing party is a 
ground for relief under a statute like section 93 of the Alaska Code. 
The facts relied upon in that case were that défendant and another 
person, with intent to deceive plaintifï and induce him not to employ 
an attorney in the original suit, represented that Connell would cx- 
tend thé time for answering and that a settlement was contemplated 
by which plaintifï would be discharged from his alleged liability, and 
that plaintifï relied upon the représentations so made and did not 
employ an attorney or appear in the case, but that défendant, con- 
spiring to take advantage of him and to defraud him, caused judgment 
to be rendered against him without his knowledge or consent and con- 
trary to the agreement. Thèse facts were held to constitute "surprise" 
under the statute. The décision is in no way authority in the présent 
case. 

So if it is a fàct that the term of court at which the decree was ren- 
dered had expired before the motion to vacate was filed, then the case 
is but one where the litigants hâve had their day in court, and hâve 
been afïorded full opportunity to try the merits of their controversy. 
They had a fàir trial. The défendants lost. They were given the 
right of appeal and availed themselves of it. Again they were uri- 
successful; and no fraud extrinsic or collatéral to the matter tried 
being shown, and no statutory ground for vacating the decree ap- 
pearing, it will not do for them now to seek to retry the issues already 
passed upon. The litigation should be ended. 

For the reasons already given, the appeal is dismissed. 



GREAT liAKES TOWING CO. v. MILIi TEANSP. CO. 

(Circuit Court of Appeals, Sixth Circuit July 80, 1907.) 

No. 1,662. 

1. Shippino — Right to Limitation of Liabilitt— Construction op Statute. 

Section 18 of Act June 26, 1884 (23 Stat. 57, c. 121 [U. S. Comp. St 

1901, p. 2945]), which provides that "the indlviduai liability of a shlp- 

owné^ shall be limlted to the proportion of any or ail debts and llabllltieB 
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that hls Indlyldual share of the vessel bears to the whole ; and the aggre- 
gate llabilities of ail the owners of a vessel on account of the same shall 
not exceed the value of such vessel and frelght pendlng," and Rev. St. 
S 4283 [U. S. Comp. St. 1901, p. 2943], are In pari materla, and to be 
construed together. ïhe provision of the older act by which the limita- 
tion of Ilability thereln provlded for is conflned to things "done, occa- 
sloned or Incurred wlthout the privity of knowledge of such owner or 
owners," also ciualifies the latter act, which vvas not Intended to apply 
to llabilities of the owners of vessels for the conséquences of their Per- 
sonal (aults or upon obligations personally contracted by them. 

[Ed. Note. — Limitation of owner's liablllty, see note to The Longfellow, 
45 C. C. A. 387.] 

2. Samk— Wbeckino Service Pebformed undeb Contbact. 

A towing Company entered Into a contract with the managing agent of 
petltloner, which was the owner of certain vessels on the Great Lakes, 
by whiéh It agreed to perform ail towing and wreclcing service required 
by such vessels durlng the season at certain stated priées. One of pe- 
tltloner's vessels havlng stranded, the towing company was called on pur- 
suant to sald contract, and sent a tug with wrecking apparatus to the 
assistance of such vessel, where it spent several days in pumping and 
attempting to get her afloat, but unsuccessfully, and she was lost. Eeld, 
that section 18 of Act June 26, 1884 (23 Stat. 57, c. 121 [U. S. Comp. St. 
1901, p. 2945]), dld not entltle petltloner to a limitation of Ilability for 
the services so rendered by the towing company under Its contract to the 
value of the salvage recovered from the wreck. 

8. Pbinoipai, and Agent— Contkact Made by Agent— Adoption by Pkin- 

CIPAL. 

If a principal not diselosed by a contract made by and In the name 
of hls agent subsequently claims the beneflt of It, the contract thereby be- 
comes hls own to the same extent as If bis name had originally appeared 
as a contraetlng party. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 40, Principal and 
Agent, S§ 502, 503, 645.] 

4. Shippinq — Personal Liability of Shipownees— Conthacts Madb by 
Managing Agent. 

The contracts of a managing agent of a steamship compauy, wlthin 
the sphère of hls authority, are the actual contracts of the owner and not 
of the vessels to which they relate, as in case of contracts made by a 
master on a voyage or in forelgn ports. 

Appeal from the District Court of the United States for the Eastem 
District of Michigan. 

H. D. Goulder, for appellant. 
G. L. Canfield. for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. The controversy in this case arose up- 
on a pétition of the appellee, the Mills Transportation Company, for 
an order limiting its Ilability for services rendered by the appellant 
in endeavoring to rescue the steamer Newago, a vessel belonging to the 
appellee, which had been stranded upon a reef in that part of Lake Hu- 
ron, known as the Georgian Bay. The accident to the Newago oc- 
curred on November 17, 1903. Prior to this accident, and on July 9, 
1903, the appellant addressed to H. McMorran, who was the managing 
agent for the appellee of the Newago and other of its vessels, as well 
as of other parties for other vessels, the f oUowing proposition : 
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"The Great Lakes Towing Company. 

"Cleveland, Ohlo, July 9th, 1903. 
"To H. McMorran, Pt. Huron, Mich. : 

"We hereby propose to fumish ail the towing and wrecking services re- 
quired by the boats under your management during the balance of the year 

1903, , at points Covered by the Great Lakes towing tarifE for 1903, 

on the following terms: 

"In considération of your agreeing to hâve ail of the boats uuder your man- 
agement employ the tugs and wrecking appllanees owned or specified by us 

during the balance of the year 1903, , at points covered by The Great 

Lakes Towing Tarife we will allow the following discoimts from said tariff : 

"Harbor Towing. At Chicago and Tonawanda 35 per cent, discount from 
sald tarife, and at ail other points 30 per cent, discount from said tariff, with 
a further discount in both cases of 10 per cent, for cash on ail bills pald 
wlthin the month following that In whlch the service is rendered. 

"Wrecking or Bottom Work. A discount of 20 per cent, from said tarife, 
and a further discount of 5 per cent, for cash if bills are pald within the 
month following that in whieh the service Is rendered. 

"Soo. For landing stem barge at the Soc the rate to be $5.00 flat, without 
discounts, for each service. 

"Lake Towing. When barges are transferred from port to port, where 
there Is a lake tow, no charge to be made for the in tow. 

"Maximum Rate. The maximum rate for and in and out tow at any port 
where only the one cargo Is handled shall not exceed seventy-flve dollars 
($75.00) net each. 

"Ail charges for labor, meals and other Items representlng cash advances 
shall be net, and payable on demand. 

"Thèse rates only apply to vessels actually engaged in the lumber trade, 
and refer only to boats of twelve hundred thousand capaclty and under. 

"We will endeavor to hâve tugs of suitable power on hand at ail times to 
provide a flrst-class service, but shall not be held liable for damages in case 
we are not able at any time to furnish such service. In case, however, at any 
tlme, for any reason, we are unable to hâve tugs on hand to serve your boats, 
you are at llberty to engage any other tugs to serve you for that time, but 
•without thè right to charge us any différence In price. 

"The vessels towed shall furnish good and sufflcient Unes. 

"The Great Lakes Towing Company, 

"By C. H. Sinclair, G. M." 

Thîs proposition was on its receipt accepted in the following lan- 
guage thereunder written: 

"The undersigned, H. McMorran, maùg. owner, manager of boats named 
below, hereby accepts the above proposition, for sald boats and for the con- 
slderation named thereln, agrées to cause said boats to employ the tugs, light- 
ers and wrecking outfit owned or specified by The Great Lakes Towing Com< 
pany, at points named In said The Great Lakes Towing Tariff, on above nam- 
«d terms, at ail tlmes during the balance of the year 1903 when they requlre 
such service. H. McMorran. 

"Steamers. 
"Steamer Gogebic, 
"Steamer Newago, 
"Steamer Pawnee, 
"Steamer Britannlc, 
"Steamer Mary Groh, 
♦'Steamer M. Eoss. 

"Consorts. 
"Schr. Checotah, 
"Barge M. E. Orton, 
"Barge J. R. Edwards, 
"Barge W. A. Young, 
■"Schr. Thos. Howland." 
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_ The vessels named in this list bèlonging to thé Mills Transporta- 
tion Company were the Gogebic, the Newago, and the Checotah. 

Upon the happening of the accident to the Newagô, her captain 
ïdrthwith telegraphed to his principal, the Mills Transportation Com- 
pany, thàt the Newago was ashore on Devirsi Island Shoal leaking 
badly, and asking that a wrecking outfit be sent. 'The Mills Trans- 
portation Company wére aware of the contract of the appellant with 
McMorran, and on receipt of the telegram abovementioned commu- 
nicated with McMorran, who was then' at Washington, but had left 
subordinates in his office at Port Huron. Through thèse subordinates, 
the request for the assistance of a tug and other wrecking outfit was 
madë t6 the appellant, which thereupon diSpatched the Favorite and 
wrecking apparatus tothe scène of the disaster; and the appellee no- 
tified the captain of the Newago by telegram that this had been done. 
On arrivai the Favorite found the Newago difficult of access, being in 
a place of great danger. But thé Favorite stood by and endeavored for 
several days to rescue the steamer. Its efforts wére urisuccessfui, and 
the Favorite was finally discharged from further service. The Newago 
was lost and only about $156 in value of her remnants were saved. 
Subsequently the appellant presentéd to the appellee a bill for the serv- 
ices thus rendered as foUows: 

Dec. 3, 1903. 
Steamer Newago, to the Great Lakes Towlng Co., Dr. 

V For tug services at port of ^ Str. Favorite. 

1003 From to Tng 

' Favorite. 

Nbv.' 17 to2T inclusive. To services renflered while steamer was 

ashore DéVU's Islànd Shoal 10 days at $350.00 par day.... $3,.'>00 00 

to use 2-12^' Bteam pumps 10 days each, 20 days at $50 per day.. 1,000 00 

$4,500 00 

Bût the Personal liàbilît])^ of the appellee for the bill was not admitted. 
Ws do not understand that the. bill itself was objected to, but it was 
contended that there Vvas no per&al liability .of the owner therefor, 
and that rçcpurse was available only against the vesseî of which the 
rémpants âbpvé mentioned wére thé only parts in esse. 
1 :Tn this State of affairs the appellee filed its pétition for the limitatioii 
of itsliability. The remnants were appraised and a bond given by the 
petitionér tàr thé sum of $250. The appellant àppeared and filed its 
ariswer in ^opposition to the limitation prayéd fbr in thé pétition, and 
its claim with a prayer for a decree for payment of the same. The 
court below held and decreed in favor of the petitionér that its lia- 
bility be limited as prayed. Upon thèse facts we think the court below 
was in error. 

By Act March 3, 1851, c. 43, 9 Stat. 635 (section 4283, Rev. St. [U. S. 
Comp. St. 1901, p. 2943]), it was enacted that: ■' ' 

"The liability of the owner of any vesseî, for any embeizlement, loss, or 
destruction, by any person, of any property, goods, or merchandise, shipped 
or put on board of Buch vesseî, or for any loss, damage, or injury by colli- 
sion, or for any act, matter, or thing, lost, damage, or forfelture, done oc- 
casioned, or Incurred, wlthout the privlty or knowledge of such owner or 
owners, shall in no case exceed the amount or value of the Interest of such 
owner in such vesseî, and her freight then pendingj" 
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And by section 18 of the act of June 36, 1884 (33 Stat. 57, c. 121 [U. 
S. Comp. St. 1901, p. 2945]), it was further enacted that: 

"The Individual llability of a ship-owner, shall be limited to the proportion 
of any or ail debts and. liabillties that his Indvidual share of the vessel bears 
to the whoJe; and the aggregate liabllities of ail the owners of a vessel on 
acconnt of thé saine shall hot exceed the value of such vessel and frelght 
pendlng: Provlded, that thls provision shall uot affect the llability of any 
o*ner incurred ptevious to the passage of this act. nor prevent any elaimant 
from Joinlng ail the owners In one action ; nor shall the same apply to wages 
due to persons employed by sald ship owners." 

In a number of cases it has been held, and we hâve no doubt cor- 
rectly, that thèse two provisions, relating as they do to the same class 
of persons and to the same subject, should be regarded as régulations 
in pari materia, and should be construed as parts of an entire scheme. 
We refer to this ruie of construction of statutes in pari materia, be- 
cause, as will be noticed, the words "donc, occasioned or incurred, 
without the privity or knowledge of such owner or owners," which 
are contained in tlie act of 1851 are not employed in the act of 1884; 
and f rpm this circumstànce counsel for the appellees argues it was 
intendêd by the use of the words "debts and liabilities" in the later act 
to meail ail debts and liabilities incurred on account of the vessel, wheth- 
èr with or without the privity or knowledge, of the owner; whereas, 
if the act of 1884 were put to follow the act of 1851, so as to further 
provide for the application pf the provision of the act of 1851, to the 
case of Cach individuel sharéowner of the vessel, and then sum up by 
declaring that ail the liabilities of the owners on account of the vessel 
shall npt exceéd the value of the vessel and pending freight, the re- 
suit woùld be that the condition of privity or knowledge of the owner 
would be carried along into the subséquent section. Another reason 
for thinking that the eighteenth section of the act of 1884 was intendêd 
as an extension merély of the relief provided by the act of 1851 is 
found in the fact that me act of 1851 contains provisions for the procé- 
dure in applying thé limitation. One of thèse is by paying into court 
the appraised value of the ship and pending freight, the other by sur- 
rendering the vessel and freight. The owner of the ship might adopt 
either of thèse. The Scotland, 105 U. S. 24, 26 L. Ed. 1001. Thesie 
privilèges are analogous to those which the owiîer has in ordinary 
seizures, when he may give bond and release the vessel, or he may suf- 
fer theyessel to be condemned and sold. But the act of 1884 provides 
no procédure for adtninistering its provisions. And this, we think, 
furnishes an inference that the act of 1851 was regarded as the basic 
law, to which section 18 of the act of 1884 was intendêd to be supple- 
mentary. And the provision of this alternative mode of procédure sug- 
gests a query whether this législation does not contemplate that the 
liability pf the ship is to bé presupposed, and such a liability would 
not exist in case the owner had personally contracted the debt, and had 
not stipulated for a lien, either expressly or by fair implica^on. The 
St. Jago de Cuba, 9 Wheat. 409, 6 L. Ed. 122 ; The Grapeshpt, 9 Wall. 
129,, 136, 19 L. Ed. 651; The Valencia, 165 U. S. 26^ 17 Sup. Ct. 
323, 41 Iv.' Ed. 710; the Havana, 35 C. Ç, A. 148, 92 Eéd! 1007, But 
we thini: therç are Other rçasonsof sufScieht weight to leadL to the 
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conclusion that the act of 1884 was not intended to hâve application to 
liabilities of the owners of vessels for the conséquences of their Per- 
sonal fauJits or of obligations personally contracted by them. The 
purpose of Congress, was, as we think, to relieVe the shipowner from the 
conséquences of those extraordinary risks which weré imposed without 
limitation by the law of the adriiiralty as tha.t law had been interpreted 
in this country. And by extraordinary risks wemean those risks arising 
from the.conduct of, and contracts made by, those who are beyond the 
Personal supervision and control of the bwner and yet hâve légal au- 
thority to bind him to answer for their conduct or contracts; or, to 
express thé thought in another way, that the liabilities intended by 
this législation were those peculiar to hirri as à shipqwner and had 
been imputed to him because of his relation to the ship, and not those 
liabilities, whether for torts or from contracts, whiçh spn'ng from his 
own persûnal conduct or stipulations. It seems to us altogether un- 
likely that Congress intended to qualify the power of an owner to make 
contracts in relation to his ship which by the universal law would be 
valid if màde about any thing else and would be enforced in the courts 
in common-Iaw actions. It would be an anornaly that a party com- 
pétent to do business should be unable to make à valid contract about 
his own affairs, or be gîven such an immunity as to make his stipula- 
tions of uncertain value. Such a doctrine would be inconvénient in 
the last degree to the owners of vessels and thé interests of commerce. 
If in every case the party who should undertake to render assistance 
to other vessels on request of the owner should be dépendent on the 
proceeds of the vessel for his "compensation, he would be likely to con- 
sider the chances, and the sorer the need of the services the less likely 
would the owner be to secure them. Instead 6f relieving him of a bur- 
den, he would be burdened with the disability of pledging his personal 
crédit for the securing of the needed assistance. Besides, the history 
of the law upon this subject furnishes an argument iji favor of the con- 
struction we think should be put upon the statute. It is succinctly 
stated by Mr. Justice Bradley in Butler v. Boston Steamship Co., 130 
U. S; 527, 9 Sup. Ct. 612, 32 L. Ed. 1017. From an early period the 
maritime law of the commercial nations of the continent of Europe 
had accorded to the owners of ships this limitation of liability to the 
value of the ship and freight earned; but this limitation was not al- 
lowed when the liability was incurred with the privity or knowledge 
Qf.the owner. The maritime law of the continent was not accepted 
•by the English courts, and was rejected by the courts of this country. 
The âcts of 1851 and 1884 hâve establîslied in the United States the 
rules ôf. the gênerai maritime law upon this subject, and in almost the 
identical languâge in which those rules hâve been expressed in the 
■Codes and téxt-books of the countties in which the gênerai law had 
,been embodied. As Mr. Justice Bradley said, in référence to the 
divergence in this country from the gênerai maritime law, and the re- 
furn, thereto by the enâçtment of thé statutes hère fôf the relief of 
Sjïipbwnéfs, "Wé hâve xectified that." And we, are convinced that 
thé gênerai, undeijstanjli'hg of .the courts of this "country; is, that the 
itatutes hère enacted haVe restored the ôld rule for the like occasions, 
iiàniely, TVhén the liability of the oWnèr has Océùrred without his own 
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participation in the cause or création of the lîability. The suggestion 
of Mr. Justice Bradley in Butler v. Boston & Savannah Steamship Ce, 
although net necessary to the décision of that case, seems to hâve been 
generally adopted as indicating the proper construction. Indeed, prior 
to that décision, the statutes, including that of 1884, had received that 
construction by Judge Brown in the Southern District of New York 
in the Amos D. Carver (D. G.) 35 Fed. 665, Force v. Providence Ins. 
Co: (D. C.) 35 Fed. 767, and Miller v. O'Brien (D. C.) 35 Fed. 779. 
And in later décisions that learned and distinguished judge maintained 
the doctrine he had previously declared. Laverty v. Clausen (D. C.) 
40 Fed. 542; Gokey v. Fort (D. C.) 44 Fed. 364; Douse v. Sargent 
(D. C.) 48 Fed. 695. It was also approved by Judge Nelson in the 
district of Massachusetts in McPhail v. Williams (D. C.) 41 Fed. 61, 
and in Whitcomb v. Emerson (D. C.) 50 Fed. 128, and by Judge Webb 
in the district of Maine in the Giles Loring (D. C.) 48 Fed. 463. 

In the case of Whitcomb v. Emerson, supra, and in Warner v. 
Boyer (D. C.) 74 Fed. 873, decided by Judge Butler, the statute of 1884 
was held to relîeve part owners from the conséquences of contracta 
made by other part ownerg ; and this upon the ground that shares are 
separately owned and so dealt with by the statute, and hence the non- 
participating owners were entitled to be relieved in respect of their 
shares. This is in en'tire accordance with the rule. Judge Butler in 
deciding the case last cited seems to hâve entertained the view that the 
acts of 1851 and 1884 were to be construed independently and not as 
in pari materia, but his actual décision was notwithstanding rested upon 
a principle which we regard as sound. 

In the Circuit Courts of Appeals a like interprétation bas been 
given to thèse statutes. In the case of The Republic, 61 Fed. 109, 9 C. 
C. A. 386, it was held by the Court of Appeals for the Second Circuit 
that the shipowner was not entitled to the limitation in respect of a 
loss which arosè from the defective condition of his ship of which he 
was ignorant because of his own négligent examination of the vessel. 
The court said by Judge Wallace, referring to the eighteenth sec- 
tion of the act of 1884, "The section does not purport to repeal any 
pre-existing law, but is législation in pari materia with the act of 1851" 
— and adopts the construction of Judge Brown in the cases above cited. 
This was a case of the négligent performance of a duty, and not a will- 
ful act of the owner. It would certainly be incongruous with this 
décision to hold the shipowner entitled to relief against his own con- 
tract. In the case of The Faxon, 75 Fed. 312, 21 C. C. A. 366 (the 
Circuit Court of Appeals for the Ninth Circuit) , the limitation sought 
was for a loss occasioned by the explosion of the boiler ôf the vessel. 
The court recognized the distinction which had been made in previous 
cases between Tiabilities arising from causes within the knowledge or 
privity of the owner and those which are imputed to him because of 
his relation to the ship,, but held that the owner was in that case en- 
titled to thé, limitation for thé reasons that the dèfect in the boiler was 
not pne apparent to the owner, that it had been inspected by the gov- 
ernmènt inspfiGtorsqand repaired in accordance with their directions 
by a skilled marine engineer. The court was of opinion that the OWtter 
155 F.— 2 
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had discharged his duty in respect of the condition of hîs vessel, and 
that, therefore, there was on his part no pesonal fault. 

Another case in which this question was involved and which is much 
relied on by the appellee is Gilchrist v. Chicago Ins. Co., 104 Fed. 
566, 44 C. C. A. 43, a case decided by the Circuit Court of Appeals for 
the Seventh Circuit, the opinion being by Mn Justice Harlan. But 
an analysis of the opinion shows that it was decided • lipon the same 
construction of the statute of 1884 as had been made in the earlier 
cases. The vessel was stranded in Lake Huron onMay 6, 1894. Un- 
dèrwriters had issued policies of insurance on thejitesâel which con- 
taineda provision that,. "in case of loss or misfdrtunç, the insured 
should give prompt notice to the insurer of the disaster and among 
other things naake ail reasonablé exertiôns in and' about the défense, 
safeguard and recovery of said vessel," and stiptlated: that: the under- 
writers would contfibute to the expénses. On the occurrence of the 
accident the mâster of the vessel summoned the libelant who went with 
tugs and wrecking apparatus to the rescue Of the; vessel, and finally, 
on May 18th, got her afloat; but on the next day.sht: went down in a 
storm, dniy some remnahts being saved. Thereupon the owner aban- 
doned the vesisel to the insurers as â total loss. While the libelant was 
engaged in rescuing the vessel an agent of the underwriters was sent 
to assist in the work. He remained some days, giving directions and 
approving what the master had donc. A libelr in personam having 
been filed by the owner of the wrecking outfit against the owner of 
the vessel and the underwriters, défense tsças madé by the underwriters 
that they had never employed the libelant, and were not .responsible 
for his services. . They aiso severalUy filed pétitions for tjie limitation of 
their liability. ■ Some of ' the facts hère stated more fuUy appe?.r- frçœn 
the report of the case in the court'below^ Gildirist v. Godman (©. 
C.) 79 Fed. 970. Upon thèse faQtâ'ithe Couii1io| Appeals held that 
atithe time when the services were rendered the, underwriters were the 
owners of ;the vessel, but solely becauseof the rétroactive effect;of the 
subséquent' abandonment, which related bàck to the,time of the disaster 
and vested the ownership in them as of that date, and that eaçh of 
them was to: be charged ratably with the payment of the libelant's 
claim; but that they were severally entitled to the benefit of the lim- 
itation of the act of 1884, The reason for this is thus sjated in the 
opinion (page 573 of 104 Fed.,:and page 50 of 44 C. C. A.) : 

"The liabiiity of the underwriters in the présent case atises, not from any 
Personal con tract by them with the libelants, but. from the ruie of law which 
in the case of a valid abandonment, malses the Insurçr the owner of the ves- 
sel from the time of the original disaster." 

It is évident that the learried justice recbgnized that; the conséquence 
would hâve béèà ptherwise, if ' the underwriters, had made a persohal 
contract. This inference is confirmed by his fuither statement that: 

"The faettliat the libelants might hâve looked tb lier [one of the; défend- 
ante] as ^e original owner Upon hef personal coùtract made with them 
'through her agent does ribt relievè thé underwriters fiom the liability arls- 
ing outof their beoomlng ihe owners of the ent^reipcopecl^ from the date 
.of ..tlie âiisaater.". . :■:.■■. ■■.■ri 
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The substance ôf the décision was that tiie underwriters' liability 
was oiie which must be imputed to them because they were the 
owners, yet that this liability was subject to limitation because of the 
fact that it did not arise upon any personal contract made with them. 
The case is therefore in harmony with the other cases we hâve re- 
ferred to. 

In the First Circuit the question arose in Quinlan v. Pew, 56 Fed; 
111, 5 C. C. A. 438, where it was held by the Circuit Court of Appeals 
that the owner was entitled to the relief where the liability arose from 
the neglect of the master to inform the owner of a defect in the 
fittings of a pennant of which defect the owner had no knowledge, 
but the whole course of the discussion by Judge Putnam shows that 
actual knowledge by the owner would hâve led to a différent resuit. 
And, inasmuch as tiie accident happened some years after the enact- 
ment of 1884, it must be assumed that the court held that in this 
respect the qualification of the right to a limitation of liability con- 
tained in the act of 1851 was intended by the act of 1884. 

Thèse statutes hâve since beèn several times referred to in opinions 
by the Suprême Court, but in none of them bas the question now be- 
fore us been considered. We hâve the impression that the absence of 
any Such question in the Stipreme Court is due to the fact that counsel 
hâve gefterally regarded the rule as settled upon the suggestion of 
Mr. Justice Bradley in Butler v. Steamship Co., supra, by the gên- 
erai concurrence of the courts. The only discordant note is a passage 
in the third édition of Benedict's Admiralfy, published soon after the 
enactment of the statute of 1884, wherein it is said in section 565 that 
the language of the àct of 1884 would seem on its face to bave removed 
the necessity of averring in the pétition for limiting liability that the 
liability had been incurred without the knowledge or privity of the 
owner; that is, of the petitioner. And it is said that at the least 
the obvions construction of the act is that such privity or knowledge is 
not material. "But," it is said, "it bas been decided in the lower courts 
that thèse words do not include the liability of the owner on his Per- 
sonal contract," referring to the cases of the Amos D. Carver, McPhail 
V. Williams, and The Loring, supra. Perhaps if other législation upon 
the same subject, the history' of the maritime law, the doctrines of the 
common law of contracts and thé inconvenience to the public from so 
broad and unlimited an interprétation of the statute were ail to be 
ignored, the construction conténded for by the author would be legit- 
imate, but that would be to disregard some of the most fundamental 
rules for interpreting the meaning of statutes. 

Counsel for appeÙee invokes another rule of construction, and points 
to the language contained in the proviso at the end of section 18 of the 
act of 1884, which is: 

"Nor, sBall the Bame apply to wages due to persons employed by said 
ship-owners." 

And says that the primary and usual office of a proviso is to except 
something out of a statute which would otherwise be withirt it. Un- 
doubtedly this is a gênerai rule of construction. But it is not universal, 
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and a proviso or an exception may be used for another purpose. The 
case of Baggaley v. Pittsburg Iron Co., 90 Fed. 636, 33 C. C.A. 203, 
decided by this court, is an illustration, where it was pointed out 
that an exception might be used f rom an excess of caution. And see 
what was said by Mr. Justice Story in Minis v. United States, 15 Pet. 
445, 10 L. Ed. 791. No doubt the principal object of this exception 
was to protect the crews of vessels in respect of their wages, which has 
always been a matter of solicitude in législation and of the courts. It 
is well known that they are hired sometimes by the owner of the vessel 
or his managing agent, and sometimes (and more generally in former 
times) by the master. Section 18 without this proviso would include 
wages due to seamen employed by him on his ship whether the con- 
tract of hiring was made by him, his manager, or the master. And 
we think it was intended by this exception to guard against an inter- 
prétation of the act which would affect the wages of employés by 
whomsoever hired. By "employed" is not meant those only who 
were hired by him personally. Of course, there would be no reason 
in such discrimination. If this was the intention of the exception, 
it throws no light upon the particular question of construction we are 
conside-ring. 

It is contended, however, that the liability in this case did not 
arise from any personal contract of the Mills Transportation Company. 
The principal ground on which this contention is urged is that the con- 
tract does not mention the company, that on its face it is the contract 
of Henry McMorran and the towing company. That it was made by 
him in a représentative capacity for some one is clear. In respect 
of the Newago he was managing agent for thé Mills Transportation 
Company which owned that vessel. And when thèse facts appear it is 
évident that he was making the contract for the company, 

Story on Agency, § 160a ; Mechem on Agency, §§ 769, 772 ; Hig- 
gins v. Senior, 8 Mees. & W. 844; Ford v. Williams, 21 How. 287, 
16 L. Ed. 36; Higgins v. McCrea, 116 U. S.' 671, 680, 6 Sup. Ct. 
557, 29 L. Ed. 764; Barrell v. Newby, 127 Fed. 656, 62 C. C. A. 382, 
and the numerous authorities' cited by Mechem in the notes to section 
769, supra. It is not material that he also contracted for other parties. 
It was not by that circumstance any the less the contract of the Mills 
Transportation Company. The maxim, "Reddendo singula singulis," 
applies. That he had authority to make such a contract for that com- 
pany cannot be doubted. In 25 A. & Eng. Encl. of L. 886, it is said: 

"The owners o( a ship generally appoint some persou usually one of thelr 
number to be her manager. This person Is called the 'ship's agent' or 'hus- 
band.' He Is the gênerai agent of the owners in relation to the ship, and may 
be appointed orally or in writing." 

The third paragraph of the pétition, after setting out the proposition 
and acceptance of July 9, 1903, allèges that they "^onstituted an 
agreement binding upon the Great Lakes Towing Company to render 
such towing and wrecking services as might be required by said ves- 
sels." 

But it is unnecessary to détermine whether the contract would bind 
that company in the absence of any proof that it had adopted it as its 
own. It was admitted by counsel that the services of the appellant 
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were requested and performed upon the footing of this contract. And, 
indeed, it is alleged in the appellee's pétition : 

"That in compliance with sald request and under the agreement contained 
in said Jîxhiblt A (whictt is the contract) hereto annexed the said Great Lalces 
Towing Company did send the tug Favorite with certain steam pumps aboard 
for the purpose of assisting said steamer." 

If a principal not disclosed by a contract made by and in the name 
of his agent subsequently claims the benefit of it, it thereby becomes 
his own to the same extent as if his name had originally appeared as a 
contracting party. 

The Mills Transportation Company, being a corporation, could act 
only through some agency. McMorran was the manager, and was 
vested with authority to make such contracts as this in behalf of the 
owner of the vessel, and the contract was the personal contract of the 
corporation, not in conséquence of any principle peculiar to the mari- 
time law, but by virtue of the common-law rules of agency. 

But it is then said that the contract was made in behalf of the ship, 
and so was not the contract of the owner. This, however, rests upon 
an untenable theory. The contracts of the manager are the actual 
contracts of the owner, and are not of the same character as the con- 
tracts of the master made on a voyage or in foreign ports and which 
are imputed to the owner from the necessities of commerce. The acts 
of the managing agent withîn the sphère of his authority are as much 
the acts of the owner as if done by the owner himself . Only upon this 
theory could a corporation make what, for the purpose of making a 
distinction, is called a personal contract, that is to say, one which the 
owner himself or itself has made. Most of the cases which hâve 
been referred to were cases of négligence or some other tort of the 
owners, but, if as we suppose we should hold liabilities arising from con- 
tracts are included by the 18th section of the act of 1884, it must, 
we think, be admitted that, as the statute ranks them together and 
makes no distinction as regards the ground of liability, if négligence 
on the part of the owner deprives him of the right to a limitation, 
surely his voluntary création of the liability ought with greater reason 
to bar his right to the limitation. 

If it were an original question, we should hâve much doubt whether 
the act of 1884 was really intended to accomplish more than to make the 
provision for limitation by the act of 1851 applicable to cases of owners 
of the title of shares of the whole property in ships. But a further 
purpose in Congress has been recognized by other courts of co-ordinate 
jurisdiction, and we hâve deferred to that view. 

The pétition for the limitation of liability in this case mîsconceived 
the nature of the liability which the petitioner had incurred and which 
the towing company was seeking to enforce. The pétition, after stating 
the rendering of the services under the contract and the loss of the 
vessel, proceeds to state as a ground for limitation that the stranding 
and loss of the vessel "were not done, occasioned, or incurred with the 
privity or knowledge of your petitioner or of any of îts corporate 
officers, and your petitioner claims the benefit of the limitation of li- 
ability provided by" the statute. And the decree finds that this al- 
légation was true, and evidently makes it the basis for according the 
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limitation. T But the liabîlity which this tOwing company was pursuîng 
was not for any fault in the management of the Newago, but for 
services rendered under a contract with her owner in an endeavor to 
rescue hef from péril and the question whether she was stranded and 
lost without the privity or knowledge of her owner was whoUy im- 
material. But the case has been àrgued as îf the case were properly 
presented, and: we hâve accordingly so dealt with it. 

The decfee of the court below which limits the liability of the ap- 
pellee in respect of the daim of the appellant must to that extent be 
reversed, with costs. The amount due thereon will be ascertained, and 
such further proceedings had as the rules and practice of the court 
requiffe 



RUSSELL V. OREGON SHORT UNE R. CO. 

(Circuit Court of Appeals, Nlnth Circuit May 6, 190T.) 

No. 1,385. 

L Tttiix—DiEËCTioN OF VEEtiicT— Questions or NEGLIGENCE. 

Whlle questions of. négligence are ordlnarily for the Jury In fédéral 
courts, a case may be wlthdrawn from the jury and a verdict directed for 
plaintiff or défendant, as may be proper, where there Is no:eDnfllct In the 
évidence, or where It Is so conclusive In Its character that the court, in 
the exercise of its sound Judlcial discrétion, would be obligea to set aside 
a verdict rendered In opposition to such evideiice. 

fEd. Note.— For cases in point, see Cent Dlg. vol. 46, Trial, §§376-395; 
vol. 37, Négligence, §§ 277-286-.] 

2 Masteb and Seevakt— Temporakt Suspension of Relation— DbpAbtube 
BY Servant from Service of Mastëb. 

Platntiff's intestate; who was a bridge foreman on defendant's railroad, 
livipg at the tlme in an outflt car on a siding, went with his famlly on a 
vélocipède car one afternoon to a spur track some 2% miles distant near 
which his father-in-law resided. The car was returned, and In the evening 
aboUt'7 o'clocli some of the men by h'Is direction came after hlm with a 
hand car. He was thén at his father-in-la\v's house, where ;he had been 
visiting since 5 o'cldek, by; Which tlme his business for the défendant at 
the spur, If any, had been flnished. About 8 :80 he started^ back with the 
men, haying no light on the car, and Whilê on the w'ay vvas killed la' a 
collision with a meeting spécial train. Helé, that at the time he was en- 
gagea oii his own private affairs; and no relation of master and servant 
existed between him and défendant which brought him wlthin the terms 
of a State statijte making railroad companies liable for injuries to their 
employés caused by négligence of their fellow servants. 

[Ed. Note.— For cases In point, see Cent. Dlg. vol. 34, Master and Serv- 
ant §1 144r-156. 

Injuries to servant while not on duty, see notes to EUsworth v. Metheney, 
44 ce. A. 489.] 

3. RaILEOADS— INJUET TO PkESON ON TkACK— CONTRIBUTOET NSQUGENCE. 

A bridge foreman on a railroad, famlliar with the opération of trains 
thereon, and knowing that spécial trains were liable to run at any time, 
who, while not in the performance of any duty for the company, but in 
the pursuit of his own affairs, went upon the track at night on a hand cai: 
showing no light and was killed in a collision with a spécial train at a dis- 
tance from any Crossing, wàs guilty of contributory négligence, and there 
can be no recovery from the company for his death, even conceding that 
. tiie train was negllgently operated, where such négligence was not willful 
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nor wanton, and the présence of the hand car approaching on thg track 
was not known to the engineer until the collision occurred. 

In Error to the Circuit Court of the United States for the District of 
Idaho. 

Will R. King, for plaintifif in error. 
F. S. Dietrich, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge. 

HUNT, District Judge, The plaintiff, Frances B. Russell, as admin- 
istratrix of tiie estate of P. J. Russell, deceased, brought this action 
against the Oregon Short Line' Railroad Company, défendant, to re- 
cover a judgment for damages for the death of her husband, which 
occurred on the evening of December 3, 1903. Défendant denied 
négligence, set up contributory négligence, and that deceased was en- 
gageai on his own private business when he was killed. The évidence 
showed substantially thèse f acts : The deceased, P. J. Russell, was and 

: had been for seven years a bridge foreman of the défendant railroiad 
Company. About the time of his death, the bridge gang of which he 

, was foreman was engaged in work upon a bridge that was about t\yo 
miles or more east of the town of Ontario, a place of 1,100 or 1,^00 
people. The bridge gang lived in what are called "outfit cars," which 
were moved from place to place as convenience required. Thèse câts 
were kept on a side track at the stockyards, half a mile east of the town 
of Ontario, The deceased and his family lived in one of the o.utfit 
cars,,. Russell had been working in that vicinity about a month. Two 
miles west of Ontario, at a place spoken of as "Washoe Siding," there 
was a spur. On the afternoon of December 3, 1903, the deceased did 
not go to work where the bridge gang was employed ; but at noon of 
that day, at the outfit cars, he told one of the men that he was going 
to Washoe, and requested him (Stroup by name) to corne oyer after 
him after the work of the day was finished. The custom of the bridge 
gang was tp stop work at 6 o'clock, and then to eat supper. Prior to 
the date of the accident Russell had tendered his résignation to the de- 
fendant Company, but was not to leave the service of the road for a 
few days. Russell had bought a ranch near the Washoe Spur, and his 
intention was to give up raUroading, and to lîve upon his farm. Mrs. 
Russell's father and family also lived at Washoe next to Mr. Russell's 
place, about a quarter of a mile from the spur. About 3 o'clock on 
the afternoon of December 3d, the deceased took his wife and children 
on a railroad vélocipède from the outfit cars to the Washoe Spur. Up- 
on their arrivai at the spur, the vélocipède was left near the track, but 
was afterwards taken back by a railroad employé who had been at Rus- 
sell's place that day. After jeaving the spur, the Russell s went over 
to the place owned by the deceased, andstayed there about half an hour. 
Mf. and Mrs. Russell were getting ready to move in a few days to the 
ranch. They spent the afternoon, principally, at Mrs. Russell's father's 
house. . Mrs. Ryssell testified that whilé they were on the way to 

.Washoe, or just before^ they started, her husband told her that he was 
.going 4own there "to see about getting men to work, and tô ^eç about 
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the spiir that was theré, ând tp see if there was room to set dars in." 
She said, too, that her husband was outside of her father's house part 
of the afternoon, and that he had tpld her he was going to see about 
employing a man named Burgess. The Burgess people lived on the 
same side of the track that her father did, near the track, between her 
father's house and the town of Ontario, aboût a quarter of a mile 
nearer to town than her father's jplace. It would hâve taken her hus- 
band about 10 minutes to wàlk ffom her father's place over to the Bur- 
gess house. Russell took supper with his father-in-law and f amily about 
5 o'çlock, and remained with the family from supper time until he left. 
Mrs. Russell sâys that she intended to return with Mr. Russell, but 
her chijdren went to sleep, and she did not go back, and that they re- 
mained so long âf ter Supper "simply visiting'*^ and "in social inter- 
course ""with her people,. At about 7 o'clock three men from the bridge 
gang volitatarily went down to Washoe upon an prdinary hand car for 
thepiirpose of gétting Mr. Russell. They reached Mrs. Russell's fa- 
ther s house about 7:30. They did not start back until about an hour 
or an hour and one-half after they reached Mrs. Russell's father's place, 
so that it was about half past 8 when Russell and the three men started 
eastwârd towafd Ontario, where the outfit cars were. At a point ap- 
proximatçly 3,800 f eet west from the Ontario dépôt, an engine, drawing 
the gênerai manager's spécial train of three passenger cars, came upon 
the hand car and the men. The speed of the hand car at the time was 
between five and eight miles an hour ; it was making considérable noise. 
Russell was helping to pump the car. The speed of the spécial train is 
estimated by différent witnesses for plaintiff at between 40 and 70 miles 
an hour. Some of the men on the hand car say they were looking 
, ahead, but did not observe the spécial train until it was from 300 to 
400 yards away, but could see the lights of the town of Ontario before 
they saw the train. There was no light of any kind on the hand car. 
There was then no headlight shining on the engine. Russell first called, 
"Stop ! there is a train." The men stopped the hand car as quickly as 
possible, and endeavored to remove it from the track before the engine 
reached them. They lifted only one end of the hand car off the rail 
when the engine struck the other end, and threw Russell, who was try- 
ing to lift the hand car off, so injuring him that he died immediately. 
No one else was struck or hurt. The railroad track about this point 
was nearly straight for a distance of about two miles. The train had 
passed through the town of Ontario without a headlight, and without 
stopping, but it had whistled about a mile east of the town, and one of 
the men on the hand car says he heard a whistle just before the acci- 
dent. Upon this point the witnesses do not wholly agrée. The head- 
light on the engine was burning at Arcadia, the station east of Ontario 
six or seven miles, and the évidence tended to show that it was burn- 
ing dimly at the first stopping place west of Ontario, three miles distant. 
It appeared that at that time the railroad compâny was gradually equip- 
ping its engineé with electric headlights, and that the men found more 
dr less difficulty in keeping the headlights burning constantly. Upon 
the night in question the fireittân went out on the engine to fix the head- 
light, which had gone out, abôut the time the tràiri approached the 
bridge east of Ontario. If it had been burning properly when the train 
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approached Ontario, ît could hâve been seen two miles away. There 
is a serious conflict in the testimony as to whether the engine had its 
"blizzard lights," which are oil lights on the front end of the engine, 
burning that night when the train went through Ontario. Plaintiff's 
witnesses say they did not see them; defendant's witnesses say they 
were burning and in good order, and could hâve been seeh. The rules 
of the Company forbade the use of hand cars, except in the line of duty. 
Hand cars at night were also required to display red lights to the rear. 
It appeared from plaintiff's évidence that it was the duty of men en- 
gagea in the bridge gang, and they were instructed, to be on guard ail 
the time for extra trains, and that this was particularly true of men en- 
gaged in work upon bridges, as it was necessary for them to obstruct 
the track at varions places in driving piles and othèrwise repairing or 
constructing bridges. Russell's superior testified for défendant that it 
was not in the line of the bridge foreman's duty to observe spurs with 
a view to setting cars in, and that Russell had no business on behalf of 
the Company at any place, except where the bridge gang was at work, 
but that he had authority to employ and discharge men. At the con- 
clusion of the évidence introduced by both sides, the court granted the 
defendant's motion to direct a verdict, based upon the grounds, among 
others, that the deceased was guilty of contributory négligence, and 
that when he was killed he was a trespasser upon the railroad tracks. 
Judgment was entered for the défendant, and appeal was duly perfected. 
The principal assignment of error by the plaintiff is that the Cir- 
cuit Court erred in not submitting the question of négligence to the 
jury. Counsel dévotes a considérable part of his brieî and argument 
to the contention that the case presented a question of fact for the 
jury to détermine, from ail the circumstances, whether or not the de- 
fendant company had provided suitable appliances for its train upon 
the night of the accident, and whether proper caution was used in 
running its spécial train through Ontario without a headlight, whether 
or not "marker" lights were on the engine, and whether défendant 
was or was not négligent in not having oil lamps at Ontario, so that, 
in case the electric lights went out, an oil lamp could be substituted. 
It is unnecessary to discuss the rule dwelt upon by counsel that or- 
dinarily questions of négligence are for considération by the jury, 
guided by proper instructions by the court as to the principles of law 
by which the jury should be controlled. That rule is so firmly estab- 
Ushed that it may be regarded as elementary. But it is also thoroughly 
well settled that a case may be withdrawn from the jury altogether 
and a verdict directed for plaintiff or défendant, as may be proper, 
where there is no dispute in the évidence, or where it is so conclusive 
in its character thàt the court, in the exercise of its sound judicial 
discrétion, would be obliged to set aside a verdict rendered in opposi- 
tion to such évidence. Delaware, etc., Railroad v. Converse, 139 U. 
S. 473, 11 Sup. Ct. 569, 35 L. Ed. 313. In Schofield v. Chicago & 
St. Paul Railway Company, 114 U. S. 615, 5 Sup. Ct. 1125, 39 L. Ed. 
22é, Justice Blatchford, pronouncing the unanimous opinion of the 
Suprême Court, said : 

"It is the settled law of this court tliat, -wlieii the évidence given at the 
trial, -wlth ail the Inferences which the jury could justifiably draw from It, 
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Is Infelifflclent to BOWJort a verdict for the plalntiff, Bo that gHch a verdldt, 
If retumedj must be set aslde, the court is not bound to submlt the case 
to the Jury, hut may direct a verdict for the défendant Improrement Co. 
V. Munson, 14 Wall. 442, 20 L. Ed. 86T; Pleasants v. Fant, 22 Wall. 116, 22 
L. Ed. 780; Herbert v. Butler. »T U. S. 319, 24 L. Ed. 958; BowditCh v. 
Boston, 101 U. S. 16, 25 L. Ed. 980 ; Griggs v. Houston, 104 U. S. 553, 26 
L. Ed. 840; Randall T. Baltimore & Ohlo Railroad Co., 109 U. S. 478, 3 Sup. 
et. 322, 27 L. Ed. 1003 ; AndersOn County Com'rs v. Beal, 113 U. S. 227, 5 
Sùp. Ot. 433, 28 L. Ed. 966 ; Baylls v. Travellers' Insurance C!o., 113 U. S. 
316, 5 Sup. et 494, 28 L. Ed. 988." 

Inasmuch, therefore, as the fédéral courts had authority, when this 
action was tried, to direct verdicts under certain conditions in négli- 
gence Suits, we must inquire whether, in the présent case, error was 
committed by the lower court in holding that, as a matter of law under 
the évidence, Russell was guilty of contributory négligence which 
barred recovery, whatever négligence there may hâve been on the part 
of the railroad company. TThere was substantial évidence of négli- 
gence on the part of défendant'» engineer in running the train at a 
very high rate of speed through Ontario without a headlight. The 
engineer must hâve known his light was dim or out altogether, and he 
ought to bave slowed down or stopped at Ontario and taken new lights, 
or i-epaired the one he had. It is highly probable that, if there had 
been a headlight shining before the train reached Ontario, some of 
the men on the hand car would bave seen it, and the hand car could 
hâve been removed in time to hâve saved Russell's life. But the 
failure of the engineer to fix his headlight, or to slow down, or to 
get other lights at Ontario, did not impose liability upon the défend- 
ant for killing the deceased, unless plaintiff has shown that when de- 
ceased was struck he was acting in the line of his duty as a servant 
of the company, and that by reason of such relationship and action 
he was rightfully upon the track, and that, therefore, the défendant 
owed a duty to him of having a headlight buming, and of running its 
train at a slower rate of speed, and of having blizzard lights burning 
upon the engine. The most favorable view of the case from plaintifï's 
standpoint is that Russell took the vélocipède car in the afternoon for 
two purposes — one, to see about setting cars in on the spur at Washoe ; 
the other, to see about employing Burgess for the company. Thèse 
were the only reasons given for the trip to Washoe. He reached the 
spur about half past three in the afternoon. Now, clearly, only a 
most casual observation was necessary to enable the deceased to see 
whether there were any cars already upon the spur, and whether the 
track was in condition to receive cars, if he wished to hâve any put 
there for convenience in connection with his bridge repair work. 
No assistance was needed to make this inspection; so no delays were 
required. Upon this branch of the case, therefore, we hâve no doubt 
at ail that the only inference that can be drawn from the évidence 
is that Russell made such examination of the spur as he believed was 
necessary before half past 3, when he went with his family to his father- 
in-law's house. Passing, then, to the proposed employment of men, 
we find that Russell may hâve seen the man Burgess and talked with 
him about work. There is no évidence at ail tliat he did go to Burgess' 
house, or did see him, except Mrs, Russell's statement of the inten- 
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tions qi her husband, as he told thenn to her bef ore they reached 
Washoé. Burgess was not called and did not testify; nor was his 
absence from the trial explained in any way. But, conceding that 
Russell did go to see Burgess, and did see him about employment, it 
yet appears that Russell must hâve seen him in the afternoon before 
5 o'clock, because Mrs. Russell positively testified that her husband 
ate supper with her at her father's at 5 o'clock, and that he remained 
with the f amily from that time until he lef t for the outfit cars — about 
eight o'clock or after in the night. So, from 5 to 8, or thereabouts, 
he was doing nothing for the railroad company, and was engaged purely 
in pursuit of his own affairs. Had Russell gone back to the outfit 
cars in the afternoon with the vélocipède, as he could hâve, the ac- 
cident would not hâve happened ; but he preferred to stay for his own 
pleasure, and wait for the men who were coming down with the 
hand car after supper. It is undisputed that the men in the hand car 
reached the house of Mrs. Russell's family about 7 or shortly there- 
after. Supper was over, and, as Russell's duties for the company 
had ended before 5 o'clock, there was nothing to prevent his im- 
médiate return with the men, and had he gone at once with them the 
accident could not hâve happened. Again he delayed his departure, 
and remained at Washoe for an liour or more visiting with his wife's 
family. When he finally started, he went without a light on the hand 
car. Under this évidence, the conclusion is certain that his act in 
remaining until 8 :30 o'clock was his own, and that, in returning when 
and in the manner he did on the hand car, he was acting for himself . 
His conduct was no part, whatever, of any business relation of master 
and servant. It must be held, therefore, as a matter of law, that his 
attitude became that of a servant who yoluntarily stepped whoUy aside 
from the business of the master to do his own pleasure exclusively. 
Under such conditions, the master is not liable for the servant's death. 
In St. Louis Southwestern Ry. Co. v. Harvey, 144 Fed. 806, 75 
C. C. A. 536, the Court of Appeals of the Eighth Circuit said: 

" • * ♦ For If a servant step asIde from the business of his master 
(or never so short a tlme to do any act that Is not a part of that business, 
the relation of master and servant is for the time suspended, and the acts 
of the servant durlng that Interval are net his master's but his own. Ben- 
son V. Chicago, St. P., M. & O. Ry. Co., 78 Minn. 303, 307, 308, 80 N. W. 1050; 
Baker y. Klnsey, 38 Cal. 631, 633, 99 Am. Defe. 438 ; Georgia Eailroad Co. v. 
Wood, 94 Ga. 126. 21 S. B. 288, 47 Am. St Rep. 146. 

"Nor does the faet that servants guilty of a tortlous act malse use of tha 
master's cars, engines, or other facilities, whlch they could not hâve ob- 
talned in the absence of the relation of master and servant, to commit it, 
■whlle pursuing their own ends exclusively, charge the master with llablllty 
for tbelr act, in the absence of his knowledge or consent to such use. Chi- 
cago, St P., M. O. Ry. Co. v. Bryant, 65 Fed. 869, 973-975, 13 C. O. A. 249, 
253-255," 

The court cites numerous décisions to sustain the rule which con- 
troUed. Cousins v. Railway Co., 66 Mo. 573 ; Morier v. Railway Co., 
31 Minn. 351, 17 N. W. 952, 47 Am. Rep. 793 ; Campbell v. City 
of Proyidence, 9 R. I. 262; Garretzen v. Duenckel, 50 Mo. 104, 11 
Am. Rep. 405 ; Chicago Consol. Bottling Co. v. McGinnis, 86 111. App. 
38; Snyder v. Railway Co., 60 Mo. 413. To this list may be added 
Shadoans, Adm'r, v. C. N. O. & T. P. R. Co., 82 S. W. 567, 26 Ky. 
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Law Rep. 828, where it was held that where a brakeman on a freight 
train went into the cab of the locomotive of another train to get a 
drink of water, and, while there for that purpose, the two trains 
collided and he was killed, there could be no recovery, though the 
collision was due to the négligence of the railroad's servants, deceased 
not being in the discharge of any duty to the master. 

Again, as deceased was not doing duty for the company, but was pur- 
suing his own aflfairs only at the time of his death, he was not in that 
relationship of fellow service with the engineer or operatives of the 
spiecial train which enables his administratrix to recover, relying upon 
the fellow servant statute of thè state of Oregon, approved February 
10, 1903, entitled "An act imposing upon railroad corporations lia- 
bility iÈor injury to their employées in certain cases." In Railroad Co. 
v. Wade, 35 South. 863, 46 Fia. 197, a wife sued for damages fof the 
death bf her husband. The deceased was killed near the eastern bound- 
ary of a village in a collision between a hand car and a locomotive. In 
that case the facts showed that the engine was being run backwards in 
the night, and it was contended that it did not hâve proper lights and 
was ruiining at an unusual rate of speed. The deceased was em- 
ployed as a member of a bridge gang, but had been discharged for 
the dây, and had borrowed the haiid car he was upon f rom the foreman 
of the crew of which he was a member. But the court held there could 
be no recovery, basing its décision upon the ground that the deceased 
at the time of the accident was not on duty, and was nof a fellow serv- 
ant with the trainmen, and that no relationship of master and servant 
existed. 

In cohformity with the views expressed, our opinion îs that the rela- 
tionship of master and servant, and that of fellow servants, and the légal 
principleS applicable thereto, are without the case, and that consequently 
the action résolves itself iiito the ôrdinary o'ne where a plaintiff Seeks 
to recover damages for the death of a person, resulting f rom the f ault 
or négligence of another. Judged from this standpoînt, under flrmly 
established principles, the plaintiff must fail, for the reason that the un- 
disputèd évidence permits of no déduction other than that deceased was 
guilty df fault which directly contributed to the accident which resulted 
in his death» A railroad company niust necessarily hâve an exclusive 
right to use its tracks (subject to certain légal rights of the public at 
crossings), and cannot ordinarily bé held responsible for a failure of 
its engîneers to anticipate that at night, between stations and away 
from crossings, there are persons using hand cars upon the rails without 
signais of any kind. Conceding that the company in this case was négli- 
gent in some respects, as heretofore stated, nevertheless its train was 
lawfully upon its traclis when deceased was killed ; while the deceased 
was négligent in using the tracks at ail by going voluntarily upon them 
in the night, fbr his own business, with a hand car, and without a light. 
His situation was one of great péril, which carried with it ail risk of 
saf ety. He bught to hâve used the utmost vigilance to protect himself 
against possible approaching trains. He was familiar with railroads, 
and, as a bridge foreman, knew that a spécial train might come very un- 
expectedly. Northern Pacific Railway Co. v. Jones, 144 Fed. 47, 75- 
C. C. A. 205. 
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Appellant makes the point that even if deceased was giiilty of négli- 
gence, still that such négligence should not prevent recovery if it was 
shown that the défendant company might, by the exercise of reasonable 
care and prudence, hâve avoided the conséquences of the négligence 
of the deceased. Inland Seaboard Coasting Company v. Toison, 139 U. 
S. 551, 11 Sup. Ct. 653, 35 L. Éd. 270, and Grand Trunk Railway Co. 
V. îves, 144 U. S. 408, 12 Sup. Ct. 679, 36 L. Ed. 485, are cited to sus- 
tain this argument The facts of the présent case, however, render 
thèse citations inapplicable, for it was thoroughly well established on 
the trial that the defendant's servants in charge of the spécial train not 
only could not hâve ahticipated that the deceased was upon the track 
at the point where he was killëd, and in a dangerous position, but that 
they could not by any possible exertion hâve avoided the in jury to.th.e 
deceased after his danger was discovered. There is no question of wah- 
ton or willful négligence involved. Indeed, the engineer knew nothing 
at ail of any danger until the collision occurred. In Northern Pacific 
Railway Co. v. Jones, supra, speaking through Judge Gilbert, it was 
pointed out that the doctrine laid down in Inland & Seaboard Coasting 
Company v. Toison was applicable where the agents of the défendant 
knew of the présence of the injured person, and where there appeared 
to be reason to believe that such person was not able to avoid injury or 
danger; but it was distinctly held that neither of the cases just cited 
"intended to lay down the broad rule that no contributory négligence of 
the party injured will defeat his right to recover if it be shown that the 
défendant might, by the exercise of reasonable care and prudence, hâve 
avoided the conséquences of that négligence." Nor are cases involving 
the duty of a railroad compariy at a public road crossing pertinent, as 
the collision where deceased was killed occurred a considérable dis- 
tance west of any road or crossing. 

Our conclusion upon the whole case is that the court was right in 
direçtirig a verdict, and that , judgment must be affirmed. 
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(Circuit Court of Appeals, Nlnth Circuit. May 6, 190T.) 

No. 1,377. 

1. Shippiwo— Suit ïob Damàôe to Caego— Limitation in Bills of IiAdino. 

Provisions of bills of lafling requiring claims for loss or damage to 
cargo to be presentèd to the carrier within a stated time, and barring 
any suit for sucli loss or damage unless commenced within a fUrther 
stated time, will be enforced by the courtis only so far as they are rea- 
sonable under the circumstânces of the particular case, and such re- 
quirements may also be waived by the carrier by his conduct. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipplng, §§ 493, 
496. 

Limitation of owners' Uabllity, see note to The Longfellow, 45 C. O. A. 
S87.] 

2. SaMÏS— WAIVŒB oV ; LiMITATtpN.' 

' tiftelànt shipped èàrgo' on respondent's vessel from Seattle to St. 
Mlchaels, Alaska, under a clear verbal agreement ttiat it should be de- 
livereâ on the first trip of the vessel in the sprlng, or as soon as the ice 



was ont of the harbor. When the vessel arrlved the harbor waa still 
closed by Ice* ând the vessel,' after tendërihg dellvery at Noinè, re- 
turiied to Seattle with the cargo oin board, and dèlivered It ôïl the next 
voyage. Tbe bills of lading prqvlded that ail claims for darçages should 
be présented to the carrier within IQ days from ^otice thereof, and that 
■ ■' no action should be brought' after 60 days. When ihé vessel decided to 
retum from Nome with the propérty on boài'd, ilbelant'a agent served no- 
tice that a daim would be made foi* sbch damages as might resuit, and, 
when the goods were flnally dellvered at St. Michaels, served as spécifie 
a , daim for damages as could tben be maàei| and a mpre spécifie claim vras 
latpr présented in Seattle, which respondenttook undér considération, 
and negotiations for settlemeht iroré continfliéd'for a'yfear before suit was 
brought. Held, that libelantrhad made reâsonable compllance with the 
terms of the bills of lading as to notice, and that the delay In bringlng 
suit was waived by the carrier by entertalning the claim .and continuing 
negotiations for Its settlemerit. 

8. SfME— Construction of Bills of LAniRGr-BviDENCE, 

In construing and glving effect to the provisions of a.blll of lading, 
the' conditions and clrciimstances whlch the évidence pWvèâ'were known 
to> tbe parties and contemplated by tbem in making it are to be taken 
. Into considération. 

IJM. Note. — For cases In point, see C5ent DIg. vol. 44, Shlpplng, j{ 
416,: 417.] 

4. Samb— "Deviatioh" bt Vessel. 

A provision of blIIs of lading glving the vessel the rlght to "devlate" 
does not authorize her, after arriVlhg at the port of delivery, to retum 
to the port of shlpnient with the goods on boàrd, and thénce make a sec- 
ond voyage to the port of delivèlTy, which Is not a déviation, but an aban- 
donment of the voyage so far as relates to such shipment 

C. SAUB— BBEACR of CiONTBÀCT of AjJFBEIGHTatBNT. 

Llbelant contracted with respondent foT the carrlage of goods from 
Seattle to St Michaels,, Alaskai. It was fully understood that libelant 
intended to market the goods along the Tukon riyter as soon as the Ice 
went out, and that It had a veesèl awaittng at St. Michaels for the pur- 
pose. It was agreed that the goods should be taken on the flrst trip 
of respondent's vessel north, and should be dellvered as soon as the Ice 
was out of the harbor at St. Michaels, which was known to be usually 
about the Ist of July. Libelant refused to ship witKûUt such agreèment 
The bills of lading, which were issued after the cargo was on board, 
provided that In case the vessel should be prevented by stress of weather 
or otherwise from entering the port of dellvery, the carrier might con- 
vey the propérty to the nearest Or other Jwrt, and thenée teturn It to 
the port of dellvery by the same or other vessel, subject to the contract 
for the original voyage and at the risk of the owner. The vessel reach- 
ed St. Michaels June 20th, and, flnding the harbor filled with ice, retum- 
ed to Nome, and there tendered dèïivery at ship's tackle, which belng 
refused she retumed to Seattle, and dellvered the goods at St. Michaels 
on her next trip on July 19th. The ice wesnt out of the harbor about 
July Ist Held, that the vessel wfus bound by the contract of affreight- 
ment to wait until the Ice went: out or to transshlp the goods at Nome to 
be delivered at St. Michaels as soon as the harbor was free, at her own 
expense, and that she was llable for tbe damages caused.by her breach 
of contract. . 

e. Same— Limitations of Liàbilitt ih Bills of Lading.— Bffeot of Aban- 

DONMBNT of VOYAGE. 

In such case provisions of the bills of lading that the carrier should 
not be required to dellver at any partieuiar time or to meet any par- 
ticular market, and limiting its llablllty ,for damage to cargo, were ap- 
plicable only to the original voyage, and ltlO(?t tbe bèneflt of them whien 
It dellberately abandoned such voyage; , 
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7. SAME— CORTEACT OF AFnîEIGHTMEN3>— BlIXS QF EjADIHG. 

A paroi contraet for the sbipment oî goods, pursuant to whlch they 
were laden on board, may be shown to affect the construction of bills of 
lading signed and dellvered after the goods were loaded and when the 
vessel was about to .sali, and, in order that provisions of such bills shall 
override the prier agreemept, the burden resta on the carrier to show that 
they were caUed to the attention of the sbipper and assented to by bim. 

Appeal from the District Court of the United States for the Northern 
Division of the Western District of Washington. 

The appellee caused the steamship Senator to be libeled beeanse of the 
breach of a maritime contraet for the carriage of goods npon the steamship 
Senator froip Seattle, conslgned to the steamer Monarch at St. Michaels, 
at the mouth of the Yukon river. The goods conslsted of a large quantity of 
merchandise, ineluding perlshable articles. The contraet was made after 
negotiations between the représentatives of the appellee and the appellants, 
with the understandlng that the goods were intended for early sale in the 
Ynkon river marlsets, and that the delivery was to be made as soon as the 
Senator should arrive at St. Michaels, or as soon as navigation was open in 
that harbor. The shipments were made about the end of May, 1901, and 
the voyage was the first of the season. It was Imown by the contracting 
parties that uncertainty existed as to whether the harbor of St. Michaels 
would be free of Ice on the steamship's arrivai, and that usually the harbor 
was not accessible before about the Ist of July. The Senator, on her way to 
St. Michaels, arrived at Nome on June 16th. After discharging two-thirds 
of her cargo at that port, she proceeded with the remainder, which was the 
merchandise consigned to the Monarch, and arrived ofC Golovin Bay on the 
morning of June 20th. Golovin Bay was found to be fllled with ice, and, aft- 
er cniislng up and down off the face of the ice and making attempts to force 
a, passage through It to St. Michaels, the Senator on the morning of the 21st 
returned to Nome, and there her master ofïered to a représentative of the 
appellee to make delivery at ship's tackle. Thls offer was declined. The 
Senator then left Nome for Seattle, and reached that port on July 3d. On 
July 7th she departed from Seattle on a second voyage, having the appel- 
lee's cargo still on board. She went to Nome and thence to St. Michaels, 
where she digcharged the cargo to the steamer Monarch on July 19th. The 
ice had left the St. Michaels Harbor about July Ist, and. If the Senator had 
remained off that port on her flrst voyage until July 2d, she eould then 
hâve entered the harbor and discharged the cargo. The suit was brought to 
recover damages for loss on the goods and delay to the steamer Monarch. 
The District Court held that the Senator, by retuming to Seattle without mak- 
ing delivery on the flrst voyage, made a breach of the contraet of affreight- 
ment, and beld the appellants liable to damages In the sum of $12,119.75, of 
wbich $4,119.75 was for loss on the goods, and $8,000 was for the delay of 
the steamer Monarch. The bills of lading contaln the following provisions: 

"Shipped by per Paeifle Cîoast Steamship Co. (hereinafter 

called carrier), to be forwarded per Steamer Senator or per some other of 
the carrîer's steamers, or per some other steamer or steamers In the employ 
of said carrier, the articles or property enumerated hereon in apparent good 
order, excCpt when otherwlse noted, the value, weight, quantity, quality and 
condition of contents being unknown to said carrier, to be forwarded with 
as reasonable dispatch as the gênerai business of the carrier wlU permit, and 
dellvered at vessel's tackle at the port, place or landing of St. Michaels in like 
apparent good order (but with the option to the master to carry the property 
on deck, to devlate and to lighter, surf, transship, land and reship the said 
property or any thereof and to stop and land and recelve passengers and 
freight at Intermedlate ports or places)." 

"The property shall be recelved by the consignées thereof at the vessel's 
tackle immediately on arrivai of the vessel at the port or place of delivery, 
without regard to weather; If the consignée is not on hand to reeeipt the 
property as discharged, then the carrier may dellver it to the wharflnger, or 
other party or person belleved by said carrier to be responsible, and who wilJ 
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take charge of sald property and pay freight on same, or the same may be kept 
on board or landed and stored In hulks, or put In llghters By ille carrier, 
at the expansé and rlsb of the owner, shipper or consignée, aiid at hls or 
thelr risk of any nature whatever." 

MAnd further, that In case the vessel should be prevented by stress of 
weather or other cause from enterlng the port or place of delivery, or from 
dlÈcharging the whole or any part of her cargo there, the said property may, 
at the option of the master or agent, be conveyed upon said vessel to the 
nearest or other port, and thence returçied to the port of delivery by the 
same or other vessel, subject to ail the provisions of this contract in regard 
to the original voyage, and at the risk of the owner, shipper or consignée of 
said property." 

"The carrier shall not be required to deliver the property at the port of de- 
livery at any spécifie or particular time, or to meet any particular market" 

"If in the judgment of the master of carrier's steamer it shall be impractl- 
cable or unsafe to land this freight at Nome on account of Ice or weather, car- 
rier may return same at owner's risk. On freight so retumed same charges 
to be paid as if landed at Nome, but with no additional freight charge for re- 
turning to Seattle." 

The évidence showed that the negotiations for the shipment of the cargo 
commenced as early as May 12, 1901. H. V. V. Bean, manager of the appellee, 
called on C. W. Miller, assistant gênerai agent of the Pacifie Coast Steam- 
ship Company at Seattle, and asbed for freight rates for the first voyage of the 
Senator to St. Michaels, and informed him that, if the goods were taken, 
delivery must be made on the first voyage, as it was desired to reach the early 
market on the Yukon river. Mr. Miller replied that the ice might not be out 
of the St. Michaels Harbor when the steamer arrived, to whleh Mr. Bean re- 
plied that he wanted it understood that delivery must be made at St. Michaels 
on that voyage, and that otherwise the goods would not be sbipped. After that 
conversation there were others. In *hich Mr. Miller was informed that the 
goods were largely perishable, and that the steamer Monarch was to corne 
down the Yukon river to receive them at St. Michaels. He flnàlly sent word to 
an agent of the appellee that he would take the goods and toâke delivery on 
the first trip of the Senator. It was arranged that Geo. R. Fisher, a repré- 
sentative of the appellee, should accompany the vessel to direct the delivery. 
After the vessel had arrived oS. the port of St. Michaels, and had remalned 
there about thirty hours, the master told Fisher that he dld not know how 
long he mlght hâve to wait, that he conld not afford to romain there, and that 
he would hâve to take the goods back, but he ofiCered to remain there two 
days if the appellee would pay the sum of $500 a day for the tlme of sucli 
delay. This Fisher decliued, and he demanded' delivery at St. Michaels. The 
évidence was that there was no danger or difflculty in remaining there if a 
good lookout were kept. The master testified that to' remain outslde the ice, 
but in the vleinity would not bave subjected the ship to any particular dan- 
ger, but it would hâve subjected her to a great deal of détention. The tes- 
timony was that on returning to Nome, on Juné 21st, the master, after Con- 
sulting the appellant's agent there, offered to make delivery of the car-^o^at 
ship's tackle at that port, the appellee to pay lighterage charges and cost of 
transportation of the cargo thence to St. Michaels. ïhiâ was ref used. 

Samuel H. Piles, James B. Howe, and Charles H, Farrell, for ap- 
pellants. . ■ 

Richard A. Ballinger, James T. Ronald, Alfred Battle, Albert J. 
Tennant, and Ira A. Campbell, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is assigned that the District Court erred in not dismissing the libel 
for the failure of the appellee to présent its claim within the lO-day 
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period prescribed in the bills of lading, and for its faîlure to begin the 
suit within 60 days thereafter, as required by the bills of lading. The 
bills of lading provided that : 

"AU claims for damages to or loss of any prbperty to be presented to the 
carrier within ten days from ttie date of notice thereof (the arrivai of the 
v«ssel at port or place of discharge or the kHow|edge of stranding or losa of 
vessel to be deemed notice), and that after slxty days from such date no ac- 
tion, suit or proceeding In âny court of Justice shall be brought for any dam- 
age to or loss of said property ; aud that fatlure to présent such claim within 
said ten days, or to bring suit witMn said slxty days, shall be deemed a con- 
cluslve bar and release of ail right to recover against the vessel or its ma^ 
ter, said carrier or any of the stockholders thereof, for any lo^s. or damage. 

The binding force of such a stipulation is recognized by the courts, 
provided that thereby a reasonable time is given to comply with its 
conditions. The Queen of the Pacific, 180 U. S. 49, 21 Sup. Ct. 378, 
45 L. Ed. 419 ; Ward v. Mo. Pac. Ry. Co., 158 Mo. 226, 58 S. W. 
28; Soper v. Pontiac, etc., R. Co., 113 Mich. 443, 71 N. W. 853. In the 
case of The Queen of the Pacific, the court said : 

"It la unnecessary to say that If, under the circumstances of a partlcular 
case, the stipulation weré unreasonable or worked a manifest injustice to 
the libelants, we shonld not give It effeet." 

In the Westminster (D. C.) 102 Fed. 366, it was said that the purposo 
of the claim of loss is to notify the carrier that the goods hâve been in- 
jured, and that it is charged with liability therefor. The évidence is 
that when the master of the Senator and the agent of the appellants at 
Nome décided to abandon the first voyage, and return to Seattle with- 
out delivering the goods at St. Michaels, the appellees served notice 
upon them that daim wpuld be made for any loss that might resuit from 
such delay. At that time it was impossible for the appellee to stî^te 
cven approximately the loss which it would sustain. At the time when 
the goods were, on the second voyage, delivered to the Monarch, Mr. 
Bean protested against their condition, both to the master and to the 
appellants' agent, and served upôn them as spécifie a claim for damages 
as could then be made. The extent of the damage to the goods was 
nbt known, ànd could not be known, until afterwards, and v/hen the 
Monarch had made two round trips on the river and disposed of the 
goods. Thereafter Mr. Bean came out from Alaska, and a further 
claim, specîfying' the damages, was presented to the appellants' agent 
in Seattle. The agent made answer that the claim wOuld hâve to be 
sent to the appellants' office in San Prâhcisco and tljere be taken up. 
fhis was in October, 1901. Thereafter until Octôber 8, 1902, nego- 
tiations were carried on between the parties looking to a settlement 
of the loss, during which the appellants gave no artswer to the demand 
of the appellee, save to objèct to the amount thereof as unreasonable. 
On October 8, 1902, the suit was commenced. It is well settled that 
the requirement as to the présentation of such a claim, and the institu- 
tion of suit to enforce the s'âme within the time specified in the con- 
tract, may be waived by thé carrier by entertaining the same and ne- 
gotiating concerning its adjustment. Soper v. Pontiac, etc., R. Co., 
113 Mich. 443, 71 N. W. 853 ; Hudson & Co. v. N. P. Ry. Co., 92 lowa, 
231, 60 N. W. 608, 54 Am. St. Rep. 550 ^ Wabash, Ry. Co. v. Brown, 
155 F.— 3 
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1S2 m. 484,*3â,,N. E. 273; Watch Case Co. v. Express Co., 120 N. 
C. 351, 27 S. E. 74; Wood v. Southern Ry. Co., 118 N. C. 1056, 24 
S. E. 704. Upon the évidence in the case, we find no error in the 
refusai of the District Court ^o dismiss the cause for the appellee's 
failure to comply with that provision of the contract of afïreightment. 
It îs àssigned as érrbr that the District Court disregarded certain 
provisions of the biirs„çif lading, for the reason that they were printed 
in type so small as to, he unreadable by persons having only ordinary 
powers of vision, and this in the face of the fact that the appellee made 
no showing or contention that the biiîs of lading were not read or un- 
derstobd or' âssented to when received. Upon a careful inspection of 
the ruMngs and opinion of the court, we find no basis for this assign- 
ment of error. It is true that in the opinion the court alluded to the 
fact that certain provisions of the bills of lading were printed, in type 
so minute as to be illegible by persons of ordinary vision, but we do 
not discoyer that on that ground any portion of the bills of lading was 
rejected. The court said: 

"For, this reason the courts 'are compelled, when called upon to enforce them, 
to construe such contracta fairly, and to reject stipulations whlch are unrea- 
sonable, and to deny carriers ail unfair advantages clalmed by reason of 
exemptions from liablllty for négligence or plain violation of the carrler'g, 
obligation. In order to give a falr construction to a contract, ail Its parts 
must be considered, and conditions and circumstances which the évidence 
proves were known to the parties and contemplated by them In making It." 

This doctrine is well sustained by the authorities, and îs applicable, 
to bills of lading, no matter in what kind of type they are printed. 
In Marx v. National Steafnship Co. (D. C.) 22 Fed. 680, Judge Brown 
thus expressed the recognized rule of construction : 

"In cpnstruing bills of lading, as In construing other commercial Instru-, 
ments, ft Is the rlght and duty of the court to look, not only to the language 
empioyéd, but to the subject-matter and to the surrounding circumstances, 
In order to détermine the proper effleet of the language used, by puttlng itself 
so far as possible In the place of the contracting parties." 

Did the court err in construing the contract? The appellants con- 
tehd that it was error to hold that the Senator, after having attempted 
a,rid failed to make an entrance through the ice into the harbor of 
St. Michaels, did not hâve the right to proceed to Nome, and thence 
back to Seattle, and from that port to return to St. Michaels, and 
that to do so constituted a déviation not permitted by the bills of lad- 
ing. The bills of lading. aiithorized the steamship to deviate, but it 
is very dear, we think, that after arriying at thé port of delivery to 
return to the port qf shipment, and thence makç a second voyage to 
the port of delivery, îs not a déviation as that term îs used and under- 
stood in maritime i law. Déviation is variously defined. Generally 
speaking, it is, a voluntary departure without necessity or reasonable 
cause froni the regular and usual course of the voyage. 14 Cyc. 282; 
Hostetter y. Park, 137 U. S. 30, 11 Sup. Ct. 1, 34 L. Ed. 568 ; Con- 
stable y. î^ational Steamship Co., 154 U. S. 51, 14 Sup. Ct. 1062, 38 
t,. Ed.i903. By returniiig to Seattle from Nome, the Senator aban- 
doned her voyage, so far as it concerned the appellee, and, when shé 
subsequently carried the goods to the port of delivery, it was by a sec- 
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ond voyagé, ând not by the voyage contertlplâted in the contract. The 
bills of lading, while they gave thé right to deviate, contain spécial 
provision as to the permissible course of the appellants in the event 
that streSs of weather or other cause should prevent the entrance of 
their vessel into the port of delivery. It provided that, in such a 
case, the cargo might, at the option of the master or agent, be convey- 
ed upon said vessel to the nearest or other port, and thence returned 
to the port of delivery by the same or other vessel, subject to ail the 
provisions of the contract in regard to the original voyage, and at the 
risk of the owner, shipper, or consignée. By this provision, the appel- 
lants wère given the right, under the circumstances disclosed in the 
evidetite, to carry the goods from ofï St. Michaels Harbor to Nome, 
and thence to carry them back to St. Michaels or to ship them to that 
port upon another vessel. They pursued neither course. They ofïered 
to deliver the goods to the appellee at Nome, but at ship's tackle, and 
they declined to assume the expense of lighterage or carriage to St. 
Michaels. The ofïer was not a compliance with the obligation of thé 
contract, by the terms of which the appellants were bound to deliver 
the goods of St. Michaels at their own expense, notwithstanding the 
provision that the carriage from Nome to St. Michaels was to be at the 
owner's risk. In Luduc v. Ward, 20 Q. B. Div. 475, Lord Esher, M, R., 
said: , 

"In the présent case llberty is gIven to eall at any ports In any order. It 
was argued that that clause gives liberty to call at any port in the world. 
Hère, agaln, it la a question of the construction of a mercantile expression 
used In a mercantile document, and I think that as such the term can bave but 
ône meanlng, namely, that the ports, liberty to call àt which is intended to be 
given, must be ports wblch are substantially ports which will be passed on 
the named voyage." 

A well-considered case in point is Swift & Co. v. Furness, Withy & 
Co. (D. C.) 87 Fed. 345, In that case the libelant shipped fresh beef 
from Boston to London, under bills of lading which gave the vessel lib- 
erty to make déviation and to call at any intermediate port or ports for 
any purpose. The bills of lading also provided that the beef was to be 
shipped wholly at the risk of the shipper, and that the owners of the 
vessel assumed no responsibility whatever therefor during the voyage, 
and were not to be held liable for loss or damage thereto. The voyage 
ordinarily took from 14 to 16 days. On arriving at Dover the ship 
was ordered to go to Havre and discharge part of her cargo. From 
Havre she went to Flushing, Holland, thence back to London, where 
she arrived several days later, with the beef in a damaged condition. 
The court, in denying tiie vessel exemption from liability on the ground 
that her déviation was permissible under the bills of lading, said : 

"Under both blU of lading and marine Insurance policy, reasonable, neces- 
sary, and contemplated déviations are permitted. Unreasonable, unnecessary, 
and arbitrary déviations are held breaches of contract. The clause provlding 
that 'méat is to be shipped whpUy at the risk of the shipper, and that the 
owners assume no responsibility therefor during the voyage,' etc., does not 
afford the carrier protection for damage arising after the vessel was dlverted 
from her voyage, and sent upon what must be regarded as an additional and 
Independent voyage to Havre and Flushing. This clause refers to the voyage 
contemplated by the parties, and to déviations reasonably incident thereto, 
not to an: àddltlonal voyage arbitrarlly made by the order o( the owner." 
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Thexase atjbar présents stronger ground, for the application of that 
doetrine than did the case in whkh it was announced. 

The clause of the bills of Jading.providing that if, in the judgment 
of the master of the steamship, it should be impracticable or unsafe 
to land freight at Nome On account of ice or weather, the freight 
might be returned to Seattle, does not avail the appellaijts in the prés- 
ent case, whether that provision be regarded as a part of a printed form 
applicable only to consignments of freight from Sçattle to Nome and 
therefdre not pertinent to the présent çontract, or whether it be re- 
garded as a provision of the çontract intended for the protection of 
the steamship in the event of her return to Nome after an unsuc- 
cessful attempt to reach anchorage ground at St. Micljaels. In either 
Viéw>it is the expression of thé whole of the intention of the parties 
as";to thejight of ;the vessél to return^ to Seattle without deliveriqg the 
goods. it is inapplicable hère, for the reaspri that, in fact; it was not 
iihpractiçable or unsafe to land freight at Nome on account of either 
ice ôr weàther. In thé light of the circumstances attending the exécu- 
tion of the çontract, and the provisions of the bills of lading, we thirik 
it is clear that the appellants were under obligation to deliver the 
gobds upon their own or another vessel at St. Michaels as soon as that 
harbor.was free from ice. ; The appellants could hâve been absolved 
from that obligation only upon the occurrence of an unforeseen event. 
It was not unforeseen that thp vessel might be delayed on account of the 
ice. It was wel! known to both the contracting parties that the ice 
rarely left St. Michaels Harbor before the Ist of July. The çontract 
was.-made with spécial référence to that contingency. The necessity 
of the delay or of transshipping tbe goods at Nome was f airly within 
the intention of the agreement, and the risk thereof must be presurried 
to hâve been compensated.for by the freight money which the appel- 
lants receîved. ' , ' 

It is contended that the District Court efred in holding the appellants 
liable for damage for the decay oî perishable goods wheh the bills 
■of lading prdyided that they should not be respohsible for the decay of 
perishable articles or damage to any article "arising from thé effect 
of beat or cold, sweatingjjpr "fermentation." The answ:er to thîs con- 
vention is that the limitation^ bf liability expressed in the bills of tading 
i^ere applicable only to the voyage contemplated in the çontract. They 
db not relieve the carrier from liability for damages resulting from the 
delay occasioned by thé àbandonment of the Voyage and the return of 
the vessel to Seattle. 6 Cyc.^ 3831' Balien & Son v/ Jbllyi Victoria & 
;Çp., Ltd., 6 T. h. R. 345;, Luduc v. Ward,' 20 Q. B. D. 475. In the 
latter case the court said: ].'' ' 

"It follows that when the def enâant's ship went off thé ordinary track of 
a voyage from Frame to Dunkirk to a port not on the èourse of that voyage, 
.sijch as Glasgo*, there' was à déviation, andshe was *tîien on a new voyage, 
'dîffërént from the ope côûttaèted for, to whiûh the exeépited périls clause did 
lipt apply, and therefote the ship owner is resiionsible fcir the loss of the 
^gopds." 

It is contènded, fulrtheT^>:that there was error iri; holding the appellants 
liablc: fordélay in deliyèring the goods, and in âllô\ying demijrrage to 
the Monarch contrary to the provision in the biUs of lading that the 
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carrier shall not be required to deliver property at the port of delivery 
at any specified or particular time or to meet any particular market. 
The foregoing considérations and the authorities just quoted are ap- 
plicable also to this provision of the bills of lading, and to the further 
clause thereof, providing that claim for loss or damage to any of the 
property shall be restricted to "the cash value of the same at the port 
of shipment at the date of shipment unless otherwise agreed." The 
benefit of ail of thèse provisions was forfeited by the appellants by 
their act in causing the Senator to return to Seattle without making 
delivery of the gooda on the voyage upon which they were to hâve 
been delivered. For breach of that contract the appellee was en- 
titled to damages for the loss of the market, with a view to which 
the cdntt-àct was made. Mobile & Montgomery R. Co. v. Jurey, 111 
U. v?.,584 4 Sup. Ct. 566, 38 L. Ed. 527; The Arctic Bird (D. C.) 
109 Fed; 167; Port Blakeley Mill Co. v. Sharkey, 102 Fed. 259, 42 
C. Ç.A. 329. 

The appeilànts earnestly contend that the court erred in admitting 
évidence of a priqr paroi agreement between the parties which tended 
to modify the terms of the bills of lading. The évidence so admitted 
tended to prove the negotiations antécédent to the shipment and the 
common understanding that the appellants intended to take advantage 
of the market priées prevailing at points on the Yukon river at the open- 
ing of navigation. It tended to show that the probable présence of ice 
in the St. Michaels Harbor was contemplated, and that the contract 
was made with the spécial understanding that delivery was to be made 
as soon as the harbor was free f rom ice. It showed, also, that the bills 
of lading were signed late at night, and at about the last minute before 
the boat went put Ail of this évidence was admitted for the purpose, 
not of modiiying the provisions of the bills of lading, but of showing 
the intent and purpose of the contracting parties, and aiding the court 
to construe the bills of lading with référence to that intent. The bills 
of lading were printed forms applicable to différent consignments of 
goods to différent ports. In Hutchinson on Carriers (3d Ed.) § 622, 
it is said: 

"But the main object and intent of tlie contract is the voyage agreed upon, 
and, while the printed gênerai wôrds must not in construing a contract be 
discarded, It is well recognlzed tliat, when considering what the main ob- 
ject and intent of the contract is, it is proper to bear Iri fcind that a por- 
tion of each Is on a printed fotm applicable to many voyages, and is not es- 
peçially agreed upon in relation t6 the particular voyage." 

See, also, Marx v. National S. S. Co. (D. C.) 22 Fed. 680 ; Mobile & 
Montgomery R. Co. v. Jurey, 111 U. S. 584, 4 Sup. Ct. 566, 28 L. Ed. 
527. ■„ 

But if, indeed, the paroi testimony so admitted in évidence did hâve 
the efïect to modify some of the provisions of the bills of lading, it was, 
under the circumstances disclosed in this case, admissible for that pur- 
pose, for the bills of lading were issued after the goods had been de- 
livered on board the Senator, and after thèy had passed from the con- 
trol of the shipper, and the vessel was about to go on her way. The 
burden was thên upon the carrier to show that its agents directed atten- 
tion to the terms of the bills of lading 'atid that the shipper assented 
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tô them.-^'PheiArctic Bird (D, C.) 109 Fed. 167; Bostwick v, ,B. & 
O. R. Co,, 45 N.Y. 712; Strohm v. Détroit & M. Ry. Co., 31 Wis. 
563, 94 Am. Dec. 564; Mo. Pac. ;Ry. Co. v. Beeson, 30 Kan. 298, 2 
Pac. 496 ; Michigan Central R. R. Go. v. Boyd, 91 111. 868. 

We find no error for which the decree should be reversed. It is ac- 
cordingly affirmed. 



ROSBNCEANZ v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit May 20, 1907.) 

NO. 1,404. 

1. CsiuiNij:. Law — JuBisDicTioN OF Offense — OrrENSEs Againbt XInited 

States AND MuNiciPALiTY. '' 

Under the rule that wlien a court bas jurisdiction of a crime a statute 
whicli merely confers tlie same Judlsdictlon on anottier court, or author- 
Izes a municipality to deflne and puuish tlie same act, does not deprive tlie 
flrst court of Its jurisdictlon unless tliere Is an express provision or clear 
implication to tliat effiect, Act Aprll 28, 1904, c. 1778, 33 Stat. 529, conïer- 
rlng power on municlpalltles in Alaslia to prohibit certain tliings and pun- 
isb the same as misdemeanors, and ^bich repeals aU prior acts and parts 
of acts inconsistent therèwith, aithougb acted upon by a town, does not 
affect the Jurisdiction of the District Court over proseeutions for the 
same acts which are made offenses by Carter's Alaska Code March 3. 
1899, c. 429, 30 Stat. 1253, there being no inconslstehcy between the dual 
Jurlsdlctions. 

[Ed. Note. — Por cases in point, see Cent. Dlg. vol. 14, Crlminal Law, { 
176.] 

2. Same— iNDicTMENT— Abolition op Distinction Between Accessoet and 

Pbincipai,. 

Under Pen. Code Alaska, §§ 186, 188, which abolish the old distinctions 
between principal and, accessory before the f act, one who alds and abets 
another in the commiésion of a crime may be chargea in the indictment 
and convicted as a principal. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 14, Crlminal Law, § 
103. 

Prosecutlon and punlshment of accessorles, see note to 44 C. C A. 326.] 

8. DiSOEDEBLT HOUSE— ELEMENTS OF OFFENSE— LETTING PbEMISES FOB BAWDT- 
EOUSE. 

An owner of property, or an agent of such owner, who knowingly rents 
the same to another to be used as a bawdyhouse, the keeping of which Is 
a mlsdemeanor, alds and abets the commission of the offense, and under 
Pen. Code Alaska, § 188, whlcb provides that in misdemeanors there are 
no accessorles, is punlshable as a principal. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 17, Disorderly House, 
S 6.] 

4. JUBT— COMPETENCT OF JUBORS— BlAS AND PREJUDICE. 

The examinatlon of jurors on their voir dire In a crlminal case heîi 
to bave disclosed such a state of mlnd on their part as to render the over- 
ruling of challenges by défendant for aetual bias an abuse of discrétion, 
where each disclosed that be had a flxed opinion that the défendant was 
guilty, and, while one thought hecpuld lay his opinion aside "if the evi* 
dence showed he was not guilty," another stated that bis was a strbng 
opinion wbiçh be would not be able to rid himself of . 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 31, Jury, §S 461-^79.] 

In Efror to the District Court of the United States for the Second 
Division of the District of Alaska. 
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Mose Rosencranz, plaintifl In error, was indieted under the code of Alaska 
for the crime of keeping a bawdyhouse. The lEdictment, in its direct cliarg- 
Ing part, Is as follows: "The said Eosencranz withln two years last paet, 
to wlt, on the 30th day of September, nineteen hundred and six, in the 
district aforesaid, did wrongfully and unlawfully lieep and set np a house 
of 111 famé, brothel, and bawdyhouse, for the purpose of prostitution, fornica- 
tion, and lewdness, the same heing that certain apartment, being the fourth 
apartment east of the westerly Une thereof on the southerly end of lot 46, 
bipck 19, according to the town-site plat thereof, contrary to the form of 
the statvite in such case made and provided, and agalnst the peace and dig- 
nity of the United States." Eosencranz interposed a plea in abatement, al- 
leging that the municipal court in and for the city of Nome, Alaska, had 
exclusive jurisdiction of the offense chargea in the indictment, and that the 
District Court of the United States for the District of Alaska, Second Divi- 
sion, had no jurisdiction. He aiso flled a demurrer to the indictment, based 
upon the ground that the grand jury had no légal authority to inquire into 
thé crime charged, and that the indictment did not conform t» the require- 
ments of chapter 7 of title 2 of the act of Congress entitled "An act to define 
and punish crimes In the District of Alaska and to provide a Code of Crim- 
inal Procédure for said district" (Act March 3, 1899, 30 Stat 1253, c. 429); 
and that the facts stated in the indictment do not constitute a crime. The 
court overruled the plea and the demurrer. Trial was had. At the close 
of ail of the évidence, plaintifC in error moved the court to direct a verdiict 
of not guilty. Thls motion was based upon the principal ground that the 
indictment did not allège a -crime under the laws of Alaska, and that the 
évidence failed to show that plaintiflf In error had acted as agent, owner, 
proprietor, or lessor, or that he had knowledge of the use to which the 
property had been put. This motion was overruled. PlaintifC In error was 
convicted, and sentenced to Imprisonment for one year. He prosecutes thla 
wrlt of error to review the proceedings and rulings of the lower court, and to 
set aslde the judgment of conviction. 

James W. Bell, C. D. Môrane, Hobbes & Bell, W. H. Bard, James 
E. Fenton, and Albert Elliot, for plaintiff in error. 
Henry M. Hoyt, U. S. Atty., for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge. 

HUNT, District Judge. The first contention of the plaintiflf in error 
is that the District Court of Alaska had no jurisdiction because by the 
act of Congress approved April 38, 1904 (33 Stat. 529-534 c. 1778), 
which was "An act to amend and codify the laws relating to municipal 
corporations in the District of Alaska," Congress conferred upon mu- 
nicipal corporations in Alaska the power to prohibit gambling, houses 
of ill famé, and other misdemeanors. and to prescribe the punishment 
therefor, and that thereby it repealed section 127 of the act of Congress 
approved March 3, 1899 (Carter's Code), providing for the prosecution 
and puni3hment of such offenses in the District Courts of the territory. 
The particular clause of the act of April 28, 1904, which is relied upon 
by plaintiff in error, reads as follows: 

"Sec. 8: That ail acts and parts of acts inconsistent with this act are, 
to the extent of such inconsistency hereby repealed; and the provisions of 
this act shall apply to and govern ail municipal corporations heretofore 
created in the District of Alaska." 33 Stat. 534. 

It is established by the plea filed by plaintiff in error that the city 
council of Nome did on August 1, 1904, pass an ordinance making it a 
misdemeanor to set up or keep a house of ill famé or bawdyhouse for 
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the purpose of prostitution. The argument is that Congress intended 
to vest in tJie municipal authorities exclusive jurisdictiort of the misde- 
raeanors mentîoned, and tha;t the purpose was to prevent à conflict be- 
tween the fédéral and local authorities within the limits of încorporated 
towns. To support this reasoning plaintiff in error cites décisions by 
the Suprême Courts of California and Missouri. But upon examination 
of the principal case relied ùpon, Green v. Superior Court, 78 Cal. 556, 
21 Pac. 307, 541, we find that it is really inapplicable. That was an ap- 
plication for a writ of prohibition by Green, who was indicted in the 
superior court of the city and county of San Francisco for conspiracy. 
The writ was sought upon the ground that inasmuch as conspiracy was 
punished by imprisonment not exceeding one year, or by fine not ex- 
ceeding $1,000, or by both, jurisdiction was exclusively in the police 
court of the city and county of San Francisco. The Constitution of the 
State of California provided that thé superior courts should hâve juris- 
diction in ail criminal cg.?es; amounting to felony, and cases of misde- 
meanor not otherwise iproyided for. By further constitutional power 
the Législature was authofized to fix the jurisdiction of inferior courts 
created by it in pursuancç pf the Constitution; and an act was passed 
which prescribed the jurisdiction, of the police court of the city and 
county of San Francisco, wherein it was provided that the police court 
should hâve jurisdiçtiotl ôf iïlisdemeanors of a certain class, which in- 
cluded conspiracy. The court held that the jurisdiction had become ex- 
clusive in the police court because the Constitution had plainly conferred 
jurisdiction in the superior courts only until otherwise provided for, 
and that, inasmuch as, other provision has Jseen made, the authority of 
the superior court ended, as it was meànt it should end under the pro- 
visions of the Constitution. It will be understood, therefore, that the 
décision turned upon the terms of thê Constitution of the state, which 
indicated an intention that'thfere should be jurisdiction in the one court. 
In the course of the opinion, however, the court expressly recognized 
the rule as a well-established one that where jurisdiction is given either 
by Constitution or statute to two différent courts, not indicating wheth- 
er such jurisdiction shall be exclusive or concurrent, the same may be 
regarded as concurrent iri both courts, âl^hough the case then before 
the court wàs not brought within the opération of the.rule, for reasons 
already indicated. So far, therefore, ^s the opinion is pertinent at ail 
tp questions of jurisdiction involved in thé présent case, it is but one 
of the many décisions whiph recognize the principlè that, when a court 
has jurisdiction of a crime, a statute which merely confers the same 
jurisdiction on another, court does not deprive the former court of its 
jurisdiction, unless there is an express provision or clear imf/hcation to 
that effect. The conséquence is that concurrent jurisdiction is confer- 
red. 13 Cyc. p. 199; State v. NicholS, 60 Atl. 763, 27 R;I. 69; Moren' 
v. Commonwealth, 76 S. W. 1090, 116 Ky. 859. This principlè is thus 
stated by Cooiey in his; Constitutional Limitations, p. ^^79: 

"Nor will conferring a power upon a corporation to pàss by-laws and im- 
pose penalties^ for tlie régulation of any speclfled subject; neeessarily super- 
sedé' tlïê State làw on iihe sàme subject; but the state law and the by-law 
raay both 'stand together If not inconsistent. Indeed, an act may be^ a pénal 
offense undeF the laws of;;tlie state, and further penalties uuder proper legis- 
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lative authority be Imposed for its commission by municipal laws. And the 
enforcement of the one "wouia not preclude the enforcement of the other." 

Among the well-considered décisions in accord with Cooley's text 
are: Ogdén v. City of Madison, 111 Wis. 413, 87 N. W. 568, 55 L. 
R. A. 506, where it was held that where the keeping of a house of 
ill famé was made a misdemeanor by state law, so that one accused of 
doing so was entitled to a jury trial, it did not prevent a municipality 
from imposing a penalty for a like offense which could be enforced 
without a jury trial; Mclnerney v. City of Denver et al., 29 Pac. 516, 
17 Colo. 303, where petitioner was convicted Of kéeping open a tip- 
pling house in violation of a city ordinance, and it was held that, al- 
though by gênerai statute of the state theact was made a tnisdemeanor, 
yet the Législature could delegate power to municipal corporations to 
adopt and ènforce ordinances on, mktters of spécial local importance, 
even though gênerai .statutes exist relating to the same subject, and 
both could be giiven efiÉect; Territory v. Guyott, 9 Mont. 46, 22 iPac. 
134, where an âct çf the territory ôf' Montana \vhich made it a felony 
to sellTiquor to ah Indian was hèld tobe constittftionat, though Congress 
had passed a statute making the act a crime j and Towft of Van Buren 
V. Wells, 14 S.' W. 38, 53 Ark. 368, 23 Am. Sf Rep..214, where a 
conviction under a state law for carrying concealed weapons was held 
not to be a bar to a prosecution for the same act under a city ordinance. 
It was also decided in U. S. v. Wells, 2 Cranch, C. C. 45, Fed. Cas. 
Nq. 16,662, that a by-law of Georgetown prescribing a penalty for 
keeping a public gaming table did not supersede nor repeal a gênerai 
law of Maryland prescribing a penalty for 'keeping a f aro table in a 
house occupied by a tavern keeper ; and in U. S. v. Holly, 3 Cranch, G. 
C. 656, Fed. Cas. No. 15,381, Judge Cranch ruled that it was not to be 
supposed that a power to pass by-laws to prohibit gambling, conferred 
upon the city of Washington, was tobe regarded as an exclusive power 
bestowed. As we look at the question, Congress, in conf erring power 
upon the municipalities of Alaska to prohibit houses of ill famé, gam- 
bling, disorderly çonduct, and other offenses, and in conf erring the 
further power upon the municipalities to define such offenses and to 
prescribe the punishment thérefor, intended to bestow a larger measure 
of local self-government upon municipalities in respect to the régula- 
tion of certain matters usually brought under the police power as sub- 
jects of local municipal régulations ; but in delegating such power we 
do not think that it was meant that Congress should surrender its own 
right of control over the subjects enumerated in the act of April 28, 
1904, supra. There is no inconsistency between the dual jurisdictions ; 
and, as the repealing provision of section 8, supra, only went to the 
extentof inconsistencies between the later and earlier législation, both 
acts must be sustained, and effect must be given to both. We.therefore 
hold tiiat thè District Court was correct in dcnying the several pleas and 
motibns' which were niade to testthe j^urisdiction of the court. 

The iiext contention of plaintiff in'error' is that the court should 
haye dirècted a verdict of acquittai beçause of a fatal variance be- 
twèeii'.the indictment ând t;he proif, in that the charge is that plairitifï 
in' error did unlawfully keep a.nd set Up a house of ill famé for pur- 
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poses of prostitution, whereas the évidence merely tended tô establish 
that plaîntift in error owned the premiseS and received rentâl' therefor 
fronii a woman who used the place for purposes of prostitution. Undet 
section 186 of the Pénal Code of Alaska, ail persons concerned in the 
cpmtnission 6î a crime, whether it be felony or misdemeànqr, or whether 
they directly commit the act constituting a crime or aid in the com- 
mission, though not présent, are principals, and are to be tried and 
punished as such, and, by section 188, in misdemeanors tliere are no 
accessories. Plaintiff in ; error argues, however, that the particular 
acts ,.which estabIjsH that a défendant aîded and abetted the crime, and 
thus became in.,law a principal, riiust be pleaded in the indictment. 
To support this position "he\reli es' updn People v. Campbell, 40 Cal. 
129,. and State v. Gîfford,'l9 Wash'. 464, 53 Pac. 709. Thèse two 
cases liold that while it i&pfçper to indict, try, and punish an accessory 
as a principal, yet' that the~ particular acts which establish that he aided 
and abetted the , crime, arta, thus bçcame in làw a principal, must be 
stated in the indictment. But in Peoplé v. Outeveras, 48 Cal. 19, the 
case of People v. CampbéHi. supra, wàs distinguished and in eflEect 
overrulèd, the xourt distinctly holding that principals in the second de- 
gree and accesisories before the fact are ail deemed chiet attors under 
statutes generally similartpthose, in Alaska; that is, they are prin- 
dpals in the first degree in the commission bf the crime, and are'to be 
indicted, tried, and punished as such priiicipals. The décision was put 
upon the ground that the çtàtutes hâve àfeolished distinctions between 
accessories before the fact aiici pHncipals, and that there is no variancc 
betwciçp prQofs and allégations if the charge is against One as prin- 
cipal, yet; the évidence discibsès that he is what has been called an 
accessory, for the law has ,deciàred that the aiding and abetting shal! 
maiie tî^e offender guilty as a^ principal, and that he may be charged 
accqrdingly. And in the later case of People v. Rozelle, .78 Cal. 84, 
20 Pac. 36, the court re^iiïîirmed tHe doctrine of People v. Outeveras, 
supra, again overriil'ng People v. Campbell, supra. The case of State 
vj Gifford, supra, supporting plaintiff in error, was also expressîy held 
to be against the current of récent authorities by the Suprême Court 
of Montana (State v. Geddes, 22 Mont. 68, 55 Pac. 919),Vhere the ear- 
lier décision of the Suprême Court of Washington (State v. Duncan, 
35 Pac. 117, 7 Wash. 336, 38 Am. St. Rep. 888), was cited with ap- 
proval. See, also, Peoplé v. Blivçn, 112 N. Y. 79, 19 N. E. 638, 8 
Am. St. Rep. 701; Bishop's New Cr. Law, § 674; State v. Kent. 62 
N. W. 631, 4 N. D. 577, 27 L. R. A. 686 ; State v. Rowe, 104 lowa, 
324, 73 N. W, 833 ; State v. Comstock, 46 lowa, 265 ; People v. Chap- 
man, 62 Mich. 280, 28 N. W. 896, 4 Am. St. Rep. 857; Boggus v. 
State, 34 Ga. 275; Stevens v. Ppople, 67 111. 587; State v. Jones, 83 
N. C. 605, 3S Am. Rep. 586; 1 Enc. PI. & Pr. 69, 70; 1 Sup. Enc. PI. 
&.Pr. i4; In State V. Steeves, 43 Pac. 947, 29 Or. 85, the Suprême 
Court ofOregon passed upon the question now under considération. 
A défendant was there jointly iridicted with one Kelly for thé crime of 
murder in the first dégree. Défendants had separatè trials. The 
défendant Steeves was nôt présent at the killing, but the «ytdénce 
showed that he counseled and procured his codefendànj: to kill, tt^ 
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deéeased. It was insisted by défendant tbat, inasmuch as he was 
charged with the overt act and not as an àccessory, his constitutional 
right to be informed of the nature and cause of the accusation against 
him was invaded, and thatihe could not tell by an inspection of the 
charge that an attempt would be made to prove he was an àccessory 
before the fact. But the contention was held to be unsound, the court 
pointing out that the statute of the state which abrogated distinctions 
between accessories before the fact and principals, and authorized ail 
persons concerned in the commission of a fèlony, whether they directly 
committed the act constituting the crime or aided and abetted in its 
commission, though not présent, to be indicted, tried, and punished as 
principals, was valid, and that, when the law abolished distinctions be- 
tween classes of oiïenders, an indictment charging one with the doing 
of the overt act substantially informed him of the nature and cause of 
the accusation against him. In Lowenstein v. People, 54 Barb. (N. 
Y.) 299, it was decided that a man who rents a house to be kept as a 
disorderly house, and vyhich is so kept with his knowledge, especially 
where he dérives a profit from that mode of using the property, may 
well be called the keeper of the house and be punished as such. And 
in Peopl« V. Erwin, 4 Denio (N. Y.) 139, it was held that the owner 
of a house who rents it to be used and kept as a house of prostitution 
is to be deemed a keeper of a bawdyhouse, and is liable to indictment 
and conviction as the keeper of sùch a house. The Court said: 

"In mlsdéméanors there are nô accessories. Ail who jprocure, eounsel, ald, 
or abet the commissiOH ot the crime are principals." ■ 

The , fédéral courts adûpt the same rule, recognizing that the old 
distinctions which bnly..per,tainéd to félonies are génerally abrogated, 
and that a charge against one formerly known as an àccessory before 
the fact is good against him as principal. United States v. Snyder 
(C. C.) 14 Fed. 554; Toledo Ry. Co. v. Penn. Co., 54 Fed. 736, 19 
h. R. A. 387; United States v. Stevens (D. C.) 44 Fed. 140., 

Our conclusion js that where a statute has donc away with former 
distinctions between principal and àccessory before the fact, as it has 
in Alaska, a charge against one formerly known as an àccessory is good 
against him as principal, and that he must answer to the proofs whether 
they disçlose that he was présent and did the ovért act, or, not being 
présent; aided and abetted, the doing of it in a way to make himself 
liable as a principal. 

It is next insisted that the court erred in overruling the challenges 
for cause to a number of jurors. Néarly every juror who sat was 
retaîned over the objection of plaintiflE in error. Several of the jur- 
ors said they had préjudices against the keepîng of bawdyhouses, 
that! they knew the locality in the city of Nome described in the in- 
dictment and were prejudiced against it, but that they did not know 
the défendant, and would not convict him unless the prosecution es- 
tablished guilt beyond a reasonable doubt. It is évident that some of 
the jurors sat upon juries in the trials of other cases where défend- 
ants were charged with lij?e offenses, and had formed opinions of 
irrjQre or less strength by reason of having heard the évidence in such 
otiher cases; yet their examinations failed to disclose such a knowl- 
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edge of the facts connectèd with this case, or such a f rame of mind 
generally as to warrant us in holding that the trial court abused its dis- 
crétion in overruling the challenges for cause. But among the jurors 
challenged were three whose examina tidns were as follows: 
Phil. Ernst testified: -. 

"I heard the statement of the case. I was one of the jurors in the Lud- 
ovic case ; I hâve .an Opinion at this time as to the guilt or innocence of the 
défendant — I might say a flxed opinion, §uch as wonld requlre considérable 
évidence to remove. ï belleve I could be à fair and impartial juror. I don't 
know positively whether I could or not. I don't know thé man, and hâve 
no préjudice agalhst him. I' hâve à préjudice against that business, but 
I hâve no knowledge of whfether he is guilty or not; I might requlre less 
évidence to flnd a man, charged .^Ith setting up and keeping a bawdyhouse, 
guilty, but I thlnk I would reguire; the government to prove ail the al- 
légations of the indlctment. I vcould require the goveminent to prove him 
guilty by thé prépondérance of the évidence bèfore I would rënder a verdict 
against him. I hâve an opinion as to the character of the house alleged 
from Its description and locality; proof that the house was In,, the restricted 
district would be sufflcient to my mind to establish its character. I don't 
know that a vacant house could hâve any character. There might be a 
laundry there. I don't know; but there would bave to be évidence to show 
that to my mind. If the government simply Introdnced proof that the house 
is In the restrlfeted district a,nd no more proof were ofCered, I think I would 
conclude that It was a bawdyhouse from, Its locality. 

"Mr. Bell: We challenge the juror for âctual blas." , 

On cross-examination the juror said:' ■ 

"I fhlnls that the govemojent shoidd prove, beyond a rçajSQn^ble doubt that 
the house whlch Is alleged in the indictment was ueed as,,a house of ill 
famé or for the purposes of prostitution; but I would not infer that merely 
from. the locality; but if there were no eyidençe olïered as, to the character 
of the house, and It was proyed to be in that district, why, then, I would 
bave an opinion as to its character from ttiè district. I aon't know this 
house; I would requlre the govèrnnlient to "prote ail the allégations of the in- 
dlctment beyond a reasonable doubt before I would ilnd .the défendant 
gTilliy," ; 

Chris Frantzen testified: 

"I hearà the statement of 1:he case. I don't know the défendant. I hâve 
never heaïd the case dlscussed In any vs'ay. I hâve an opinion at this time as to 
the guilt and innocenceof the défendant 5 it Is a flxed opinion. I think I 
could lay it aslde if the évidence showed lie was not guilty. I was one of the 
Jurors in th^ Ludovic, case. I would try to lay aslde my opinion and try the 
case according to the évidence. 1 am sure I could do it; but I hâve an opinion 
at the présent time. I feel at the présent tïme it would requlre évidence to 
remove that opinion ; as it Is, I would hâve to bave some testlmony before my 
mind would be evenly balanced as tp the guilt or innocence iof the défendant. 
I would not enter upon the trial of this case as a fair and impartial juror ; that 
opinion whlch I now hâve would hâve some weîght in considering the testi- 
mony and welghlng the testimony that would be introducèd, and my mind 
would be biased upon the testimony in flnding a verdict at the présent time. 
I do not feel tU&t 1 could lay that opinion aslde entirely and disregard It as 
though I never had any opinion whatever. 

"Mr. Bell : We submit a challenge for actual as well as Implied bias. 

"Mr. Hoyt : We reslst. 

"Q- (by Mr. Landers) TJpofa what is that opinion based? A. Well, the house 
Is Inslde the stockade. Q. îon hâve an opinion just as to the character of the 
house then? A. Tes. 

"(Continuing) I don't know anythlng about thlg housç. I bave a préjudice 
against thé houses baek in the stockade. I don't know whether this house is run 
as a house of prostitution or not. I don't know whether it is run by the de- 
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fendant. I hâve heàrd that he bas several housès there,' Inslde the stockade. 
I don't know whether he bas or not. I don't know whether thijs partlcular 
house alleged in the indictment Is one of them or not. I hâve àii opinion in 
regard to this particular charge. I would enter Into the trialof this «âîéé 
withput any opinion whatever in regard to this particular charge oî keeping 
a bawdyhouse wlthin a certain bouse within that district" 

James E. Cahill testified : 

"I beard the statement of the case. I bave beard the fajCts about this case. 
I know who the défendant is by sight. I bave an opinion at the présent time 
as to the guilt or inbocence of the défendant It Is a decided opinion, which 
would requlre évidence to remove. It would require considérable évidence to 
remove the opinion that I now bave, and I do not think I could lay it aside 
and bave no weight in considering the testimony. 

"Mr. Murane : We submit a challenge for actual bias. 

"Mr. Hoyt: Challenge resisted. 

"Q. (by Mr. Hoyt) Is your opinion based upon some knowledge wblch you 
have? A. No, just a gênerai Impression. Q. An impression, or a préjudice'? 
A. No, an impression. Q. You bave no knowledge as to the guilt or Innocence 
nnder this charge? A. None whatever. * • * 

"(Continuing) That Is a strong opinion wblch I possess and which I will not 
be able to rid myself of. ' 

"Mr. Hoyt. We do not resist the challenge. 

"Q. (by the Court) Would you mix up wlth the évidence in the case, if 
you wére sworn to try the case, would you mix up any knowledge that you 
might have with the évidence and base your verdict partly on that? A. Oh, 
no ; I would not allow my préjudice to guide me to a Verdict. Q. You do not 
know the défendant? Have you any préjudice against the United States? 
A. None whatever. Q. Do you thlnk you could enter the' jury box and render 
a falr, just and impartial verdict? You would not convict anybody, would you, 
unless the évidence satisfled your mind beyond a reasonable doubt? A. I 
think, on the contrary, I would be more lenient after forming an opinion." 

The statutes of Alaska bearing upon the qualifications of jurors are 
that a challenge for cause exists : 

"Sec. 125. * * • Second. For the existence of a state of mind on the part 
<yf a Juror in référence to the action or to either party wblch satisfies the trier. 
In the exercise of a sound discrétion, tbat.be can not try the issue impartially 
and without préjudice to the substantial rights of the party challenging, and 
which is known in this code as actual bias. * • • 

"Sec. 127. Challenge for Actual Bias. That a challenge for actual bias may 
be taken for the cause mentioned- In the second subdivision of section obe hun- 
dred and twenty-flve. But on the trial of such challenge, altbough It ^bould 
appear that the juror cballenged has formed or expressed an opinion upon the 
merits of the cause from what be may baye beard or read, such opinion sball 
not of itself be sufflcient to sustain the challenge, but the court must be sat- 
isfled, from ail tbe circumstances, that the juror can not disregard such opinion 
and try the Issue Impartially." 

It is not to be disputed that, unless manifest error has occurred in 
ruling upon the qualifications of jurors, the action of a trial court 
should not be disturbed. The position of the trial judge necessarily 
enablés him to try the fitness of a juror to much better advantage than 
an appellate court can. Thiede v. Utah, 159 U. S. 510, 16 Sup. Ct. 
62, 40 L. Ed. 337. It often happens that the very manner in which 
the answers are given by a juror greatly aids the trial court in judging 
fairly of the state of the juror's mind. It sometimes occurs that a 
juror, particularly if he is a man who is unfamiliar with court pro- 
cédure, or one not well versed in the Ënglish language, or one who 
is uneducated, does not at once fully understand the. significance of 
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tik fc[uestî6tis put to hîtti by counsel as tb any opinions or impressions 
]fîe :mày hayë bearing' ûpon the case; Sometimes it is only by repeti- 
|ji99 ^and pèrhaps after some éxi^lattàtion that the Juror appréciâtes 
the parpose of the proceeding an^ slowly discloses the actual state of 
his mind. Such a juror may be perfectly honest, not tryirig to keep 
back anything; he may be anxious to be wholly truthful; yet upon the 
bare printed record there appear to be inconsistëhciës or évasions in 
hi^ , aïis\y^ft. ' ,We believe genërally that in such instances the discré- 
tion of ,,thè trial' court, presUnîatily wisely exercised, should control, 
and appellate courts ought to refuse to interfère. But, on the other 
hànid, -in thè; interprétation of statutes concerning challenges to Jurors 
for cause, it is of vital importance that the constitutional right to an 
impartial jury secured to à défendant by the sixth amenjlnient be most 
carefuUy guarded, no matter how unimportant the case mày be where- 
în it is seriously urged that this right has been denied. In Williams 
V. United States, 93 Féd. 396, 85 C. C. A. 369, decided by this court, 
tberewas-n©, ^-différence of opinion upon thèse gênerai, principles, but 
the judges disagreed upon whether or not the action of the trial court 
presented a case of manifest error, the. majority holding it did. In 
Dolan V. United States, 116 Fed. 578,* this court again considered a 
rujin^ t)y à, lower court upon challenges to jurors for cause, and again 
1;l;ie jud^çs disagreed, not upon the principle involved, but upon the 
fixtent pfiits application to the particular faqts and évidence pre- 
sented by the record. In rieither of the cases, just-cited, however, did 
it appëâ^r t^:*t the jurors challenged answered as did the two last whose 
examin^t!,jl!)ts are givérf'^bove. The examination qf Juror Frantzert 
certainly'shbwed that hè went into the trial of thé càse with a fixed 
opinion; that the défendant was guilty. He frankly Stated that he had 
such an opinion, though he thought he could lay it aside if the évi- 
dence showed the défendant was not guilty. The juror would do his 
best to. disregard the opinion, but he felt he could noti lay it aside 
ehtirely. • He had heard that this défendant had several houses inside 
the Stbciiâdë where hoysçs of prostitution were, butï did not know 
VKhetheJf hs had or not.,. .I,t is true that in concludijl^ his testimony he 
said he would enter upon the trial without any opinion wHatcver in 
regard' tO jthjs partitiùlar charge. But in the lîght of the spécifie prior 
stàtémëflj;!' triade''by the 'juror, his own judgment' tlïât hè would not 
he a fâjr juror appears to us to hâve been the onïy p'rbpër conclusion 
that wa&'ideducible from what he said, and we think he<)ught to hâve 
been excused upon the challenge. Juror Cahill was ' e>v«n more unfit 
for service,. , He knew the facts and had an opinion, and felt that he 
could not I lay his opinion aside. He said later that he had no knowl- 
edge of the guilt or innocence of défendant uhâé'r the charge,' but 
he had "an .impression," , a "strong; opinion," whichhe would not be 
able to rid himself of. The district attorney did not resist the de- 
fendant's challenge to this juror, but the court carried the examina- 
tion farther and elicited from the juror statements that he would not 
allow his préjudice togui^e him to a verdict, that he had no préju- 
dice agi^inst the United Stgîtes ,(he was not asked if he.had any against 
the défendant), and that;he would bé more lenient as a juror aftèr 

i64GaA.84. 
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forming an opinion, and would net convict uniess satisfied of guilt 
beyond a reasonable doubt.' 

We find.it impossible tq avoid the concluçion that a jury made in 
part of men whose minds are in such a condition is not impartial. It 
is possible, of course, that such a jury will be perfectly fair; but 
the standards by which courts must test impartiality are necessarily 
those derived from common expériences with practical human nature. 
So if men start eut in a case with fixed opinions of guilt, and fear 
they cannot disregard them, their mental attitudes are well characteriz- 
ed by the language usedby Juror Frantzen when he said he thought 
he could lay his opinion aside "if the évidence showed that the de- 
fendant was not guilty." The burden of proof a^ to guilt is too apt 
to be lost sight of bèfore such a jury, arid the défendant at the out- 
set, and before a word pf évidence is heard, finds himself forced ,into 
a trial with the jury strotigly against him, and therefore without 'that 
fuU measure of protection which the presumption of innocence shbuld 
^fïord him. The question iS, therefore, ôf such a substantial nature 
that it bas received our most earnest considération in an endeavor to 
uphqld the exercice of the discretionary power.of the trial court with- 
out infringing upon the constitutiorial provision which surrounds, the 
exercise of that power, and our conclusion is that there was an abuse 
of discrétion in overr^ling defendanfis challenges, and ; that because 
ofthis érror the judgméiit must be reversed. , 

If, upon a new trial pf the case, the proseeutipp again offers évi- 
dence, to show that plàintitf in error was the owper of the property 
kept arid used for purposes of prostitution, as a circumstance tending 
tb rebut this évidence plaintiff in error should be allpwed to introduce 
deeds tending to show légal title in another. Such testimpny is proper, 
although jt is not nècessary for the government to establish that dé- 
fendait was the owner of the house, nor is it nècessary to show by 
positive teStimony that he, was the kççp'ér, It may be found that he 
was thë keêper by his acts and admissions, or by proof that he acted 
and held himself out as such keepef. If a man leases his house to 
a woman tp be kept as a bawdyhpuse for purposes of prostitution, 
and it is kept for such purposes, with his knowledge, he is guilty as 
keeper; and by the same principle the agent of an owner who rents 
a house kn'bwing that it is to be used as a house of prostitution, and 
that it is so used, may be found guilty as a keeper. 14 Cyc. 489 ; Kess- 
1er v. State, 46 S. E. 408, 119 Ga. 301. We advise, too, that upon a 
new trial the court should adopt the suggestions 'às to what constitutes 
a reasonable doubt madé by this court in its opinion remanding the 
case of Owens v. United States, 130 Fed. 279, 64 C. C. A. 525. 

The judgraent is reversed, and the cause remanded for a new trial. 
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HORNSTEIN V. UNITED STATES. 
-■'- (Circuit Court otAppeàlsi Ninth Circuit May 20, 1957.) 

, ■■' _ , . ' ■ _ '''\';\ ' ^ No. ,1,403/'',^' ,, 

CsnONAL liAW— JUBISDIOTION OP OfFUNSE— ÇlT^ENSEa AûAINST United States 
ÀISÇ MtfNÎCIPALITY.' . . • , 

' '';"An drdlnance proliibltlng gambllug- ftnd prescrlbing punjshment for the 
i étttae, ©Hacted by à town of Alaska ^lïnder authority Conferi*éd by Act April 
, ;:2a, Ï0(M, C; 1778, 33 iStat. 526, Hoesiniit dëprive tbe district courts ôf juris- 

. diction of a prosecutlon for gatubllug within the llmits of the town, in- 
stjtuted, under tbe Pénal Code ofjthQ district, which jnakes the same a 

/ ' cWmlnal offense.' ' .. ■ 

'''• ' ÏËd. Note.— Fdf cases in point,' ^^' .Cent Dlg. yÔL 14, Crimlnal Law, 

In'^xwr io the bistrict GquPtpf.tîie United States for the ;Second 
: Ùivjsic^rOf the District of Alaska,, j ; ,1 

Albert' H. Elliot a-nd George Dv- Schofield, for plaintiff in error. 

Hkiï^tM. Hoyt, U. S.Atty. 
■ ■ Beforé'dlLBERT àûd ROSS, Circuit Judges, and HUNT, District 

■ Judgè. '■'''■ ■ ■■;■'' ■' ■ 



HUNT, District Jttdge. Ch'àWb'é' HbmsteîH, plaintiff in efror, was 
convicted of the crime of gamtilirig àftep triai upon information filed 
ih the Ufii|iéc[ States 'Cornmissioneï's'Cûtirt' for the, District of Alaska. 
To the irifdrmatiotj Hornstein filéS à dlémurrer anil plea in abàtement, 
raisirig the point that the United States Comiîiissioner had no jurisdic- 
tion over an offense committed wîthin the incorpprated limits of the 
town of ,Nome, District of Alaska,'Vhere the alleged crime was com- 
mitted. The plea in abàtement aÂ4 demurrer were overruled, trial 
wàs then had before a Jpry, and a verdict of guilty was rendered. The 
plaintïff in error moved for a .nCW in^j, which motion was denied, and 
thereupon he was fined. î*rom the jûdgment of conviction he sued out 
a writ of error to this court. 

The statute of Alaska uhder which the inforrnation was filed reads 
as follows: , ' , , ,, 

"Ttiat each and èvery person who shall deal, play, or carry. on, open or 
' èause tô be opened, or who shall conduct, either as owner, proprietor or em- 
ployée whether for hire or not any ganae df faro, monte, roulette, rouge et 
noir, ian.sgiuenet, rondo, Tlngt^un,. tvventy-oilè; poker, draw poker, bragg, bluff, 
thaw, cr,apsj or any Ijauking or other device whether the game §hall be played 
for mohey, checks, crédit, oj! apy Other représentative of value, shall be guilty 
of a mlsdemeàçor." ' , 

,r :Congress7pias&ed.an act, approved April ^8, 1904, 33 Stat. 539, c. 
1778, entitled "An act to amend and codify the laws, relating to mu- 
nicipal corporations, in the District of Alaska." Under this act, the 
town of Nome, a municipal corporation, passed an ordinance on Augiist 
1, 1904, making ita misdemeanor to gamble. This ordinance was in ef- 
fect Ht the time of the filing of the information against the plaintiff in 
error, 

The principal contention of the plaintiff in error îs that the act to 
amend and codify the laws relating to municipal corporations in the 
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District of Alaska, approved April 28, 1904, repealed the act of Con- 
gress of March 3, 1899, 30 Stat. 1253, c. 429, entitled "An act to define 
and punish crimes in the District of Alaska," in so far as the said act 
of March 3, 1899, related to the offense of gambling, where said of- 
fense is committed withifi the limits of incorporated towns, and where 
such incorporated towns hâve enacted ordinances defining the of- 
fense of gambHng, and where such ordinances are in force, as in the 
case of'the city of Nome. The légal question involved is the same as 
•that presented and decided in the case of Mose Rosencranz v. United 
Statesj 155 Fed. 38, aind the conclusion there reached, that Congress 
undér the act of April 28, 1904, c. 1778, 33 Stat. 529, did not intend to 
yield its authority over the subjects of gambling and other offenses 
enumérated, must contfol ;hefe. . Thé argument that by: the àct of ,1904 
Congress intended to increase greatly the powers of town councils is 
Sound until it is invoked to sùstain the conclusion that the power con- 
ferred upon the municipality is inconsistent with the réservation of 
power by the United Stâtesi It then fails, for as we hâve shown in 
the Rosçûctanz Gase, there; isno repugnancy between thetwo acts, 
and in the absence of expressed or clearly implied terms that the juris- 
diction should be exclusively in the ïnunicipalities we cannot find a 
surrender of thé Jurisdiction of the United States. Not finding silch 
surrender, we. cannot infer it merely upon the groqnd of a possible 
double prosecution. Cross v. North Carolina, 132 U. S. 131, 10 Sup. 
Ct. 47, 33 L, Ed; 287; ifiishop on Statutory Crimes, § 24; Fox v. 
Ohio, 5 How. 410, 12 L. Ed, 213. 

Plaintifï in error also contènds that the court erred in refusing to in- 
struct the jury in writing whçn requested by the défendant. Section 
137 of the Pénal Code of Alaska provides : 

Subd. 5. "When the évidence is concluded, either party may request instruc- 
tions to the jury on points of law, whlch shall be given or refused by the court ; 
which instructions shall be reduced to writing If either party request it." 

Subd. 7. "The court, after the argument is concluded, shall immediately, and 
before proceeding with other business, charge the jury ; which charge, or any 
charge, given after the conclusion of the argument, shall be reduced to writing 
by the court, if either party request It before the argument of the trial is 
commeneed ; • such charge or charges, or any other charge or instructions pro- 
vlded for iû this section, when so written and given, shall in no case be orally 
qualified, modifled, or In any manner explained to the Jury by the court ; and 
ail written charges and Instructions shall be taken by the jury In their re- 
tirement, and returned with their verdict Into court, and shall remain on flle 
with papers of the case." 

The bill of exceptions does not show that the plaintifï in error re- 
quested the court to charge the jury in writing; but sets forth that the 
counsel for the plaintifï in error, just before the government rested its 
case, reqiiésted the, court "in charging the jury to cliarge the jury ac- 
cording to defendant's writte^î requests numbered 1 and 2." The pur- 
port of counsel's request and of his exception was therefore, not that 
the court should. charge in the form of a, written instruction, but that 
the substance ofthe written requests should be stated as the lâvy to the 
jury, without regard to any particular form. Argument of the ëâse 
was wîaived by defeadant, The court then chargedthe jury, oi^illy. 
After the judge had deljyere^ bJs charge, couijsel for, th^ défendant 
155^.-4 
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for the first tîrrie stated that hetook exceptions "to the oral instruc- 
tions given by'the court and the refusalof the court to charge Ûie 
jury in wrîtingi'/ But, as said, the only request made before argument 
to the court having been that the jury should be eharged "according to 
the defendant's written requests numbered 1 and 2," plaintiff cannôt 
now urge that his rights were prejudiced by the omission of the Court 
to deliver a written charge. Undeir no cirdumstances, however, could 
the plaintiff in error rhave been prejudiced by thfe failure of the court 

:to charge the jury in writing, inasrauch as his tw6 requests related eh- 
tirdy to the question of ;jurisdiction,whichhad been previously proper- 

<ly passed upon by the court in ôverruUng his 'demurrer and pleain 
abatément. 
Wë>fitid no error in the recordy 'àhd the judgment is affirmed. 
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DisôisDipBl'T HousE— Pbosecutjcon FQE .KeepinÔ— Pboof ov Chaeacteb ot 
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, Alfflbotigh; Alaska Pëa. Code, § 128, expressly makes cômUicn famé com- 
'cipèteniefidéiice' in support of an ihdletment foriteeping a bawdyhouse for 
.piîrpp$^ ^ prostitajtio»i such éyideuee al(HiBlS;not suffleient proof to war- 
rant a conviction, but there must be some évidence tliat. the house was In 
fact kept and used for such purposes. Such eVidence need npt, however, 
be direct, but may be- dreymstantlal. 
'tEd.Note.^For cases in poiil^ see Oeût. Wgj vol. 17, Disorderly House, 

s§2&-29.] : 

Ip Error 'to the District Court pf the, United States |pr the Second 
Division of the, District of Alaslca. . ... 

Thé plaintlffg lit error, Lloyd Botta And Jamfes Haugbey; wëre Indleted by 
the grand 'Jury of the District of Alaska' for the crime of keepinga bawdy- 
' house for purposes oi prostitution ttferein. The plalntiffs In error Interposed 
pleàs in abatément, alleglng facts iipon "Whlch the contention' was made that 
the hltinlcliiifer court In and for the city of Nome, Alaska, had exclusive jnris- 
dlctlott of the offense eharged in the Indietment, and that the District Court 
of thë'BistWct of Alaska, Second Division, had no jnrisdietion of said offense. 
Plalntiftà in error also flled demurrers to the Indictttrent, ralsing the same 
questions bîf jurisdiction; The court overruled the pleàs In abatément and the 
demurrers. Trial was had, and a verdict of guilty renderéd. The plaintifCs 
in error were sentenced to imprisonment for the period of one year. This 
wrlt of èrror ÎB prosecutéd to obtain a revIew .bf the proeeedfngs and ruiings 
of the lo'frer court, and to set asidé the judgment of conviction, and to hâve 
the Indigtment dismissed and a new trial ordered. . 

W. H. Bàrd, James W. Bell, CD. Murane/ Hobbes & Bell, and 
"James E. "Êtnion, for plaintiffs îri error. •'■ ' 

_ Henry M.- Hoyt, U. SV Atty. - 

' /Before blLBERT^t^'d RQS S, Circuit Judgès;',àhd HUNT, Dis- 

.-..trict Jvdge.;; .... ,,,,, ■■■. ' ^ ; :;,,;|' : 

HTJNT, District Judgé, after making the foregoîng statement of 
-the case; déîivered thé opiftioh of the court ' ;A 
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The same question of Jarisdiction îs presented by this wrît of error 
that has been dedded in the case oï Rosencranz v. United States, 155 
Fed. 38, and for tlie reasons announced in the opinion filed therein 
we affirm the action of the lower court overruling the pleas in abate- 
ment and the demurrers, artd pass to the considération of other points. 

The record shows that the prosecution was conducted upon the 
theory that if the government proved that the réputation of the house 
situated upon the lot described in the indictment was that ît was a 
bawdyhouse, and that if défendants as owners knew of such réputa- 
tion, and with such knowledge received rentals from the occupant, 
they themselves became keepers of a bawdyhouse for purposes of 
prostitution, and were h'able to punishment as such keepers. Upon 
this theory the court instructed the jury : 

"That lu ail prosecutions for the offense of keeping a bavrdyhouse, common 
famé or réputation is compétent évidence in support of the Indictment as to 
the character of the house. Therefore, if the house has the réputation of beingr 
a bawdyhouse or house of ill famé, beyond a reasonable doubt, that is sufH- 
clent to support a flnding that It Is such, if there Is no évidence offered to the 
contrary," 

The court, refused to give in substance, or at ail, an instruction re- 
qupsited; by défendant that — 

"under the statute common famé Is made compétent évidence of the character 
of the.bousq in question, but; réputation or famé alone is n0t;suffieient évidence 
to virarrant a conviction for keeping a bawdy house ; there must be some other 
évidence showing that the house is actually used as a bawdyhouse for pur- 
poses of prostitution." 

The question for décision, therefore, is whether évidence of the 
gênerai réputation of a house is sufficient proof of its being bawdy 
and used for prostitution, or whether besides the "ill réputé of the 
house, some other évidence is neçessary in order to justify the in- 
ference that it is bawdy. It is laid down that under the common law, 
evideiic;e-of the gênerai réputation of the house would be inadmissible 
upon the issue of whether the house is a bawdy one. 14 Cyc. 503; 
State V. Plant, 32 Atl. 237, 67 Vt. 454, 48 Am. St. Rep. 831. But by 
statute, section 128, Alaska Code, "common famé" is expressly made 
compétent évidence in support of an indictment such as we find in 
the présent case. So that there is no room for contention that such 
évidence was inadmissible altogether, the point being, was it alone 
sufficient proof to sustain a conclusion that the house was in fact a 
bawdy one for purposes of prostitution? We must answer the ques- 
tion iti the négative. 

Undoubtedly there are some cases which hold that, where the évi- 
dence shows that a house is by gênerai repute a bawdyhouse, the jury 
may fînd from such évidence alone that as a fact it is a bawdyhouse 
and uséd for immoral purposes. But where the offense charged is 
keeping a house of ill famé for purposes of prostitution, we believe 
there should be some évidence of the purpose or use for which the 
house was kept, besides that of common famé. If réputation alone 
is enough, then one may be tried and convicted of keeping a house 
commonly said to be a bawdyhouse for purposes of prostitution re- 
gardless of the question whether or not the house involved in the in- 
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quiiry'îs ISi faqt Jiawdy and used for such immoral piirposes. ; On pf în- 
ciple sueh a rule would be dangerous, and we must décline to approve 
it. There should be some additional évidence of the immtiral pûrposes 
for whjph the^hpuse is kept ; and, while it may not seem always easy 
to obtain testimony of such purposes, as a practical affairit ought not 
to be difficultj - provided the réputation is based upon facts. :The very 
same çircumstances that hâve given a place its ill réputé would ordi- 
narily be ample additional évidence of the uses made of the house and 
the purposes for which it is kept. If men are seen going at unusual 
hours into a house where only women live; if obscène language and 
profanity are heard in the house ; if drinking and boisterous conduct 
occur thereîn; if viromen clad ift an unseemly way are about the prem- 
ises ; and if the women who live in the house are themselves reputed 
to be prpstitutes — thèse are ail çircumstances which, when considered 
with the gênerai réputation of the place, justify the: conclusion that 
such a house is kept for purposes of prostitution. Drake v. State, 17 
N. W, 117, 14 Neb. 535; State v. Steen, 101 N. W. 96, 1S5 lowa, 307; 
State V. Hendricks, 15 Mont. 194, 39 Pac. 93, 48 Am. St. Rep. 666; 
State V. Boardman, 64 Me. 533 ; Toney v. State, 60 Ala. 97 ; 14 Cyc. 
510; Oreenleaf on Evidence, § 186. Thèse views dispose of the case, 
and necessarily lead to a reversai because of substantial erfor in the 
charge of the court. 
The judgment is reversed, and the cause remanded foi' â riew trial. 
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iClrcult Court of Appeals, Ninth Circuit May 27, 1907.) 

No. 1,405. 

DisoBDEELT House— Peosectition foe Keepinq — Pboof ôf ' Chabaoteb of 
House. 

■Although Alaska Peu. Code, § 128, expressly ma^és cômmon famé com- 
pétent évidence in support of an indletment for Ueeplng a bawdyhouse for 
purposes of prostitution, such évidence alone is not sufficient proof to war- 
rant a ieonviction, but there must be some évidence that the house was In 
tact kept and used for such purposes. 

[Bd;. Note.*— For cases in point, see Cent Dig. vol. 17, Disorderly House, 
§|2fr^29.] 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

Plaintiff in error, défendant below, was tried and convieted under an In- 
dictment charging him with keeping and setting up a bawdyhouse for purposes 
of prostitution within the limits of the town of Nome, Alaska, the indletment 
being framed Under section 127, tit. 1, of theAct of Congress, approved March 
3, 1899, 30 Stat. 1272, which provides that if any person shall keep or set up 
a house of ill famé, brothel, or bawdyhouse for the purpose of prostitution, 
fornication, or lewdmess, such person upon conviction thereof shall be punlshed 
by Imprisonment in the county Jail not less than three months nor more than 
one year, or by fine not less than $100 nor ipore than $500. Défendant sued 
out a writ of error, and has asslgned errors based upon rullngs of the lower 
court and the Instructions giyen to the jury. 
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Jas. W. Bell, C. D. Morane, Hobbes & Bell, A. H. Elliot, W. H. 
Bard, and James' E:^ Fenton, for plaintiff in error. 

Henry M. Hoyt, U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge. 

HUNT, District Judge, after making the foregoing statement of the 
case, delivered the opinion of the court. 

Plaintiff in error first présents the same question of jurisdiction that 
-we hâve considered and decided in the case of Rosencranz v. United 
States, 155 Fed. 38; Hornstein v. United States, 155 Fed. 48, and 
Botts V. United States, 155 Fed. 50. Upon the authority of those 
décisions we hold that the District Court for the District of Alaska 
had jurisdiction of the case, and that it properly overruled the plea 
and demurrer. 

In this case, as in that of Botts and Haughey v. United States 
(just decided by this court) 155 Fed. 50, error is assigned upon 
the charge of the court that, "in ail prosecutions for the offense of 
keeping a bawdyhouse, common famé or réputation is compétent évi- 
dence in support of the indictment as to the character of the house. 
Therefore, if the house has the réputation of being a bawdyhouse or 
house of ill famé beyond a reasonable doubt, that is sufficient to support 
a finding that it was such, and if there is no évidence offered to the 
contrary. * * *" This was an errpneous statement of the law, as 
we hâve shown «i the case of United States v. Botts and Haughey, 
supra, in that it atithorized a conclusion upon one of the essential 
éléments of the charge against the défendant upon a quantum of proof 
less than the lâw demands. It is not possible to regard the error as 
cured or without préjudice. The jury were not only direçted that they 
could predicate a finding upon the measure of proof prescribed by the 
instruction, but the évidence in the record shows that proof of the 
réputation ialone of the house alleged to hâve been kept by défendant 
was relied upon as sufficient, and that no évidence of use or purpose 
other than réputation was considered necessary. 

Moreover, the plaintiff in error requested a charge that réputation or 
famé, while compétent, was by itself "not sufficient évidence to warrant 
a conviction for keeping a bawdyhouse ; there must be somc other évi- 
dence showing that the house is actually used as a bawdyhouse" ; but 
the court, consistent with its rulings throughout the trial, refused so 
to charge. Inasmuch as our opinion in United States v. Botts and 
Haughey, supra, covers the, point under considération, we.do not deem 
it necessary to repeat the views we there laid down. We advise that 
upon a new trial the court reform its définition of a reasonable doubt 
so as to avoid the double définition which was given substantially in 
language which was criticised by this court in Owen v. United States, 
130 Fed. 279, 64 C. C. A. 525. 

iThe judgment is reversed, and the cause remanded for a new trial. 
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NEW AMSTBEDAM OASDALTT CO. T. SHIELDS. 
(Circuit Court of Appeals, Slxth Circuit June 15, 1907.) 
"'"'^ ' ■ 'No:'I^58. 

1. Insubance— Action on Accident Policy— Questions fob Jdet. 

The question whether appendicltls, whlch caused tlie death of an In- 
sured, was caused by an accident or was the resuit of a diseased condi- 
tion existing prior to the accident, heid properly sùbmltted to tlie Jury, 
' where tlie testimony of physlcians testif ying as experts waë conflicting. 

[M. Kote. — ^For cases lu point, see Cent. Dig. vol. 28, Insurance, § 1745.1 

2. S^iB— Accident Insurance— Cause 6r Death. 

In an action to recover for tlie death of an insuréd ; npon an accident 
policy whichprovided that "los§,'of-life by accident as usi^d in thls policy 
shall be deemed to mean, ^ath, from bodily injuries /,* * • which 
Independently of ail other causes are elïected solely atta èxclusîveiy by 
external and accidentai means and which shall resuit in the death of 
the àssurëd," it was shown that the Insured while riding in a buggy was 
. thrbwn. against the dashboard, • striklng r his abdomen; that the same 
nlght fae complalned ôlC pains, and,;flvçdays later was operated on for ap- 
pendlcitis, and;a week after the .accident died from septic peritonitis \vhich 
résulte^ from appendicitîé. " Ten Of twelve years before he had twicé 
hkd appfendieltlé; but apparéntly 'fëcovered. Held, that the jury were 
propéFly instrtlctkl that if thé inSBred had fully recovered from the for- 
mer attaeks, so that thé diseasp nO; longer existed In his body, and there 
VPas only a susceptibllity to it If ft .proper exciting cause should arise, and 
thé f ail against the dashboard was stich cause, the çàse would be one for 

'' rècôy'^ry Uider the policy; but'ïHat If the disease still actually eilsted, 
and WaS llable to be and was in tact rendered aotite; ând virulent by the 

: Injurysùstàined, his death ïf 8:8 thp-.joilnt result; -ftC: the injury and the 
l^tf^t disease, aud there cou^d he.ino.rec'overy. 

[Ed.. Note. — For cases In point sée Cent. Dig. vol, 28,iijsurance, §§ 1186, 

:' Açcideilt Insurance. RIsks and cause of loss,'Bee'n6te'to National Ace; 
; S6fc.'v.^I)blph, 38 C. G. A. 3.] - 'i ■>■ " : ' 

3. SaME-^AÏ-I-OWANCE o'p"ATTOKNET''fe. 1?^S-^TENNEâsi:i5 STATUl'i. •• ' , ' 

The allowance <Jr $1,000 attôrttéjf'Sifèe to the plaintifC in ma- action to 
recover on an accident policyfor,|5,D0O held within thés disf^etionof the 
jury under Tenn. St 1901, c, 141,(p„ 2^8, which autho:t;izes siich an allow- 
ancç, not exçeeding 25 per cent, of thé liability on thé poUcy,*on a flnding 
that the refusai to i)ay the loss wa^-nrit'ih good failh. - ' ' 

In Error to the Circuit 03urt of flie Uiiited States for the Middle 
District of Tennessee. -• ■ i : ; i : ' 

Clarence T. Bdyçî, for plaîritii? in'erVor. 
Walter'Stôkes, for défendant ifl'él'ror. î. 

Before t^bfiT0N;SEVERENS;an4RipHAtt:iS, Circuit Judges. 

; RICHARDS, Circuit Judge. Tihis we^s a suit,|ipon a policy of. ac- 
cident insuraTjce.issuedby the Newi .Ajnsterdam Casualty Company to 
Oliver H. Shields for the sum of $5;obÔ, his wife, JuUa, M. Shiélds^ 
being thÇ; IjençjSciary. The.poliçy.,prQvided that îp case of loss of Jife 
by accident' thé company would'pay julîa'M. Shîelds $5,000, àndâîso 
for any surgical opération for appendicitis $100. While the policy 
was in force, on Thursday, September 7, 1905, Mr. Shields was driv- 
ing in a buggy, when a front wheel ran ofï and he was thrown against 
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the dashboard, strikiiig his abdomen. That night he complained to 
his wife of pain in his bowels, çapecially on the right side. The next 
day, Friday, he was at his office, and that afternoon spoke to his family 
physician, Dr. Wood, pf the accident and of the soreness in his bowels. 
That night he was suddenly seized with severe cramping pains in the ab- 
domen, nausea, vomiting, high fever, and rapid puise. Dr. Wood could 
not be: reached, so Dr. Éwing was callçd over the téléphone and pre- 
scribed castor oil and morphia. On Saturday his condition was worse. 
Dr. Wood was sent for, and upon his arrivai found the patient sufEering 
severely f rom pains in the abdomen ; had been vomiting, température 
high, puise rapid and irritable, abdomen distended, and his right side 
very tender and rigid. On Sunday moming, Dr. Douglas, a surgeon 
of high réputation, was called in consultation by Dr. Wood. They 
diagnosed liie case as acute appendiçitis, and that afternoon removed 
the patient to Dr. ï),6fx^hs'.i^firmiiry.;: The following Tuesday, Sep- 
tember 12th, Dr. ÏDouglàs, with the assistance of Drs. Wood and 
Tigért, performed an opération. This' disclosed that the trouble Hvas 
acute appendiçitis, septic peritonitii, and lockëd bowel. Mr. Shields 
died on Thursday, Septeniber 14th. "■ 

Obviôtisly, the question of fact în the case Was whether the fall 
àgainst the dashboard of the buggy caused the attaèk bf appendiçitis 
which brought about the death of the insured. It appears that^Mr. 
Shields had had two attacks of appendiçitis 10 or 12 years before his 
final onéi The physiciàns and surgeons who kttended him durirtg his 
last illriess àll testified that he died f rom âtute appendiçitis, complicatéd 
with septic peritonitife ârid locked bowel, and thèse diseases were tHe 
direct ^results 6f the irijnries he received when hé fell or was thrown 
againsi the dashboard of his buggy. On the other hand, three physi- 
ciàns and '^iirgèorts of prominence, living in Nashville,' testified las 
experts that the fall of Mr. Shields could not havfe caused the thii?d 
attâck of appendiçitis which resulted in his death; but that the immé- 
diate cause of his death was septic peritonitis as th^ resuit of chronic 
récurrent appendiçitis. Dûfing thé triai, the plaintifp below amended 
her déclaration so as to claim the statutory attorney fee of not excèed- 
ing 25 per cent, of the liability on the policy. The jury rendered a 
verdict for $6,286.86, bei'ng the face of the policy, $5,000, and the in- 
terest thereon, $186,$'6, a surgical bill of $100, and the attorney fee 
$1,000. Two questions are raised, or sought to be raised, respectihg 
the recovery of the face of the policy. It is insisted, in the fîrst place, 
that the court should hâve directed a verdict for the défendant on the 
ground that the évidence did not justify the jury ïh fînding that 'the 
attack of apendicitisi which brpught about the peritonitis and locked 
bowel, which ended in his death, was caused solely by his fall against 
the dashboard of the buggy; and, in the next place; that, even if the 
xaçje was properly submittedto the jury, the instructions of the court 
wéfe erroiieous. 

We are not disposed to-go into a discussion of the évidence in the 
case. The surgeous were naturally divided in their views. Those 
who atténded Mr. Shields were clear in the opinion that the attack 
pî appénâiàtîs which terniin^ited fatally was caused by his fâll against 
the Dashboard of the buggy»' apd; those who ; were çalled as ; experts 
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only, and gave theîr opinion upon' a hypothetical casé, were equally 
çlear in the vîew that the attack of lappendicitis was not caused by the 
fall, but' that thé septic peritonitis and locked bowel, which brought 
about his death, Was occasioned by a crippled or diseased appendix, 
as the resuit of chrônic tecurrent appendicitis. Under the circum- 
Stances, in the conflict of testimony upon a vital point, the court sub- 
niitted the matter to the jury, giving full instructions upon the làw o£ 
thé (iasè. Thèse instructions we shall now consider. 

Iri them, thé court, àf ter directing attention to the pertinent provi- 
sion of thé policy, drew the distinction between a disease and a mère 
sùsceptibility to disease. The policy provides : 

■'"Ldss of life by accident as used in thls iwlicy shnll bë dèemed to mean 
;deaith ffom bbdily injiiries not - intentianally inflicted by yie assuréd, whlch 

^^iridepenjdently of ail other causes aeç; effected solely and exçlusively by exter- 
ne}; vTolçnt .and accidentai me^ns'ïjiîijwhlp^ shall, resnlt in tbe death of the 

^assûçfed Within nlnety days Or the èVént. catteing the'iijjury^^^ . 

, .Jn,:itfeis case itjs copceded that|the idisease of app«ndicitis, with its 

-CPîJ^quçnces and complications, gaïused the death of the insured,, but 
the real question of fact lies farther back, and- is, whethçr the fall 
agaijijst -the dashboard, acting indejpfndently of ai^y other cause, pro- 

.dtiéedjthis disease. If the insured recovered from his former attacks 
oftljj^t^iséase, soithat it no longer existed in his bp4y, and there was 

: Oiily là Sùsceptibility ta hâve it in case a proper exoiting cause should 
arise,_ and in this case 'the fall against the dashboard proved to be such 

.ejSiciting cause, the case would be one for reçovery under the policy; 

%but if beçause of .the former attadcs there v/a^ nqt merely a sùscepti- 
bility to a.further attack, but the actual disease itself .existed, liable to 
be.fenderéd active and virulent by an injury such as,;that suflfered by 
thé insured, in that event the active disease which resujLted in death 

. would not be regarded as the resuit of the fall alone, but as the joint 
resuit of the fall and the latent disease, and hence there could be no 
reqovery under the policy. 

The portion of the charge to which exception is especially taken is 
the following: 

"NoVs there Is another, îhase of it: Now, if thls man had an actually 
diseased ,appendix, if it was not merely a liability or prédisposition on ac- 
count,,of previous attaclis, but an actual state of disease, then existing at 
the, tline, aQd this accident siinply aggravated or hastened that disease or 
■ pro'eess, why then the défendant would not be liable under the authorities 
and under the interprétation of this poUoy. Ànd if the death reaulted in that 
■way.and froni that causé, as the efficient thing, your verdict should be for 
the 4efendant. You wapt to distinguish, now, between a diseased state and 
;à inete suscéptibiltty. , 

"If 'the man previonBly, at any time In the last 10 or 12 years, had àp|- 
pendlçitîs, It is In accordance with the Trelght of the médical testimony be- 
•îore you; that a man that has suffere<î, .Jn that way is more susceptible to 
.apother attack than a man that has néyer.had an attack. Of course, ,it is 
'présûmably true, ànd Is'so, accordihg td thi^ nledlcâl testirnony, that ail of 
up carry wltb us somg liability to an attack, owing to the fâct that we' éarry 
thls ^germ calléd ttiè 'colon bacillns,' which il?; enough, «o far as its name is 
coneerned; but that la mt a sùsceptibility, th^t Ig an ordinary condition. , But 
If. a man bas had,ap^ttack or two It may. makçr him more susceptible, than 
a person who has nevèt hàd ah attack, ju^t as a'naan who has had the.in- 
fluenza or the griji and has already got'it 'Iri his'throat, the resilit of 'that, 
althOùgh'It tnay be' Cuired' for practibal iparposès, he may take another caSe 
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more easily than a man who bas never had It. And other conditions are 
called 'susceptible conditions.' Kow, tliat wouid not be a dlsease, provided 
the previous attaclvs had passed away and the man had become weli, al- 
ttiougli he miglit, in conséquence o£ ttiat and o£ tlie condition of tiis System, 
hâve been more liable to hâve an attacls provolîed than a man who had never 
been in that condition. ïbat would be a greater liability or a greater 
susceptibility." 

In this charge the court seeks to draw the distinction between a 
disease which is caused by the accident and one which is not caused 
by the accident, but exists in the insured and co-operates with the 
accident to produce the tiltimate injury. This case is not covered by 
such an accident policy. 1 Cyc. p. 262. To corne within îts terms, if 
a disease plays a part, it must be in conséquence of the accident. In 
Mutual Accident Assn. v. Barry,131 U. S. 100, 9 Sup. Ct. 755, 33 
L. Ed.' 60, the insured, by jumping from, a platfôrm to the ground, 
produced a stricture of the duodénum, which resulted in inflammation 
of that organ, from which he shortly died. The death was held to be 
the resuit of an accident and within the terms of the policy. In the 
case of Manufacturers' Accident Indem. Co. v. Dorgan, 7 C. G. A. 
586, 68 Fed. 945, 22 L. R. A. 620, decided by this court, the insured, 
who was fishing by à stream, fell into the water during a temporary 
indisposition and was drowned. It was held that death was accidentai, 
and a recovery under the policy was sustained. Similar are the cases 
of Winspear v. Insurance Co., 6 Q. B. Dlv.,42, and Lawrence v. Ac- 
cidentai Ins. Co., 7 Q. B. D. 216. In thé first, the insured, while ford- 
ing a stream, was seized with an epileptic fit, fell into the stream and 
was drowned; and in the second, the insured, while standing on k 
railway platfôrm, was seized with a fit, fell- from the platfôrm acrossi 
the track, and was run over and killed by a passing train. 

If, however, instead of placing the insured in a position where he 
sufïers from another accident, as in the cases we hâve described, the 
first accident brings about a disease, the Company is fable for death 
caused by such disease. Thus, in the case bf' Delanev v. Modem Acci- 
dent Club, 121 lowa, 528, 97 N. W. 91, 63 L. R. A. §Q3> the insured, in 
friendly scuffie, had his finger eut by a steel eraser. Erysipelas and 
blood poisoning followed, with death. The court held Ihat the disease 
was not concurrent with the injury, but was a natural resuit of it, and 
that' the. Tesulting death was solely due to the injury and not to any in- 
dependent cause. InMcCarthy v. Travelers' Ins. Co., 8 Bissell, 363, 
the insured, while exercising with Indian cl|ibs, ruptured a blood vessel 
in his lungs, so that inflammation set in and death ensued. Tfae jury, 
under instr;Victions, found that the injury to the lungs produced a dis- 
ease. which resulted in 'death. In the case of Freeman v. Mercantile 
Accident Ass'n, 156 Mass. 351, 30 N. E. 1013, 17 L. R. A, 735, the 
insured died of peritonitis localized in the région of the liver and in- 
duced by a fall. He had previously had peritonitis in the.game part, 
and the disease had produced efifects which rendered him liable to its 
recufrence. The presiding justice said to the jury: 

"The question as to whethev peritonitis, if that caused his death, is to be 
deemed, a disease within tbe meaning of this policy, and the proximate cause 
of death witltin the meaning of tlîis poUéy, so as to prevent a recovery, 
dépends upon the question whether or not before the time of the fall, and at 
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thé tliue of the fall, he had then the dlsease— was then sufferJng wlth the 
diise&se. If he was, then In the sensé of the policy, although aggravated 
aUd made fatal by the fall, he cannot recover. But If, owlng to exlsting 
lésions causeâ by that dlsease, but not having the dlsease at the tlme, the 
same klnd of malady — that Is, peritonltis — was started up, the company are 
to be answerable, although, If there had been a normal state of things the fall 
would not hâve occasioned such a resuit" 156 Mass. 354, 30 N. E. 1013, 17 
L. R. A. 735, citlng cases. 

Many other cases might be cîted. The conclusion we reach îs that 
the court below properly submitted to the jury the question whether 
the disease of appendicitis, which brought about the death of the in- 
sured, was itself caused solely by the fall against the dashboard. 

Since we hâve already held thatithe jury acted within its province 
in finding that the death was accidentai, within the meaning of the 
policy, we necessarily sustain the court below in directing a verdict for 
the surgical fee of $100 provided in the policy for the opération for 
appendicitis. And we do not feel disposed to disturb the verdict for 
$1,000 attorney fées. The statute of Tennessee of 1901, c. 141, p. 
348, gives the court power to impose as a penalty a sum not exceeding 
25 per cent ôf the liability on an Insurance loss, where it is satisfied 
that the refusai to pay the loss was not in good faith, and that ad- 
ditionàl expansé upon the policy holder has been inflicted as a resuit. 
The constitutionality of this act has been sustained by the highest court 
of Tennessee, upon the authority of numerous décisions of the Su- 
prême Court of the United States. Insurance Co. v. Whittaker, 112 
Tenn. 151, 171, 79 S. W. 119, 64 L. R. A. 451, 105 Am. St. Rep. 916. 
We are not disposed to quarrel with the action of the court and jury 
in the exercise of the discrétion iiJiposed by this statute. 

Judgment affirmed. 



WAITB T. PRESS PUB. ASS'N. 

(Circuit Court of Appeals, Slxth Circuit June 26, 1907.) 

No. 1,639. 

LOTTEEIES— GUESSING CONTEST— VATIDITr. 

A guessing eontest prlor to the presldentlal élection of November, 19W, 
by which défendant agreed to give $10,000 to the person who would make 
the nearest correct estimate of the total popular vote to be cast for the 
office of Président of the United States, on November 8, 1904, and $5,000 
for the second nearest correct estimate, persons flllng guesses being re- 
qulred to pay small sums as a subscrlptlon to a perlodlcal named In the 
advertisement, constituted a lottery in violation of the fédéral laws and 
also of Comp. Laws Mich. § 11,344, providlng that every person who shall 
set up or promote within tbe state any lottery or glft enterprise for mon- 
ey, or shall dispose of any property, real or personal, goods, chattels, or 
merchandlse, or any valuable thing, by way of lottery or gift enterprise, 
shall be i>Unlshed, etc. 

[Ed. Note. — What eonstitutes lottery, see note to MacDonaid v. United 
States, 12 O, a A. 346.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 
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Bernard B. Sellîng, îor plàintiff in èrror. ' 

George B. Perry, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This case involves the validity of what 
îs popularly known as a "guessing contëst." It was inaugurated by 
the publication, prior to the élection to be held on November 8, 1904, 
for Président of the United States, of certain advertisements by the 
Press Publishing Association, the défendant below, in which certain 
rewards or prizes were ofïered to those persons who, pricjir to such élec- 
tion, should submit to the Press Publishing Association the nearest 
correct estimâtes of the total popular vote to be caSt for the office of 
Président of the United States, on the day of the élection, and at the 
same time should pay a certain sum as the subscription to the periodical 
named in the advertisement. The suit was brought to recover the sum 
of $10,000 ofïered for the nearest correct estimate, and the sum of $5,- 
000 ofïered for the second nearest correct estimate of such vote, the 
two persons who, under the terms of the advertisements, submitted 
thèse estimâtes, having assigned their rights to the plàintiff. The cor- 
rect total popular vote cast for the office of Président of the United 
States on thè 8th day of November, 1904, was 13,525,595. On or abolit 
November 1, 1904, one John Ruf, Jr., a citizen of the state of Illinois, 
submitted to the Press Publishing Association, as his estimate, 13,- 
525,606, and along with it paid the sum of $5, being his subscription 
to a periodical mentioned in the advertisement. On or about June 6, 
1904, oné E. T. Battrick, a citizen of the state of Ohio, submitted to 
the Press Publishing Association, as her estimate, 13,535,608, and along 
with it paid the sum of $3 as her subscription to a periodical mentioned 
in the advertisement. The estimate submitted by John Ruf, Jr., proved 
to be the nearest correct estimate of such total popular vote, and that 
submitted by E. T. Battrick the second nearest correct estimate, and, 
according to the terms of the advertisements, the first was entitled to 
the reward of $10,000, and the second to the reward of $5,000. Suit 
was brought by the plaintifï as assignée of the successful estimators, 
and was decided by the couit below upon the statement of counsel for 
the plàintiff in which were embodied the foregoing facts. The court 
held that the scheme outlined, which provided for the distribution of 
large sums of money dépendent upon the nearest correct estimâtes 
of the total popular vote for Président, was in the nature of a lottery, 
or gift enterprise against the policy of the laws of the United States, 
and in violation of the laws of Michigan. 

Several years ago it was a doubtful question whether a so-called 
guessing contest was valid or not. Three Attorneys General of the 
United States (Miller, Griggs, and Knox), had, in formai opinions, sus- 
tained the validity of similar contests, and, following them, Judge 
Thomas, in the case of United States v. Rosenblum (C. C.) 131 Fed. 
180, had refused to hold such a contest illégal, and had sustained a 
demurrer to an information against the président of a corporation then 
engaged in carrying on one. Thèse rulings were in accordance with 
the trend of authorities in thîs country and England, the cases being 
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cited în the opinion of Judge Thomas (C. C.) 121 Fed. 183. The ex- 
ception to be noted was the case of Hudelson v. State, 94 Ind. 426, 
48 Am. Rep. 171, in which the Suprême Court of Indiana held that a 
contest dépendent upon the guessîng of the nearest to the number of 
beans içontained in a glass globe was a lottery or gift enterprise. The 
cases which sustained the validity of the varions guessing contests ail 
held, that, since the correct nurtibér éither did or wonld exist, more or 
less skill.and judgment could be éxêrcised in guessing it, and there- 
fore. the,estimate 6Î the nearest number to the correct one could not 
prppei;ly,be considered a matter of mère chance. On the other hand, in 
the' Hudelson Case, the court, for the first time, dréw attention to the 
fact that, while the number pf beans in the glass globe would be fixed 
and .definiie» the ascertaipment bf that number. could be nothing other 
thân a meré matter of guessing,' for it was impossible under the Cîr- 
çumstahces tp' ascertain the inforrriâtion upon which à correct esti- 
màte could aione be màdé. Subséquent to the décision in'thè Hudel- 
sofl Casé camé that of the Suprême Court of the United States in Clear- 
ing Hbiisé V, Coyne, 1^4 U. S. 497, 24 Sup. Ct. 789, 48 L. Ed. 1092, 
and Pebple v. Lavin, 179 N. Y, 164, 71 N. E. 753,;66 L. R. A. 601. 
In^lhci Çoyne Case, the Court sustained a fraud ordèr issued by the 
Pbst-Offic,e ÏJepàrtment, dîrecting the rejection of the mail ôf,"The 
public Clearinig House"'.on the ground that it was a fraùdulent scheme 
àrid cohstituted a Ibtèèry. It is tinnecessary to dëscribe the détails of 
the scheme; the îaçts will be found in the opinion. The court, speak- 
irig by Mr. Justice Bro^h, disposes of the matter by saying: 

"Tbe schepae lacks the éléments pf a legitimate business enterprise, and we 
thlnl£ tbere was no errpr Iil hbidirig It to he a lottery within the meànlng'bf 
the statute.'.' 

This case was followed by Pref. Mercantile Co. v. Hibbard (C. C.) 
142 Féd. 877', decided by Judge Lowell. 

In the Layin Case, 179 N. Y. 164, 71 N. ,E. 753, 66,L. R. A. 601, 
the scheme provided for the distribution of monéy ampng those pur- 
chasers of certain brandsof cigars who shpuld estimate most closely 
the number ;oi' cigars of air brands upon wHich the government, would 
coUect taxes during the .month named., ,Piscussing what constitutes 
cha;ice, Judge CuUen, speaking'for the court, says (page 168 of 164 
N. Y., pagç 754 of 71 N. E. [66 h. R- A. 601]): 

"'It is strietly and philosophically true in nature and reason that there 
is no such tliihg as chance or accident; it being évident that thèse words do 
not signify anythlng really existing, anything that is truly an agent Or 
cause of any eyetit; but théy sJgnify merely mën's ignorance of thé real and 
immédiate cause. But though nothing occurs in the world as a resuit of chance, 
the occurrence. mayibe a matter of chance to the observer from his ignorance 
of antécédent causes or of the laws 6f their opération.' " 

The court refers at some length to the Coyne Case, 194 U. S. 497, 
24 Sup. Gti 789,T'48 L. Edt 10,93, and reaches the conclusion that the 
scheme befofe. it falls far within the requisitesof a lottery as defined in 
that case, under a statute vèry similar to the New York one. The two 
cases referred to, the Coyne Case and the Lavin, iCase, are cited by At- 
torney General Moody in his opinion of November 28,'1904 (25 Opin« 
ions of Attorneys General, 286), as authority for thé reversai of the 
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opinions of Iiîs predecessors holding tliat "guessing contests" were net 
within the prohibition of the fédéral statutes. The schemes presented 
to Attomey General Moody for his décision were dépendent, the one 
upon estimâtes of the total number of paid admissions to the World's 
Fair at St. Louis, and the other upon estimâtes of the total vote cast 
for Président in 1904. The conclusions he reached were as foUows: 

"Coilceding that the estimâtes In such a contest (the World's Fair eontest) 
will be to some extent affected by intelligent calculation, the conclusion is, 
nevertheless, irrésistible that it is largely a.matter of chance which com- 
pétitor will suhmit the nearest correct estimate. The estimâtes cannot be 
predieated upon natural and fixed laws, since the total number of admis- 
sions may be affected liy many conditions over which thC participants In this 
Bcheme hâve ao Control and cannot possibly fbresee." Page 290. 

And, again : 

"Neither of thèse contests is a 'legitlmate business enterprise.' In each 
tho'usands Invest small sums in the hope and expectation that lucli will en- 
able them to win large retums. A comparatively small percentage of the 
participants wlH realize their éxpeetations, and thousands will get nothing. 
They are, In effect, lotteries, ujider the guise of 'guessing contests.' " Page 

291. .. ■ ; ;; 

The last case to which we care to call attention upon the gênerai 
question is that of Stevens v. Times Star, 73 Ohio St. 112, 73 N. E. 
1058, 106 Am. St. Rep. 586. In this case, the Suprême Court of Ohio 
passed upon a number ôf guessing contests carried on by newspapers 
in Ohio. They involved the total vote for a state officer at a coming 
State élection. Respecting the nature of thèse contests, the court said 
(page 150 of 72 Ohio St., page 1061 of 73 N. E. [106 Am. St. Rep. 
586]): 

"It is true that one acqUainted with the results of the élections of the state 
ta previous years and edUcated in politics would bave some advantages over 
one ignorant in those respects,- yet it must be apparent even to a casual 
observer that the resuit would dépend upon so many uncertain and unascer- 
talnable causes that the estimate of the' most learned would be after ail 
fiothing more than a random and undecidive judgment.' In the sensé above 
indicated there is an élément of sljill, possibly certatnty, involved, but it Is 
clear that the controlling predominatlng élément is mère chance. It was a 
chance as to what the total vote would be; it was equally a chance as to what 
the guesses of the other guessers would be." 

It only remains to consider whether this contest which clearly violated 
the fédéral laws and those of the states that we hâve mentioned also 
violated the laws of Michigan. The court below held it did. The 
Michigan statute (section 11,344, Comp. Laws 1897) provides that: 

"Every person who shall set up or promote, within this state, any lottery or 
gift enterprise for money,"or shall dispose of any property, real or personal, 
gdods, ctiattels or merchandise, or valuable thing, by lie way of lottery 
or gif t enterprise, etc., shall be punished," etc. 

In thé Case of People y. Elliott, 74 Mich. 264, 267, 41 N. W. 916, 3 
L. R. A. 403, 16 Am. St. Rep. 640, a lottery was defined as "a scheme 
by which a resuit is reached by some action or means taken, and in 
which resuit man's choice or will has no part, nor can human reason, 
foresight, sagacity, or design aiable himto know or détermine such re- 
suit until the same has been accomplîshed." The scheme used in this 
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case was what is called "policy." Thè court held it wàs "the obtain- 
ing of money or property by such means that our statute was intendel 
to prêvçnt and punish," and cohstituted a lottery. 

Ifilhe case of People v. McPhee, 139. Mich. 687, 103 N. W. 174, 
69 L. R. A. 505, it was held that a so-called "Tailor Suit Club," the 
members of which cojitributed $1 each per week and hàd weekly draw- 
ings, through which a member might hâve received a suit of clothes 
costing about $30 for $1, was a. lottery under the Michigan law; Re- 
specting this schemè, the court said (page 693 of 139 Mich., page 176 
of 103 N. W. [69 Iv. R. A. 505]) : 

"It was calculated to, and did, appeal to the gambllng propenslty of men, 
■was wlthln the mlschlef at which the législation Is aimed, was wlthin the 
terms of the statute, and. In our opinion, a disposition of property by way 
of lottery." 

We think, for the reasons given by the courts in the cases f rom which 
we hâve already quoted, the guessing contest before us came within 
the terms of the Michigan law and the mischief at which it was aimed. 
At the time the estimâtes on which this suit is based were submitted, 
the vote was yet to be cast ; indeed, on June 6, 1904, when the Battrick 
estimate was sent in one of the leading candidates forpresident had not 
yet been nominated. The number oÎE persons who would be qualified 
to vote at the élection, and the number who would cast votes which 
would be counted, were not only undetermined but impossible of ascer- 
tainment at the time the estimâtes were submitted. A thousand causes 
mightj in one way or another, intervene to affect the total vote cast, 
so that at the best ah estimate, if at ail near the total vote cast, would 
be but a lucky guess. In so greàt a vote the necessary margin of chance 
would be SQ large that no élément of skill or expérience could operate to 
predict the resuit. While one skilled in national politics and conversant 
with existing conditions might make a doser estimate than one wholly 
ignorant, yet, after ail, the successful persons in such a contest would 
be but makers of lucky guesses in which skill and judgment could play 
oo effective part. 

The judgment of the lower court is afBrmèd. 



NATIONAL STEEL CO, v. HORE 

(Circuit Cîourt of Appeals, Slxth Cilrcult June 16, 1907.) 

No. 1,632. 

Mastxb and Sebvant-'Injukt of Seevant— Assumption of RisK. 

To defeat recovery for an Injury to a servant by the défense of assump- 
tlon of rlsk, the nlaster must show not only that thé servant knew of the 
n^ligence of which he complains, but that be knew and understood, or 
ougbt to hâve known and appreclated, the Increased danger to which h» 
voiuntarlly exposed hlmself by reàson of such négligence. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 34, kaster and Serv- 
ant, ( 575.] 
Samb. 

A copper water block In the walI of a blast fumace belng operatea t7 
défendant blew out, and {ilàintiff, who was a plumber's helper lu défend- 
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ant's employ, was; Injured by the molten métal wblch MCâped» Thé block, 
which was embedded in the wall, had become leaky, and préparations 
had been made to remove it, which could only be dpne when the blast 
was off. After mueh of the cernent pacliing which hel'd it in the wall had 
been removed, it was decided to allow it to remain for some hours, untll 
the next blast should be off, In order to make repairs to the water Sys- 
tem, which had also become détective at the same tiijie. When the re- 
moval was about. to be made, and while the furnace was still l)eing op- 
erated, plaintiff was ordered upon a platform near tîie block to shut ofî 
the water, when the block was pulled, and was there when it blew ont. 
Held that, although plaintiff knew of the defective water System, that 
the furnace was in fui! blast, and that a part of the packing had been 
removed from around the blook, it could not be said as m9.tter of law 
that he assumed the risk arising from such conditions, where it did not 
appear that he knew the dangers therefrom, or that his expérience had 
been such that he should hâve known that there was danger that the 
block would blow out 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 1068. 1077. 

Assumption of risk Incident to employment, see note to Chesapeake & 
O. R. Oo. V. Hennessey, 38 C. C. A. 314.] 

In Error to the Circuit Court of the United States for the Eastem 
Division of the Southern District of Ohio. 

James C. Tallman, for plaintifï in error. 
Fred S. Gates, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. By the sudden blowing out of a copper 
water block in the wall of one of the blast furnaces operated by the 
National Steel Company, John Hore, a plumber's helper, in the em- 
ployment of the Company, sustained severe injuries, for which he has 
recovered a judgment. 

The facts essential to be stated are thèse: One of thèse blocks be- 
came leaky, and, preparatory to puUing it out to replace it with another, 
the plaintiff, John Hore, was directed by the manager of the furnace 
to ascend to a small platform, conveniently placed for removing this 
block, for the purpose of being ready to disconnect the iron water pipe 
which supplied it with water. Almost immediately upon his reaching 
his proper place, and before the blast had been shut off, this block blew 
out, and the molten contents of the furnace were ejected with great 
force in every direction. 

Thèse water blocks were hoUow blocks of copper placed in many 
places in the wall of the furnace, through which, for the purpose of 
cooling the walls, a constant circulation of cold water was maintained. 
There was évidence tending to show that a water block could be pulled 
only when the blast was off, and that it was usually done when the 
blast was off for making a cast. Préparation for removing this block 
at the 9 o'clock morning cast had been made by removing much of the 
cernent packing which held it in the wall and by giving direction to 
the plumber and his helper, Hore, to be ready then to disconnect the 
water pipe connections. There was évidence tending to show that not 
long prior to 9' o'clock il was reported to the manager that the filter 
in the water tank was clogged, and the brush, which was the mechanism 
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dsed' foï clésnlng ît, had gotten out of' repair and would not ôperate. 
Thereupbil' tïle 'manager dirèbted that préparation shoùld t)6 tnade for 
jT^pairîng the watef System at the 13 o'clock cast, and the pulling of this 
water block postponed until then, that both jobs might be donc when 
the blast should be shut off at 13 o'clock. The pétition avers that it 
was négligent to' keep the'hot air blast on with a defective water cir- 
culation through a watèr block thus weakened by the cutting away of 
the cernent casing which held it in place. 

The case has been made to turn in the argument hère chiefly upon 
the question as to whether Hore'did not assume ail the risks incident 
to assisting in the remoVal and replacing of this watçr block. This 
défense was n;ade by demurrer to the pétition, by request for a per- 
emptory instruction, by request for spécial charges bearing upon the 
doctrine of assumption of risk, and by exceptions to parts of the charge 
as' delivered. The- demurrer wâs rightly overruléd. 

The pétition does not deny that plaintiff knew that the water System 
had broken down, that the packing ,had been in' part removed from 
around this block, nor that the furnace was being operated under full 
blast, when in obédience to the order of the mast'er he took his place 
near this water block to disconnectits water connections. ; But it does 
aver that he was "ignorant of the danger" resulting from this state oi 
facts. Now, knowledge of the conditions which surround the doing 
of a thing by a workman does not always imply knowledge of the 
dangetis which conf rbnt him. The fact knowri, thé défeèt which he 
sees, or should see if ordinarily observant, may présent dangers so 
obvions that the law wiU cohclusively présume that he did know the 
danger; no other inference being? reasonable. Indeed, the inference 
in some circumstances is so strong that the déniai df' appréciation will 
be of no avail, for the law will say:''"You should 'hâVe known if you 
had been reasonably attentive to your own safety." Coolèy on Torts, 
1043 (3d Ed.), and cases citéd. Cases in which this court has in- 
dulged the presumption of a voluntary assumption of risk are not rare 
in our opinions. See Détroit Crude-Oil Co. v. Grable; 94 Fed. 73, 36 
G. C. A. 94; Railroad Co. v. HenneSsy, 96 Fed. 713; Narramore v. 
Gleveland, etc., Ry. Co., 96 Fed. 398, 37 C. C. A. 499, 48 L. R. A. 68; 
Kenney v. Meddaugh, 118 Fed. 309, 55 C. C. A. 115; and Riley v. 
Louisville & Nashville'R. R. Co., 133- Fed. 904, 6'6'C-. C. A. 598. See, 
also, Reed v. Moore & McFerrin, 153 Fed. 358, and' Cbal Créek Co. 
V. Davis, 90 Tenn. 715, 716, 18 S. W. 387. ' ' ; ,', 

In the Grable Case, cited above, the contention ''wâS that, while the 
plaintifï might know of the . defect by which he was hurt and be 
chargeable with knowledge of danger thërefroni, "he did not anticipate 
being hurt in the way he"WaSj" and therefore a risk not assumed by the 
plaintiff. But in that case it appeared that the defect was known to the 
plaintiff and had been complained of. The court alSo found that the 
plaintiff was a mature and experienced man, and th'e dângéi" to be âp- 
prehended presumably better known to him thart the master. This 
court therefore said: _ ' /-' '' 

"When the defect is known, and ^t(e' danger apparent, Itlslmmaterial that 
the servant does not anticipate theiireCise éxtent or chara^cter of the Injuty 
which may resuit. None of the authorities upon thé subject put the rule of 
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assumption of rîsks upon the narrow distinction that the servant may know of 
the danger, but not fuUy realize the extent or character of the Injury whlch 
may be sustained." 

On the other hand, this court has more than once held that the ques- 
tion whether one had knowingly assumed the risk of a particular defect 
was dépendent upon the particular circumstances of the case, and, when 
more than one inference might be drawn, reasonably, it was a question 
for the jury. Valley Ry. Co. v. Keegan, 87 Fed. 849, 31 C. C. A. 255 ;, 
Felton V. Girardy, 104 Fed. 127, 43 C. C. A. 439; Mason, etc., Ry. 
Co. V. Yockey, 103 Fed. 365, 43 C. C. A. 228 ; and Choctaw, etc., Ry. 
Co. V. McDade, 112 Fed. 888, 50 C. C. A. 591. 

In the Keegan Case we said : 

"Before a court is authorized to présume, as mattor of law, that an employé 
accepts the dangers incident to détective machinery or roadbed, it must appear 
that be accepted employment with actual knowledge of such defect and its 
dangers, or that he continued in the service after he acquired knowledge, or 
by due care and reasônable attention might hâve known of the danger. To 
justify a presumption of knowledge, the defect must be obvious and its danger 
equally plain to one at ail attentive. The f acts hère do not make a case where 
the court could justiflably say that Keegan's ignorance of the dangerous char- 
acter of this space in the roadbed was unjustifiable in law, and bis acceptance 
of the risk presumed." 

The fact that plaintiflf was a mature man and had had some ex- 
périence about this furnace might well charge him with the assumption 
of the ordinary risks of his employment, including those which might 
ordinarily inhere in the replacement of a leaky water block. But the 
facts stated in the pétition présent a concurrence of circumstances 
which might or might not indicate danger that the block might blow 
out. It was the duty of the plaintiff in error to guard against such 
accidents as could be f oreseen as liable to occur by the exercise of 
reasônable care, and the défendant in error had a right to assume that 
the master had not unreasonably and negligently subjected him to 
danger that this block would blow out. To assume as matter of 
law that a common laborer, such as Hore was, should hâve known 
that there was this danger from the facts known to him, is going too 
far. To détermine the eflfect of the conditions known to him in pro- 
ducing hazard, not ordinarily incident to his service in aiding in the 
disconnection of the water pipes supplying the block to be removed, 
would require a skill and judgment which ought not to be attributed, 
as matter of law, to one who is described in the pétition as a plumber's 
helper and whose expérience about such work does not appear. 

To defeat an action by the défense of assumption of risk, the employ- 
er must show not only that the servant knew of the négligence of which 
he complains, but that he knew and understood, or ought to hâve 
known and appreciated, the increased danger to which he voluntarily 
exposed himself. There is a distinction between knowledge of defect& 
or knowledge of alleged négligent acts, and knowledge of the risks 
resulting from such defects or acts. In Cooley on Torts (3d Ed.) 
1048, the rule is stated in thèse words : 

"It is essentfal to the assumption of risk, not only that the servant shall 
know the defect out of which the danger arises, but that he should appreciate 

155 P.— 5 
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the danger, or that the danger should be manifest to a man of ordinary Intel- 
ligence and expérience In the llne of work in whlch the servant is engaged." 

This is in accord with the great weight of authority. Welle v. Cel- 
luloid Ce., 175 N. Y. 401, 405, 67 N. E. 609; Irôri Go. v. Face, 101 
Tenn. 476, 48 S. W. 233; Thomas v. Quaterman, L. R. 18 Q. B. Div. 
1886-87, 685, 696 et seq.; Clark v. Holmes, 7 H. & N. 937, 949; 
Moylon v. McDonald, 188 Mass. 499, 74 N. E. 939; McDonald v. 
Champion Iron Co., 140 Mich. 401, 103 N. W. 839; and Hartrich v, 
Hawes, 203 111. 334, 67 N. E. 13. 

Neither was there error in refusing to instruct the Jury that under 
the facts the plaintiff had assumed the risk of the danger that this 
water block would blow out. The case was a somewhat close one upon 
the facts ; but there was évidence that the plaintiff had had but a short 
expérience about such a blast furnace as this wais, though he had had 
a long expérience about a puddling furnace and , rolling mills as a 
common laborer. We are not prepared to say that the court erred in 
letting the case go to the jury upon this matter. 

The assignments based upon the refusai of the court to give certain 
requests which were made by the défendant were grounded upon the 
theory that plaintifï's knowledge of the conditions necessarily involved 
knowledge of the danger that under such conditions this block might 
blow out. We heed not go over this matter again. The ruling upon 
the demurrer covers this matter as well as the exceptions to the charge 
as given, which was the converse of thèse requests. The case in respect 
to the points not involved in the doctrine of assumption of risks is 
substantially identical with National Steel Co. v. Lowe, 127 Fed. 311, 
63 C. C. A. 239. This accident and the injury to Lowe occurred at 
the same time, and the trial judge applied the principles determined 
in that case to this. The assignments of error which raise questions 
there decided are overruled upon the authority of that case. 

Judgment afïirmed. 

NOTE. — ^The followlng mémorandum was flled in the clerk's office of the 
District Court in this cause on overrullng the motion for a new trial : 

The evening before the accident, Thomas, the gênerai superintendent, di- 
rected Chisholm, the plumber, to be ready to take the block out the next morn- 
ing, and during the night a part of the paeking about the block was removed, 
and the next mornlng Chisholm disconnected the pipes and put gum hose in 
their place, and afterwards told Thomas that the brush on the strainer in the 
water tank "had become disconnected," and Thomas then postiwned the re- 
moval of the block from 9 o'elock to 12 o'clock a. m., saying that he would "flx 
both thlngs at 12 o'clock," the brush and the block. In the meantime the plat- 
form 4 or 5 feet hlgh had been erected to enable the men to reach the block, 
and the necessary appliances for Its removal were provided. Thomas, the gên- 
erai superintendent, was présent supervlsing the work. The situation was 
described by the plaintiff on the witness stand, as follows : "At the 12 o'clock 
cast we were standing around there by the orders to get ready; each man at 
his post ready to go to work. , • • • " And Thomas said : "Now then, John, 
you and Bogus go up there and get ready to brealc that connection." In obédi- 
ence to that order the plaintiff got on the platform, and in à minute or two 
the explosion took place. Thomas supervlsed the work from the beglnning to 
the end. The accident was not caused by the négligence of the fellow servants 
of the plaintiff. It was not caused by the fact or the manner of the removal of 
a part of the mortar packliig, nor by any unskillfulness in the repair of the 
water apparatus, but was caused by the négligence of the master in delaylng 
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the repaîr of the water apparatus and the removal of the water block nntil 
12 o'clock the next flay.'In the meantime contlmilng the opération of the fur- 
nace In fuH blast, thereby subjecting the block, in its weakened condition, to 
the constant pressure from within the furnace which finally drove it out after 
the beat of the furnace had burned its end oft, and had sof tened the mortar 
packing which had not been removed the night before. The water supply 
having failed, and no other means havlng been provided for keeping the block 
cool, the beat of the furnace burned its end off and necessarily tended to soften 
the mortar packing and-weaken its résistance to the pressure from the furnace. 
Only the master could suspend the opération of the furnace, only the master 
could direct the removal of the block and flx the time for its removal, and only 
the master could postpone the removal of the block so that the removal and the 
repair of the brush could be done at the same time, and clearly the négli- 
gence which caused the injury to the plaintiff was the négligence of the mas- 
ter, and not of bis fellow servants. 

The suggestion of counsel for the défendant that the explosion was caused 
by the Introduction of cold water into the block is not supported by any évi- 
dence. Manifestly the end of the block had been burned off some time before 
the accident, and. In the condition la which It was left, the steam could not 
hâve been so conflnéd as to cause an explosion. Besides, the testimony of 
Gabriel Redmond, upon which défendant relies, shows that his attention was 
called by a fellow- servant, two or three minutes before the accident, to the 
fact that the water was not running through the discharge pipe leading to 
the block, but Redmond did not attempt to remedy the fault which prevented 
its flow, because, as he testified : "If I had, I wouldn't be hère now." It was 
then too late to cool the block and his refusai to attempt to restore the flow of 
water, under the clrcnmstances, was not an act of négligence. 

But It Is further clalmed that two of the fellow servants of the plalntiff, in 
using a wrench shortly before the accident, put a strain on the block which 
contrlbuted to or caused the accident. Whatever was done Immediately pre- 
ceding the accident was done In the présence of and under the supervision and 
direction of the gênerai superlntendent, Thomas, and the évidence does not 
show that thèse fellow servants acted upon their own Initiative ; but, if it be 
assumed that they did, and that what they did was an act of négligence which 
in any manner contrlbuted to the accident, then the Injury to the plalntiff was 
caused by the Joint or concurrent négligence of thèse servants and the master, 
and the master Is llable. Railway v. Cummings, 106 U. S. 700, 27 L. Ed. 266; 
Deserant v. Railway Co., 178 U. S. 409, 20 Sup. Ct. 967, 44 L. Ed. 1127. 

If the water supply had been restored In the morning, or the block taken 
ont at 9 o'clock of that moming, the accident would not bave occurred. The 
master, by delaying the repaîr of the water apparatus and the removal of the 
block at the appointée! time (9 o'clock in the moming), created conditions of 
danger unknown to thèse servants, which they, In making the customary prei>- 
arations for Its removal at 12 o'clock, might add to unwittlngly. The situa- 
tion therefore required the supervision of the master which was glven It by 
the gênerai superlntendent, wbo représentée the master. 

The motion for a new trial wlll therefore be overruled. 
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LOUISVILLE & N. R. 00. T. FISHER. 

SCOTT V. LOUISVILLE & N. R 00. 

(Circuit Court of Appeals, Slxth Circuit June 18, 1907.) 

Nos. 1,628, 1,618. 

1. EïMOVAL OF Causes— NoNBESiDENCE or Both Parties— Consent. 

A Oircnlt Court acqulres jurisdictlon of a suit by removal, althougb 
neitlier of tlie parties is a résident of tlie district, and tlie suit could not 
orlgînally hâve been brought in that court, wbère tbe plaintiff falls to 
Object in any way to sUch removal, and submlts to trial on tbe merits. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 42, Kemoval of Caus- 
es, § 203.] 

2. Caerîehs— Cabeiagk or Passbngers— Performance of Contract. 

4. railroad company oannot be held answerable to a passenger in dama- 
ges because of matters which are ordinary incidents of travel, suoh as ex- 
ppsure to draf ts f rom vclndows opened by, or àt request o(, other passen- 
_, ^ fers. ■ .- . 

[Bd. Note.— For cases in point, see Cent. Dig. vol. 9, Carriers, § 1087.] 

8. SAME— ACCOMMODATIONS DuSiNG TRANSIT. 

Plaintlffs purchased flrst-class tickets over defendant's railroad for pas- 
sage between two points, and also tickets for a berth in a sleeping car be- 
tween such points; Such car being operated by another company and 
hauled under contract by défendant. At 3 o'çlock in tbe morning, when 
sonie 45 miles from plaintlffs' point of destination, owlng to a wreck be- 
yond such point, the sleeping car was divejted ànd sent âroUnd over an- 
other road to îts point of desitlnation; aiid plaintiff s ' were requlred to trans- 
fer Into a day coach for thè remainder of th'eli* journey, which wàs made 
in about two hours. The car so providéd was comparatively new and in 
good condition, and the only material com^laint in regard to It was that 
It was filled wlth passengers, and the Windows wére kept open; the 
month being August, although the nlght was sôbièwhat chilly. Held, 
that such facts did not establish a breach of the, contract of carrlage 
which rendered défendant llable In damages. 
4. Samé— Sleeping Car Company— Oontracts for Accommodations. 

A sleeping car company which sells accommodations in its cars between 
points on, a railroad to passengers of the railroad company, the cars being 
, haiiled by the railroad company In its trains under a contract between the 
two companles, is not llable to a passenger for breach of contract because 
the car in which such passenger Is riding Is diverted by the railroad comr 
pany on account of a wreck and does not içeach tbe passenger's point of 
destination, In conséquence of which he is coiçpelted .to change into an- 
other car. , ,\ ■':,: 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

John B. Keeble and E. T. Seay, for railroad company. 
K. D. McKellar, for Fisher. 
J. L. McRee, for Pullman Co. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. Mrs. Anna M. Baldwin, an aged lady, 
and her daughter, Mrs. George Y. Scott, bought at Memphis, Tenn., 
from the Louisville & Nashville Railroad Company, tickets entitling 
them to first-class transportation from Memphis, Tenn., to T nvling 
Green, Ky., by a train leaving at 1 p. m. August 9, 1903, and due to 
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arrive at Bowling Green about 5 o'clock a. m. They also bought fronj 
the agent of the Pullman Palace Car Company at Memphis one sleep- 
ing car ticket entitling them to the use of one sleeping berth as far aa 
Bowling Green. The route of this sleeper was between Memphis and 
Cincinnati. About 3 o'clock a. m. of the following morning they were 
awakened by the Pullman conductor at or near Guthrie, Ky., and told 
that in conséquence of a wreck north of Bowling Green the sleeper 
would be detoured at Guthrie and carried by way of Nortonville and 
over the Illinois Central Railway ; thence into Louisville ; and thence 
to Cincinnati over the Louisville & Nashville. They were also ad- 
vised that they could by an ordinary coach go on to Bowling Green, 
which would enable them to reach their destination in about two hours. 
Plaintiffs were thereupon given seats in a day coach, and arrived at 
Bowling Green about on time. Upon the facts of the case, alleging 
a breach of contract, separate actions were brought by each against the 
railroad company and the Pullman Car Company. Pending the suit of 
Mrs. Baldwin, she died, ànd her action was revived by her administra- 
tor, and her déclaration amended so as to charge that her death was 
due to her wrongful removal from the sleeper to the day coach. Both 
suits were submitted to the same jury, who found for Mrs. Baldwin's 
administrator for $2,500 against the railroad company and for the rail- 
road company against Mrs. Scott. In both cases there was an instruc- 
tion to find for the Pullman Company. The railroad company has sued 
out a writ of error in the one case, and Mrs. Scott in the other, and 
the cases hâve been heard together upon the same transcript. 

A question of jurisdiction of the court below was suggested by the 
court growing out of the fact that the plaintiffs were citizens of the 
State of Mississippi, the Louisville & Nashville Railroad Company, a 
corporation of the state of Kentucky, and the Pullman Palace Car 
Company, a corporation of the state of Illinois. The suits were brought 
in the circuit court of Shelby county, Tenn., and removed into the 
Circuit Court of the United States for the Western District of Ten- 
nessee upon the application of the two défendant corporations solely 
upon diversity of citizehship. Thus the suits were not brought within 
either the district of the plaintiff or that of the défendants, and, not 
being a suit which might hâve been originally brought in the court to 
which it was removed, was not properly removable to that court from 
the state court. Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150.^ 
But the défendant corporations might and did waive any objection 
which they might hâve made to being sued in a district of which nei- 
ther they nor the plaintiff were inhabitants, by themselves removing 
the suits, and the plaintiff submitted to the jurisdiction thus invoked 
by failing to object in any way to such removal and by submitting to 
a trial upon the merits. This consent by both parties to the jurisdic- 
tion takes the case outside the authority of Ex parte Wisner, and 
brings it under Central Trust Co. v. McGeorge, 151 U. S. 129, 14 
Sup. Ct. 286, 38 L. Ed. 98, which is recognized in the former case as 
an authority when both parties hâve submitted to a suit in the district 
of neither; fédéral jurisdiction otherwise appearing. Corwin Mfg. 
Co. V. Henrici Washer Co. (C. C.) 151 Ped. 938. 

The question of the liability of the railroad company is the same in 

1 51 L. Ed. 264. 
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each case, as the évidence was the sâme, and the ground of action iden- 
tical. We consider the case of Mrs. Baldwin first. 
In Tennessee, the statute provides that: 

"Whenever the facts in the case entitle the plaintlff to sue for breach of 
contract, or at his élection for a wrong or injury, he may join the statement 
of liis cause of action in both fonns or either." Shannon's Code Tenn., § 4439. 

This is substantially what the défendant in error did, and while 
she States a contract, and sues for its breach, the gist oiE her action 
is the tort, the wrong and injury which arose out of the breach. 
The contract may in such cases be laid merely as the foundation of 
the duty which the défendant disregarded. Pouilin v. Canadian Pacific 
Ry. Co. (C. C.) 47 Fed. 858. Two distinct contracts are stated in the 
déclaration, one with the railroad company, and the other with the 
Pullman Company. In one count there is the semblance of a statement 
of a Joint contract, but the facts stated make it plain that the contract 
with each was distinct. The contract with the railroad company, as 
averred, is that it sold to the plaintiflf "a full-rate ticket by which said 
railroad contracted to convey her in a fîrst-class car ail the way from 
Memphis to Bowling Green." The contract with the Pullman Com- 
pany, as stated, is that she also bought a sleeping car ticket from its 
"agent at Memphis, paying full fare therefor, upon which ticket she 
was to receive sleeping car accommodations from Memphis to Bowling 
Green." 

The court below instructed a verdict for the Pullman Company, and 
no writ of error has been sued out by Mrs. Baldwin's administrator 
against that company. We need not, therefore, consider its liability 
until we corne to Mrs. Scott's writ of error to which it is a party. 
The only breach of the contract with the railroad company averred 
is in respect to the alleged failure of that company to carry her ail the 
way to Bowling Green in a <irst-class car. That she was carried there 
is admitted, but it is averred she was removed from the sleeper in the 
nighttime and required to continue her journey in what is described 
as "an open car, in which were crowded men, women, and children, 
and in which ail of the Windows and doors were open." It is also said 
that: 

"It seemed to hâve been an old car found somewhere along the company'B 
lîne and for this supposed emergency, and was wholly différent from the car 
in which the défendants had contracted to carry plaintiff to her destination." 

It is then averred that the plaintiff was about 75 years of âge, 
though she had enjoyed theretofore good health. That in conséquence 
of exposure in this open car she contracted cold, and had been ill ever 
since. By the amended déclaration it is charged that her death some 
18 months afterwards was proximately caused by this "willful and 
wanton and unlawful conduct of the two défendants, in requiring her 
to change from a comfortable car in the manner stated to one where 
she was exposed as aforesaid and wholly unfit for the safety of her- 
self." The évidence establishes that the train carrying the sleeper 
in which Mrs. Baldwin and Scott had secured sleeping accommoda- 
tions was a train which ran between Memphis and Bowling Green. 
At the latter point the sleeper was taken by a train from New Orléans 
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and Nashville to Louisville and Cincinnati. In conséquence of a 
wreck just beyond Bowling Green, it became necessary, in the opinion 
of tht authorities, to détour this train at Guthrie, via Nortonville; 
thence, over the tracks of the Illinois Central Railroad, to Louisville. 
The sleeper contained quite a numbér of passengers for Louisville and 
points beyond. To accommodate the larger number, plaintifif and her 
daughter, whose destination was Bowling Green, were told of the 
situation and asked to take seats in the day coach, which would be sent 
through at once to that point. The distance was only some 45 or 50 
miles, requiring a journey of something less than two hours. There 
was évidence that they were given an élection to go around by Louis- 
ville in the sleeper, and thence back to Bowling Green by another 
train, or continue their journey with such accommodations as were 
obtainable under the conditions. It is not clear, however, that this 
was understood. We therefore lay this évidence aside, stopping only 
to observe that a journey to Louisville and then back to Bowling 
Green would hâve entailed something like 400 more miles of travel 
than to hâve gone direct to Bowling Green, and that it is not at ail 
probable that thèse ladies would hâve for a moment agreed to such a 
circuitous route. It was undoubtedly inconvénient to be aroused 
from sleep at 3 o'clock in the morning and to change from a sleeper to 
a day coach, and it must be assumed that the change resulted in some 
comparative discomfort for the rest of the journey. But traveling is 
attended with more or less discomfort, and a temporary condition re- 
sulting from a wreck ahead compelled the carrier to either détour the 
only sleeper with the train, or procurable at the time, to accommodate 
the greater number, or to carry it on to Bowling Green for the accom- 
modation of the two passengers destined to that point at the risk of 
greatly delaying and inconveniencing the greater number. 

The question at last is whether the railroad company breached its 
contract by detouring this sleeper and thus necessitating a change into 
the day coach provided. We think not. The sleeper was the prop- 
erty of the Pullman Company, and was carried under a contract be- 
tween that company and the railroad company. The Pullman Com- 
pany sold sleeping accommodations to such persons as should be pro- 
vided with railroad tickets. The railroad company neither sold nor 
received compensation for such accommodations, and its relation to the 
whole matter was under its contract with the Pullman Company, and 
no contract between Mrs. Baldwin and the railroad company is aver- 
red or implied, other than the contract to carry her in a first-class car 
to her destination. It was not therefore a breach of any agreement 
with Mrs. Baldwin to détour this sleeper under the conditions, pro- 
vided she was given a seat in a safe and reasonably comfortable car, 
such a car as ordinarily furnished by well-managed railroad com- 
panies, to Bowling Green. There was hardly any dispute about the 
character of the car in which the plaintiffs finished their journey. The 
plaintifif, Mrs. Scott, described it in her évidence "as an open smoker," 
and that a "chill east wind was blowing through it." By "open" she 
meant that the Windows were up. But she admits that she did not 
complain of this fact, and made no effort to hâve the Windows put 
down, saying: "As a matter of course I could not control every 
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window in the car." The car was partitioned ; one end being used 
as a smoker. But no smoking occurred while the plaintiflfs used it. 
It was a comparatively new car, with comfortable upholstered seats. 
The substantial complaint is therefore limited to the fact that the Win- 
dows in the car were up, or many of them, and the doors open ; the 
car being a vestibuled car. The night had been very close and hot. 
Toward moming it grew chill; but it was an August night, and it 
would be somewhat unusual to find a car full of passengers who 
should, under such circumstances, unité in wishing ail of the Windows 
closed. The relation of a carrier to passengers is not that of an in- 
surer. They must exercise a high degree of care in respect to ail 
which concerns their safe transportation, but are only liable for nég- 
ligence. When it cornes to the mère incidents of their personal com- 
fort or discomfort in the matter of open or closed Windows, much 
must be left with the individual passenger. It would be a most un- 
reasonable thing to hold a carrier answerable for the exposure of pas- 
sengers to such drafts as are ordinarily an incident of travel. Pas- 
sengers must be expected to exercise some judgment and discrétion 
about the matter of open or closed Windows and hâve some regard to 
the comfort of each other. Mrs. Scott understood this implied con- 
dition of travel, for she explains her failure to complain by saying: 
"I did not feel like I had the privilège of making every one in the car 
close their Windows." This being one of the incidents, it is plain that 
the railroad company did not break its agreement to convey her in a 
first-class car by carrying her in one which had more or less of raised 
Windows, éspecially as the plaintiffs gave the company no notice of 
spécial discomfort and no opportunity of locating them where they 
would be protected as far as possible, having due regard to the rights 
and comfort of others who might wish fresh air. See Edmunson v. 
Pullman Palace Car Co., 92 Fed. 824, 34 C. C. A. 383. Neither was 
there anything in the spécial circumstances which was likely to require 
any spécial attention. True, she was past 70, but she was veiled, and 
her âge therefore not specially noticeable. She was accompanied by 
her daughter, Mrs. Scott, and the daughter testified that her mother 
was unusually active for her âge and in good health. 

The view we hâve taken of the case was presented to the court by 
one of the spécial requests presented by the railroad company, which 
was denied. That request was upon the plain and indisputable facts 
of the case applicable and should bave been given. The thirteenth 
assignment of error is sustained for this reason. The request was in 
thèse words: 

"Each of the plaintiffs allèges that she bought of the défendant, the Louis- 
ville & Nashville Eailroad Company, 'a f ull-rate ticket, by which said railroad 
company contracted to convey her in a first-class caE from Memphis, Tenn., 
to Bowling Green, Ky.' It is not alleged that the Ijouisville & Nashville 
Eailroad Company agreed or obligated itself to furnish eitber plaintifl with 
any particnlar kind or make of car, or a sleeping car, or that it in any waj» 
became obligated to do so. If, therefore, you find that the said Louisville & 
Nashville Eailroad Company furnished plaintifCs substantially a flrst-class 
car, then it has complied with its undertaliing, and you will find for the de- 
fendant, the Louisville & Nashville Railroad Company." 
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The learned trial judge did, in substance, so instruct the Jury; but 
he unfortunately coupled it with the condition that they should so 
find if the plaintiffs were given an option to go on with the sleeper 
to Louisville and then back to Bowling Green, or by the car which 
went direct to Bowling Green, It was immaterial, we think, whether 
such an option was or was not tendered, for passengers could hardly 
be concluded by declining a circuitous route of some 20 or 24 hours 
as against one of less that 2 hours in a coach such as they had a right 
to expect and require. In the view we take of the case it is not neces- 
sary to pass upon any of the other assignments. 

We find no error of which Mrs. Scott can complain. The Pullman 
Company's implied contract was to afford Mrs. Scott sleeping accom- 
modation in their sleeper to her destination, provided the railroad Com- 
pany would carry it. Duval v. Pullman Company, 62 Fed. 265, 10 
C. C. A. 331, 33 L. R. A. 715. The Pullman Company did not de- 
tour it. That was the act of the railroad company, which, finding it 
could not be carried through by Bowling Green without great delay, 
undertopk to carry it to its destination by a longer and différent route, 
thereby serving the larger number. The utmost liability of the Pull- 
man Company would be the différence between the schedule rate for 
sleeping car accommodations from Memphis to Guthrie and from 
Memphis to Bowling Green. The priée of a ticket to each place was 
the same. 

Judgment affirmed as to Mrs. Scott and reversed as to Mrs. Baldwm. 
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(Circuit Court of Appeals, Sixth Circuit June 15, 1907.> ' 

No. 1,627. 

1. OABBIERS— PASSENGEBS— TEEUnNATION OP Eelatios. 

A passenger on a railroad train aliglited in the night at the town whet» 
he resided. The station, the town, and his home were ail on the west 
side of the track, and the doors of the cars, which were vestibuled, were 
opened on that side. After his train had departed, he was killed by an- 
other train on a track to the eastward. Held. that he had ceased to b» 
a passenger prior to his death, and the company at that time owed no 
duty to hlm as such. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 9, Carriers, S§ 991- 
993. 

Contlnuance of passenger relation, see note to Chesapeake & O. Ry. Co. 
T. King, 40 C. C. A. 437.] 

2. Death — Action foe Wbongful Death — Questions fob Juet. 

To jiistify the submission to the jury of a case brought to recover for 
the death of a person, alleged to hâve been caused by the négligence of 
défendant, there must be substantive proof not only of such négligence, 
but that it brought about the injury. 

[Eil Note. — For cases in point, see Cent. Dig. vol. 15, Deatb, S 141-] 

S. Same— Death of Pebson on Railroad Teack— Evidence of Négligence. 

In an action for wrongful death, it was shown that deceased was a 

passenger on a vestibule train on défendants railroad, and alighted 

therefrom at night at the town where he resided. The station, town, and 

the home of deceased i were ail ou the west side of the track, and the 
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doors of fhe train were opened on that sîde. On a side track to the east- 
ward of the main traclc, a freight train was standing waitlng for tlie pas- 
senger train to pass. After the latter had gone, the freight started, but 
a coupling brolie, and the cars were separated some 30 feet before the 
front portion stopped, standing aeross a private crossing. The conductor 
and a flagman went bacli to the caboose with a lantern for a linuclile, 
walljing aiong the west side of the cars. After the front part of the train 
had been backed up and coupled, the conductor passed forward to the en- 
gine on the same side of the cars, when he discovered the body of the de- 
ceased lylng near the private crossing, on its bacii, with the feet to the 
west, and the head on the west rail, where It had been crushed by the 
wheels evldently when the cars were backed. There were no other inju- 
ries, and the clothing was not disarranged. The side track at the place 
of the injury was being moved, and the earth had been removed from be- 
tween the ties, and It was uniighted. Held, that such facts would not 
warrant a finding that the death was due to such condition of the track, 
where ail the évidence tended to show that the case was one of suicide, 
and, in any event, that deceased was a trespasser and guilty of such con- 
tributory négligence as to preclude a recovery. 
4. Railroads — Opebation— Statxttohy Régulations— Tewnessei: Stattjte. 

Shannon's Code Tenn. § 1574^ subsec. 4, which requires every railroad 
Company to keep some person èh the locomotive always on the lookout 
abead and to Sound the whistle, apply the brakes, and employ evéry 
means to stop the train when any person. animal, or other obstruction 
appears upon the road, does not apply to a train which became uneoupled 
on a side track in dépôt grounds and was backing up to recouple. 
[Ed. Note. — For cases in point, see Cent Dig. vol. 41, Railroads, § 747.] 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

K. D. McKellar, for plaintiff in error. 
Charles N. Burch, for défendant in error. 

Before LURTON, SEVER^NS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This action was brought by the plain- 
tiff to recover for the .wrongful death of her husband, George Payne, 
who was run over and killed on the night of February 2, 1904, by a 
portion of a freight train of the Illinois Central Railroad Company, in 
the dépôt grounds at DyersbUrg, Tenn. Payne lived in Dyersburg. 
Bëtween 10 and 11 o'clock that night he arrived there from Paducah, 
Ky„ on a vestibuled passenger train. A short time afterwards he 
was found dead on the side or passing track, then in use by a freight 
train bound north, which had been waiting for the south-bound passen- 
ger train, and was expecting to leave as soon as it arrived. Payne was 
killed by one of the portions of this freight train while being coupled 
together. The question raised below, and the only one in the case, is 
whether the proofs presented a case for recovery. The défendant sub- 
mitted that no négligence on its part causing the accident was shown. 
This the court held and directed a verdict for the railroad company. 
Was the court cprrect in so holding? 

The passenger train which Payne took reached Dyersburg betweén 
10 and 11 o'clock that night. He was seen on the train, but no one 
observed him leave it. The train was vestibuled, and was going 
south. After the usual custom, the vestibules were opened on the west 
side. The station was located on the west side of the main track, and 
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so was the town and the home of the deceased. Payne was well ac- 
quainted with the town, had Uved there for 18 years, was accustomed 
to railroad travel, and there was no occasion, so far as any one knew, 
for him to leave the train, except in the usual way, on the west side. 
When Payne arrived at the dépôt in Dyersburg that night, there was 
in the dépôt grounds, in addition to the main track, a side or passing 
track which lay to the east of the main track. Later the main track 
and the passing track were made into a double track. At the time of 
the accident there was a cut-ofï or switch Connecting thèse two tracks, 
which was in process of removal ; the gravel and dirt being taken eut 
f rom between the ties. 

The dépôt at Dyersburg was located between two crossings ; the one 
on the south being a public crossing, tind the one on the north a pri- 
vate crossing, used by persons having freight business with the rail- 
road company. At the time the south-bound passenger train arrived 
at Dyersburg, a north-bound freight train was standing on the side 
or passing track, waiting for the passenger train to get out of the way. 
This freight train puUed into Dyersburg from the south at about 8 
o'clock. It consisted of 28 or 30 freight cars. After its arrivai, it was 
eut in two, leaving the rear cars south of the public crossing and the 
front cars (about 20 of them) north of it. This was donc to permit the 
use of the public crossing. The private crossing to the north remained 
blocked by the cars which composed the front end of the freight train. 
Before the passenger train arrived, however, the front end of the 
freight had been backed and coupled to the rear cars, so the freight 
train was ready to pull out when the passenger train should leave. 
The freight train did not, however, start north until the passenger 
train léft. When it started north, it had gone only about 30 feet, when, 
by the breaking of a knuckle, it became uncoupled and parted about five 
or six car lengths south of the private crossing. The train being equip- 
ped with air brakes, which operated automatically, the rear cars were 
separated from the front not more than 30 feet. When the conductor 
discovered that the train had parted, he wént back to the caboose for 
a knuckle. To get there he went along the west side of the passing 
track. He had his lantern and went by the point where Payne's body 
was subsequently found. So did the flagman, but neither saw a body. 
After securing a new knuckle in the caboose, the signal was given to 
the engineer to back. The cars composing the front end of the train 
were run slowly over the intervening space and the coupling efïected. 
The conductor then proceeded north on foot to get to the engine and 
discovered Payne's body on the track, about two feet south of the 
private crossing. He had, in ail probability, been run over when the 
front end of the train was backing in order to couple to the cars in 
the rear. The body was lying on the back, the head on the west rail 
of the east or passing track, and the body perpendicular to that track, 
stretching out toward the main track; the right hand was alongside 
the head, and was nearly severed, while the left hand was straight down 
alongside the body. The clothes were clean, there was no indication 
that the body had been rolled or dragged. The wheel had apparently 
passed over the mouth, and the lower part of the face was mashed 
to a pulp. There were no other injuries. 
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The négligence charged against the railroad company was: First, 
in negligently killing Payne when he was still a passenger, and when 
the company was under obligation to exercise a very high degree of 
care towards him; second, in negligently leaving a portion of the 
passing track, where the cut-off switch was located, unguarded and 
unlighted, when in a torn-up condition; and, third, in not taking the 
statutory précautions required by the law of Tennessee, when Payne 
was encountered as an obstacle on the track. 

With respect to the first claim, it may be observed that the dépôt and 
the town were both on the west side of the track. The vestibules of 
the coaches were opened for passengers to alight on that side. The 
presumption is that Payne alighted on that side, and there is no évi- 
dence to the contrary. After thus alighting from the train, with a 
straight and unimpeded way intp the town, and to his home, Payne 
ceased to be a passenger. No reason is given in the testimony, no ex- 
planation is ofFered, which would justify him either in alighting on 
the east side of the vestibuled train, or in crossing the west track and 
attempting to cross the passing track. When he was run over and 
killed on the passing track, his own train had pulled out and gone 
south, and his relation to it as passenger had long ceased. 

The claim that the company was négligent in leaving the torn-up, 
cut-ofï track unlighted and unguarded is based, of course, upon the 
supposition that Payne stumbled and fell because of that condition, and 
was caught and run over by the freight train. This is pure conjecture. 
There is no proof whatever tending to support it ; and there must be 
substantive proof not only that the défendant was négligent, but that 
the négligence brought about the injury, in order to justify the sub- 
mission of the case to the jury. Looney v. Metropolitan R. R. Co., 200 
U. S. 480, 26 Sup. Ct. 303, 50 L. Ed. 564 ; Carnegie Steel Co. v. Byers 
(C. C. A.) 149 Fed. 667; Moit v. lU. Central R. R. Co., 153 Fed. 354. 

The theory that Payne stumbled in the dark because of the torn-up 
track, and fell under the freight train, is not only without any support 
in the évidence, but refuted by it. The position of the body, the nature 
of the injuries, and the condition of his clothes, ail indicate conclusively 
that he was not run down or dragged; but that he deliberately lay 
down with his head on the track. Payne had been a saloonist for many 
years and had lost his job by Dyersburg "going dry" the preceding 
summer. He had been suffering from the grip and was out of em- 
ployment. He had been on an unsuccessful hunt for a job, and while 
away from home had talked and acted in a peculiar manner. He was 
identified by his cuiïs, which were in his overcoat pocket. He had 
taken the précaution to write his name in pencil on them. The court 
cannot permit a jury to guess that in some way or other the death of 
a person was brought about by négligence, when the évidence ail points 
to suicide. Payne never stumbled over the torn-up, cut-ofï track. He 
never started to. cross it. He had no reason to and no design. The 
crossing there was private. It was blocked. His purpose ended with 
the nearest rail and the crushing wheels soon to pass over it. 

The final point made by the plaintiff was that the railroad company 
omitted the statutory précautions it should hâve taken. But no stat- 
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utory précautions were demanded under the circumstances. Sub- 
section 4 of section , 1574, Shannon's Code, provides as follows: 

"Bvery raiiroad company shall keep the englïieer, fireman or some other 
person upon the locomotive always upon the lookout ahead; and whea any 
person, animal or other obstruction appears upon the road the alarm whlstle 
shall be sounded, the hrakes put down and every possible means employed to 
stop the train and prevent an accident." 

Our understanditjg is that the statute does not apply, and the pré- 
cautions are not required, where the train is being made up in the de- 
pot grounds, as this oné was. The movement which injured Payne was 
the slow backing movement preliminary to the final coupling up of the 
separated portions of the train. Cox v. L. & N. R. R. Co., 1 Shannon, 
Tenn. Cases, 475 ; Rogers v. R. R. Co., 136 Fed. 573, 69 C, C. A. 321 ; 
R. R. Co. v. Pugh, 95 Tenn. 419, 33 S. W. 311. 

But if Payne did not deliberately lie down upon the track, he was 
guilty of such négligence in attempting to cross the passing track when 
blocked and in use by a f reight train then being made up, as to plain- 
ly preclude a recovery Under the circumstances, he was an in- 
truder and trespasser. Sesides, Payne was in a part of the station 
grounds where a passenger had no right to be, and the raiiroad com- 
pany owed him ao duty of précaution, unless his présence in that place 
was known to its employés, and this is not claimed. 

Judgment affirmed. 



LIMA LOCOMOTIVE * MACHINE CO v. NATIONAL STEEL 
OASTINGS CO. 

(Circuit Court of Appeals, Sixth Circuit July 17, 1907.) 

No. 1,652. 

1. CONTBACTS— MUTUAtITT. 

Where plalntlfC accepted défendants proposition to fumish ail plaln- 
tlff's requlrements in steel castings for the reraainder of the year, it priées 
mentloned, défendant was obligated to take from plaintia ail castings 
whlch their business should require, and the contract was therefore not 
vold for want of mutuality. 

[Ed. :Sote. — For cases in point, see Cent Dlg. vol. 11, Contracta, § 32.] 

2. CtJSTOMs AND Usages— Weitten Cokteact— Explanation — Oontbadictioh 

While évidence of custom and usage is admissible to explain the meaa- 
Ing of words and phrases used in a written contract and to annex thereto 
certain incidents which fcircumstances indicate the parties inteuded, when 
the words used do not necessarily exclude the opération of «uch custom 
or usage, évidence thereof Is inadmissible to contradict the contract. 

[Ed. Note. — For cases, in point see Cent. Dlg. vol. 15, Customs and 
Usages. 5 34.] 

3. Conteacts—Perfoemance>— Excuse. 

Nothlng will excuse the performance of a contract, except an act of God 
or the public enemy. 

[Ed. Note. — For cases In point see Cent Dlg. voL 11, Contracts, |§ 1409- 
1417.] 

4. OusTOMS AND Usages — Nonpeefobmanck of Contract — Accident — Un- 

AVOIDABLE DELAY. 

Where plaintiff had knowledge that its furnace was worklng badly, and 
that normal results could not be relled on, at the time It contracted to 



78 .01 , • , 155 FBDBBAI* EEPOBTBIR. ' :,< . : 

. pupply ^efendant's requirements of steelcastlngs for the remaînder of 
the year, ihe subséquent necesslty to shùt down Its plant for repairs was 
not' âh "accident" or an unavoidable cause of delay, withln a custom or 
usage among manufacturers of steel castings tjhat ail coutracts are subject 
to the contingeney of accidents and unavoidable delays. 

5. CONTBACTS— DiSOHAEGE BT BEEACH. 

Plalntlff having contracted in Aprll, 1902, to fumish defendant's re- 
quirements of steel castings for the remainder of thé year, furnished the 
same until August Ist, when, because of the necesslty of repairs, It was 
compelled to close Its plant untlI November 19th, during which tlme de- 
feridant was compelled to withdraw Its patternsïroni plaintiff and place 
them wlth other founders, havipg made arrangejnents qn ,the best obtain- 
able terms to obtain what plainitifC was uriable to furnislf. ' Held, that de- 
fendant was not bound to cancel such new contracts and return Its pat- 
terns to plaintiff on notice given in October that plaintiff's plant would be 
In opération, ready to turn eut work under the contract on or before No- 
vember 19th. , , . 

In Srror to the Circuit Court of the United States for the Western 
Division of the Northern District ôf Ohio. 

Action upon account for goods sold and delirered, and cross-action for dam- 
ages for breach of contract. Jury waived. The trial judge made a flndhig of 
faets and a gênerai flnding for the i>laintiff for the fuU amount of the account 
aud against the défendant upon its cross-petition. , 

. On Aprll ,10, 1902, the National Steel Castings Company made In writing the 
îollowiiig proposition to the Lima Locomotive & Machine Company: "Gentle- 
men: We make the following proposition for furnishing ail your requirements 
In steel castings for the remainder of the présent year at the priées mentioned 
below, f. o. b. cars at Montpelier, the terms to be thirty days net. You agrée 
to furnish us on or before the 15th of eaeh month the tonnage that you wish 
to order during the following month. We agrée to flU your orders as specifled 
to thaiamount of this tonnage, and to make such deUv^sries, as you requlre." 
Then followed a schedule of steel castings and prices per poùnd. This was 
accepted In writing by indorslng thereon, at the foot of the proposition, "Ac- 
cepted A^lî*ÏO,-1802," and duly sighed by the Lima Company. This contract 
the défendant set out in its cross-petitlon and averred: First, that the cast- 
ings for which the plaintiff had sued were ordered and supplied under this con- 
tract; second, that the plaintiff had f ailed and refused» thotigh vequested, to 
supply It tvith othër Castings nécessaryto meet the reqUiseoients of Its busi- 
ness, a-nd that défendant in conséquence had been obllged to contract for 
same with othier' founders and had paid for the castings so'procured $5,498.24 
over and above the contract price with plaintiff. . 

The défenses to the cross-petition were: First,' that the contract was void 
for'want of mutuality: second, that the furnace of the plaintiff broke down 
through an "unavoidable accident," and the pl^nt dosed for repairs from 
about Angust t to November 19, 1902. and that for this reason the plaintiff 
was excused from carrylng out its agreement, If yalid, during that time, and 
that there was ,»n universal custom among mapufacturers of st^el castings, 
well tnown to défendant, tbat ail contracts w^é subject to thè, contingeney 
of strikes, accidents, and unavoidable delays, and, that this Contract was en 
tered into with référence to this custom; third, that notice was gIven the de- 
fendant that the furnace of the plalntlff woûld' résume opération about No- 
vember ]9th, but défendant did not furnish plaintiff with patterns hy which 
It might hâve supplied defendant's November ànd'December requirements. 

Henry W. Seney, for plaintiflf in error. 
Lloyd Williams, for défendant in error, 

Before LURTON, S:^yERENS, and RICHARDS, Circuit Judges. 

After making the foregoing statement of the case, LURTON, Cir- 
cuit Judge, delivered the opinion of the court. 



LIMA LOCOMOTIVE & M. CO. T. NATIONAL STEEL O. CO. 79 

1. We find ourselves unable to agrée with the learned circuit judge 
in respect to the nonmutuality of the contract by which the plaintiff 
agreed to supply ail of the "requirements" of the defendant's business 
for the remainder pf the year 1902, The défendant was engaged in 
an established manufacturing business which required a large amount 
of Steel castings. This was well known to the plaintiff, and the propo- 
sition made and accepted was made with référence to the "require- 
ments" of that well-established business. The plaintifïs were not 
proposing to make castings beyond the current requirements of that 
business, and would not hâve been obligated to supply castings not 
required in the usual course of that business. By the acceptance of 
the plaintiff's proposai^ the défendant was obligated to take f rom the 
plaintiff ail castings which their business should require. The con- 
tract, if capable of two equally reasonable interprétations, should be 
given that interprétation which will tend to support it and thus carry 
out the presumed intent of both parties. The second and third para- 
graphs nîust be read in the light of the first. Thus read, there is no 
ground for doubting that the words the "tonnage you wish to order," 
and "sucli deliveries as you may require," hâve référence to the es- 
tablished "requirements" of the business for the following "month," 
and the deliveries of the tonnage thus estimated. The contract falls 
under and is governed by the case of Loudenback Fertilizer Co. v. 
Tennessee Phosphate Co., 121 Fed. 298, 58 C C. A. 220, 61 L. R. A. 
402, where the contract was to sell to a manufacturer of fertilizer 
"its entire consumption of phosphate rock" for a term of fîve. years. 
In that case we held that the contract was mutual, apd the buyer un- 
der obligation to take its entire requirement of nhosphate rock from 
the seller. Goncerning the definiteness of such; a contract, we said : 

"A contract to buy ail that one shall require for one's own use in a partic- 
ular manufacturing business is a very différent tliing from a promise to buy 
ail that one may désire, or ail that one may order. The promise to talie ail 
that one can consume would bebrolien by buying from another, and it is this 
obligation to take the entire supply of an established business which saves 
the mutual character of the promise." 

To the same effect and directly in point are the cases of Cold Blast 
Transp. Co. y. Kansas City Boit & Nut Co., 114 Fed. 77, 52 G. C. A. 
25, 57 L. R. A. 69,6, Minnesota Lumber Co. v. Whitebreast Coal Ce, 
160 111. 85, 43 N. E. 774, 31 L. R. A. 529, and Wells v. Alexandre, 130 
N. Y. 642, 29 N. E. 143, 15 t,. R. A. 218. 

2. Among the fîndings of fact was the following: 

"(19) Throughout the United States it is a custom among manufacturers of 
steel castings, such as were to be manufactured for défendant by plaintiff, to 
make ail agreements continrent upon strikes, accidents, and other unavoidable 
delays, and ail contracts for' th€! manufacture of such castings were made 
with référence to and cdnditiOned upon such cjistom, which said custom was 
well known to défendant when said agreemént waa entered into, and was 
made with référence to said custom." 

The court also fpund that the contract itself was contained upon 
the printed letter héad of, thé plaintifï, which, among other things, 
had printed thereon thèse words : "Ail agreements contingent upon 
strikes, accidents âhdpthçr unavoidable delays, beyond our control." 
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Ndthîn^ "îs better settled than that it is not admissible to contradipt 
a eoiitract'by évidence of custom or usage, but admissible to explain 
the meaning ôf words and plirases used aild to aniiiex to such con- 
tracts certain incidents which circumstances indicate the parties in- 
tended to annex when the words they havè used do not necessarily 
exclude the opération of such custom or usagé. Lilla:rd v. Kentucky 
Distilleries & Warehouse Co., 134 Fed. 168, 174, 67 C. C. A. 74. 

That ndthing will excuse the performance of â coiitract except an 
act of God or the public enemy is equally clear. Whether the plain 
agreement to Supply the défendant with àll the castings which its busi- 
ness should require is not contradicted by a custom or usage which 
would excuse the performance upon the contingency of a strike or 
accident is a very grave question, and one which we pretermit be- 
cause we do not find that the plaintifï was préVented froni perform- 
ing its contract by the occurrence ôf any accident or, other contingency 
included by the alleged custom or usage in the steel casting business. 
It is true that the plaintifï's furnace' was shut down f rom August Ist to 
November 15th for the purpose of making niecessary repàirs. But the 
facts found show that the want of repair which necessitated going out 
of blasf for repairs August Ist was a condition which existed at the 
time this contract was executed, and had existed for sbme months be- 
fore. The output had been severally afïected for months by a de- 
fective opération, the cause of which was not understood. Various 
efïorts were made to remedy the matter, but without t-ésults. In this 
existing crîppled condition plaintifï entered into the contract hère in- 
volved and Gbntinued to operate until some time in June, matters grow- 
ing worse, when notice was given of a shutdown August Ist to overhaul 
and repair. It was after the work of overhauling had begun that the 
cause of the bad draught which had troubled the opération was dis- 
covered and remedied. The "accident" or "unavoidable delay" ex- 
cused by custom or usage must be confinçd to. accidents and delays 
due to causes originating after the contract. Plaintifï knew when it 
made this contract that its furnace was working badly,' and that normal 
results could not be relied upon. They did not then know the cause of 
the trouble, but that the trouble was more ' vital than they then sus- 
pected and would take longer to remedy is à niisfortune that cannot 
be cast upon the défendant as an "accident" çxcused by custom or 
usage. 

3. The "requirements" for defendant's; business for November and 
Décember were in excess of requirements ofprecediiig months. The 
défendant in error says that on October 34th it gave plaintifï in error 
notice that on or before November 19th its furnace would be in run- 
ning order, and that if fumished patterns they çould put them in sand 
and be ready to turn out work on or before that day. The facts found 
show that the castings required were made upon patterns supplied by 
défendant, and that when olaintiff shut down thèse patterns were 
necessarily returned and placed with other f ounders, and so were in 
' thèhands of other co^^tractors. Whèn thîs notice: was given, défend- 
ant notified plaintifï, that it had bë.^ f pr'céc}' td^ make arrangements 
:,wïth other found'ers for ïts requirefents 'fqr th^ remainder of the 
vèar, and that îts p?.ttérrts were in trie jpdssessiori of such other con- 
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tractors, to whom orders had been given. The court bclow found as 
a fact that from April Ist to the close of the year the priées of such 
castings advanced materially, and that it was difficult to get orders 
fiUed, and that the contract's made by défendants were for the best 
priées obtainable. The plaintifif, having inexcusably breached its agree- 
ment, is not in a situation to complain of the measures resorted to 
in good faith by the défendant to supply itself with the castings which 
the plaintiff was under obligation to furnish. It may be that sonie 
of defendant's outstanding contracts for November and DeCember "re- 
quirements" might haye been canceled and the patterns returned to 
plaintiff ; but it was not bound to do so under the circumstances. The 
market was an advancing one, and défendant made arrangements on 
best obtainable terms to obtain what plaintiff was unable to furnish, 
and this is ail the plaintiff had a right to àsk. Upon the facts found 
the judgment should hâve been for défendant for $5,498.24, less $3,- 
700.î'8, with interest on this balance from January 1, 1903, and the 
costs of this suit. 

Judgment reversed, with directions to enter judgment în accordànce 
with this opinion. 



CLOUGH V. GRAND TRUNK WESTERN RY. CO. 

(Circuit Ck)urt o* Appeals, Sixth Circuit. July 17, 1907.) 

No. 1,633. 

L Caeeiebs— CiRotTs Train— Transportation— OoNTBACT—iTjBtio Poliot. 

A circus Company, owning its own cars, contracted with a raliroad Com- 
pany for tlie liire of motive power and the use of tracljs and trainmen, to 
be consldered as the circus company's servants, for the transportatlon of 
the train from one place to another ; the contract exempting the railroaa 
Company from llabllity for injuries to any person or persons using the 
train from v^hatsoever cause. Held that, the raliroad company being un- 
der no légal duty to move the circus company In the manner specifled, the 
contract was not contrary to public policy. 

[Eâ. Note. — For cases in point, see Cent Dig. vol. 9, Carriers, § 648.] 

2. Same— Injuries to Employé— Carrier and Passenger— Relation. 

Where a carrier leased motive power, the use of its tracks, and train 
operatives to a circus company, under a contract exempting the carrier 
from liability for ail injuries, the relation of passenger and carrier did 
not exist between the raliroad company and an employé of the circus com- 
pany, traveling solely by virtue of his employment, who was not a party 
to such transportatlon contract, so as to entitle such employé to recover 
against the raliroad company for Injuries sustained in a collision between 
two sections of the circus train. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 9, Carriers, i 977. 

Who are pasaengers, see note to Chamberlain v. Piérson, 31 C. C. A. 164.] 

In Error to the Circuit Court of the United States for the Èastern 
District of Michigan. ; . 

Action for injufy to an employé of a traveling circus company while rlding 
In a train of cars belpnging,ta tus employer, drawn, under a spécial contract, 
over defendant's road. The circus company ovvned as a part of its eqûipment 
the cars necessary for thé transportatlon ot its animais, property, and em- 
ployés frôm plàciB to place, and through its own servalits loaded and unloaded 
thèse cars to.suitjts own ooavénience. .Fortbe haullng of thèse, cftrs upon a 
155 F.— « 
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schedule arranged to suit Its business, It contracted with the défendant Com- 
pany for motive power and servants to pperate same and trainmen to operate 
the train, ïbëse cars were 36 in nuimbet, and were dlvlded into two sections 
of same train. PlaintifC, while sieèping m one of the sleeping coaches pro- 
vided by bis employer for the use oi hls employés exclusively, was hurt by a 
rear-end collision betwen the t*© sections of the circ,us trahi. Whether this 
collision was a blameless accident, or was due to some defect in the brakes 
on the cars owned by the circus company, or some defect in one of the en- 
glues owned by the défendant eompàny, or was due to some négligence of one 
<or other of the servants engaged buthe opération of the train itself, does not 
appear, and no effort was made by either side to explaln. The plaintifC said 
below,, and ;here repeats, thathe was a passengèr, and that proof of an acci- 
dent and Injury makes a prima facie case for him. The défendant dénies 
that relation; and relies upon the çf'eciâl terms of the àraiigement imder which 
it was haullHg' this spécial circus train. That spécial contract, among other 
things, provided ttiat the rallroad company should hire the motive power and 
men to operate same and the right to use the tracks, to an extent necessary 
to haul: said cars, and that it should furnish train conductors, brakemen, en- 
glneers, and flréinen, but that the same should, while engaged in the opéra- 
tion of the circus compàny's train, be held to be the "servants" of the circus 
company, "and to be operating said motive power, cars, and trains under the 
order, directl<Jni and çontrol"-,of the; çirçus company. To enable the défend- 
ant to operate its own trains witliout interférence by the circus train and for 
the safety of ail concerned, it was further provided that theré opérations 
should be subject aiso to the rùles and régulations and orders of the defend- 
ant's ti-ain dispatcher. In considération of the spécial character of this con- 
tract, and tHe>eauced rates given, it was stipulated that the , rallroad com- 
pany should, not be llable to the circus company, or to "any person or persona 
whomsoever usitig said train 'Or'eàtTied under this contract' for any loss, in- 
jury or damage that may happen * .♦ • no matter how the same may be 
caused, ail risk whatsoever being taken and assumed by the" circus company, 
called the contractors. By anotber, clause tbe circus copipany agrées to as- 
-sumed alj rIsk of loss or damage, no matter how caused, "S^hich may be sus- 
. talned by any person, animal, or property of any Wnd while being carried" 
and to "indemnify, protect and save harmless" ; the said rallroad company 
: from any loss, damage, or- ^?:pense whieh it.may bear or, suffer arising ont of 
-any daim by any person op acçount of injury, pr loss bf property. Upon the 
;conclnsion of alï the évidence, the court below Instructed a verdict for the 
défendant in error. 

John H. Brogan and .Charles Hatch, for plaintiff in error. 
Harrison Geer, for défendant in error. 

: Before LURTON, SEVERENS, ànd RICHARDS, Circuit Judges. 

L,URTON, Circuit Judge, after making the foregoing statement of 
t|i(è case, deliverbd the opinîoil ûi the court. 

îf the contract undej; which the Wallace Circus wâs being transport- 
ed over the railway of the défendant was à valid contract, the relation 
of the railway company to the circus company was not that of a com- 
mon carrier at ail. ïhat .the railway company was under no com- 
mon-law .obligation ,to. mpve the circus company over its line in the 
manner it was Being tratisported at the time of the injury to the plain- 
tiff in error must be conceded. If the railway cotripany was under 
ilo statutory or common-law obligation to render the spécial service 
ijtwàs called upon to render there were no rçasons of public policy 
, which forbade me reii^itipn of sùch service ùpon such terms as the 
parties might stipulate. iThe right, to make spécial stipulation under 
such conditions bas beeri recognized and applied in a number of cases 
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substantially like the case at bar when circus trains were hauled un- 
der spécial agreements relieving the company from carrier's Hability. 
Coup V. Wabash, etc., Ry. Co., 56 Mich. 111, 23 N. W. 215, 56 Am. 
Rep. 374; Forcpaugh v. Delaware, etc., Ry. Co., 138 Pa. 317, 18 Atl. 
503, 5 L. R. A. 508, 15 Am. St. Rep. 673 ; Robertson v. Old Colony 
R. R. Ce, 156 Mass. 535, 31 N. E. 650, 33 Am. St. Rep. 483 ; Chicago, 
etc., Ry. Co. v. Wallace, 66 Fed; 506, 14 G. C. A. 357, 30 L. R. A. 
161; Wilson v. Atlantic, etc., R. R. Co. (C. C.) 139 Fed. 774. The 
same freedom of contract in respect to thé transportation of express 
matter and express messengers has been recognized repeatedly. B. 
& O. Ry. y. Voight, 176 U, S. 498, 30 Sup. Ct. 385, 44 L. Ed. 560, and 
cases therein cited. 

But it is urged with much force that Clough, the injured plaintiff 
in error, was not a party to the contract between the circus proprietors 
and the railway company, and therefore not affected by it. It has been 
said also that he neither agreed to relieve the railway company from 
liability for négligence while being carried upon the circus train nor 
bargained away by any agreement with the circus company his right 
to hold the railway company or the circus company liable for any nég- 
ligence by which he might be injured while Seing transported as an 
employé of the latter. Upon thèse grounds it has been urged that 
the Voight Case has no application, because there the messenger had 
expressly assumed in his contract with the express company the risk 
of ail in jury he might sustain while in its service and to assume and 
ratify any agreement thé express company had made or might make 
releasing any transportation company from liability to any of its em- 
ployés. It is unnecessary to consider whether an express messenger's 
right of action to recover for carrier's négligence would dépend upon 
any personal agreement made by him. In the Voight Case the mes- 
senger's release to the express company was a fact in the case, and as 
that inured to the benefit of the railway company it was unnecessary 
to gO farther. See, also, Long v. Lehigh Valley Co., 130 Fed. 870, 
65 C. C. Ai' 354, where it w'âs held that the messenger would be pre- 
sumed to know and assent to any contract between the express com- 
pany and the railway company under which he was to be transported. 

In Brewer v. N. Y., etc., R. Co., 124 N. Y. 59, 36 N. E. 334, 11 U 
R. A. 483, 31 Am. St. Rep. 647, it was held that the messenger was 
not affected by the contract between the express company and the rail- 
way company by which he was made to assume the hazard of his 
carriage; he having no knowledge of the contract. 

The express messenger casfes are ail distinguishable from the case 
at bar in the character of the service which the railway company un- 
dertook to render. In the express company case the car in which 
the ejçpress matter was carried and the meësenger traveled was fur- 
nished by the railway company, and the car itself was part of a train 
under the exclusive control of the carrier. Under the contract hère 
involved, the trains were made of cars furnished and loaded by the 
circus company. Thèse trains were pulled by engines which were the 
gênerai property of the railway company, but the spécial property of 
the circus company under a contract of hiring. The trains were to 
be hauled over the tracks of the défendant in error, but only upon a 
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Spécial coritract for the use of the tracks to the extent necessary. _ The 
engine ând the train were under the control of servants of the railway 
cGmpany, but under a contract by which they became for the purpose 
of moving this train the spécial servants acting under orders and di- 
rections and in behalf of the circus company. 

Neither was such a contract one which disabled the railway com- 
pany from discharging its- gênerai duties as a common carrier. The 
arrangement fell far short of that sort of transfer of corporate prop- 
erty which is involved in the leasing of one railway to another or to 
a Etranger. In the absence of statutory power, a leasing which dis- 
ables the lessor from the continued exercise of its corporate duties is 
ultra vires. Arrowsmith v. Nashville, etc., R. Co. (C. C.) 57 Fed. 
165, and cases thefe cited. The stipulation between the, railway com- 
pany and the circus company involved only the temporary use of the 
company's tracks for the single purpose of passing its train over the 
rails, from one point to another and the use of a limited amount of its 
motive power to haul thèse trains. This did not di sable the com- 
pany from the usual exercise of its corporate power. We see no il- 
îegality in a railway company permitting a use of its tracks by another 
which does not substantially disable it from the usual and ordinary 
performance of its corporate duties to the public. 2 Elliott on Rail- 
roads, § 451; Union Pac. R. Co. v. Chicago, etc., Ry. Co., 163 U. S. 
564, 16 Sup. Ct. 1173, 41 L. Ed. 265. Neither does the fact that the 
enginemen and trainmen were operating this train at the time of this 
collision afïect the question of liability to this plaintifï. They were 
the gênerai servants of the défendant in error, but on this occasion 
they were the spécial servants of those who hired them. For the time 
the railway company had parted with its control and direction of thèse 
servants and was not responsible for their acts to either the circus com- 
pany or those in its service whose only right upon this train was by 
virtue of their relation to the circus company. Byrne v. Railway Co., 
61 Fed. 605, 9 C. C, A. 666, 24 L. R. A. 693; Hardy v. Shedden Co., 
78 Fed. 610j,34 C. C. A. 261, 37 L. R. A. 33. This train under this 
contract was at the time being run or operated by the spécial servants 
qi the circus company, and their acts were the acts of that contracter, 
and not the acts of the railway company. 

The plaintifï paid no fare, and his only right upon the train was by 
virtue of the contract and arrangement which his employers had with 
the railway company. By the terms of that agreement his employers 
assumed ail risks of transportation and undertook themselves as hirers 
of motive power to move their own train under trackage rights ac- 
quired under same agreement. 

As the relation of passenger and carrier did not exist between plain- 
tiff and the railway company, an action for négligence based only upon 
that relationship cannot be maintained. 

Judgment affirmed. 
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LEBBNSBURGER V. SCOFIELD et aL 

(Circuit Court of Appeals, Slxth Circuit July 18, 1907.) 

No. 1,640. 

1. liANDLOBD AND TENANT— WaNT OF REPAIBS— I/ANDLOBD'S LIABILITT. 

Where a lease of the upper floor of a building obligated the lessee to 
keep and return the premises In good repair, and the water-closet which 
subsequently overflowed and injured the goods of a tenant on the floor 
below was in ordinary repair at the time the upper floor was let, the 
lessor was not llable for the injuries so caused. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 32, Landlord and 
Tenant, § 657.] 

2. Samk. 

Plalntlff leased the two lower floors and basement of a building, be- 
longlng to S., for life, remainder to M. At the time of thls lease, S. and 
M. had executed a mortgage on the entire property to secure S.'s debt to 
6. ; S. having executed a eonveyance of his life estate to M. to secure her 
guaranty to sueh debt, the eonveyance providing that she should collect the 
rents, and apply the same, flrst, to the cost of collection ; next, to repairs, 
taxes, and Insurance ; and, then, to the payment of such debt. Held, that 
the eonveyance was a mortgage and inefifective to malie M. llable as owner 
of the premises for injuries to S.'s goods caused by the overflow of a 
closet on the upper floor of the building rented to another tenant 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 
H. L. Peeke and C. T. Johnson, for plaintiff in error. 
H. E. King and G. D. Welles, for défendants in error. 
Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. Action by tenant of two lower floors 
of a three-story building for damages resulting from a defective water- 
closet on the floor above, occupied by another tenant. There was 
j'udgment for the défendant. 

The building, of which the leased premises were a part, was owned 
by Frank G. Scofield and Mary S. Moore ; Scofield being owner of an 
estate for his life, and Mrs. Moore of the remainder. In this state of 
the title, Lebensburger became tenant, under a lease made April 1, 
1899, for a term of five years, of the two lower floors and basement. 
This lease was between Frank G. Scofield and Mary S. Moore, de- 
scribing herself as trustée, as parties of the first part, and Lebens- 
burger, as the party of the second part. The rental was made payable 
to "Mary S. Moore, trustée, or J. L. Moore, agent for Mary S. Moore, 
until said F. G. Scofield's notes, secured by mortgage upon said prem- 
ises, shall be fully paid and thereafter on notice to second party by 
Mary S. Moore, Trustée, or J. L. Moore, agent, said rental shall be 
payable to Frank G. Scofield." 

The mortgage referred to was one made by Scofield and Mrs. Moore, 
upon both his and her estate, to secure Scofield's debt to one Henry 
Graefe, shown by 11 notes for $500 each ; one falling due each Decem- 
ber and June thereafter with a précipitation of maturity in case of de- 
fault of payment of any of the said notes when due, or the taxes up- 
on the property. It contained no power of sale, but was to become 
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void upon performance of the çovenants for the payments of the notes. 
Contemporaneously with thïs mortgage and lease to Lebensburger, 
Frank G. Scofield executed to Mrs. Moore a conyeyance of fais interest 
in the same premises, which recites the mortgage to secure Graefe in 
the payment of the grantor's notes, and that this instrument is to save 
her harmless theref rom. It is further provided that she is to coUect 
and apply the rents from the conveyed premises, first, to costs and ex- 
penses of collection ; Secoiid, to repairs and taxes and insurance; and, 
then, in payment of the grantor's debt to Graefe. In September, 1899, 
Frank G. Scofield executed a lease of the third or top fioor in said 
building to an unincorporatad social club, called the "Peerless Club," 
for a term of five years. Mrs. Moore was not a party to this lease, 
and the rental was payable only to the lessor, Scofield, or his order. 
While thèse two leases to différent tenants of the lower and upper 
floor were in force and the respective premises in the exclusive oc- 
cupation and control of the respective lessees, a water-closet upon the 
third flôpr bècame inoperative, either through neglect to keep sarîie in 
repair or through négligent use, and flooded the lower premises oc- 
cupieii ï^, ]L,eben?burger, daipaging his stock of merchandise to the 
extent of about $10,000. 

The jurisdiction of the court below to entertain the action against 
Mrs. Moore was sustained upon a former writ of error; the case being 
reported urider style of Lebensburger v. Scofield et al., 139 Fed. 380, 
71 C. C. A. 476. Though entitled there and now as an action agàinst 
Scofield and another', Scofield never appeared and has never been 
served, either personally or constructively. The action is therefore 
against Mrs. Moore aloné; the tenant of the uppèir or third floor, the 
Peerless Club, not being sued. 

There was 'no évidence upon which a jury could reasonably find for 
the plaintiflF. It was therefore not error to instruct for the défendant, 
Mrs. Moore. 

1. Mrs. Moore made two défenses: First, that she was not the 
owner or leSsor of either the lower or upper floors of the property; 
and, second, if she was, she was under no obligation to repair. In 
such circumstances, the oWner is not liable to the tenant for repairs, 
fior to strangers who sustain injury through the occupier's neglect 
to maintain repairs. Felton v. City of Cincinnati, 95 Fed. 336, 37 
C. C, A. 88; 24 Cyc. 1081; Petz v. Voight Brewery Co., 116 
Mich. 418, 74 N. W. 651, 72 Am. St. Rep. 531. Although the oc- 
cupiermay be liable to a stranger who sustains an injury due to 
want of repairs, yet the owner, if bound to repair, may be sued in the 
first instance. This is to avoid circuity of action, as the occùpier would 
hâve his remedy over, against the owner upon his covenant. Payne 
V. Rogers, 2 H. Black. 350., But if thé premises were in a dangerous 
condition when let for the purpose for which they were to be used, and 
this. was knpwn to the dwner, he would be directly liable to a stranger 
if his injury was due to such condition. Stenberg v. Wilcox, 96 Tenu 
163, 33 S. W> 917, 34 L. R. A. 615; Swords v. Edgar, 59 N. Y. 3g, 
17 Am, Rep. 295; • Wood on Landlord & Tenant, § 175; The King 
V. Pedlyj 1 Adv>& E. 1, 832; and IngAversen v. Rankin et al.y 47 N. }. 
Law, 18, 54 Aoi. Rep. 109. But there is neither averment not substan* 
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tial évidence that the plumbing on the upper floor was in a condition 
dangerous to the occupant of the lower floor when let out. This upper 
floor was unoccupied and therefore under the control of the owner at 
the time of the lease to Lebensburger in April, 1898, and so remained 
until September, 1899, when leased to the Peerless Club. That the 
owner would hâve been answerable to the occupier of the lower floor 
for any damage proximately due to deféctive plumbing upon the up- 
per floor while in control of the owner must be conceded. Glickauf 
et al. V. Maurer, 75 111. 289, 20 Am. Rep. 238 ; Priest v. Nichols, 116 
Mass. 401 ; Ingwersen v. Rankin et al., 47 N. J. Law, 18, 54 Am. Rep. 
109. But this lease of the upper floor was not executed until September, 
1899, and the flooding of the lower floor occurred July, 1902, and there 
was no material évidence showing that this water-closet was not in 

■ ordinary repair when the premises were let to the Peerless Club. That 
lease obligated the occupier to keep and return the premises in good 
repair. We do not overlook the fact that there was some évidence of 
comparatively unimportant troubles during the vacancy of the upper 
floor. But upon Lebensburger's complaint thèse were repaired. It 
was not until the spring after the third floor was let that any other 
repairs were found necessary. Thèse were made by the then occupi- 
ers and were of an unimportant character. From time to time there- 
after slight repairs were made by the club, but no condition developed 
beyond those incident to ordinary household plumbing. We can find 
in this transcript rlo such material évidence tending to show that this 

. disaster was due to a dangerous condition of this plumbing, known to 
the owner, at the time of the letting of this third floor in Septertiber, 
1899, as to make a case upon which a verdict could be founded upon 
the doctrine of the liability of an owner for thé dangerous condition 
of premises when let out. Mrs. Moore, assuming her to be the own- 
er, had no control of the premises let to the club from the date of 
their lease. The water-closet and toilet rooms were accessible only 
from the rooms occupied by the club and absolutely under their con- 
trol. Being in reasonably good repair at the time of the lease, she 
would not be liable to the tenants of the lower floor for damages re- 
sulting from négligence of the tenant of the upper floor in failing to 
maintain the closet in repair or from négligent use. Having parted 
with the entire control, she is absolved from liability for defects origi- 
nating under an occupier bound to do repairs. 24 Cyc. 1128, 1129 ; 
2 Wood on Landlord & Tenant, §§ 175, 381 ; Haizlip v. Rosenberg, 
63 Ark. 430, 39 S. W. 60; Freidenberg v. Jones, 63 Ga. 612; Ditchett 
V. Spuyten Duyvil, etc., Ry. Co., 67 N. Y. 425. 

2. Neither could we sanction a judgment based upon the contention 
that Mrs. Moore was owner. Her estate was the remainder upon ter- 
mination of the life estate in Scofield. The latter was alone entitled 
to the rents and profits during his life. The contention that she be- 
came owner by virtue of his conveyance to her of April 1, 1899, is 
not maintainable. That conveyance must be read with Scofield's 
mortgage :of same date to Graefe and the contemporanéous lease to 
lebensburger of part of the mortgaged premises. Thèse instruments 
show that the orie purpose was to protect her as his surety by a mort- 

jfage upon ^is îndiyidual estate and to empower her to receive and 
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apply the rents to come from Lebensburger in payment of the debt 
for which she was bound, after payment of such taxes, Insurance, and 
repairs as he should authorize, etc. No default having occurred un- 
der any of the notes of Scofield's mortgage, Mrs. Moore had, under 
the law of Ohio, as mortgagee, no right to take possession of the prem- 
ises and rio right to the rents coming from Lebensburger, except such 
right as was given her by the instrument of mortgage. Kerr v. Ly- 
decker, 51 Ohio St. 240, 248, 250, 37 N. E. 267, 23 L. R. A. 842; 
Allen V. Everly, 24 Ohio St. 97; Martin v. Alter, 42 Ohio St. 94. In 
Kerr v. Lydecker, Judge Burkett said of the légal title under a mort- 
gage: 

"The mortgage belng, in equity, regarded as a mère security for the debt, 
the légal title to the mortgaged premlses remains In the mortgagor as against 
ail the world, except the mortgagee, and also as against him until condition 
broken; but after condition broken the légal title as between mortgagor and 
mortgagee Is vested in the mortgagee." 

The joinder with Scofield in the lease to Lebensburger was as trus- 
tée, and not as owner. Whatever effect this might hâve had by way 
of estoppel in making her liable under any covenants, express or im- 
plied, as trustée or individually, we need not consider. If we assume 
that she is estopped by that lease from denying that she was an owner 
or lessor, the estoppel would be limited to that part of the premises 
let to Lebensburger. She did not join Scofield in the lease of the 
third floor and is under no estoppel in relation to that. The resuit of 
this assumption would be-that the relation of landlord and tenant might, 
by estoppel, exist between Mrs. Moore and Lebensburger as to the 
two lower floors ; but, if she was not the owner or lessor or occupier 
of the third floor, she would not be liable for the condition of the 
plumbing on that floor, either when that floor was let out or subse- 
quently. 

Judgment affirmed. 
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(Circuit Court of Anpeals, Sixth Circuit. June 14, 1907.) 

No. 1,6.3a 

OaBBIEBS— PUTTING PASSENGEB OïF AT DANGEEOTJS PLACE— PbOXIMATE GAUSBI 

OF Death. 

PlaintifiPs intestate was riding on defendant's railroad on a through 
ticket, which entitled him to transportation to a juuction with the next 
Connecting road. The train on which he took passage did not stop at the 
Junctioh, but stopped at a station four miles north, to which the train 
of the Connecting road also ran over defendant's track to make connection 
witb it. rDeceased was advised of such fact, and told to get off at such 
station, which he did, but for some uhexplained reason got back on the 
same train and started southward. He was soon discovered by the eon- 
ductors wbo put him off a half mile south of the station and told him that 
If he wonild hasten back he could still catch hls Connecting train, which 
would soon follow. : The place at which he was put ofC was between two 
tunnels, and he walked back through the north one, and" while talking with 
a ina:n whom he. met his train left tiie station, which was In sight and 
only a short distance away. He then turned southward again, walked 
tjirough the flrst tunnel, and entered the second, which was 1,600 feet 
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long, curving, very dark and narrow, and while in such tunnel was struck 
by a train and so injured that he soon dled. There was no material évi- 
dence to show how he came to be struck. Held that, conceding that de- 
ceased was put off at a dangerous place between the two tunnels, he had 
passed such danger and reached a place of safety, and the proximate 
cause of his death was, npt such négligence of the conductor, but his own 
voluntary act in turning back, for which défendant could not be held lia- 
ble. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, § 1245.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

A. G. Foster, the plaintiff's intestate, was run over and killed by a railway 
train operated by tbe servants of the défendant in error. ïhe accident took 
place In a long, narrow, and dark tunnel, being tunnel No. 26, between Oak- 
dale and Harriman Junction, Tenn. The deceased bought a ticket at Charles- 
ton, W. Va., from the Chesapeake & Ohio Railway Company, for Knoxville, 
Tenn. ; one coupon calling for a passage over the Chesapeake & Ohio Railway 
Company to Lexington, Ky., another for a passage over the Unes of the 
défendant railway company from Lexington to Harriman Junction, Tenn., 
and a third for a passage over the Southern Railway from Harriman to 
Knoxville. Harriman was the junction point of the railroads; but by ar- 
rangement the latter ran its trains over the rails of the first-named company 
to Oakdale, four miles north of Harriman, for the purpose of there exchan- 
ging passengers. One of défendants daily passenger trains did not stop at 
Harriman at ail, while the other did. The deceased, by mistake. took that 
train at Lexington which did not stop at Harriman. He was advised of this, 
and told to get ofC at Oakdale, where he could take a Southern train which 
would take him to Knoxville upon the coupon which called for that city. On 
reaching Oakdale deceased got off according to instructions given him ; but 
instead of waiting for and taking the Southern train, which he had been told 
would follow defendant's train out of Oakdale, he for some unexplained rea- 
son got back upon defendant's train. He was diseovered very shortly after 
leaving Oakdale, and told that he was on the wrong train, and that he could, 
by hurrying, get back to the platform and catch the Knoxville train before 
it should pull out. The train was at once stopped, and deceased put off at a 
point just ahout one-half mile south of the Oakdale platform, and at a point 
on defendant's Une between two tunnels, one kuown as "Tunnel No. 25" and 
the other as "No. 26." Tunnel No. 25 is a straight tunnel, about 200 feet In 
length, and open and light enough to see through. Its southern portai was 
some 200 feet north of the point where deceased left the train, and its north- 
ern portai is 1,200 to 1.500 feet from the Oakdale station. Tunnel No. 26 be- 
gan about 1,000 feet south of the point of éjection, and was some 1,600 feet 
long, curving, and very dark and narrow. Deceased started to walk back to 
Oakdale. He reached and safely passed through tunnel No. 25, and reached 
a point some 200 or 300 feet north of its northern portai, and was In plain 
sight of the Oakdale station, where the train he wanted was standing. There 
he met a Mr. Case, who lived at Oakdale, and stopped and had some conver- 
sation with him. While talking to Case the train he wanted to catch was ob- 
served to be moving, and Case told him he had missed his train. He then 
made some inquiries about tralus out of Oakdale and Harriman, and hôtels at 
each point. He was also told that It was about four miles to Harriman, and 
that Harriman was in just the opposite direction to Oakdale. Deceased then 
turned back and started down the track toward Harriman. While going 
through tunnel No. 26 he was struck and sustalned Injuries from which he 
soon died. There was no évidence, of material character, to show how he 
came to be struck. The tunnel is so dark and low and curving that smobe 
accumulâtes ahead of an engine going south in such a way as to prevent a head- 
light penetrating the darkness more than a few feet. There was évidence 
of compliance with the provisions of the Tennessee statute, in respect to the 
précautions to be observed in running trains, by the only two trains whieh 
could pôssibly bave collided with him. Foster alighted from defendant's) 
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train about 4 :15 o'clock p. m. and was found In tunnel No. 26 between 4 :30 
o'clock and 5 the same afternoon; the day belng Deeember 7th. At the close 
of ail of the évidence, the jury was instructed to find for the défendant 

Jérôme Templeton, for plaintiff in error. 

T. A. Wright and Edward Colston, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

After making the foregoing statement of the facts, the opinion of 
the court was delivered by LURTON, Circuit Judge. 

It cannot be said that there was not évidence from which the jury 
might hâve found that the deceased was put off at a dangerous place, 
from which he could not reach a place of safety without some risk. 
Neither was the évidence ail one way as to whether he got off volun- 
tarily or not at that place. In view of this state of the évidence, the 
trial judge announced that upon the matter of négligence there was a 
question for the jury, and based his instructions to find for the de- 
fendant in error wholly upon the ground that any négligence in putting 
him off when and where it did was not, as matter of law, the proxi- 
mate cause of his death. In this conclusion we concur. The de- 
ceased wished to connect with a train which would carry him to Knox- 
ville. There is no disputing the fact that he knew he had to make his 
connection at Oakdale, and that the train he had taken would not stop 
at Harriman Junction. He got off at Oakdale to do this thing. For 
some unexplained reason he got back upon the train he alighted from. 
Possibly this was due to some confusion of mind, for he was awakened 
from sleep to get off there. However, the fact is that after being fully 
advised he got off at Oakdale and then got back on again. The con- 
ductor discovered him very soon after leaving Oakdale, and told him 
plainly he had time, if. he would hurry, to get back to the platf orm and 
catch the train, which would in ten minutes follow his own train. 

Now, assuming that he did not of choice alight at this place be- 
cause it gave him a good chance to get back and catch the right train, 
but that he left only because the conductor put him off as a passenger 
upon a wrong train, it is not deniable that he was put off with the di- 
rection and in the reasonable expectation that he would go back to 
Oakdale, and that, if he did not delay, he would catch his train and 
retrieve his mistake. Contrary to his own expressed purpose and to 
the explicit direction of the railway conductor as to the direction he 
should take to extricate himself from the place, he dallied along until 
the train he was intent on catching had pulled out. If he had then 
gone to Oakdale, he would hâve there found that there was no pas- 
senger train, from either Oakdale or Harriman Junction, by which 
he might go to Knoxville, until morning. But if he preferred to stay 
at Harriman JUnction, though it was a place without accommodations, 
in order to take a chance of getting into Knoxville on a freight train, 
he would hâve found at Oakdale that an accommodation train would 
leave for Harriman within a few minutes. But, losing his chance to- 
catch the train he should hâve taken, he turned his back upon Oakdale, 
its hôtel and station being in full sight, and set off to walk down the 
track to Harriman Junction, four miles away. This he doubtless did 
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upon some notion that he might hâve there a chance fer a train to 
Knoxville which he would not hâve at Oakdale. Possibly he did this 
upon advice or information from Case. But Case was a stranger to 
the défendant in error, though he had once been in their employment. 
When he made this change in his plans, deceased had then extricated 
himself frpm any particuïar dangers incident to the place of his éjec- 
tion from the train, and might hâve made his way safely to Oakdale 
in ample time to hâve taken the local train for Harriman, if, for any 
reason, he should prefer to go there. 

The only légal liability of the défendant company in this action is' 
for damages resulting from being put ofï of its train at a dangerous 
place. But when he changed his purpose of going to Oakdale he had 
extricated himself from that dangerous place and was that moment as 
safe as if he had there been put ofif. Being in plain sight of the Oak- 
dale station and the principal Oakdale hôtel, and very near to paths 
alongside of the tracks which would hâve led him safely to the rail- 
way station, he turned his back upon Oakdale, returned to the alleged 
dangerous place from which he had made his way, and then, in the 
face of the ominous appearance and warning notices at the portai of 
tunnel No. 26, undertook to go through that gloomy passage under 
the mountain. This voluntary return to the dangerous place from 
which he had safely escaped, and his voluntary effort to go through 
tunnel No. 36, whether superinduced by information from Case or not, 
is of no légal importance, as Case was a stranger, was an act of folly 
which could not hâve been reasonably anticipated, and was itself an 
intervening and proximate cause of his death which ensued. A wrong- 
doer is responsible for the results which should be anticipated as the 
natural conséquences of the wrong, but not for those which ensue 
from some line of conduct by the injured person, or unforeseen con- 
séquences which might not be reasonably anticipated. The relation 
of the defendant's original négligence to the collision which occurred 
in tunnel No. 26 was too remote to be regarded as the proximate cause 
of his death. Milwaukee R. R. Co. v. Kellogg, 94 U. S. 469, 475, 24 
h. Ed. 256 ; Schefïer v. Railroad Co., 105 U. S. 249, 26 L. Ed. 1070 ; 
Butts v. Cleveland, C, C. & St. L. R. R. Co., 110 Fed. 329, 330, 49 
C. C. A, 69 ; Jarnagin v. Travelers' Protective Ass'n, 133 Fed. 893, 
895, 66 C. C. A. 623, 68 L. R. A. 499 ; Jackson v. Railroad Co., 13 
Lea (Tenn.) 491, 49 Am. Rep. 663; Railroad v. Fleming, 14 Lea 
(Tenn.) 128; Hamilton v. Railroad Ce, 183 Pa. 638, 38 Atl. 1085; 
Gaukler v. Détroit Ry. Co., 130 Mich. 666, 90 N. W. 660. 

The case of Washington, etc., Street Ry. Co. v. Hickey, 166 U. S. 
521, 17 Sup. Ct. 661, 41 L. Ed. 1101, has been cited and pressed upon 
us as if it established some new rule in respect to what constitutes a 
proximate cause of négligence. This is a misapprehension of the case. 
In that case counsel sought to separate the cause of the accident into 
two distinct causes, one of which they claimed was remote and the 
other proximate. The court, upon the peculiar facts of the case, said : 

"The two 80-called négligent aets were In fact unlted In producing the re- 
suit, and they made one cause of concurring négligence on the part of both 
eompanies. They were In point of tlme substantially slmultaneous acta and 
parts pf one whole transaction, and It would be Improper to attempt a sépa- 
ration in tbe manner asked for by the counsel for the borse car company." 
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Counsel hâve suggested that there might be a liability for the action 
of the signal man at the tower, between the two tunnels, in permit- 
ting north-bound trains to enter tunnel No. 26 while the deceased was 
in that tunnel. The pleadings raise no such question, nor does the 
évidence show the signal man to hâve had any knowledge o£ deceased's 
présence in the tunnel when he signaled trains bound north that the 
track was clear. 

Judgment affirmed. 



NATIONAL ASS'N OF EY, POSTAL CLERKS v. SCOTT. 

(Circuit Court of Appeals, Second Circuit. May 30, 1907.) 

No. 270. 

1. Insurance— Action on Accident Polict— Bueden and Measubb op Proop. 

Ta warrant a recovery on an accident policy Insuring against deatl» 
only when it results alone from an accidentai injury, the plaintiff must 
establish two fundamental propositions: First, that there was an acci- 
dentai injùry; and, second, that it alone caused the death. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 28, Insurance, S 
1721.] 

2. Same— Peoop of Accidentai, Injuky— Sufpiciency or Evidence. 

In an action to recover for the death of an insured uuder an accident 
policy or certiflcate whlch provided that the insurer should be liable for 
death only in case It resulted alone from bodily injuries received through 
external, violent, and accidentai means, the plaintifC was not entitled t» 
recover where the soie évidence relating to the receipt of any accidentai 
Injury by the deceased was testimony showing that some three months 
prior to his death there was a discolored spot on one of his shins, sev- 
eral inches In extent, whlch mlght hâve been caused by a bruise or an 
abrasion. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 28, Insurance, i 
1721.] 

3. Tkiai/-^Pisection of Verdict— Insuffioienct of Evidence. 

Under the ruie of the fédéral courts, a court should direct a verdict 
where the évidence produced by the party on whom rests the burden of 
proof Is insufflcient to sustain a verdict in his f avor. 
. [Ed. Note.— For cases in point, see Cent Dig. vol. 46, Trial, §§ 376- 
S80.] 

In Error to the Circuit Court of the United States for the Western 
District o.f New York. 

On writ of error to the Circuit Court for the Western District of 
New. York to review a judgment entered upon the verdict of a jury in 
favor of the plaintiff for $3,430i40, upon a certificate of insurarice for 
$3,Q00, issued by the défendant to Winfield L. Scott for the benefit 
of the plaintiff^ who was his wife. 

Edward P. White, for plaintiff in error. 
Carey D. Dàyie, for défendant in error. 

Beforè tACÔMBE, TOWNSEND. and COXE. Circuit Judges. 

COXEii Circuit Judge. The certificate issued 'to Scott provides that 
if, durirl^^;îts continuance, he shàll receive bodily injuries "through 
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external, violent and accidentai means" and "if death shall resuit from 
such injuries alone within one hundred and twenty days the association 
will pay net to exceed $3,000 * * * to Mary A. Scott, his wife." 

The complaint allèges that on or about November 1, 1902, at the 
village of Cuba "and while the said Winfield L. Scott was actually en- 
gaged in the performance of his duties as a railway postal clerk he 
received severe injuriés by accidentai, external and violent means, 
which injuries received as aforesaid caused the death of said Winfield 
h. Scott on the 25th day of January, 1903 ; that such injury, received 
as aforesaid, was entirely accidentai, and that the same was the cause 
of the death of said Winfield L. Scott, and that such death occurred 
within the period of one hundrêd and twenty days af ter the occurrence 
of such injury." 

This allégation is deniéd by the answer, the défendant alleging that 
death resulted from natural causes. 

At the close of thetéstimony the court was asked to direct a verdict 
for the défendant on the ground that the plaintiff had failed to prove 
a case of death from accidentai causes. The court was at first disposed 
to grant the motion, saying: 

"My impression is that there is no évidence laere of accidentai deatli. T 
thlnls I must ask you to convince me that this death was caused by one ol 
thèse reasons specifled In the pollcy and the constitution of the order." 

Subsequently, however, he became convinced that there was "spme 
évidence tending to show that prior to November 1, 1902, the décèdent 
was a strong healthy man not affiicted with any of thèse diseases with 
which he was subsequently afflicted," and concluded to submit thé 
case to the, jury. 

The principal question litigated was this : Did the assured receive on 
November 1, 1903, an accidentai injury, and, if so, did death resuit from 
this injury alone? 

In approaching the considération of this question it is well to bear 
in mind that the law places ^pon the plaintiff the burden of establish- 
îng two f undamental propositions : First, that there was an accidentai 
injury; and, second, that it alone caused the death ôf Scott. 

The évidence is overwhelmingly to the effeet that prior to November, 
1902, Scott was far from w^ll ; he had been reduced in salary and plâc- 
ed on the short run betweén Salamanca and Hornéllsville, instead of 
the long one between Salamanca and Jersey City. During the seven 
ye'ars prior to his death he was f requently off duty on account of sick- 
ness and wrote to the chief clerk explaining the cause of his absence 
and the nature of his illness. as shown by certificates of physicians in- 
closed. Thus, from January 1 to March 1, 1900, Dr. Lattin certified 
that he was suffering. from "albuminuria," which incapacitated him 
from attending to duty; from April 30 to May 31, 1902, Dr. Wilcox 
certified that he was unable to attend to his duties because of an op- 
ération for "double hertiia" ;■• from June 27 to July 5, 19(33, he was 
treated by Dr. Miller for f 'congestion of the liver and palpitation of thé 
heart," and from November éthto November 6th he Was sufïering from 
"heart trouble," as certified toby Dr. Bourne. Dr. BozovSky, of Dun- 
kirk, attended him from Dècember 17, 1903, to Dècember 30, .1902, 
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and certifiée! that his âilment was "torpid ' liver and nephritis," and 
the same physician certifies; that th'e chîef cause of death was "neph- 
ritis," the contributing cause being "valvuîar heart trouble." 

Within six months , prior to Novenjber Ist, therefore, Scott, who 
was 60 years of âge, had been treated for double liernia, congestion of 
the liver and palpitation of the heart, In view of ail this it is not sur- 
prising that July 5, 1903, he wrote hisjchief : "Dr. Miller says I was 
pretty near a goner on June 27th." After November Ist there are 
certificates from three phy^icians as to Scott's maladies, but no one of 
them mentions an accident or the discovery of a bruise upon one of 
his shin bones. On November 6, 1902, Scott wrote Chief Wade : "I 
was taken seriously ill Tuesday night (November 4). My heart 
rather failed me." On November llth and 13th and on December 
Ist he also wrote Wade, but in none of thèse was there any allusion 
to an accident or a bruise. . 

Under the certificate of insurance Scott was entitled to recèive "a 
sum not exceeding $15.00 per week ?igainst loss of time." Although 
he was oflf duty for 13 weeks after November 1, 1903, he made no ap- 
plication for an allowance and did not mention any accident, notwith- 
standing the fact that he wrote to the defendant's collecter paying an 
assessment about November 30th. 

An autopsy was made February 4, 1903, and the physician who madé 
it testified as follows : 

"I examined the thorax and found bpth Iimgs in a state of congestion and 
engorgement, Indlcatlng pneumonia in lifè. The left pleura was adhèrent, 
showing that an old pleurlsy had existed. The heart was hypertrophied ; the 
left ventriele being greatly thicljened. The mlddle valve of the aorta had a 
calcareous deposit at its base which seriously Interfered wlth the closing of 
the valve, making a permanent heart leak. The aorta just above the valve 
had a patch of calcareous degeneration in M about half an inch long, and 
there were several other smalier patches of calcareous degeneration near it 
in the vessels beyond. The liver was simply engorged with bile, there being 
an impacted stone in the cystic duot pressing on the common duct and a sup- 
purating gall bladder. Both kidneys showed degeneratlve processes, the cap- 
sules peeling readily, and an abscess was foufid in the upper part of the left 
kîdney; constrlcted arid enieysted appendixt Other abdominal organs normal. 
From what I saw of the lungs and thelr condition, pneumonia had been prés- 
ent at the time of death. Pneumonia of both lungs of the degree observed, 
together with the weak and leaking heart, was praetically of a fatal nature. 
In cases of serious pneumonia, a weak heart, or a heart such as that of the 
deeeased, is a serious additional factor." 

To find that Scott was a strong healthy man on the first day of No- 
vember, 1903, involves the conclusion that he was a malingerer and 
a falsifier and that the physicians who certified to his disabilities were 
either charlatans or incompétents. On the contrary, the record shows 
that Scott was a hard wOrking, conscientious, honest man and that 
the physicians were men of learning and high standing in their pro- 
fession. 

But, let it be assumed that there was sufïicient dispute upon the tes- 
tiiçony to warrant the submission of the question ais to liis previous 
health to the jury, how then stands the case? The entire fabric of 
the defendant's liability is built upon thetheory that Scott received an 
injury on November 1, 1903, at Cuba, which catlsed his death. This 



NATIONAL ASS'N OF RY. POSTAL CLERKS V. SCOTT. 95 

is the keystone of the plaintiff's case; if it be removed the entire struc- 
ture falls to the ground. We hâve searched the record in vain for évi- 
dence of such an injury or, indeed, of any in jury, on that day. The 
plaintiff testified that when her husband left home on the last day of 
October he was in good health, with no wound on his leg and that 
when he returned at 4 o'clock on November Ist he appeared sick, feeble 
and weary. There was a bruise on his left shin five or six inches long 
and two or three inches wide; it looked red. Dr. Mcintosh saw this 
bruise in November but did not examine it until December. He thus 
describes it: 

"It was very much discolored. It looked as though the skln had been 
rubbed or jammed and quite badly discolored. The discoloration was up 
and down the leg. It might hâve been flve or six Inches in length and four 
or five wide, about that. It did not look as though there had been any tear- 
Ing through the skin, to get down through the whole of the skln." 

When, where or how this bruise was received does not appear. There 
is no proof that it was received at Cuba on November Ist. In fact the 
testimony of the trainmen is to the effect that Scott performed his du- 
ties as usual that day. He said nothing about an accident and they 
heard of none. The postal clerk at Hornellsville, in whose office 
Scott was required to register, saw him November Ist. He also saw 
him on his next trip, November 3d. He said he was going to Cat- 
taraugus to vote. On the night of élection day he went to Salamanca 
intending to take his usual trip in the morning. That night he was 
found at his boarding house, in Salamanca, by Dr. Bourne in a serious 
condition from which he was aroused by hypodermics of strychnine 
and digitalis. On the 6th of November he went to his home where 
he remained until December 18th, when he was taken to the home of 
his son, at Dunkirk, where he remained until his death. 

In the hypothetical questions addressed to the médical experts the 
plaintiff's counsel assumes that Scott received an external injury on 
November Ist severe enough to produce shock which caused ail the oth- 
er ailments which resulted in his death. Indeed, the trial proceeded 
from beginning to end upon this theory, which would be plausible 
enough were not the major premise — injury through external, vio- 
lent and accidentai means — wholly lacking. 

It is true that he had a bruise on his left shin, but everything else 
regarding it is left to conjecture. Instead of proving an injury re- 
ceived at Cuba on November Ist severe enough to produce shock, the 
présence of shock caused by the injury and nephritis and heart disease 
resulting from shock, the plaintiff's logic is in the inverse order. The 
argument proceeds on the folloWing hypothèses — that death on Janu- 
ary 25, 1903, was caused by diseases which may hâve been produced 
by shock, that shock may be caused by a severe external injury, that 
a bruise on the skin indicates an external injury, therefore Scott must 
hâve received such an injury on November Ist at Cuba. It will be ob- 
served that there is a fatal hiatus between the fact that death occurred 
and the conclusion that it was caused alone by an external injury. 

We are of the opinion, therefore, that the court should hâve directed 
a verdict for the défendant on the ground that the plaintiff had not 
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sustaîned the ohus of proving that Scott's death was caused alone by 
external violent and accidentai means. 

As there was no direct proof of this fundamental fact and as plain- 
tiff's contention regarding it rested only upon presumption and guess- 
work, it was the duty of the court to direct a verdict for the défendant. 

In Com'rs v. Clark, 94 U. S. 27S, at page 284, 34 L. Ed. 59, the court 
says: 

"Dèclded cases may be found Where It la held that, if there Is a scintilla 
of évidence In support of a case, the judge is bound to leave it to the jury; 
but the modem décisions hâve estabiished a more reasonable rûle ; to wit, 
that, before the évidence Is left to the jury, there is or may be in every case a 
prelimlnary question for the judge,' ^not whether there is literally no évidence, 
but whether there is any upOn- vehich a Jury can properly proceed to flnd à 
verdict for the party produeing lit, upon whom the burden of proof is imposed." 
North Penn. E. Co. v. Com. Nat Banli, 123 U. S. 727, 733, 8 Sup. Ct. 266, 
31 L. Ed. 287; Andersen Oo* Com'rs v. Beal, 113 U. S. 227, 241, 5 Sup. Ot. 
433, 28 L. Ed. 966 ; Pleasants v. Faut, 22 Wali. 116, 22 L. Ed. 780 ; Treat Mfg. 
Co. V. Standard Steel & I. Co;, 157 U. S. 675,. 15 Sup. Ot. 718, 39 L. Ed. 853; 
Cudahy Pacliing Co. v. Marcan, 106 Fed. 645, 45 C. C. A. 515, 54 h. R. A. 258; 
Penn. E. Co. v. Martin, 111 Fed: 586, 49 C. C. A. 474, 55 L. E. A. 361. 

Even if it be assumed that there was an injury as alleged in the com- 
plaint it is doubtful if there was sufficient évidence to go to the jury 
upon the question whether or not the injury alone caused the death. 
The law on this subject is well statedin Masonic Ass'n v. Shyock, 
73 Fed. 774, 20 C. C. A. 3, as foUows: 

"The burden of proof was upon the défendant in error to establlsh the 
facts that William B. Shyock sustained an accident, and that that accident 
was the sole cause of bis deatij, independently of ail other causes. If Shyock 
suffered such an accident, and his death was caused by that alone, the as- 
sociation agreed by this certlflcate to pay the promised indemnity. But if he 
was afifected with a disease or bodily Inflrmity which caused his death, the as- 
sociation was not liable under this certificate, whether he also suffered an 
accident or not. If he sustained an accident, but at the time It occurred he 
was suffiering from pre-existing disease or bodily inflrmity, and if the acci- 
dent would not hâve caused his death If he had not been afCected with disease 
or- inflrmity, but died because the accident aggravated the effects of the dis- 
ease, or the disease aggravated the effects of the accident, then the défend- 
ant is not liable, because the express contract.was that the association should 
not be liable for the amount of the insurànce, for In such a case death would 
not be the resuit of accident alone, but would be caused partly by the disease 
and partly by the accident." 

The death being producéd by Bright's disease assisted by valvular 
heart trouble it is difficult to perceive, in view of the prior difficulty 
with the heart, how it can be saîd that the injury alone caused the 
dCîith. îiowever, we prefer to rest the décision upon the entire ab- 
sence of any compétent proof of the happening of the alleged acci- 
dent. ' 

The judgmènt is reversed and a new trial order«<L 
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MARTIN V. WILSON. 

(C9rcnlt Court of Appeals, Second Circuit. June 10, 1907.) 

No. 222. 

■QxnTT—JtTRisDicTioN— Adéquate Remedt at Law. 

A bill in equity alleged that complalnant owned certain stock and 
bonds of a railroad company; that défendant represented tliat he had 
contracted to sell a large amount of ttie stock and bonds of sald com- 
pany to another company and agreed to pay complalnant the same priées 
he was to recelve for hls stock and bonds and for those of other holders 
whlch he mlght secure; that a wrltten contraet to that effect was en- 
tèred Into between them and carrled out, but that such représentations 
were false and fraudulent, In that défendant was to recelve, and did re- 
celve, larger priées than those stated, the exact amount of whieh were 
unknown to complalnant Held, that such bill dld not state a cause of 
action cognizable by a fédéral court of equity, complalnant having on the 
facts alleged a complète and adéquate remedy at law by an action to 
recover damages for the fraud, and the amount actually recelved by de- 
fendant belng as readlly ascertalnable In such an action as In an equity 
suit. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 19, Equity, { 156.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

S. C. Carleton and Wm. J. Harding, for appellant 
Carter, Ledyard & Milburn, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The salient allégations of the bill are as fol- 
lows : That in July, 1892, the complainant stated to the défendant, who 
is the sole surviving partner of the firm of R. T. Wilson & Ce, that he 
intended to bring an action, in which the said firm would be défendants, 
to contest the legality of the issue of certain bonds of the Louisville, 
New Orléans & Texas Railroad Company. That the défendant 
thereupon §tated and represented to the complainant that he was the 
président of the said railroad company and that his firm was the owner 
and holder of a large portion of the capital stock and of certain bonds 
of the said road and that his firm had agreed with the Illinois Central 
Railroad Company for the transfer to it of the control of the said Louis- 
ville Company. That the firm of R. T. Wilson & Co. further stated that 
they were desirous of obtaining more bonds and stock of the Louisville 
Company than they then controlled to enable them to take advantage 
of their agreement with the Illinois Company and, for the purpose of 
inducing the complainant to part with his own bonds and stock and 
to procure the delivery of other like bonds and stock to the said firm, 
the défendant represented that only by dealing with his firm could com- 
plainant obtain more than $310 for each bond and $10 for each share 
of stock owned by him ; which statement and représentation was false 
and fraudulent. That thereupon the said firm ofïered the complain- 
ant, if he would refrain from bringing said suit, that they would pay 
155 E,— 7 ■ ' ■ ^ ■■ '■ 
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him for his bonds and stock the same price that they were to re- 
ceive from the Illinois Company for their own bonds and stock. That 
they also offered to pay him the différence betweep the price at 
which he procured the bonds and stock of third parties to be delivered 
to them and the price which they were to receive for their own bonds 
and stock from the Illinois Company — the names of varions owners 
and, the amount of their holdings being particularly mentioned. That 
relying upon thèse false and fraudulent statements and représenta- 
tions the défendant entered into an agreement with the firm, a mémoran- 
dum of which was reduced to writing and signed by complainant and 
said firm. 

This agreement states in détail the bonds and stock Vhîch are to 
be sold and delivered and the priées to be paid therefor and, with 
the exception of a f ew unimportant f ormalities, concludes as follows : 

"The $24,000 is ail that is to be paid Martin under this agreement, except 
such profit as Mr. Martin may make on the bonds and stock below 25 cts. for 
the bonds and 10 cts. for the stock. 

"The bonds and stock are to be paid for, to parties brlnglng them In, from 
tlme to tlme at such prlces under 25 cts. and 10 cts. as Martin may deslgnate ; 
and if paid for at less than 25 cts. and 10 cts. the différence Is to be paid to 
him as they are delivered by the parties. It Is agreed that not more than 25 
cts. shall be paid for the bonds and 10 cts. for the stock, to any parties dur- 
ing the pendency of this agreement, except with the permission of Martin." 

The bill allèges further: That, for a valuable considération, the 
défendant and his firm warranted that the Illinois Company had agreed 
to pay the firm for the bonds and stock owned by them $350 for each 
bond and $10 for each share of stock ; that relying upon the said rep- 
résentations and warranty the complainant delivered under the con- 
tract 1,095 bonds and 4,300 shares of stock and was paid therefor at 
the contract rate. That the said firm received from the Illinois Com- 
pany more than they paid complainant for said bonds and stock and 
profited greatly by reason of their false and fraudulent statements, 
to an extent unknown to complainant. That complainant first dis- 
covered the fraud and the larger amounts received from the Illinois 
Company in January, 1903. 

The complainant offers to return to the firm of R. T. Wilson & Ca 
whatever bonds and stock may be necessary to put the firm in the posi- 
tion they occupied prior to June 36, 1893. The bill invokes équitable 
relief because the extent to which the said firm hâve secretly profited 
by said transaction is unknown to complainant. 

Alternative relief is demanded as follows : First, that a master be ap- 
pointed to take an account; or, if mistaken in this relief, then, second, 
that the written contract be reformed so as to agrée with the oral con- 
tract ; or, if mistaken as to the right of the complainant to an accounting 
or to a reformation of the written contract, then, third, that the con- 
tract be rescinded and the défendant be directed to return ail of the 
bonds and shares of stock transferred thereunder. Lastly, the com- 
plainant prays, if he be mistaken in ail the foregoing prayers, that he 
may hâve such other or further relief as to the court may seem just 
and équitable. The défendant demurs on the ground that the bill shows 
on its face that the subject-matter of the suit is not within the juris- 
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diction of a court of equîty because the complainant has a plain and 
adéquate remedy at law and is not entitled to the relief prayed for. 
Confining the allégations of the bill to the facts pleaded and reducing 
thèse facts to their last analysis we are convinced that the only cause 
of action stated is for the recovery of damages based on fraud. That 
the complainant has a complète and adéquate remedy at law we hâve 
no doubt and we see no reason for the interposition of a court of 
equity. There can be no dispute as to what the actual agreement be- 
tween the parties was because it was reduced to writing, and the 
reciprocal obligations of the parties are stated in concise and unam- 
biguous language. 

In substance R. T. Wilson & Co. agreed to pay the complainant 25 
cents on a dollar for the bonds and 10 cents on a dollar for the stock, 
for ail bonds and stock which he brought in, or caused to be brought 
in, to the firm. The amount due under this contract was fuUy paid. 
The accusation against the défendant is that the complainant was in- 
duced to enter into the contract by the false and fraudulent statements 
of the défendant that his îirm was to be paid 25 cents and 10 cents, 
respectively, on the bonds and stock by the Illinois Company and that 
he would pay complainant the exact snm he received from the Illinois 
Company. Is it not manifest, if the complainant succeeds in proving 
the false représentations and the averment that more than the contract 
price was paid by the Illinois Company to the firm of R. T. Wilson & 
Co., that when he has been paid the différence between what he did 
receive and what he should hâve received he will no longer hâve a cause 
of complaint against the défendant? It is argued that the amount re- 
ceived from the Illinois Company is unknown and that it is necessary 
to invoke the powers of a court of equity to compel a discovery in 
this regard. Assuming for the moment that the difificulty of obtaining 
testimony afïords a reason for turning a complaint in an action at law 
into a bill in equity, we are unable to see, in the présent situation, why 
there should be any greater difficulty in the one case than in the other. 
The défendant knows how much he received from the Illinois Com- 
pany and that company knows how much it paid for the bonds and 
stodc. The books of the company and of the firm undoubtedly con- 
tain entries of the transactions. The process of the court will compel 
the attendance of witnesses and the production of books as efltectually 
in a common-law action as in a suit in equity. 

The fact that the bill deals in large figures and states a seemingly 
complicated transaction tends to obscure the real issue between the par- 
ties. Let us test it by a simple illustration, for the principle is the same 
whether one bond or a thousand bonds are involved. A. agrées to 
pay $350 to B. for a bond the face value of which is $1,000. A. fraudu- 
lently represents that he has an agreement with C. by which C. is to 
pay $250 for such bonds ; that no one else can afford to pay more than 
$210 and that if B. will sell he will be given the full benefît of the 
agreement with C. and receive whatever sum C. pays to A. Relying on 
this représentation B. accèpts the ofïer and the sale is consummated. 
Subsequently he leams that C. paid A. $300 for the bond. Is it not too 
plain for debate that, on thèse facts, B.'s remedy is an action at law 
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to recover damages, the measure of which should not exceed the sum 
of $50? A court of equity has no jurisdiction of such a controversy. 
The decree is affirmed. 

TOWNSEND, Circuit Judge, heard the argument, participated in 
the consultations and voted to affirm. 



In re FIEST NAT. BANK OF LODISVIIJDE, ET. . 
MEST NAT. BANK OF LOUISVILLB, Kï., V. HOLT. 
(Circuit Court of Appeals, SJxth Olrçùlt Junç 17, 1907.) 
Nos. 1,654, 1,655. 

1. BAwkauPTCT— Mode of Review— Ohdees Made in Bankbuptct Peoceed- 
■' iNës. 

.. An order made by a court of bànkruptcy afiirmljig an order of a référée 
settljig aside an allowanee of a gecured çlalm, and requiring the creditor 
to pay to the trustée the amount of an unlawful préférence, is one made 
In the bànkruptcy proceedings proper, and is rèviewable on pétition for 
rèviewi under Bankr. ACt July 1, 1808, c. 541, § 24b, 30 Stat 553 [U. S. 
Comp. St. 1901, p. 3432]. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 6, Bànkruptcy, § 015. 

Appeal and review In bànkruptcy cases, see note to In re Eggert, 43 
ce. A. 9.] 

2. Same— VoinABLE Pbefeeences— Iktent to GflVE Peefeberçe. 

Ta render a preferential payment received by a creditor from hls debtor 
wlthin four mo hs prior to the latter's bànkruptcy vbidable under Bankr. 
Act July 1, 1898, c. 541, § 60b, 30 Stat. 502 [U. S. Comp. St. 1901, p. 3445], 
as aaiended by Act Feb. 8, 1903, c. 487, § 13, 32 Stat. 790 [U. S. Comp. St. 
Supp. 1006, p. 689], the bankrupt must not only hâve been insolvent when 
the payment was made, but must hâve intended it as a préférence, and. If 
In fact made In the ordinary course of business, without thought of injur- 
Ing other creditors and In the belief In bis abillty to pày them ail, the 
creditor receivlng it cannot be charged wlth reasonable cause to belleve 
that a préférence was intended. 

S. SAMEi , ! : ■ : 

The ni^king of a présent loan Is a sufflçient considération for a trans- 
fer of collatéral to secure not only such loan, but aiso a prier indebted- 
ness, and, where such a transfer was made in good faith when the debtor 
was solvent, the right of the creditor to the securities attached at that 
time and collections subsequently made by it thereon and applied ou the 
prior debt after the debtor became Insolvent and withln four months prlor 
to its bànkruptcy do not constitute voidable préférences. 

Appeal from the District Court of the United States for the West- 
ern District of Kentucky, 

Lawrence S. Leopold, for First Nat. Bank. 
Herman H. Nettelroth, for trustée. , 

Beîfore I^URTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This case conies hère by two methods 
for review — one by pétition for review of an prder made in the bànk- 
ruptcy proceedings in Re R. M. Martin (Company, and the other by 
an appeal from the same order in the respect that it is a decree in an 
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independent controversy arising in the course of a bankruptcy proceed- 
ing. The order complained of is one made by the référée and ap- 
proved by the district judge setting aside an allowance of a secured 
claim of the First National Bank of Louisville, and requiring it to 
pay to the trustée $1,000 which, it was held, the bank had received from 
the bankrupt through an uniawful préférence. The order was there- 
fore one made in the bankruptcy proceedings proper, and net in an 
independent controversy arising in such proceedings, and is reviewable 
jhere upon the pétition for review under section 34b of the Act of 
July 1, 1898 (30 Stat. 553, c. 541 [U. S. Comp. St. 1901, p. 3433]). 
Accordingly the appeal is dismissed. 

The secured claim of the bank was for the sum of $16,200, which, 
of course, did not include the $1,000 in question. The facts as found 
by the référée and reported to the district judge for review are sub- 
stantially as follows: In July, 1904, the bankrupt had become in- 
debted to the bank to the amount of $10,000. Itwas not secured; 
and, being in want of more funds to continue its business, the bankrupt 
entered into an agreement with the bank to which one Johnson, the 
secretary of the bankrupt, was a third party, and which agreement, 
after reciting the désire of the bankrupt to procure a loan for use in its 
business upon the secUrity of its book accounts with its customers and 
the undertaking of the bank to make such loan, witnessed that : 

"Said second party shall exécute and deliver to the oïder of said bank Its 
note of even date herewith, for the amount of such loan and advance, and 
interest thereon, payable after date thereof, and as security for the payment 
of said note, said second party hereby sells, assigna and transfers to said 
bank and its assigns, the following accounts now outstanding upon said sec- 
ond party's books, and ail moneys due and to become due thereon." 

Hère follows a list of accounts, giving names and addresses of 
debtors and the amounts and dates when due, and a receipt and agree- 
ment by Johnson as follows: 

"Received of the First National Bank, Louisville, Ky., (or collection, sundry, 
accounts receivable assigned to it by the R, M. Martin Company, LouisTilIe, 
Ky., as per foregoing list. 

"Ail collections of said accounts to be turned over to said bank as they 
are received by me. 

"Charles li. A. Johnson." 

Then the agreement proceeds to stipulate that: 

"Said third party agrées, upon request of said bank, to colleet the amount 
of said accounts, or auy of thera, as the agent of said bank, without any 
charge against said bank for such collections, and ail payments on such ac- 
counts shall be entered in said book, and said third party shall immediately 
pay over and deliver to said bank or its assignées, the amounts of such col- 
lections, to be applied to the estinguishment of said note, and ail checks, 
drafts and moneys so collected by said third party shall be and remain the 
property of said bank untll a sufflclent amount bas been collected, and pald 
over to pay the total amount of said note and interest, and any other Indebted- 
ness of said second party to said bank and after said note aud ail other in- 
debtedness of said second party to said bank shall hâve been fully pald and 
extlnguished, the remalnder of said accounts, If any, shall revert to, and be- 
come the property of said second party. 

"In case of the Insolvency or bankruptcy of said second party before the 
payment of said note and Interest, or, in the event of any breach of any of tho 
proTîsions of this contract by either said second party or said third party, 
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the agency; i of sald "third party for the collection of such accounts shall 
at once cease and deterçaine, without notice, and sald bank shall then pro- 
eeed to eolleet the remainder of such accounts so far as possible, and apply 
the proceeds thereof to the payment of said note and interest, to the payment 
of any other indebtedness of said second party to said bank, and after de- 
ductlng the expense of cdllecting said accounts, shall hold the surplus, if any, 
subject to the order of said second party or its assigns. 

"In witness whereof, the parties hereto hâve executed thls agi-eement the 
day and year flrst abovc written. 

"R. M, Martin Oo., 

"By E, M. Martin, Président, 
■ "C. L. A. Johnson, Treasurer." 

And from time to time thereaftér, whenever the bankrupt required 
more funds, similar loans were made by the bank and upon h'ke se- 
curity and a likç agreement with regard to the accounts of the bankrupt 
and the application of their proceeds. The particular advances by the 
bank were paid out of thèse proceeds and $4,000 of the old debt of 
$10,000 were also paid. Johnson kept an account in his own name 
with the bank of his deposits made from collections, but without any 
distinction of the particular accounts from which the deposits came. 
From time to time thèse deposits were turned over to the bank by 
check, the method being, as we understand, first by Johnson's check to 
the bankrupt and then by the check of the bankrupt to the bank. 

During the four months preceding the filing of the pétition in bank- 
ruptcy loans were made by the bank in this way to the amount of $16,- 
200. One of thèse loans was of $3,000 made December 16, 1905. On 
the 13th of that month Johnson checked out of his account $1,000 to 
the bankrupt, and the bankrupt gave its check to the bank for that 
amount. 1 he référée states the circumstances as follows : 

"It was assumed by the bank that the remainder of the pledged accounts 
which were still uncollected would sufflce to discharge the entire contempo- 
raneously seeured indebtedness, and it was then agreed that said Johnson, 
agent, should pay out of his deposit account the sum of $1,000 to the R. M. 
Martin Company, and that the R. M. Martin Company should thereupon pay 
$1,000 to said bank upon sald old indebtedness aforesald. The évidence shows 
that a check was drawn by Johnson, agent, for $1,000 payable to said bank- 
rupt Company. Said check was deposited by said company In its account with 
sald bank, and thereupon sald company drew its check against its account In 
sald bank for $1,000 and thereby paid said sum to said bank, which gave crédit 
upon said old debt therefor." 

The référée further states that the évidence shows "that on and 
after December 1, 1905, the R. M. Martin Company was insolvent," 
and "that the officers of said bank had reasonable cause to believe that 
said company was then insolvent." From the facts that the évidence 
did not show whether the $1,000 paid by Johnson on December 13, 
1905, was coUected from accounts pledged after December 1, 1905, 
or whether it was realized from accounts pledged before that date, and 
that Johnson had so commingled his collections that séparation of the 
proceeds was rendered impossible, the référée concluded that the 
presumption Should be that the payment was made from the proceeds 
of the newly àssigned accounts, upon the principle applied to the will- 
f ul commingling of goods. We fînd nothing in the case as stated 
by the référée which would justify the application of such a rule. 
There is no feaion for supposing that the commingling bf the Col- 
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lections was in disregard of the agreement of the parties or was made 
with any wrongful intention. It was not reasonable to charge the 
parties with knowledge that bankruptcy was impending or that some 
other condition was Hkely to arise in which it would be necessary to 
hâve so careful a record. But we shall not pur sue this subject further, 
because of the graver error into which the référée fell. Nor do we 
need to settle the rights of the parties upon the footing of mutual 
crédits between banks and their customers. The facts found did not 
justify the conclusion that there was any préférence which was void- 
able by the trustée, even if it should be found that the payment of 
the $1,000 operated in the circumstances to effect a préférence, as the 
référée thought it did. 

The question whether this was a voidable préférence which must be 
surrendered before the bank can be permitted to prove its claim dé- 
pends upon the construction and effect of section 57g of the act. Be- 
fore the amendment of that subdivision and of section 60a and section 
60b, there was ground for holding that section 57g made voidable 
ail préférences which were declared such by section 60a. Before the 
amendment section 67g was not restricted, and so was open to the 
inference of a wide référence to section 60a for a complément, and that 
the two provisions by their association would render any payment or 
transfer a voidable préférence which if made in the circumstances 
mentioned in section 60a, would enable the particular créditer to obtain 
an advantage over other creditors of the same class. This was so held 
in Pirie v. Chicago T. & T. Co., 183 U. S. 438, 31 Sup. Ct. 906, 45 
L. Ed. 1171, in a cause which arose prior to the amendment. But 
upon a récognition of the embarrassments which business men might 
sufïer upon that rule of law in the collection of their debts, Congress 
in 1903, passed the amendment. And the amendment of section 57g 
makes only those préférences voidable which are made so by section 
60b, or by 67e, which latter refers only to conveyances made with in- 
tent to defraud creditors or rendered invalid by some statute of the 
State; and that référence need not be further noticed. Section 60b, 
thus referred to, makes transfers voidable by the trustée when the 
creditor has reasonable cause to believe that the debtor intends thereby 
to create a préférence. The nearest approach toward this requirement 
hère is that for two weeks the debtor had been insolvent, and the 
oflficers of the bank had reasonable cause to believe the company was 
insolvent. A man is insolvent, as that term is defined by the fifteenth 
subdivision of section 1 of the act, whenever the aggregate of his 
property, exclusive of any property which he may hâve conveyed, 
transferred, concealed, or removed, or permitted to be concealed or 
removed, with intent to defraud, hinder, or delay his creditors, shall 
not, at a fair valuation, be sufficient in amount to pay his debts. But, 
to make the réception of payment a préférence, the creditor must hâve 
had reasonable cause to believe that the debtor was intending to give 
him a préférence over other creditors, and we incline to think, with the 
Circuit Court of Appeals for the First Circuit (Hardy v. Gray, 144 Ped. 
923, 935, 75 C, C. A. 563), that the reasonable implication of the 
language is that the debtor himself must hâve intended the préférence, 
The very word signifies the doîng of a thing with a purpose to give 
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an advantage; and the construction which treats the motive of tlie 
debtor as indiffèrent seems artificial and awkward. But it is enough 
to say that a belief that a debtor is insolvent is a very différent thing 
from a belief that he intends a préférence; for it would often, and 
probably generally, happen that a person, though in fact insolvent, 
would while continuing his business in the usual way make payments 
without a thought of disparagement of other creditors and with con- 
fidence in his ability to pay them ail. And upon like considérations 
the creditor may share in the confidence of his debtor, and may well 
suppose that the debtor while paying him his debt in the common course 
of business is acting without any purpose of giving spécial favor. 
Such considérations hâve often been adverted to by the courts as the 
basis of décision, and were the principal motive for the amendment of 
1903. Grant V. National Bank, 97 U. S. 80, 24 L. Ed. 971; Stucky 
V. Masonic Savings Bank, 108 U. S. 74, 2 Sup. Ct. 319, 27 L. Ed. 640 
In re Eggert, 103 Fed. 735, 43 C. C. A. 1 ; Off v. Hakes, 143 Fed 
364, 73 C. C. A. 464; Hardy v. Gray, 144 Fed. 933, 75 C. C. A. 563 
J. W. Butler Paper Co. v. Geombel, 143 Fed. 395, 74 C. C. A. 433 
Loveland on Bank. (3d Ed.) § 194c. 

Moreover, this appropriation of the $1,000 was made pursuant to a 
stipulation entered into at the time when the last previous loan and 
assignment of accounts was made. That stipulation was that the 
assigned accounts should stand as seçurity for the payment of the 
earlier debt, as well as for the loan then made. The making of that 
loan was a valid considération for the assignment of the accounts as 
seçurity for a pre-existing debt. Peters v. Merchants' & Farmers' 
Bank, etc., 149 Fed. 373, 79 C. C. A. 193 ; Jones on Pledges, § 361 
(3d Ed.) ; 1 Brandt on Suretyship and Guaranty (3d Ed.) § 36, and 
note 16 ; Johnston v. Nichols, 1 Com. B. 350 ; Boyd v. Moyle, 3 Com. 
B. 644 ; Burgess v. Eve, L. R. 13 Eq. 450 ; Morrell v. Cowan, L. R. 
7 Ch. Div. 151 ; Leask v. Scott, L. R. 3 Ch. Div. 376 ; Sitgreaves v. 
Farmers' & Mechanics' Bank, 49 Pa. St. 359; Buchanan v. Interna- 
tional Bank, 78 111. 500. 

The assignment was an executed agreement, and was not an agree- 
ment to be subsequently performed. No facts are found by the réf- 
érée which împeach the good faith of the assignment. There is no 
finding that at the time it was made the Martin Company was in con- 
templation of bankruptcy or was then insolvent. That being so, the 
right of the bank attached when the agreement was made and would not 
be displaced by the subséquent bankruptcy of the assignor. 

The order complained of in the pétition for review must be re- 
versed, with costs, and the original order allowing the complainant's 
claim as a secured claira will be restored. 
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In re HARPER. 

(Circuit Court of Appeals, Second Circuit. Aprll 30, 1907.) 

No. 131. 

Bankbtjptct— Peopebty Passing to Tbustee— Wills— CoNSTaucnoN— Peec- 

ATOBY TbUST. 

A testator by a wlll made certain devises and bequests to eaeh of his 
three sons, and left his residuary estate to his wlfe, "absolutely and 
without réservation," but expressing his désire that she should make a 
will, after advising with the sons, to carry out his wishes as far as 
practicable, confiding in ber sensé of justice and discrétion. He sub- 
seguently revolced such wiil and made another leaving liis entire estate 
to his wife, confiding in her ability and integrity to make "as early as 
practicable contempiated bequests which she is aware of" to the sons. 
After his death his vrife made her will, by which she divided the greater 
part of her estate between the sons, share and share alike. Prior to her 
death a large part of the property was divided between the sons with 
her consent, each receiving more than was left them by the flrst will of 
their father. Held that, If the will of the father created a precatory 
trustj in the absence of any évidence as to what bequests were contem- 
piated except the prior will, such trust had been fulflUed by the mother 
pirior to her death, and that on her death after the bankruptcy of one 
of the sons the property received by him under her will came from her 
estate and was not a part of the assets of his estate in bankruptcy. 

Pétition to Review Order of the District Court of the United States 
for the Southern District of New York. 

E. Adams and E. Bisbee, for petitioner. 
E. A. Turrell, for respondent. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. In view of the very considérable pecuniary in- 
terests involved in the disposition of this case, we- hâve thought it 
proper to state for future référence the reasons which were assigned 
orally at the conclusion of the argument for affîrming the order under 
review. The order refused the application of the trustée to compel 
the bankrupt to assign and turn over to him the property which came 
to the bankrupt's hands from the estate of his deceased mother after 
the adjudication in bankruptcy. If the bankrupt's title to this prop- 
erty vested in him by the will of his deceased father, it inured prior to 
the adjudication, and v^ould be part of the assets belonging to his 
creditors to be distributed in the bankruptcy proceeding. 

The facts are thèse : April 1, 1889, John Harper, the father of 
the bankrupt, made his will, by which, after leaving certain bequests 
to nièces and nephews, he gave to his son John certain real estate and 
certain shares of stock, and to his son Charles certain real estate and 
certain shares of stock, and to his son Orlando, the bankrupt, he gave 
$40,000, "the sum I loaned him for aid in business and took mémoran- 
dums for same payable on demand," and he also gave to him a certain 
watch. The remainder of his estate, real and personal, he bequeathed 
and devised to his wife, Lydia, "absolutely and without réservation." 
In a subséquent clause was this statement : 
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"It îs also my désire that she wlll as soon as practical make a judiclous vplll, 
advislng with my sons, and Ijelng guided by the équitable laws of Pennsyl- 
vania, and to carry out my wishes as far as practicable. There are many 
things to do whloh I leave to lier sensé of justice and discrétion." 

June 3, 1889, he made a codicil to this will, revoking the devise and 
legacy to John, and substituting therefor a devise and bequest in trust 
for him of the rents and profits during his life, "the same net to be 
liable. * * * for any debts or liabilities" of John or "subject to 
any exécution or attachment against him," and whereby at the death 
of John the trustées were to account for the property to his wife and 
children. November 6, 1889, he canceled the will and codicil in writ- 
ing, and on November 8th made a new -w'ûï revoking ail wills thereto- 
fore made, and çiving to his wife ail his real and personal estate, "con- 
fiding in her ability entirely and faultless integrity that should it be 
the will of God to withdraw me suddenly from earthly life that she 
make as éarly as practicable contemplated bequests which she is aware 
of to my sons John A. Harper, Orlando M. Harper and Charles S. 
Harper." In April,,l89i, the testator died, leaving an estate of the 
value of about_ $1,000,000. Shortly thereafter his wife, Lydia, made 
her will, in which, after making a provision for her grandson, she be- 
queathed ail the rest and residue of her estate, real and personal, to her 
sons, John, Orlando, and Charles, share and share alike. In Febru- 
ary, 1902, the three sons made an agreement in respect to the dis- 
tribution of the mother's estate upon her death. During her life, and 
with her approval, they distributed among themselves a considérable 
portion of her property. Mrs. Harper died in Januâry, 1904, and 
subsequently her will was duly proved and admitted to prôbate in the 
probate court having jurisdiction thereof. 

If a precatory trust was created by the will of the father, it was 
one which devolved upon the mother the duty of making by will cer- 
tain contemplated bequests. There is no satisfactory évidence what 
bequests were contemplated, except those which were mentioned in 
the previous will and codicil of the father. That will indicates that 
he had expressed his wishes to her, and wished her to carry them out 
as far as practicable, being guided by the advice of her sons and the 
équitable laws of the state, and that he meant to leave that which 
remained to be done to her sensé of justice and discrétion. The codicil 
indicates that he did not wish the bequests to his sons to be such that 
they would lose the benefit of them in case they became financially 
irresponsible. So far, then, as regards ail the évidence in the case, 
except the will of the mother herself and the subséquent arrangements 
made between the sons, it establishes merely that when the last will 
was made the father contemplated that the sons should hâve certain 
definite bequests, and such other provisions out of his estate as their 
mother at her discrétion should see fit to make by her will. The re- 
quest in the earlier will that she should be guided by the advice of her 
sons and the laws of Pennsylvania was omitted in the last will. She 
was at liberty, therefore, giving the precatory clause of the will due 
force, to make such disposition of ail the estate coming to her by hîs 
will as she thought be»* and just, except as to the definite bequests 
in the earlier will and codicil. The f act that after the f ather'S deàtii 
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she made by her own will more libéral provisions for the sons is not 
very important. She knew that she had the widest discrétion, and if 
she advised with the sons, as the father had requested her to do in 
the earlier will, it was not strange that she should hâve concluded to 
devise the bulk of the estate equally between them. The agreement 
between the sons themselves is still less important; they ail wanted 
such a division of the estate as the one they agreed upon. The whole 
évidence, therefore, leads us to the conclusion that there was no preca- 
tory trust by which it became the mother's légal duty to make any dis- 
position of the estate in favor of the sons, other than to recognize and 
to effectuate the bequests mentioned in the first will and codicil. 

The pétition in bankruptcy was filed in August, 1903. The bank- 
rupt had previously, and during the years 1891 to 1898, inclusive, re- 
ceived from his father's estate in the hands of his mother money and 
property far in excess of any interest he had in it under the precatory 
trust. There was consequently no existing interest to which the title 
of the trustée could attach. 



KENYON V. FOWLEE, 
(Circuit Court of Appeals, Second Circuit June 10, 1907.) 

No. 2S6. 

Banks and Banking— Nationai, Banks— Liabilitt or Stockholdees op 
Recokd. 

One who was notifled that shares of stock In a national bank had been 
transferred into his name, although he had in faet no interest therein, 
and who tndorsed the certiflcates in blanls, but took no steps to hâve the 
stock transferred to the name of the true owner, cannot avoid liabllity 
for an assessment thereon made by the comptroller to meet the debts of 
the bank after its insolvency. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Banks and Bank- 
ing, § 916. 

Who liable as shareholders in national banks, see notes to Beal v. 
Essex Savings Bank, 15 C. C. A. 130 ; Earle v. Carson, 46 C. C. A. S03.] 

In Error to the Circuit Court of the United States for the Northern 
District of New York. 

D. R. Cobb, for plaintiiï in error. 

Fowler, Crouch & Vann, for défendant în error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The action was brought by the receiver of 
the American Exchange National Bank of Syracuse to recover an as- 
sessment on 40 shares of stock standing in the name of the défendant 
on the books of the bank. The défense is that the stock was issued, 
and his name as owner entered upon the books, without his knowledge 
or consent. 

It is apparent that the record does not présent the entire trans- 
action, but the salient features, so far as they appear, are as folloWs: 

The stock register of the bank contains entries showing that on 
December 11, 1903, two old certiflcates for 20 shares each in thé 
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name of Herman Bartels were surrendered and two new certificates 
for the same number of shares were issued in the name of Otis W. 
Kenyon, the défendant. This business was done by Cari H. Reynolds, a 
broker, who took the Bartels certificates to the bank, received the new 
certificates and receipted for them on the stubs of the scrip book. With 
the new certificates he went to the office of the défendant where the 
following interview took place : 

"I told Mr. Kenyon that this was the stock of Jim Ratchford, and that 
Jim wanted the stocli put in his [Kenyon's] name, and I told him 'hère are 
the certificates made ont In your name,' and asked him to put his name on the 
bacli of them, and assign them in blank, which he did. I took the certificates 
over to the office of Mr. Ratchford and delivered them to him. Never heard 
of them since." 

The défendant testified that he first knew that his name appeared 
on the books of the bank some time after the failure of the bank, 
which occurred in February, 1904; that he never purchased any of its 
stock or authorized any other person to purchase for him. Regarding 
the interview with Reynolds he gives the following account: 

"He came to my oflîce and I was very busy, and he called me out and said, 
'Tou are a stockholder of a bank.' He said, 'I hâve got the certificates hère,' 
but I don't know whether there was one or two, 'in your name, and I wish 
you would assign them in blank.' I didn't even look at them ; turned them 
on my desk bottom side up ; put my name on them and he went out. I never 
saw them after that." 

The answer contains an averment as follows: 

"In the latter part of the year 1903, or early in the year 1904, one Cari H.' 
Reynolds came to defendant's office and informed him that he had just pur- 
chased some stock In the American National Exchange Bank of Syracuse, and 
had taken it in his [defendant's name], and asked défendant, since he had no 
interest in the same, to formally assign it, which défendant then and there 
did." 

We are of the opinion that the following facts are established : 

First. The defendant's name appeared on the books of the bank 
as a stockholder, two certificates for SO shares each having been issued 
in his name. 

Second. The défendant knew that the certificates were taken in his 
name and he knew, or should hâve known, that his name appeared 
as a stockholder on the books of the bank. 

Third. In December, 1903, the défendant duly assigned the cer- 
tificates in blank and has not seen them since. 

Fourth. The défendant made no effort to hâve his name removed 
from the books of the bank as a stockholder or to hâve the name of the 
légal owner of the certificates substituted. 

Fifth. On August 9, 1904, the GomptroUer of the Currency made an 
assessment of $67 per share on the stockholders of the bank pursuant to 
the provisions of the National Bank Act. 

Upon the undisputed testimony it was the duty of the court to di- 
rect a verdict, it being manifest that there was no question of fact for 
the jury to détermine. 

It cannot be denied that the rule invoked by the plaintifï, and follow- 
ed by thç Circuit Court, 4s a severe and drastic one imposing upon the 
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stockholder the duty, àfter he has sold and assigned his stock, of 
seeing to it that his name is removed from the books of the bank. In 
the case at bar the défendant would hâve had no difficulty in doing 
this, but in many cases, where the certificates are assigned in blank 
and the stockholder does not know who the purchaser is, it might 
become an exceedingly arduous and complicated undertaking. Nev- 
ertheless, we are constrained to hold, under the authorities which 
must govern our action, that the court below was right in directing a 
verdict for the plaintiff. Harsh as the rule may seem, it is clear that it 
is necessary for the speedy and efficient winding up by the Comptroller 
of the affairs of insolvent banks. He cannot enter upon an investiga- 
tion and hear proofs pro and con to détermine who are the stock- 
holders, and the reasons are manifest and cogent for holding that, 
in making his assessment, he is justified in relying upon statements 
found in books of the bank. They are at least prima facie évidence. 
There was nothing to indicate to the Comptroller that the défendant 
had parted with his stock and the défendant, with full knowledge of 
the facts, not only failed to repudiate the action of Reynolds in having 
the shares taken in his name, but took no steps to hâve them registered 
in the name of the true owner. He cannot now, as against creditors, 
be permitted to dispute his liability. 

In Keyser v. Hitz, 133 U. S. 138, 149, 10 Sup. Ct. 290, 394, 33 
L,. Ed. 531,. the court, says: 

"We must not be understood as saylng that the mère transfer of the stocks 
on the books of the bank, to the name of the défendant, Imposed upon her 
the Indivldual liability attached by law to the position of shareholder In a 
national banking association. If the transfers were, in fact, without her 
knowledge and consent, and she was not Informed of what was so done — 
nothing more appearing — she would not be held to hâve assumed or incurred 
liability for the debts, eontracts and engagements of the bank. But if, after 
the transfers, she joined in the application to couvert the savings bank Into a 
national bank, or in any other mode approved, ratified or acquiesced in such 
transfers, or accepted any of the beneflts arîsing from the ownership of the 
stock thus put In her name on the books of the bank, she was liable to be 
treated as a shareholder, with such responsibiiity as the law Imposes upon 
the shareholders of national banks." 

In Finn v. Brown, 142 U. S. 56, 12 Sup. Ct. 136, 35 L. Ed. 936, 
50 shares of stock were transferred to the défendant without his knowl- 
edge and consent. The court, at page 67 of 142 U. S. and page 139 
of 12 Sup. Ct, said: 

"He is presumed to be the owner of the stock when his name appears upon 
the books of the bank as such owner and the burden of proof is upon hlm to 
show that he is in fact not the owner." 

The court held that being acting cashier and director of the bank he 
was presumed to know what the list of shareholders, required by law 
to be kept, contained ; and, at page 70 of 142 U. S. and page 140 of 
12 Sup. Ct, the court says: 

"No gênerai rule can be laid down as to what will constitute, in any par- 
tlcular case, an acceptance of the transfer of stock or the équivalent thereof. 
In a case where the transférée Is In fact ignorant of the fact of transfer; 
but each case must be diedded on Its own facts. » * • The défendant, as 
vice-président and acting cashier of the bank, had the power himseif to trans- 
fer the 40 shares back to McNany and the 10 shares back to De Walt. He dld 
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not do so, but, knowlng that the 50 shares had been transferred to hls crédit 
and stood In h!s nàme upon the books, he suttered the mat;tér to remain In 
that shape for twenty dâys, until the doors of the bank Wêré closéd." 

The judgmentagainst him was affirmed. 

See, also, Richmond v. Irons, 121 U. S. 27, 58, 7 Sup. Ct. 788, 30 
L. Ed. 864; Matteson v. Dent, 176 U. S. 521, 30 Sup. Ct. 419, 44 
L. Ed. 571 ; Rankin v. Insurance Co., 189 U. S. 242, 23 Sup. Ct. 553, 
47 L. Ed. 792; Greene v. Sigua Iron Co., 88 Fed. 207, 215, 31 C. C. 
A. 458; Davis v. Stevens, 17 Blatchf. 259, Fed. Cas. No. 3,653; Lewis 
V. Switz (C. C.) 74 Fed. 381. We do not regard the case of Glenn v. 
Garth, 133 N. Y. 18, 30 N. E. 649, 31 N. E. 344, as in conflict with 
the views above expressed. Indeed, Judge Finch, in disposing of the 
motion for a reargument, recognizes the rule for which the receiver 
hère contends. "It is insisted," he says, "that we havè violated the 
rule that one who authorizes and permits a transfer to himself of shares 
of stock upon the books of a corporation must be held to be a stock- 
holder, whether in truth the real owner or not, when the rights of cor- 
porate creditors are involved, and is equitably estopped f rom denying 
the apparent relation. I admit the rule and hâve nowhere doubted 
or denied it." The défendant was released upon the peculiar facts 
there developed because the transfer to him on the books was a mis- 
take which he immediately repudiated and sought to undo. Hère, on 
the contrary, the défendant acquiesced in the broker's a;cts and at no 
time expressed his disapproval. 

The judgment is affirmed with costs. 

TOWNSENb, Circuit Judge, hèard the argument, participated in 
the consultations, and voted to afHrm. 



. MAXWELL V. FEDERAL GOIiï) & COPPËRCO. 
(Oltcuit Court of Appeals, EIghth Circuit Jnly 5, 1907.) 

-, No, 2,449. 

OotfETS-^JuBiSDiCTioN op Pedebal Coubts— Oontbovebst Between Citi- 
zen op. ^TAiïï and Citizen of TEBRrroBY. 

Dlvérslty of citizenship between titizens of différent states is Indis- 
pensable to sustain the jurisdietion of a fédéral court on that ground. 

A controversy betwéen a citizen or cltizens of a State or states and a 
citizen or cltizensof a territory or terrltories wUl not confer jurisdietion 
tipon a national court. ; : ,,. 

[Ed. , Note. — For cases In point, see Cent. Dig. vol. 13, Courts, § 853. 

Diverse citizenship as a ground of fédéral jurisdietion, see notes to 
Shipp v^ WilUams, 10 C. O. A. 249 and MaBon v. Dullagham, 27 C. C. A. 
' 298;]; ■,; 

Same— Teebitoeiai, Laws not Laws of United States. 

The laws enacted by a territorial Législature, subject to disapproval by 
Oongress, are not laws of the Ûnlted States, and a suit arlsing under 
them, as where a corporation organlzed under thëm ù a party to the 
suit, does not arlse under the laws of the United Staté^ and a fédéral 
courtibasno jurisdietion on that ground. . 

[Ed. Note; — ^For cases In point, see Cent Dig. vpl, 13, Courts, 8 820.1 
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8. Same— JtrEisDicTioN— Lack or, Fatal to Genebal Judgiocnt tob Défend- 
ant. 

Where the court bas no Jnrisdictlon, a gênerai judgment for the défend- 
ant Is erroneous, because it renders tbe merits of the case res adjudicata, 
It must be reversed and a Judgment of dismissal for want of Jurisdlction, 
or wlthout préjudice, entered. 
[Ed. Note.— For cases In point, see Cent Dig. toL 13, Courts, t 158.] 
(SyllabuB ty the Court.) 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

H. V. Mercer (George P. Wilson, on the brief), for plaintiff in error. 
M. B. Webber (Edward Lees, on the brief), for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge. This writ of error challenges a judg- 
ment for the défendant upon a jury trial in an action brought by Max- 
well, a citizen of Minnesota, in the Circuit Court for the District of 
Minnesota, to recover of the Fédéral Gold & Copper Company, a cor- 
poration organized under the laws of the territory of Arizona, $35,000 
damages for the conversion of some of its stock which the plaintifï 
claimed to own. Upon the opening of the argument in this court at- 
tention of counsel for the plaintiff in error was called to the familiar 
rule that theonly diversity of citizenship which confers jurisdiction up- 
on a fédéral court is diversity between citizens of différent statés, or be- 
tween an alien and a citizen of a state, and that diversity of citizenship 
between citizens of a state and citizens of a territory bas no such effect. 
City of New Orléans v. Winter, 1 Wheat. 91, 94, 4 L. Ed. 44; Barney 
V. Baltimore City, 6 Wall. 280, 287, 18 L. Ed. 825 ; Watson v. Bonfils, 
116 Fed. 157, 53 C. C. A. 535 ; Snead v. Sellers, 66 Fed. 729, 15 C. C. 
A. 631, 

But counsel invoke the provisions of section 1891 of the Revised 
Statutes that "the Constitution and ail laws of the United States 
which are not locally inapplicable shall hâve the same force and effect 
within ail the organized tèrritories and in every territory hèreafter 
organized as elsewhere within the United States," and argue that, as 
citizens of the states hâve the right to the trial of their controversies 
with citizens of other states in the national courts, the citizens of the 
tèrritories hâve the like right, under this statute, to the trial of 
their controversies with the citizens of the states. But the Constitu- 
tion and laws of the United States do not grant to citizens of the states 
the right to the trial of their controversies with citizens of the tèrritories 
in the fédéral courts (Act March 3, 1887, c. 373, 24 Stat. 553, and Act 
Aug. 13, 1888, c. 866, 25 Stat: 433 [U. S. Comp. St. 190^1, p. 508J, 
and, as the Constitution and laws hâve the same effect in the tèr- 
ritories as in the states, they fail to confer upon the citizens of the 
tèrritories this right. In the second place, the right to ùy the con- 
troversy in this case is invoked by a citizen of a state, and not by a citi- 
zen of a territory. 

Another contention of counsel is that the défendant is à corpora- 
tion organized under à statute of the territoi^. oi Arizona, that 
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thè laws of the territories are laws oi the United States because 
they are subject to nullification by Congress (Rey.,St. §§ 1850, 1851), 
and Jience thàt this case involves the construction of, and arises un- 

, der, a law of the United States, under the décisions in Union Pac. 
Ry. Co. V. Myers, 115 U. S. 1, 5 Sup. Ct. 1113, 29 L. Ed. 319; 
Texas & Pac. Ry. Co. v. Cox, 145 U. S. 593, 12 Sup. Ct. 905, 36 
h. Ed. 839; U. S. Freehold, Land & Em. Co. v. Gallegos, 89 Fed. 

^ 769, 32 C;. C. A. 470. But the laws of the territories are not laws 
of the United States. Ex parte Moran, 75 C. C. A. 396, 405, 144 
Fed. 594, 603; Linford v. Ellison, 155 U. S. 503, 508, 15 Sup. Ct. 
179, 39 Iv. Ed. 239; Maricopa & Phénix Railroad v. Arizona, 156 
u: S. 347, 351, 15 Sup. Ct. 391, 39 L. Ed. 447. This suit, therefore, 

/did.iiatarise under the Constitution or laws of the United States, 
it does not involve a controversy between citizens of différent states, 
and the court below had no jurisdiction of it. 

Thé jiidgment of the Circuit Court, however, is a gênerai judg- 
ment for tSe défendant. It is erronedus, and must be reversed be- 
cause ît' rehders the issues in the action res adjudicata. The proper 
judgment is one of dismissal of the action for waht' of jurisdiction, 
of writhoùt préjudice. Speer v. Board of County Commissioners, 32 
C. C. A. 101, 105, 88 Fed. 749, 753; Indian hatià & Trust Co. v. 
Shoën.fèlt, 68 C. C. A. 196, 199, 135 Fed. 484, 487, and cases there 
cited. 

The judgment below is reversed, and the case is remanded to the 
court below with directions to dismiss the action for want of juris- 
diction. 



THE RICHMOND. THE BOSWELL. THE lOWA. THE JAMES W. 
BLWELL. THE POWELL. 

(Circuit Court of Appeals, Second Circuit. June 11, 1907.) 

Nos. 12, 13, 14. 

1. Collision— Meeting Tows and Oveutakinq Sohooneb— Pault of Tuo. 

A double collision at sea, one between a scbooner and a barge In tow, 
anda resultlng collision between two other tows, held due solely to the 
fault of one of the tugs, which, on meeting another tug with two tows, 
which were belng overtaken by a scbooner, passed to the port of such tug 
and tows, although her own tows were sagging in that direction on ac- 
count of the wind and failed to make. sufflcient allowance for such sag- 
ging, the resuit being that the schooiier Vas pociceted and compelled In 
extremis to change fier course. 

[Éd. Noté. — For cases In point, see Cent. Dig. vol. 10, Collision, 8 78. 

Overtaking vessels, see note to The Rebecca, 60 C. C. A. 254.] 

' ;Appèal from the District Court of the United States for the South- 
ern District of New York. : 
,j ,For opinion below, see 143 Fed. 996. 

. Butler, Notman & Mynderse and T. M. Brown, for The Boswell. 
:;-Robinson, Biddle & Ward (W. S. Mootgomery, of cQunsel), for The 

Elwell. 

r Moen & Kilbri5tii,ifbr The Rîchmond. - ' 1 , 
U Wing,'P,trtnanî ^' Burlingham and, James Forrester, for The Pow^ll. 

Before EACOMBE, TOWNSEND, and COXE, Circuit Judges. 
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PER CURIAM. We do not think anything will be gained by re- 
hearsing the contentions of the several parties or by discussing the 
testimony of the witnesses. In its ultimate analysis the cause présents 
questions of fact only. AlthOugh as to some of the propositions ad- 
vanced there is a close concurrence between the statements of many of 
the witnesses, a more careful study of the movements of thèse eight 
vessels leads to the conclusion that such concurrence is not entitled to 
the weight which is sought to be attached to it. 

At the base of tihe whole case there lie two questions: (1) Were or 
were not the movements of the tugs and tows such as to make the lane 
of water between them practically a cul-de-sac, dangerous for the 
schooner to navigate? (3) Did or did not the scbooner, after coming 
in sight of the tows, make a change of course so as to enter into this 
lane, or did she hold her course, at a safe distance, from the tow she 
was overtaking, until the converging side of the lane caused by the 
sagging of the Boswell's barges made it necessary for her to change 
in order to avoid the latter? (3) And a third question, supplementary 
to the others, is whether or not the Elwell failed to discover the prés- 
ence of the Powell until she was so close upon her that her own naviga- 
tion was thereby seriously interfered with. 

Taking the last question first, we are satisfied that the contention 
made in argument that the mate of the schooner did not discover the 
Powell till he was with^n 50 feet of her is a misinterpretation of the 
answers of the witness. We find nothing in his testimony to qualify 
his positive statement that he saw her as he was just passing astern 
of the Dempsey, which would be at the distance of nearly 1,000 feet 
away. We concur with the district judge that at that time the Elwell 
"was alreadypocketed by the tows," and that she was in a position of 
péril which she herself had not contributed to produce. 

As to the second question. We place no reliance upon the state- 
ment of the witnesses, even from the schooner, that there was a con- 
sidérable breadth of water near the place of collision. The circum- 
stance that the lowa, whose hawser to the Indiana (1020 feet long) 
did not part, was struck by the Powell about her fore-rigging, shows 
conclusively that the distance between the Elwell and Powell must 
hâve been less than that. We do not crédit the estimate of the master 
of the lowa that he sheefed out of his course 800 feet. His collision 
with the Powell took place, as the master of the Indiana says, over 
the latter's quarter. We are satisfied that the estimate of the master 
of the Powell that the distance between himself and the Indiana when 
he passed her was 300 or 400 feet is more nearly accurate, and that 
he passed the Richmond still doser. Indeed, we are inclined strongly 
to the belief that the Richmond did stop or slow to aid the Powell in 
making cleaxance — a point sharply in dispute between the mate of 
the schooner and the master of the Richmond. But it is not necessary 
to décide this last point. The lane of water between the tows narrowed 
from nearly half a mile to a width so small as to make it a perilous 
task to tàke the schooner through. ^ Once in the lane, she was ptactical- 
ly "pockçtèci by the tbws" as the district judge finds. And we concur 
in the conclusion that thè Boswell was in fault for not sooner taking 
' 155F.— 8' '-il. '■ 
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action to haul her sagging tows to the westward when she first saw the 
schooner. ; 

■ As to the first question. Despite the array oï witnesses from the 
tOwSj we are satisfied that the schooner did not make the extraordinary 
and unaccountable change of course attributecl to her across the 
bow of the Boswell, but that she maintained her course until the con- 
yersring side of the cul-de-sac forced her to change it in order to 
avoid the sagging barges. 

Whatever errors of navigation were committed wheh the bottom of 
the pocket was reached and the four colliding vessels wére in close prox- 
imity were in extremis as the district judge finds, and, the extrerriity 
not having been produced by either of the four, they should not be 
held. On the whole case we concur with the district judge. 

The decree is affirmed, with interest and a single bill of costs against 
the Boswell. 

TOWNSEND, Circuit Judge, heard argument, participated in con- 
sultation, and voted to affirni, but did not See the opinion. 



GEEAT SOUTHERN GAS & OIL 00. v* LOGAN NATDEAL GAS ft 

FUEL CO. 

. (Circuit Court of Appeals, Sixth Circuit May 25, 1907.) 

No. 1,612. 

OONTITSION OF GOODS— DAMAGES— AccOTTNnNG FOB TBESPASS— MlN&I-INO OF 
GOODB. 

Défendant wrongfully entered upon iland on which complainant held a 
valld oil and gas lease, and drilled a well from which; it continued to take 
and market gas penditig suit by complainant to estàbiish its rights. De- 
fendant conducted the gas into a pipe Une in which gas from 60 wells was 
mingled, taklng no measures to détermine the quantlty or value of the gas 
80 wrongfully taken. Held, that, on an aocounting therefor, conceding that 
defendant's elaim of rlght was made in good faith, it,was botind to fully 
compensate complainant for its loss, and that in ascertaining such com- 
pensation every reasonable doubt shouid be resolved against it ; that un- 
der the évidence and the peculiar circUmstances of the case complainant 
was entitled to recover one-sixtieth part of the amount realized by de- 
fendant from the entire product of the 60 wells. 

[Ed. Note. — For cases In point, see Cent. Dig. voL 10, Confusion of 
Goods, il5.] 

Appeal from the Circuit Court of the United States for the Southern 
District of Ohio. 

F. A. burbîin and Wm. B. Sanders, for appellant 

G. E. Shàw and C. H, Grosvenor, for appelIeC; 

BeforeLURTON, SEVERENS, and RICHA^RDS, Circuit Judges, 

PER -CyRIAM. This case was hère upon, the questions arising 
over conflîçting leases of the oil ^nd gas rights in the same land. The 
facts are fully stated in our former opinion. 126 Fed. 633, ,61 C. C, 
A, 369. Shortly after the litigation bégah défendants striick gas, aôd 
they continued to take âhd market the gas until the well' was cxhaustéd. 
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The court below referred the case to a spécial master for an account- 
ing as to the value of the gas. It appeared that the gas from the well 
was conducted to a pipe Une, together with the gas from some 60 wells 
owned by the défendant, and that no serious effort was made to meas- 
ure the contribution of this well to the pipe line. Upon the theory of 
confusion of goods by a trespasser, the master charged the défendant 
with the gross receipts for the entire product of its 60 wells aggregat- 
ing over $1,000,000. Upon exceptions this report was set aside, and 
the value of the gas fixed by the Circuit Judge at $10,000, that 
being the estimated market value of a gas well of the approximate 
productiveness of this well in the Sugar Grove field. The plaintiiï as- 
signed error to this decree. That it was a trespasser ab initio must 
be now conceded. That it continued to use this gas during the liti- 
gation which denied its title, and that it did this taking no care to 
détermine the amount of the gas or its value thus wrongfully taken, 
must be also conceded. Conceding that it was a good faith claimant 
and that the litigation was not flimsy, but boha fide, it iievertheless re- 
mains that it must fully compensate the plaintiff. Powers v. U. S., 
119 Fed. 563, 56 C. C. A. 128 ; Jegon v. Vivian, L. R. 6 Ch. App. 742, 
761 ; Whitney v. Huntington, 37 Minn. 197, 33 N. W. 561 ; Ross v. 
Scott, 15 Lea (Tënn.) 479. Having taken no step by which it can 
account for the property of plaintiff, it must submit to every incon- 
venience in ascertaining that compensation and ail reasonable doubts 
which arise, in that accounting. Wetherbèe v. Green, 32 Mich. 311, 
7 Am. Rep. 653, The reasonable market value of a gas well does not, 
under the peculiar circumstàrices, compensate plaintiff. That would 
be to give it only the value of the gas in the ground. That might be 
adéquate but for the fact that plaintiff had its own pipe line, and could 
therefore market gas from this well with little addition to the cost of 
conducting its business. 

This well is also èhown to hâve been a larger producer than the 
average well in this field. It also appears that ail of the wells con- 
tributing to défendants' pipé line did not contribute during the entire 
life of this well, and, further, that the appellant was obliged to buy gas 
of appellee to meet its own requirements. In view of ail of the facts, 
we conclude that an aliquot part of the gross product of 60 wells will 
not be an unjust compensation. Cooley on Torts, 53 ; Sutherland on 
Damages, § 101; Moore v. Bowmen, 47 N. H. 494, 500. The gross 
product was marketed for $1,003,813. One-sixtieth part of this is 
$16,730.21. The decree will be therefore modified so as to fix the 
damages at that sum, with interest from the date of our former decree 
afïîrming the decree of the Circuit Court, and costs. 
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BONG V. ALFRED S. CAMPBELL ART CO. 

(Circuit Court of Appeals, Second Circuit. May 30, 1907.) 

No. 275. 

COPYfilGHT— PaINTING— ASSIGNMKNT OF EiGHT. 

Where the author or owner of a painting Is a citizen or subject of a 
foreign nation havlng no reciprocal copyright relations with the United 
States, and therefore not entltled to copyright such painting under Rev. 
St. § 4952 [U. S. Oomp. St. 1901, p. .3406], as amended by Act March S, 
1891, c. 565, 26 Stat 1110 [U.S. Comp. St. 1901, p. 3417], he cannot, whlle 
retalning the painting Itself , convey such right to another. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

M. J. Kohler, for plaintiflf in error. 
Baggott & Ryall, for défendant in error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit. Judges. 

PER CURIAM. This is an action un<kr the copyright statutes to 
recover penalties and forfeiture for infringement of alleged copy- 
right of a painting. Verdict in f avor of défendant was directed by the 
court upon the pleadings and opening. It thereby appeared that one 
Hernandez was the author of the painting, and that he was and always 
had been a citizen of Peru. The plaintiff is a citizen and subject of 
Germanv. Section 13 of the act of March 3, 1891, 26 Stat. 1110, c. 
565 [U.' S. Comp. St 1901, p. 3417], amending Rev. St. § 4952 [U. 
S. Comp. St, 1901, p. 3406], provides that the copyright act shall 
apply only to a citizen or subject of a foreign state or nation when such 
foreign state or nation permits to citizens of the United States the 
benefit of copyright on substantially the same basis as its own citizens, 
or when such foreign state or nation is a party to an international 
agreement which provides for reciprocity in the granting of copyright, 
by the terms of which agreement the United States of America may 
at its pleasure become a party to such agreement. The existence of 
either of the conditions aforesaid shall be determined by the Président 
of the United States by proclamation made f rom. time to time. No 
such proclamation bas ever been made as to Peru. It is conceded that 
Germany is within the terms of the section. Prior to November, 1903, 
Hernandez executed documents purporting to convey to the plaintiflf the 
right to enter the painting in bis (plaintiff's) own name as proprietor 
for copyright protection in the United States, and also the exclusive 
right of reproduction in çolors, and also the exclusive right of en- 
graving, etching, and lithography in black and in colors, reserving, 
however, the right of photography and reproduction by ail photographie 
monochrome processes. Thereafter plaintiff took the usual steps to 
secure copyright of the painting. For aught that appears the painting 
still belongs to Hernandez. 

The peculiar form of assignment of rights of reproduction, conveying 
part and reserving part, présents an interesting question which need 
not be hère discussed. The concessions as to citizenship are suffi- 
cient to dispose of the case. It bas been held that when a person is 
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the author or proprietor of a painting, and has the right under our 
statute to secure a copyright on the same, he may separate the two, 
selling the right to take out a copyright to one person, while he him- 
self retains the original painting, or sells it, without copyright privilèges, 
to another person. We know of no authority which holds that when a 
person is the author or owner of a painting, but has no right under our 
statutes to secure a copyright hère, he may nevertheless, while re- 
taining the painting, convey to some one else what he does not own 
himself, viz., the right to take out copyright. In the absence of con- 
troUing authority we are unwilling so to hold, believing that such a 
construction would be judicial législation defeating the very object 
which Congress, by the thirteenth section above cited, sought to obtain. 
The judgment is affirmed. 



UNITED STATES ex rel. SOHAUFFLER v. FIDELITY & DEPOSIT 
CO. OF MABYLAND. 

(Circuit Court of Appeals, Second Circuit. May 30, 1907.) 

No. 285. 

Affkal and Berob — Time op Taking PEccEEDisas— Eïtect dp Motion to Va- 
CATE Judgment. 

The six months allowed by statute for suing out a writ of error for 
the review of a Judgment by the Circuit Court of Appeals cannot be ex- 
tended by a motion in the trial court to vacate the judgment, flled after 
Buch time has explred, which brings nothlng new into the record, but is 
in efCect merely a motion to reargue the question whether the judgment 
was warranted by the record. 

In Error to the District Court of the United States for the Southerr 
District of New York. 
See 147 Fed. 328. 

Creevey & Rogers, for plaintiff in error. 

Frank H. Platt and Henry W. Clark, for défendant in error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The action was brought by the trustée 
in bankruptcy of George W. Mosely to recover upon a bond given by 
défendant for the faithful performance of his duties by a former trustée 
of the same estate, who was alleged to hâve defaulted. Issue being 
joined in the District Court, an order was made on March 17, 1903, 
sending the cause to a référée to take testimony and report. Subse- 
quently, and while the hearing was still proceeding before the référée, 
such order was amended (June 31, 1904) so as to direct the référée to 
hear and détermine the issues. Thereafter, the référée having ren- 
dered his décision in favor of défendant, said décision with the plead- 
ings, orders, testimony, and exhibits came before the District Court, 
which on November 1, 1905, directed that judgment be entered in fa- 
vor ©f défendant, dismissing the complaint on the merits with costs. 
Judgment was formally entered November 8, 1905. Plaintiff took an 
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appeal' froiii such judgment to the Circuit Court of Appéals, which 
was dismissed; but he appHed for no writ of error within the six 
mdnths limited by statute for proceedings to review a judgment of the 
District Court in the Court of Appeals. About four weeks subséquent 
to the expiration of the six months he moved in the District Court for 
an order vacating the judgment, on the ground that it wàs null and void 
by reason of the fact that Said court was without jurisdiction, authori- 
ty, or power to direct the entry of the sime, or to amend the order of 
référence without relator's consent, and for the further reason that said 
judgment was irregularly entered. The motion was denied, and this 
writ of error was sued out to review such déniai. 

Before disposing of the casô, it may be noted that we do not express 
any opinion upon the question whether or not a trustée in bankruptcy 
is "an ofificer of the United States authorized by law to sue" in the 
District Court, under the fourth paragraph of section 563, Rev. St. [U. 
S. Comç. St. 1901, p. 456]. The point made by plaintiff is that there 
was nd jurisdiction to order a référence tO' hear and détermine without 
plaintiff's consent or to enter judgment upon a referee's report made 
in conformity with suchordei;. . To reverse or vacate a judgment upon 
such theory, it would, of course, hâve to be shown that the order of 
référence complained of was not consented to or acquiesced in. No 
façts are set forth in the moving papers which were not before the 
District Court when judgment was ordered and entered. Every 
proposition which is now advanced could^hâve been fully presented up- 
oii a writ of error to revievir the judgment itself. 

We are of the opinion that the case is within the prïnciple laid down 
in Çonboy v. First Nat. Bank of Jersey City, 203 U. S. 141, 27 Sup. 
Ct. 50, 51 L. Ed. 128. In substance and effect the motion was an ap- 
plication to the District Court to reargue the question whether upon the 
rccord'before it in November, 1905, judgment should or should not hâve 
been entered. Having allowed the time to review the décision embodied 
in that judgment to expire, plaintiff cannot, by any motion for reargu- 
ment or similar relief, extend such time heyond the limit fixed by statute. 

The order is affirmed. ■ , ' 



BRIE R. CO. V. KANB. 

(CIrcutt C&nrt bf Appeals, Slxth Circuit. June 26. 1907.) 

No. 1,62S 

Mastbb and Skevant— Dkath of Sebvani>— Fbllow Seevant Act— Consti- 
tutionalitt. 

The Ohio fellow servant act of April 2, 1890 (87 Ôhlo Laws, p. 150), 

provldlng that, in an action for injuries to a railroad employé, it shail be 

no défense that the Injury was caused by the négligence or default of a 

fellow, servant, is a valifl law under the Constitution of Ohio, and is not 

' répugnant to the fourteenth amendment of the fédéral Constitution. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

For former opinion, see 142 Fed. 683. 
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John H. Clarke, for plaintiff in error. 
George F. Arrel, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

PER CURIAM. The question as to whether there was évidence to 
go to the jury upon the question of the contributory négligence of the 
deceased is a close one, perhaps somewhat doser than that before us 
upon the former writ of error, 142 Fed. 682. But the case has now been 
hère four times, sometimes upon a writ of error by one side, and some- 
times upon one sued out by the other. There must be an end of litiga- 
tion. There is no such substantial difïerence between the former tran- 
script upon this point and that now before us as to justify a reversai 
because the trial court submitted the question to the jury. The Ohio 
fellow servant act of April 2, 1890 (87 Ohio Laws, p. 150), is not void 
for repugnancy to the fourteenth amendment to the Constitution of the 
United States, and, as we hâve before held, was a valid law under the 
Constitution of Ohio. None of the errors assigned are well taken. 

Judgment affirmed. 



.aîOLIAN CO. V. HARRY H. JUELG CO. 
(Circuit Court of Appeals, Second Circuit May 3, 1907.) 

PATKHTS— CONTBIBUTOBT InEBIHOEMENT— PeELIMINABY iNJUNCnON. 

A preliminary injunction to restraln contributory infrlngement of pat- 
ents covering a piano player by the sale to purchasers of such players of 
muBic rolls to be used therewith, in violation of ttie license contracta 
under whicti the instruments wfere sold by complainant, held properly 
granted, although the rolls made and sold by défendant were also adapt- 
ed to be used with other instruments, where the injunction was «arefully 
limited by its terms so as to prohibit only sales of rolls "tntended to be 
used" in players covered by the patents in suit and sold subject to such 
restrictions. 

[Ed. Note. — Contributory infringement of patents, see note to Edison 
Electric Co. V. Peninsular Light, Power & Heat Co., 43 C. C. A. 485.] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère on appeal from an order for preliminary in- 
junction, upon bill and affidavits submitted by complainant and opposing 
affidavits submitted by défendant. 

For opinion below see 145 Fed. 939. 

Charles Neave, for appellant. 

Livingston Gifford and Gifïord & Bull, for appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. Complainant for several years has, under certain 
patents which it owns, been manufacturing and selling self-playing 
pianos — it calls them Pianolas — to be operated with perforated paper 
music rolls; it also sells such rolls. The complaint avers that since 
March 31, 1905, it has sold its instruments only upon the conditions 
expressed in a certain notice which it avers has been affixed tp ail the 
pianolas so sold. The notice reads as follows: 
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"This Pianola, Number , Is manufactured under patents owned or 

controlled by The JEollan Ctompany, and Is sold by us and licensed to bo 
used under such patents and under our guarantee, only with attachments, im- 
provements, and music-rolls eapecially designed and mamifaetured by us for 
use therewith. It must not be used with spurious imitations of any of our 
attacbments, or with rolls not of our manufacture, otherwise the guarantee 
and Ilcense terminate. We guarantee the instrument to be of our standard 
workmanship and materlal and we will repair or replace any part found de- 
fective in materlal or workmanship during the period of one year from the 
date of sale by us. The ^olian Company." 

Défendant manufactures and sells perforated paper music rolls, 
adapted for insertion in complainant's instruments, and also adapted 
for insertion in several other varieties of self-playing pianos which 
are on the market and not covered by complainant's patent. The in- 
junction restrains défendant from "directly or indirectly vending to 
others to be used music rolls adapted and intended to be used in 
mechanical musical instruments, or mechanical players for musical in- 
struments, purchased from the complainant herein under patent license 
to be used caily with music rolls made and sold by said complainant, 
or manufacturing or using the said rolls for such purpose." 

It will be observed that the injunction is carefuUy restricted; it 
does not prohibit défendant from selling generally, nor from selling 
rolls to be used with other instruments than complainant's, nor from 
sales to such owners of complainant's instruments as bought the same 
without restrictions. The évidence warrants a finding that in at least 
one instance défendants sold its rolls to be used with one of complain- 
ant's Pianolas after it had been informed by the purchaser that his 
instrument contained the notice in question and that complainant was 
insisting that under its terms he was not permitted. to purchase rolls 
elsewhere than from the ^olian Company. Indeed, the évidence fair- 
ly warrants the conclusion that, unless restrained by injunction, de- 
fendants intend to press the sale of their rolls among purchasers of 
the Pianolas who hâve bought with fuU knowledge of the restrictions 
and hâve accepted the same. Upon this state of facts the injunction 
was properly jssued. 
' Order affirmed. 



BRUNSWICK-BALKE-COLLENDEE CO. v. H. WAGNER & ADLEE CO. 

(Circuit Court, S. D. New York. May 3, 1907.) 

No. 8,793. 

P^iTBNTS— INFRINGEMENT— Pool TABI.ES. 

The Cunnlngham patents, Nos. 553,185 and 556,532, the former relating 
to the construction of a pocket for pool tables having return conduits for 
balls, and the latter to the conduit, if conceded invention, held not In- 
fringed. No. 559,790 to the same inventor, also relating to pockets, Is void 
for lack of invention. 

In Equity. On final hearing. 

Philipp, Sawyer, Rice & Kennedy (James Q. Rice, of counsel), for 
complainant. 

Dickerson, Brbwn, Raegener & Binney (S. I*. Moody, of courisdj, 
for défendant. 
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PLATT, District Judge. This is a bill in equity, based upon three 
patents, mentioned later; the improvements therein claimed being 
capable of conjoint use upon a single pool table, and the usual remédies 
are demanded. The only claim of patent in suit 553,185 is : 

"In a pool table having bail troughs, or alleyways, for conducting the 
holed, or pocketed, balls from the vicinities of the pockets to a réceptacle be- 
neath the table, a bail réceptacle comprising an outer dish-shaped portion, to 
receive the bail, and an inward, gutter-shaped extension fitting within the 
outer end portion of the alleyway of the table ; said bail réceptacle being se- 
curely fastened to the woodwork of the table, without fitting, or securement, 
to the exterior surface of the table body." 

The défense to this claim is that the patent is void for want of in- 
vention, and, if valid at ail, must be so limited that defendant's device 
does not infringe. We find nine patents in the prior art showing 
various constructions of pool tables of the bottomless pocket, concealed 
conduit, type. Complainant's expert, after discussing them, admits 
that pool tables of that gênerai character are old, and, further, that 
the combination of (1) "the table body"; (3) "the bail conduit there- 
of"; (3) "the usual pocket iron"; and (4) "a bail receiver, or bail 
réceptacle, having dish-shaped or cup-shaped portion to receive the 
bail and deflect it toward the alleyways or conduits" — is ôld. 

This being so, did it involve invention at the date of the application 
for the patent in suit to disclose an "inward, gutter-shaped extension 
fitting within the outer end portion of the alleyway of the table," and 
a way to dispose of the bail réceptacle so that it might be "securely 
fastened to the woodwork of the table, without fitting, or securement, 
to the exterior surface of the table body"? As long ago as April, 
1878, Boyle, in No. 203,108, had a vague notion of the advantage to 
be found by making the pockets on a pool table bottomless, so that 
the balls might be conveyed in conduits under the table to a gênerai 
réceptacle; but he did not explain how to connect the pocket with the 
concealed conduit, nor how to convey the balls properly in the conduit. 
Three years later, Jeiïerson, in No. 239,608, studied the same problem. 
He'showed conductors leading from each pocket to a central conduct- 
or, which in turn leads to a gênerai réceptacle. He saw that the or- 
dinary net pocket of Boyle must shake about when a bail was driven 
into it, and so undertook to correct that by offering "K," which is a 
slanted sole-leather attachment, with strips to be buttoned on to the 
netting at such a point that the bail would be guided by the leather into 
the conduit. Brunswick, No. 324,00-4, August 11, 1885, took an ap- 
préciable step forward. He was the first to realize that to produce a 
successful concealed conduit System for pool tables, it was essential 
to provide a means for reliably and accurately insuring the delivery 
of the balls from the table into the conduits. Using the ordinary table 
and pocket iron, he fastened to the pocket iron a pocket of soft or 
yielding material, preferably of leather or worsted netting. This was 
extended down and made fast to a métal cup, which was screwed onto 
the exterior of the table. This cup is so arranged that it is in align- 
ment with and connected to the alleyway or conduit. 

In this State of affairs Cunningham came upon the scène, asking for 
the patent in suit. He avoided marring the exterior surface of the 
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table by putting the métal cup of Brunswick below the pocket and in- 
side the table. Jefferson had shown a sole-leather attachment, "K," 
used to guide the bail to the conduit, and located inside the table. It 
was not too "cup-shaped," it is true; but it curved like a cup in cne 
direction, and it is admitted that it had a tendency, at least, to curve in 
the other direction. With Jefferson's suggestion before him, it was 
easy to find in Brunswick's device the cup-shaped part of his construc- 
tion, and the gutter-shaped extension into the conduit is obvions there- 
from. With his first patent in mind, Cunningham shortly proceeded 
to apply for his second patent, No. 559,790, dated May 5, 1896, of 
which claims i and 3 are in issue: 

"1. In that species of pocket table provlded with bail conduits, or concealed 
alleyways, the combinatlon, with the table body, the bail conduit thereof, and 
the usual pocket Iron, of a bail receiver and guide, whlch communicates, at 
its Inner portion, with sald bail conduit, and the outer upper portion, f, of 
which Is curved upwardly toward and near to the pocket Iron and Is secure- 
ly fastened at Its upper edge to the depending portion of the leather covering 
of sald Iron, ail substantially as and for the purposes set forth." 

"3. ïn combinatlon with the table body, the bail conduit thereof, and the 
usual pocket iron, a bail recelving and gulding device havlng a cup-shaped 
outer portion, f, extending up toward and fastened to the pocket Iron, or its 
covering material, and composed of thick leather, molded or formed into the 
requislte shape, as and for the purpose set forth." 

The first patent described a cup-shaped receiver with a séries of 
perforations "for the attachment thereto of the leather of the pocket 
iron * * * in about the usual manner." It might hâve been either 
of métal or leather, and the third claim of this patent only difïers from 
the first by calling for leather. The only substantial différence, there- 
fore, between the two patents, is that in the one now under considéra- 
tion the cup-shaped device is carried up nearer to the pocket iron. 
With the entire prior art before him, he cannot well be credited with 
invention for such a suggestion as that. The more one studies thèse 
two patents, the less he finds in them. A simple statement of what the 
patentée had donc would bave exposed their sterility. It is true that 
the greatest simplicity may embody the highest inventive thought; 
but one finds no such thing hère. The second is void for lack of 
invention, and the first has, at best, so little merit that the défendant 
escapes infringement. 

So much for the pockets and their connection with the conduits. 
Now as to the conduits themselves. The third patent in suit touches 
that matter. It is No. 556,533, dated March 17, 1896. The claims as 
finally allowed and now at issue are : 

"1. The wodden bail trough for pool tables, provlded with the rabbets, e, 
and with strlps, C, C, of elastic material, such as is described, secured in the 
rabbets so that the bail will travel only on their upper and Inner edges, 
as and for the purpose set forth. 

"2. The wooden bail trough for pool tables, comprislng the pièces. A, A, 
and b, b, provlded with rabbets, e, In the pièces. A, A, and with the strlps, 
C, C, of elastic material, such as Is described, secured In the rabbets so that 
the bail will travel along their upper and Inner edges, as and for the pur- 
pose set forth." 

To construe them fairly we must glance at the prior art, and at the 
proceedings in the Patent Office. When an ivory bail roUs down a 
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wooden trough located within a pool table it naturally makes a noise, 
and this would not please the player at the game. Jefferson and Rein- 
gardt thought of that, and sought to avoid the trouble by lining the 
troughs with cloth or rubber, Augustine, No. 473,423, April 5, 1892, 
had a track with parallel ribs upon which the balls roUed, thus reducing 
friction ; but the entïre track was covered with leather or other suita- 
ble material to diminish noise. (See page 3, lines 42-45, spécification.) 
Goss, No. 507,900, October 31, 1893, had a conduit which he called 
a "table chute." It was composed of several parallel wires or rods 
covered with soft rubber to prevent injuring the balls, and so arranged 
as to form a circular wire cage in which the balls were carried along. 
Noise would be thereby materially diminished, of course ; but the 
patentée says nothing about that feature of his construction. Roberts, 
425,551, April 15, 1890, suggested a means of getting the balls on a 
bowling alley back to the player by using what he called a "noiseless 
bowling crease." The crease upon which the bail is delivered by the 
player is covered with cork or linoléum, and this covering seems to 
extend over and be applied to the "slanting channel" in which the bail 
cornes back to the player. 

The use of skids upon which barrels are rolled in and out between 
truck and warehouse is well understood by everybody. This, and 
more, being the case, Mr. Cunningham went to the Patent Office. He 
attempted to claim a conduit with an open bottom (old in Ryan patent, 
249,679, November 15, 1881), provided with two parallel ways, or 
skids, of rubber, or other noiseless material, upon which the balls 
should travel. He did not specify just how the balls should roll on the 
skids or how the skids should be attached to the conduits. He wanted 
the full benefit of the skid construction, so long as he kept the balls 
"wholly" thereon. He was rejected, and at once renewed his attack. 
This time, instead of asking for the entire skids, he limited their use so 
that "the bail must travel on the angular portions or edges thereof," but 
was again rejected. He appealed to the board, who affirmed the ex- 
aminer, but suggested the présent claims, which were allowed. Thèse 
claims limit him specifically to rabbets in which to secure his skids. He 
does not monopolize the right to secure them in grooves near the edges. 
He must come out to the very edge and use the well-understood rabbet 
device to obtain securement. In this apparent advance in the art there 
is really no advance at ail. 

His argument in support of his right to avail himself of the angu- 
lar portions or edges of the skids to support the balls was rather 
persuasive, and may hâve merited a better fate at the hands of the 
Patent Office; but the trouble seems to hâve been that the patentée 
Was in great straits. While the contest proceeded his employer (the 
complainant herein) was making his conduits, and they wanted to 
stamp the patent mark thereon as a warning to trespassers; and so 
he appears to hâve abandoned ail chance of impressing the office with 
the merit of his request. He deliberately threw away the substance 
and caught at a shadow. 

We need not waste words about the commercial success of the com- 
bined patents, nor upon infringement. In August, 1896, Cunningham 
applied for patent No. 573,262, which issued December 15, 1896. 
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This is not în suit, but was applied to complainant's tables, and pre- 
sumably accounts in large measure for the increased popularity of com- 
plainant's open pocket, concealed conduit, pool tables. 
. Defendant's construction is concededly in accordance with patent 
to Charles Fisher, No. 690,053, dated Dec. 31, 1901, The Patent 
Office, which was astute in finding novelty and invention in the patents 
in suit, retained its cunning; so as to find the same qualitîes in Fisher 's 
conception. If anticipation could not be found by the careful searchers 
when Fisher asked a boon, it is not worth while to ask the court, 
with its notions of ail the patents, to discover infringement. 

From every conceivable standpoint one is forced to the conclusion 
that the bill must be dismissed, with costs. It is so ordered. 



GBRMAN-AMERICAN FILÏER CO. OF NEW YORK v. LOEW 
FILTER & MFG. CO. et al. 

(Circuit Court, N. D. Ohio, E. D. July 5, 1907.) 

No. 6,029. 

Patents— Anticipation— FiLTEBiNG Pkocess foe Beeb. 

The Stockheim patent, No. 378,379, for a process of flltering béer when 
drawn off from the store cask into the keg or otber selling réceptacle, 
the essential feature of the Invention belng to prevent foaming In the 
fllter by means of forward and back pressure and to keep the fliter at 
ail time full of solld béer, held not anticipated, valid, and Infringed. 

"In Equity. Suit for infringement of letters patent No. 378,379 for a 
filtering process for béer granted to Heinrich Stockheim February 21, 
1888. On final hearing. 

For former opinions, see 103 Fed. 303, and 107 Fed. 949, 47 C, C. 
A. 94. 

Floyt, Dustin & Kelley and Wetmore & Jenner, for complainant 
William R. Baird and Francis C. McMillin, for défendants. 

TAYLER, District Judge. This case is before the court on final 
hearing of the action brought by the complainant seeking an injunc- 
tion and accounting for infringement of letters patent of the United 
States No. 378,379, granted February 21, 1888, to Uhlmann and others 
as assignées of one Stockheim and by' them conveyed to the com- 
plainant. The défense to the action is a déniai of the validity of the 
patent and of its infringement by the défendants. The bill was 
filed over seven years ago, and a motion was made for a preliminary 
injunction, which was heard upon numerous afïïdavits and elaborate 
argument by Judge, now Justice, Day, who allowed the motion. The 
case on that hearing is reported in 103 Fed. 303. On appeal to the 
Circuit Court of Appeals the décision of the Circuit Court was affirm- 
ed, but the order was modified so as to permit the injunction to be 
dissolved upon giving a bond conditioned for summary judgment 
thereon by the court below, and in this suit, for such damages as might 
thereafter be adjudged to hâve resulted to the complainant. The case 
on that hearing is reported in 107 Fed. 949, 47 C. C. A. 94 ; the décision 



GEEMAN-AMEBIOAK FILTBR CO. V. LOEW FILTEB A MFG. CO. 125 

being rendered on March 5, 1901. Thereafter a large amount of 
testimony was taken in various parts of the country, bearing chiefly 
on the claim of alleged prior use and publication of the process covered 
by the patent in suit. In view of the published décisions respecting this 
patent, to which référence will be hereafter made, no fuller description 
of the process covered by the patent will be given than is necessary to 
make .clear this opinion. Référence may be had to the décisions as 
reported for a fuller account than it is necesFiry to give hère of the 
process of filtering béer and of this and related patents. 

It is sufficient for our présent purpose to give the following descrip- 
tion : 

Prior to the time when Stockheim patented his process for filtering 
béer great difHculty had been experienced by brewers ail over the 
world in so cleansing and purifying béer as to remove f rom it ail 
deleterious substances which were held in solution or otherwise, to 
make it L-ight and clear, and to préserve in it the carbonic acid gas, 
without which the béer would be flat and unmerchantable. Much 
labor and ingenuity and a large amount of money had been spent in the 
effort to perfectly clarify and purify béer. The resuit was that while, 
meaSUred by présent resultS, no practical success seems to hâve been 
attained, many, if not ail, of the steps which were combined in the 
Stockheim process and described in his patent were made use of. So 
it came about that in 1887 Stockheim, a citizen of Germany, filed 
his application for a patent for a process of filtering and refining béer, 
which resulted in the patent in suit, granted February 21, 1888. Con- 
fining ourselves to the processes of filtration only so far as they are 
involved in the présent inquiry, we discover that it was necessary 
to conduct the béer from what we may call the storage cask through 
the filter into the cask or bottle which was to be sold so that the con- 
tained deleterious substances should be removed, the carbonic acid gas 
remain, and the béer be discharged into the selling vessel without 
foaming. Stockheim claims to hâve conceived the idea that this re- 
suit could be, success f ully accomplished by keeping the filter full of 
solid-beer by two opérations: First, the maintenance in the filter of 
an adéquate pressure above that. of the atmosphère; and, second, 
the absence in thé filter of ail free surfaces of air, gas, or foam, by the 
removal of the same whenever necessary, and the maintenance of 
back pressure, pressure in the filter, and forward pressure, or pressure 
on the supply cask, so as to prevent the récurrence of such free sur- 
faces. It is claimed by the complainant that until the Stockheim pror 
cess there was no known method by which béer could be commercially 
filtered without the development in the filter of air or gas frorn free 
surfaces due to the différent résistance offered by the filtering médium 
to air, to ;gas, , and to the liquid béer. The substance of Stockheim's 
process, whether novel or anticipated, was to prevent the foaming of 
the béer. in the fiilter— the critical place in the System — where the gas 
is most likejy to separate from the béer, and deliver therefrom foamless 
béer into the keg;Or bottle, This he sought to accomplish by maintain- 
ing on the béer in the'ifitorage cask a pressure which would keep the 
gas in the béer and force the béer through the System, by collecting 
and discharging, as an initial step, any air or gas that might enter. 
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or gas that might be freed in the filter, and ca^rying'it off from the 
line of discharge by separate devices, by maintaining . a back pres- 
sure, as well as a forward pressure, upon the béer iii the filter so as to 
keep the filter full of solid béer, ; thereby prèventing the formation 
of gas or air spaces, and when, nevertheless, thèse spades hâve formed 
to earry off the collected gas or air before it has had an opportunity 
to woric mischief , and thus restore the condition of the filter expressed 
by the words "to keep the filter full of béer," as distiiigiiished from béer 
and separated gas or foam; The définition of the phrase "to keep the 
filter full of béer" is important. As related to thè most persuasive 
argument made against the validity of the patent, it is controlling. If 
we define the expression as meaning that condition of the contents of 
the filter which we describe as solid béer without any foam or air or 
disengaged or separated gas, we hâve a very différent conception 
from that which we ordinarily hâve when we speak of a vessel being 
"full" of a liquid. As to some of the devices which are cited as an- 
ticipations of the Stockheim patent, it is daimed that in their opéra- 
tion the filter must hâve been full of béer, and, if so, there is nothing left 
to the patent in suit. Undoubtedly some of thèse prior devices so op- 
erated that the filter must hâve been, while in opération, full of béer ; 
but they were not "full of béer" in the sensé in which that expression 
is used in the Stockheim patent. If they had been, they would probably 
hâve been successful. They did not take careof the gas and air which 
entered the filter with the béer nor of the ga& liberated in the filter ; 
and, since they did not do this, the béer foamed at the keg or the filter 
got out of order. 

The patent contains four claims for a process, and they are ail 
directed to the accomplishment of "the filtration of béer in its passage 
from the store cask to the keg into which it is drawn, without ma- 
terial loss of the gas contained in the béer and without materially 
foaming in the keg, into which the filtered béer is delivered." Each 
of the claims describes the drawing of the béer from the storage 
cask under a pressure exceeding atmospheric pressure, and conduct- 
ing the same to and through a filtering apparatus in which that pressure 
is maintained; but this alone would not keëp the filter full of béer 
or suffice to prevent material loss of gas, or avoid foaming at the 
keg, so that we find the following additional means claimed in the 
first claim: "CoUecting and carrying off any air entering the filter 
along with the béer, and gas separating from the béer during the 
filtering opération" ; and, in the second claim, "collecting and carrying 
off from the béer, during its passage from the store cask to the keg, 
air that may be mingled with the béer, and gas that may separate from 
the béer" ; and, by the third claim, "creating and maintaining a back 
pressure in the filter, so as to keep the filter full of béer." The fourth 
claim fairly embodies the other three. 

This patent has been so often passed on by the courts that, apart 
from any question of comity, we might dispose of this case without fur- 
ther inquiry ; and this solely because of the fact thàt the validity of the 
patent has been so frequèritly sustainêd, after full hearing, as to inform 
ail persons interested in the subject, that its status in the courts was es- 
tablîshed ; but it is claimed by the défendante that the chief défense 



6EEMAN-AMERICAN FILTEE CO. V. LOEW FILTEE & MFQ. CO. 127 

hère is anticipation by prior use and publication, and tiiat a large and 
conclusive amount of testimony to that effect, which was not before the 
courts in any of the other cases, is now before this court, and ought to 
resuit in a différent conclusion. 

It is undoubtedly true that the proof in this case, adverse to the 
validity of the patent, is somewhat stronger than it was in any of the 
other cases ; and it may be true, without at ail intimating the propriety 
of a différent finding now, that, if ail of the proof now hère had been 
presented to Judge Gresham when he heard the first case in 1889, he 
might hâve corne to a différent conclusion. Whatever else is true, 
it is undoubted that such rights as the défendants hâve and such ob- 
ligations as they hâve assumed in conséquence of the manufacture of 
the infringing device were ail acquired and assumed with knowledge 
of the fact that the courts had delîberately sustained the validity of the 
Stockheim patent after fuU and careful hearing. Yet a fair and 
fuU examination of ail the additional testimony in this case leads me 
to the conclusion that, in so far as any prior use has been shown, it 
is merely cumulative to the proof in the former cases, and is not 
persuasive, even where it is not whoUy weak, inconclusive, and un- 
satisfactory, as much of it is. It is necessary, in order to understand 
the case, to make some examination of the facts developed in the prior 
litigation. 

The patent was granted February 21, 1888. On December 16, 1889, 
Judge Gresham, holding the Circuit Court at Chicago, rendered his 
decison in the case of Uhlmann et al. v. Bartholomae & Leicht Brew- 
ing Company et al., 41 Fed. 133. There is a fuU description of the 
patent in this opinion, with a history of the prior art as then de- 
veloped by the testimony. The opinion in that case, as well as the 
record, shows that the most important circumstances bearing upon the 
question of anticipation, to wit, the Enzinger patent of 1878 and the 
Enzinger pamphlets of 1881 and 1885, were before Judge Gresham and 
were considered by him. The validity of the patent was upheld by the 
décision. On January 4, 1893, Circuit Judge Dallas, sitting in the 
Eastern District of Pennsylvania, rendered his décision in a suit for 
infringement of the same patent in the case of Uhlmann et al. v. 
Arnholt & Schaefer Brewing Company (C. C) 53 Fed. 485. This 
case was vigorously contested and elaborately argued. AU of the 
testimony in tiie preceding case was before the court together with other 
testimony tending to show anticipation. The patent was carefuUy 
analyzed and passed upon, and again was held valid. On November 
21, 1899, Circuit Judge Gray, sitting in the Circuit Court for the 
Eastern District of Pennsylvania, rendered a décision in a suit brought 
for infringement of the same patent in the case of German-American 
Filter Company of New York v. Erdrich (C. C.) 98 Fed. 300. Again 
the case was fully tried, ably argued by counsel, and elaborately dis- 
cussed by the judge in his opinion. New testimony appeared in this 
case respecting prior use and prior publication. They were ail care- 
fuUy considered, and, as it seems to me, full weight was given to ail 
thèse additional circumstances, with the resuit that the patent was 
again held valid and infringement found. I hâve had before me the 
records in thèse last two cases, and hâve gone to some pains to go 
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bver them with a view of learning how fully the facts were developed, 
and especîally with a view of determining how important is the new 
évidence in this case. It is enough to say that every controlling fact 
in this case appears in both of the Philadelphia cases. The cumulative 
proof before us now will be hereafter referred to. 

In 1900 this suit was commenced. The application for a prelim- 
inai-y injunction was heard on afSdavits which set out the substance 
of ail that had been shown in the former cases, together with some 
additignal circumstances showing anticipation. It appears from the 
opinon rendered by Judge Day (103 Fed. 303) that he gave careful 
considération to the patent i'tself, and especially to what may be 
called the King anticipation, as évidence of his device then made its 
first appearance. The preliminary injunction was allowed because the 
court. found the patent valid notwithstanding the claim of anticipation. 
On appeal to the Circuit Court of Appeals of this circuit the merits of 
the case were not discussed ; but two propositions were laid down : 
First, that an order granting a preliminary injunction against infringe- 
ment wjU not be reversed on appeal unless it clearly appears that the 
court below bas fallen into a misapprehension respecting the facts or 
the law in the case in a matter vital to the issue ; and, second, as ap- 
plicable to this case, that strict and convincing proof is required of a 
prior use set up for the purpose of defeating a patent, especially when 
the invention has been a long time in gênerai use, and bas several 
times been through the ordeal of contested litigation. 

Referring now to this new testimony, we discover a large amount 
of évidence taken respecting the use made in this country prior to the 
patent in suit of the Enzinger filter at Syracuse, N. Y., Lebanon, 111., 
Socorro, N. M., and at other places. Some testimony respecting the 
use of this filter at Lebanon, 111., and at Socorro, N. M., was in a 
former case. It is sufficient to say of ail this proof of prior use that it 
falls far short of the certainty which the law requires, and as expressed 
by the Circuit Court of Appeals in' this very case to which référence has 
just been made. It seems to me that nothing could be truer or faire" 
than, as claimed by complainant, that prior to the introduction of the 
Stockheim process and apparatus the fînishing or fining of lager béer by 
mechanical filtration was never successfully practiced or known in this 
country, although it was ardently desired and had been frequently 
attempted. I think it fair to say that we must interpret ail of the 
testimony introduced by the défendants in this case, showing the use 
of the Enzinger filter at Syracuse, Lebanon, and elsewhere, as having 
been eritirely ineflfective to accomplish the purpose which it was thought 
they would accomplish. Indeed, its use was so meager and its want of 
success so apparent that the novelty and usefulness of Stockheim's 
process are only emphasized by this testimony intended to show a 
prior use. Certainly the use thus made of the Enzinger filter madè 
no impression upon the brewers of this country, and nowhere was 
it used except in the most trifling and inconsequential way. I am 
wholly unimpressed by the King filter or by the testimony pertaining to 
it. King's conception, at best, was vague, dim, and not considered 
valuable. It may hâve contained thé germ from which the inventive 
mind could evolve the Stockheim process; but it seems to me to fall 
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far below the Enzinger device in its usefulness and its suggestiveness. 
He applied for a patent, but never deemed it of suffîcient value to 
prosecute his application to a conclusion. 

Referring tô thé previous publications made in Germany and Aus- 
tria, proof of which did not appëar in the other cases, it is enough to 
say that to my mirid they, like the King device, do not carry anything 
iike the suggestivenèss contained in the Enzinger filter itself as 
patented and exhitsited prior tô the Stockheim patent; but, in so far 
as the Enzinger filter may be said to be an anticipation of the Stock- 
heim process, the question is entirely foreclosed by the careful and 
coHStant détermination reached by the eminent judges who hâve already 
passed iipon the question. AU of them hâve had the changes rung 
on the Enzinger patent f rom every possible point of view. When we 
compare the additional testimony in this case with ail that was pre- 
sented to the other judges, we must conclude that it is of slight weight, 
and wholly without persuasion to accomplish the purpose which de- 
fendants' counsel claim for it. 

Justly it ought to be said that, when a patent whose validity has 
been vigorously contested in four separate litigations has been sustained 
without dissent by four judges such as Gresham, Dallas, Gray, and Day, 
we might well conclude that its validity was thoroughly established; 
and, if any security in property rights is to be assured, why should 
we not so conclude ? 

As to the question of infringement by the défendants' device, I 
can see no reason to doubt the claim of the complainant. 

A decree may be entered in accordance with this opinion. 



JOHNS-PRATT CO. v. SACHS CO. et al, 

(Circuit Court, D. Connecticut. July 18, 190T.) 

No. 1,241. 

Patents— Suit roB Infringement— Pbeliminaet Injunction. 

A prelimlnary injntictlon against infringement of tlie Sachs patent, 
No. 660,341, for an eleCtricâl safety fuse, denied, w-here upon the showing 
made there was a seriojis question whether the article made and sold 
by défendants embodied the Invention of the patent and It also ap- 
peared that similar a:rticles were generally made by others and for sale 
In the open marljet, and that the injunction, if granted, would cause 
serions loss to défendants. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 38, Patents, §| 48&- 
495. 

Grounds for déniai of prelimlnary Injunetions in patent Infringement 
sults, see note to Johnson v. Foos Mfg. Oo., 72 O. G. A. 123.] 

In Equity. On motion for prelimlnary injunction. 

Gross, Hyde & Shipman (Edmund Wetmore, of counsel), for com- 
plainant. 

Bartlett, Brownell & Mitchell (John P. Bartlett, of counsel), for 
défendants. 

MARTIN, District Judge (orally). This motion for an injunc- 
tion pendente lite is based upon complainant's bill and affidavits. 
It is claimed by the complainant that the défendant Sachs on or about 
155 F.— 9 
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the;34thday of November, 1899, invented a new and usefui improve- 
ment in elèctrîcal safety fuses; that on the 2Sd day of October, 1900, 
said Sachs procured letters patent No. 660,3:^1 ; .that on the 14th, day of 
Januaiy,: 1903, said Sachs, then being the sole owner of said patent, 
transferrfd the same to the complainant for a ; valuable considération, 
and from thence hitherto the complainant has been the owner thereof ; 
that the same was and is of great value and utility; that the orator 
has manufactured and sold large numbers of safety fuses, which in 
construction embody the invention set forth in said letters patent; that, 
were it not for the infringement by the défendant, the complainant 
would be "in the undisturbed possession, use, and enjoyment of the 
exclusive privilèges secured by said patent and would be in the receipts 
thereof" ; that in August, 1905, said Sachs organized a corporation in 
which the three défendants named were its stockholders and officers ; 
that the complainant, upon information, believfes that each of said 
stockholders and officers well knew of the facts relating to said in- 
vention and patent, also of said sale and transfer of said patent to the 
complainant, and that the complainant was in the business of manu- 
facturing and selling said safety fuses, using the principle of said 
invention; that said Sachs is estopped from denying that said letters 
patent are good and vahd, and that the other défendants, by reason 
of their knowledge, privity, association, and co-operation, are also 
bound by said estoppel; and, further, that said défendants without 
right hâve been and are now manufacturing and selling safety fuses 
that embody the principles of said invention and patent that was so 
sold and transferred to the complainant. There are other facts stated 
in the complainant's case which are not necessary to refer to hère. The 
défendant Sachs does not deny inventing a mode of construction of 
electrical safety fuses, rior of obtaining letters patent No. 660,341 there- 
for. He also admits that the same was sold and duly transferred to 
the complainant ; that said patent was legall'y obtained ; that it was a 
novelty in the construction of safety fuses, etc. The défendants Par- 
ker and Hart admit the formation of the Sachs Company; that they 
are stockholders and officers therein; that the défendant Sachs is prési- 
dent and manager of the company, but eachtlaim that they never had 
ariy expérience in the business of manufacturing; that they knew 
nothing about electrical safety fuses; that they hâve always been en- 
gaged in other business ; that they hâve taken no part in the manage- 
ment of the business carried on by said company ; that they hâve always 
understood and believed that the articles manufactured by said de- 
fendant company were not covered by patents owned.by the complain- 
ant or any other party or parties, and never actually knew of this pat- 
ent until the bringing of this suit. 

In the view I take of the pending question, it is unnecessary to dis- 
cuss or even consider the allégations of Parker and Hart. The com- 
plainant asserts: That the fuse covered by this patent is, a "combina- 
tion of old éléments, each old in itself, but taken together alleged to 
prôduce an improved fuse — that is, a wide, thin fuse strip (old), a cas- 
ing (old) and a fiUing (old). The novelty consists in uniting a wide, 
thin strip with the filling so it will completely envelop the fuse and 
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thus best utilize the propetties of the ready fusibility and the quick 
dispersion of the hèat ôf tîie strip when melted. The thin strip of 
the claims means any degreé of thinness which will accomplish the 
useful resuit intended to bè achieved, viz., a fuse which will carry 
its required load, malt reàdily, completely and quickly without hang- 
ing, so called." That the'iise of such a fuse in an electrical circuit is 
that it melts under predetfermined conditions — i. e., when the electrical 
current passing through it becômes heavier or more powerf ul than is 
considered safe for the circuit — and thus, by so melting, automatically 
cuts the circuit before the electrical System or apparatus can be in'- 
jured by the excessive current. That the fuse consists of a flat fusel 
strip of metallic ribbon inclosed in a case of nonconducting fiber with 
métal end caps usuàlly of brass, to which the ends of the fusible metal- 
lic ribbon are joined by terminais, and the filling material of the fuse 
forms a nonconductor âbout the fusible metallic ribbon. That the hang- 
ing or arcing process is avoided by use of a fuse manufactured under 
this patent, and, further, that the fuses now made and sold and put on 
the market by the défendants embody the identical principle of the 
patent. 

The défendant Sachs bas filed an affidavit, and therein quite minutely 
and extensively states the condition of the art preceding his invention, 
and the history of electrical fuses. He agrées with the complainant 
that the casing of the safety fuse, metallic wires, and strips passing 
through it, surrounded by a nonconducting filling, were old in the 
art, but he dénies the allégations of the complainant that the said in- 
vention and patent involved in this case was simply a combination of 
thèse old éléments. On the contrary, he claims a new discovery, 
namely, the adjustment of a very thin, fine metallic ribbon with an ex- 
tended area within the casing of the fuse, so thin and so extended in 
its area that the nonconducting material encased about it being likewise 
extended, thus giving such a maximum contact with the nonconducting 
filling material that the circuit is immediately opened when any por- 
tion of the metallic ribbon or strip becomes molten and the electrical 
continuity is immediately sevéred or eut off while in this molten con- 
dition; that in fuses previously manufactured the filling material so 
supported the molten métal that the melting of the fuse did not im- 
mediately eut the circuit but wouîd arc or hang, and that such failure 
of immédiate interruption of the circuit upon the melting of the 
ribbon or strip under the old process resulted in inaccuracy and unre- 
Hability as to its opération in the présence of "unequal current value." 
The complainant contends that the dimension of fusible ribbon — i. e., 
its length, area, and shape — is simply an adaptation to the load in 
ampères and volts which it is intended to carry ; that its thickness or 
area must be adjusted to the normal élément of the current, which 
will cause it to melt, and therefore it is merely a question of degree, 
and that the patenting of a degree of thickness is absurd. It occurs 
to me that this contention of the complainant amounts simply to a 
criticism of the patent. 

As the évidence how stands, I am of the opinion that this principle 
above set forth as the defendant's claim is the real novelty, if any, 
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and the gist, of the invention. The défendant says that he has not 
made and sold and is not now making a fuse like that covered by 
this patent; that the fuse he is making is like those in gênerai use 
by other manufacturers, which are understood by the trade general- 
ly not to be covered by any enforceable patent; that the metallic strips 
in fuses that he is making and selling are jRot "very thin and fine 
with extended area," but that the metallic substance is reduced in 
the çenter, and that such fuses do not infringe the patent in suit. 
Satîiples produced by the défendant as exhibits in the. case sustain 
hÏB çlaim to the effect that they do not ccwitain a "thin, fine ribbon 
of;. extended area," which extended area is bi^ought in contact with 
the fiUing of nonconducting material. The défendant further says 
1feat< SQpn after obtaining , the patent in suit, it was discovered that 
fuses of the patent lacked mechanical stability and ease of manu- 
facture, and that the advantages secured by it were not sufficiently 
superior to fuses made under the old means of manufacture to warrant 
the increased cost which was entailed, and therefore the complainant 
never adopted it in practical use, and that it never marked its fuses as 
having been manufactured under this patent. 

, There is a, serions question in my mind as to whether the patent in 
suit covers. the make-up of the fuses that the défendants hâve been 
manufacturing and selling. It is a wellrsettled rule of the law that 
where grave doubt arides as to what the final decree upon the merits 
must be, either as to fact or law, the gummary power of the court 
to grant injunctions pendente lite should not be exercised, unless it 
may be to préserve the status quo of the parties under circumstances 
that will not work serions hardship to the party enjoined. It is also 
a settled rule of law that in acting upon applications of this sort the 
court "should regard the comparative in jury, whjch would be sus- 
tained by the défendant if the injunction were granted and by the 
complainant if it were ref used." Besides, the granting and withhold- 
jng of an injunction pendente lite rests in the sound and judicial dis- 
crétion of the court. •' 

Applying thèse principles of the law to the circumstances of this 
case» we find: 

First. Upon examination of the facts developed by the affidayits, 
tbat there is a, serious question as to infringement. The évidence raises 
a doubt as to either the complainant or défendants having been or be- 
ing now in the manufacture or sale of fuses covered by this patent. 
The complainant shows by affidavits that the fuses manufactured by it 
were covered by the patent, and that the fuses manufactured by the de- 
fendant are. also covered by the, patent. This is squarely denied by 
the défendants' affidavits; hence a question of fact is raised which 
can only be settled upon the hearing on the merits. 

Second. The évidence discloses the further fact that fuses which 
the complainant asks the défendant to be enjoined from making and 
selling are quite generally manufactured by other parties, are in the 
open market for sale, and thus the complainant ;v^ill not suffer irrépa- 
rable damages should the parties remain in status guo until the case 
can be disposed of on its merits. 
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Third. It appears from the affidavits of défendant, and not disputed, 
that, if this temporary injunction is granted, the défendants will suffer 
great injury and loss. 

Wherefore the application for temporary injunction is denied. 



HENDET MACHINE CO. et al. v. PRENTICE BEOS. CO. 

(Circuit Court, D. Massachusetts. August 2, 1907.) 

No. 124. 

PATEITTS— INFBINQEMENT— .FBŒID MEOHANISM FOB SCBEW CUTTIUa LATHES. 

The Norton patent, No. 470,591, for a feed mechanlsm for screw cutting 
lathes, limlted to the précise comblnatloa of old éléments shown and 
îlaimed, as It must be In view of the- prier art, heid not infringed by the 
machine of the Newton patent, No. 787,537, In whlch the cône gears are 
not located on the feed shaft as speelflcally described in each clalm of 
the Norton patent. 

In Equity. 

Wood & Wood and Emery, Booth & Powell, for complainants. 
Southgate & Southgate, for défendant. 

BROWN, District Judge. This suit is for infringement of claims 
2 to 7, inclusive, of letters patent No. 470,591, granted March 8, 1892, 
to Wendell P. Norton, for feed mechanism for screw cutting lathes. 
The defendant's device is constructed according to letters patent 
No. 787,537, granted April 18, 1905, to Albert E. Newton for change 
speed gearing for angine lathes. The object of the patentée, Norton, 
was to produce changes in the speed of the feed-shaft which gives 
movement to the carriage containing the screw-cutter. 

The device and its mode of opération will appear from an examina- 
tion of claim 2 of the patent in suit: 

"2. In a device of the class described, the combination with a séries of inter- 
changeable gear-wheels, of a shaft driven from the said séries of interchange- 
able gear-wheels, a pinion mounted to tum with and to slide on the said shaft, 
a drlving gear-wheel in mesh with the said pinion, a second séries of gear- 
wheels of varions diameters arranged step-like on the feed-shaft and adapted 
to be engaged by the said driving gear-wheel, and a lever carrying the drlv- 
ing gear-wheel and arranged for shifting the said pinion on the said shaft 
and moving the drlving gear-wheel in and out of mesh with the feed-shaft gear- 
wheels, substantlally as shown and described." 

The séries of interchangeable gear-wheels may be transposed so 
as to give différent speeds to a shaft. The second séries of gear- 
wheels, arranged step-like or cone-like on the feed-shaft, gives dif- 
férent speeds to the feed-shaft, as power is applied to gear-wheels 
of différent diameters. The total number of speed variations pos- 
sible is the number of steps in the cône séries multiplied by the 
number of changes of the interchangeable gears, since the shifter 
takes from the shaft the différent speeds given it by the inter- 
changeable gears (say three rates of speed) and at either of thèse 
rates can produce as many variations of speeds as there are steps 
on the cône (say 13), the total changes being 36. The shifter slides 
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along the shaft and comprises a handle and a pair of gear-wheels 
in mesh. One of the pair takes motion from the shaft and gives it 
to the other member of the pair, which other member engages one of 
the steps of the cône and thus gives motion to the^ feed-shaft and to the 
carriage containing the screw-cutter. 

The fundamental organization, or generic combination compris- 
ing two séries of speed varying gear-wheels, with a shifting con- 
nection, whereby the changes of the second séries can be multiplied 
by the changes of the first séries, was used in the prior art for the 
same purpose and in the same class of machines. The prior art 
upon which the défendant chiefly relies is found in the patents to 
Miles, No. 111,859, Fèbruary 14, 1871; to Hyde, No. 247,764, Oc- 
tober 4, 1881; to Humphreys, No. 83,774, November 3, 1868; to 
Bevier, No. 338,916, Mardi 30, 1886 ; and to West, No. 296,491, April 
8, 1884. . . ' 

The patent in suit was before the Circuit Court for the Southern 
District of New York in Hendey Machine Co. et al. v. Prentiss Tool 
& Supply Co. (C. C.) 113 Fed. 592. The opinion of Judge Lacombe 
says (page 594) : 

"An eiicainlnatlon of the prior state of the art, as disclosed In the proofs, 
shows that the patentée was not a ploneer. Indeed, It is not contended that 
he was. He has used old devices in a new combination (for there is no actnal 
anticipation shown) to accompllsh a particular resuit (rapldity of speed 
change), and a llke resuit may be obtained by other combinations. The case 
is one, therefore, where the particular combination of parts and détails which 
the patent seeures to him is to be eonformed to the self-imposed limitations 
which the patentée has inserted In the claims, and 'nothing can be an Infringe- 
ment which does not fall wlthin the terms the patentée has chosen to express 
hls invention.' McClain v. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76, 35 U Ed. 
800 ; Groth v. Supply Co., 9 C. C. A. 507, 61 Fed. 284. It will be noted that 
in every one of the claims above recited the séries of gear wheels, of varying 
diameters, arrangea step-llke or In cône shape, Is explicitly described as being 
located 'on the feed-shaft.' In the combination of defendant's lathe a simîlar 
step-llke or cone-shape séries of gears is found, but It is not located on the 
feed-shaft; but upon a countershaft arrangea adjacent to, and parallel with, 
the feed-shaft. Défendant contends that thls Is an important Improvement — a 
contention which complainant disputes, and which need not he declded. It 
would seem to be sufflclent, under the authorltles cited supra, that the step- 
llke gears are not located where In eight separate claims the patentée dis- 
tinctly asserted that they should be, to embody hls invention." 

This seems to me a correct interprétation of the patent, and a 
décision which is directly applicable to the présent case. 

The defendant's machine may rightfully employ the generic com- 
bination. It does not use "a séries of interchangeable gear-wheels," 
if we give that expression the same meaning given to it in the spéci- 
fication of the patent in suit, but employs a double cône System gen- 
erally similar in fu.nction, it is true, to complainants' interchangeable 
gears, but also similar to Humphreys' device for the same purpose, 
though the défendant has improved upon Humphreys, and uses a 
cône gear System as the multiplier by which three différent speeds are 
obtained without the necessity for shifting interchangeable gears. 
It does not secure what complainant calls "the unlimited capacity of 
interchangeable gears" (which might, perhaps, follow from the sub- 
stitution of other gears rather than from an interchange of the gears 
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shown), but limits the changes to the number possible with the fixed 
cône gears of the multiplier. 

I am also of the opinion that the defendant's second séries of cône 
gears is not arranged on the "feed-shaft" as the claims require. The 
"feed-shaft" of the patent in suit is a spécifie part — a threaded shaft 
which in screw-cutting gives motion to the carriage. Being so located, 
the complainants' cône gears are limited in function to providing 
changes for screw-cutting. The défendant has located its cône gears 
upon a separate shaft, or countershaft, upon which is a slip-pinion 
which can be shifted to engage either the threaded feed-shaft used for 
screw-cutting, or a second feed-rod which is used in turning. The 
advantages of this are said to be that a further System of feeds is 
obtained and tlie feed-shaft is employed only for cutting screw-threads. 
This matter is particularly referred to in the spécification of the de- 
fendant's patent to Newton, page 2, lines 65 to 105. 

The complainants seek to avoid the efïect of Judge Lacombe's 
opinion by pointing out différences between the Lodge-Shipley device, 
there involved, and the defendant's device. It would not be profitable 
to discuss thèse différences. They do not afïect the proposition that 
the patent in suit is of the class in which, as its spécification states, 
"the invention consists in certain parts and détails and combinations of 
the same." 

I am of the opinion that neither as a matter of function nor as a 
matter of nomenclature can it be said that the défendant has located 
its cone-gears on the feed-shaft. The superior convenience of Norton's 
location of the shifting lever, and of a "one hand lever movement," 
and the préservation of the "unlimited capacity of interchangeable 
gears," are insisted upon. The last feature the défendant does not hâve, 
and the other features would probably be insufficient to constitute a 
patentable improvement on the devices of the prior art. Thèse mat- 
ters, however, are outside the claims. I am of the opinion that the 
défendant does not infringe. 

The bill will be dismissed. 



RICHARDS et al. v. MEISSNBR et al. 

(Circuit Court, E. D. Missouri, E. D. June 19, 1907.) 

Patents— Suit to Oompei, Issuance— Issues and Proofs. 

The government is treated as a party to ail actions In which the valld- 
Ity of a patent is involved, in order that it may protect the public against 
a monopoly granted to one who is not entitled thereto, and In a suit under 
Rev. St. § 4915 [U. S. Comp. St. 1901. p. 3392], to compel the Issuance of a 
patent to complainant for an invention for which one was grânted to the 
défendant, évidence is admissible to show that defendant's patent is void 
for anticipation, although no such issue is made by the pleadlngs, and, al- 
though such évidence may defeat the action. 

In Equity. On motion to require a witness before a commission to 
answer questions. 

E. Hayward Fairbanks, for the motion. 
Samuel E. Hibben, opposed. 
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TRIEBER, District Judgç. This is a proceedîng in equîty under 
Rev, St. § 4915 [U. S. Comp. St. 1901, p. 3393], pending in the United 
States Circuit Court for the Western District of Missouri. 

The complainants having completed their proofs, the défendants 
pirodeeded to take the testimony of the défendant Meissner, the patentée, 
before an examiner, under equity rule 67. Upon cross-examination, 
the wîtness was interrogated in relation to British patent 3,182 of 
1875 to one Lake, for the purpose of proving that the invention patented 
to thewitness had been anticipated by that British patent, and that, 
for this reason, there was no patentable novelty in the defendant's 
alleged invention. The effect of such proof would, of course, not only 
defeat the patent granted to the défendant, but also defeat this action 
of the complainants. Counsel for the défendants objected to this tes- 
timony upon the ground that the only issue raised by the bill in this 
cause is whether the Commissioner of Patents erred in refusing the 
application for a patent of the complainant on his intervention and 
granting it to the défendant. It is further urged that, had the com- 
plainants alleged in their bill that the British patent 3,183 of 1875 had 
anticipated the invention for which the complainants by this action 
seek to obtain a patent, the bill would hâve been dismissed on demur- 
rer, and for this reason it is claimed that thèse questions are inadmis- 
sible. The complainants now ask for an order requiring the witness 
to answer the questions in relation to the British patent. 

Ordinarily, no évidence is admissible in a suit in equity unless rele- 
vant and material to the issues as made up by the pleadings. As has 
been aptly said : "Proofâ' without allégations are no better than allé- 
gations without proof." Sô far as the pleadings in this caSe show, there 
is no such issue as pribrity of the invention by a third party whose 
patent antedates the claims of both contestants, and necessarily none 
could be raised by the complainants in a proceeding under section 
4915, Rev. St. But does this rule apply to proceedings of this nature F 
By virtue of the authority granted by the Constitution, Congress has 
provided for the granting to inventors of a patent whereby they are 
entitled to a monopoly of the products of an invention for a limited 
period as against the entire Nation. While this great privilège is in- 
tended as a reward for mçritorious inventions, and to encourage them, 
still it is a monopoly, and, ail monopolies being odious, the beneficiary 
will be held strictly to the terms of his grant. 

In United States v. Bell Téléphone Company, 128 U. S. 315-370, 9 
Sup. Ct. 90, 98 (33 L. Ed. 450), the court say: 

.^'The United I States, by Issuing the patents whlcli are hère sought to be an- 
nulled, has taken from the public rights ot immense value and bestowed them 
upon the patentée. In this respect the goyernment and its offlcers are acting 
as the agents of the people, and hâve, under the authority of law vested in 
them, talien from the people this vaiuable privilège and conf erred it as an 
exclusive right upon the patentée. ♦ * * This has been taben from the 
people, the public, and made the prlvate property of the patentée by the ac- 
tion of one of the departments of the government acting under the the forms 
of law, but deceived and mlsled, as the b'ilt allèges, by the pateutee." 

In divorce cases, it has been the practice in the ecclesiastical courts 
of England for the crown to be represented by its proctor in" opposition 
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to toth parties, for the protection of society, and to prevent collusive 
actions. And in this country it has always been the ruie for courts, 
in divorce proceedings, for the same reasons, not to consider them- 
selves bound by the pleadings, but, on its own motion, examine wit- 
nesses and permit évidence on matters not put in issue by the pleadings, 
but which in the opinion of the court may tend to defeat the action or 
show collusion or condonation. 9 Am. & Eng. Encyc. (2 Ed.) p. 729. 

For like reasons Congress and the courts treat the government as a 
party to ail actions in which the validity of a patent is involved, in 
order that it may protect the public against a monopoly granted to one 
who may not be entitled thereto. It is upon this ground that patents, 
when granted by the government after ail the issues of facts hâve been 
determined by one of the departments of the government, are still sub- 
ject to attack and defeat in a collatéral proceeding (section 4920, Rev. 
St. [U. S. Comp. St. 1901, p. 3394]), although in ail other matters it is 
the well-settled rule that the détermination of facts intrusted by law to 
one of the departments of the government is conclusive, unless there 
has been a misconstruction of the légal eflfect of the statute under which 
the department is acting, or fraud or mistake. Johnson v. Towsley, 13 
Wall. 73, 30 L. Ed. 485; Lee v. Johnson, 116 U. S. 48, 6 Sup. Ct. 249, 
29 L. Ed. 570; Passavant v. United States, 148 U. S. 214, 13 Sup. Ct. 
572, 37 L. Ed. 426 ; Burfenning v. Ry. Co., 163 U. S. 321, 16 Sup. Ct. 
1018, 41 L. Ed. 175 ; The Japanese Immigration Case, 189 U. S. 86, 
23 Sup. Ct. 611, 47 L. Ed. 721; American School of Magnetic Healing 
v. McAnnulty, 187 U. S. 94, 23 Sup. Ct. 33, 47 L. Ed. 90; Houghton 
V. Payne, 194 U. S. 88, 24 Sup. Ct. 590, 48 L. Ed. 888; United States 
V. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. Ed. 1040 ; Harris v. 
Rosenberger, 145 Fed. 449, 76 C. C. A. 325 ; Lewis Publishing Com- 
pany v. Wyman (C. C.) 153 Fed. 787. 

But whatever doubt may hâve existed on that point has been removed 
by what was decided in Hill v. Wooster, 132 U. S. 693-700, 10 Sup. 
Ct. 238, 33 L. Ed. 503. That was a suit under the same section as 
is this case, and the contention of counsel, as stated by the court, was : 

"That no question Is made in the answer but that one party or the other 
is entitled to a patent, and that therefore évidence which does not tend to 
show which party is entitled to the patent is irrelevant and should be eup- 
pressed." 

But the court overruled this contention, and held : 

"This court, however, has repeatedly held that, under the Constitution and 
the acts of Congress, a person, to be entitled to a patent, must hâve Invented 
or discovered some new and useful art, machine, manufacture, or composition 
of matter, or some new and useful improvement thereof, and that it is not 
onough that a thlng shail be new, in the sensé that In the shape or form in 
which it is produced it shall not bave bèen before known. and that it shall be 
useful; but it must, under the Constitution and the statute, amount to an In- 
vention or discovery." 

in Leslie v. Tracy (C. C.) 100 Fed. 475, the same question was be- 
fore the court, and it was held, quoting from the headnote: 

"In a suit brought under Rev. ^t. § 4915, to require the issuance of a patent 
to the complainant, where the cbntroversy is between two claimants to prlor- 
Ity of invention, there can be no adjudication in favor of either, unless tbe 
alleged invention is patentable." Davis v. Garrett (G. C.) 152 Fed. 723. 
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In the case at bar, ît may be true that this proof may defeat the 
action of the complainants by showing that they were not entitled to a 
patent; but, at the same time, it may also show that the défendants are 
not entitled to a patent, and thus relieve the public from the monopoly 
created by the granting of the patent to the défendants. 

For thèse reasons, I am of the opinion that the questions in relation 
to a prior patent covering the claims of the défendants to the patent 
herein involved should be answered, subject, however, to the right of 
counsel to note their objections thereto, in order that, upon a final 
hearing, the trial court may pass upon the admissibility of the évi- 
dence without préjudice to anything decided herein. 



UNDBRWOOD TTPEWRITBR CO. r. GRAVES TTPEWRITEE CO. et ai. 

(Circuit court, S. D. New Tork. June 10, 1907.) 

Patbrts — Intmngemeht— Tabulating Attachmest fob Ttpewbitees. 

.The Gathrlght patent. No. 436,916, for a tabulating attaehment for type- 
Writers, as previously construed by the Circuit Court of Appeals, fecM 
infrlnged, on motion for a prellminary Injunction. 

In Equîty. Suit for infringement of letters patent Nos. 436,916 and 
453,268, both for împrovements in typewriters, grant'^d to Josiah B. 
Gathright; the first September 23, 1890, and the second May 12, 
1890. On motion for preliminary injonction. 

Briesen & Knauth, for complainant 
Fred. Chappell, for défendants. 

LACOMBE, Circuit Judge. The question whether the devîces com- 
plained of infringe the second Gathright patent will hâve to be decided 
at final hearing. 

As to vaiidity and construction of the first Gathright patent, a care- 
ful examination of the patents which hâve been introduced hère, but 
which were not in the record filed in prior suit of Wagner Typewriter 
Company y. Wyckpff, Seamans & Benedict, 138 Fed. 108, 151 Fed. 
585, leads to the conclusion that their introduction in such prior suit 
would not hâve induced that court to modify its opinion. Thèse pat- 
ents are understood to be Morgan, 191,149, of 1877; Ritty and Birch, 
271,363, of 1883; Kalev, 317,375, of 1885 ; Thomson (English), 7,269, 
of 1888 (same as Jenne [U. S.], 548,553, of 1895). The court may 
be in error in this enumeration, since counsel hâve failed to furnish the 
list asked for at oral argument, and an independent search bas been 
made through the earlier record. No considération is given to any 
patents subséquent to December 28, 1887, the date of invention found 
for Gathright by the Court of Appeals. 

As the fourth and fifth claims are construed by that court, infringe- 
ment seems entirely clear. The circumstance that prior to that décision 
the Patent Office granted a patent to defendant's assignor without citing 
Gathright's patent against him is not important. Non constat that such 
grant would hâve been made, had the décision of the Circuit Court of 
Appeals been before the examiner. 
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Injunction wîll issue against the Graves Company and against the 
Fox Typewriter Company, Limited, None will issue against the Fox 
Typewriter Company, which apparently was neither sued nor served, 
and whose appealrance for the purpose of praying leave to file some 
plea was restricted to that purpose only. 



SHARP V. BELLINGBE et al., 
(Circuit CJourt, N. D. New Yort, July 23, 1907.) 

Patents— Suit fob Inpbingement— Peeliminaet Injunction. 

A motion for a prellminary injunction against infringement of a patent 
denied where tlie patent was new and unadjudicated and not a ploneer 
and infringement was denied and In doubt on ttie showing made. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 38, Patents, i 489. 

Grounds for déniai of prellminary injunctions In patent Infringement 
Bults, see note to Johnson v. Foos Mfg. Go., 72 G. G. A. 123.] 

In Equity. Motion for preliminary injunction in suit for alleged 
infringement of patent to Judson C. Sharp, for fire escape, issued No- 
vember 13, 1906, on application filed July 13, 1904. 

Franklin H, Hough (Charles J. Williamson, of counsel), for com- 
plainant. 

Robinson, Martin & Jones, for défendants. 

RAY, District Judge. The patent in suit was issued în November, 
1906, some two years after application filed. The delay in issuance was 
oçcasioned .by an interférence proceeding declared in the Patent Office 
between the application of complainant and that of one William A. 
Burnop, and which interférence was decided in complainant's favor. 
Défendant Davy is the assignée of Burnop. The question there was, 
not the validity of the patent, but who was the first inventor. The 
validity and breadth and scope of complainant's patent has not been 
adjudicated in any court, and, of course, there has been no long ac- 
quiescence in its validity. This is- not a new art, and complainant's 
is not, in any sensé, a pioneer invention. Défendants' fire escape, al- 
leged to inf ringe, is not a Chinese copy of complainant's. There are 
différences in construction and in mode of opération. Défendants 
insist they do not use one or more of the essential éléments of com- 
plainant's apparatus or the substantial équivalent. There is an es- 
sential contradiction in the affidavits, and on the whole, without form- 
ing or expressing an opinion as to the merits of the controversy, I 
think the case is one where the decided cases preclude the granting 
of a preliminary injunction. Diligence will bring the case to a final 
hearing at an early day. 

Motion denied. 
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CONTRA COSTA WATER CO. v. VAN RENSSELAER. 

(Circuit Court, N. D. Californla. July 10, 1907.), 

No. 13,379. 

1. Eminent Domain— Natxtbe of Riqht— Pkopeety Right— Teansfeb. 

The right of a corporation to maintain a proceeding to condemn land 
for a public use Is not a right of property, in the sensé that it may bfs 
made the subject of private proprietorshlp, so as to be capable of couvey- 
ance by deed from one corporation to anpther. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 18, Eminent Domain, 
S 35.] 

2. Same— JPeoceedinos— Chahoe of Parties. 

Where; a corporatlbti entitled to exercise the right of eminent domain, 
after instituting proceedings for that purpose, transferred ail its fran- 
chises, rights, and property to another corporation organized for the 
same purpose and entitled to exercise the same rights, the transférée 
thereby became invested by opération of law with the right to continue 
such proceeding as the représentative of the state, and was therefor enti- 
tled to be substltuted as the petitioner in the pending proceeding under 
Code Civ. Proc. Cal. § 385, providing that. In case of a transfer of iuterest, 
the court may allow the action or proceeding to be continued by or against 
the successor, or may àlIow the transférée to be substltuted as a party to 
the suiti 

E. W. McGraw, for the motion. 
Thos. S. Molloy, opposèd. 

VAN FLEET, District Judge. This îs a motion to substitute the 
People's Water Company, a corporation, as plaintifï in the action in the 
place and stead of the présent plaintifï, upon the ground that the 
former has succeeded to the interests of plaintiiï in ail matters in liti- 
gation in the action. 

The plaintifï, at the commencement of the action, was a public serv- 
ice corporation organized and existing under the laws of this state, and 
engaged in furnishing water for domestic and other uses to the in- 
habitants of certain cities and towns in Alameda county, in this state ; 
and the action was commenced by it to condemn an undivided interest 
in certain lands in Alameda county described in the complaint, owned 
by the défendant in common.with the plaintifï, alleged to be essen- 
tial to the needs of the latter in carrying on said public use. 

The motion is based upôn a showing that the People's Water Com- 
pany, sought to be substltuted as aforesaid, is a corporation formed 
and organized under the laws of this state for like purposes, among 
others, as those of the présent plaintifï ; that, since the commencement 
of the action, the first-named corporation has acquired by purchase 
from the plaintifï, and has succeeded to the ownership of, ail its prop- 
erties, including ail the waters, water rights, water privilèges, and 
appropriations, vested or contingent, with réservoirs, pipes, pipe lînes, 
flumes, aqueducts, mains, service pipes, rights of way, easements, 
privilèges, and franchises, heretofore owned and held by plaintifï, 
or in any way connected with the business of furnishing water as 
aforesaid, heretofore carried on by it, together with the interest of the 
plaintifï in the real property described in the complaint; and that said 
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People's Water Company, as such successor, is now engaged in the said 
public service heretofore performed by the plaintiff as aforesaid; 
and that plaintiff bas retired from and entirely ceased to carry on said 
business. 

The motion to substitute is opposed by the défendant upon the 
ground that the People's Water Company, by the transfer to it, as set 
forth in the affidavit, acquired no right which would entitle it to be 
substituted herein or proceed in the prosecution of the action; the 
point of the objection being, not that the alleged transfer was in any 
wise insufficient to invest that corporation with title to whatever 
property, property rights, or franchises the plaintiff may hâve had 
to convey, but that the right to bring or maintain an action such as 
this was not property owned or possessed by plaintiff, or a right of 
property at ail in the sensé that it was the subject of conveyance from 
the one corporation to the other, but was a mère incident to the ex- 
istence of plaintiff as a public or quasi public corporation, which died 
when the plaintiff corporation ceased to exist and act as such. And 
hence it is very strenuously argued that, if the People's Water Com- 
pany wishps to proceed in its own behalf to condemn the property 
sought to De taken, it can do so only by commencing an action de novo 
in its own name and right. 

There is just enOugh truth in defendant's position to make it plausible 
upon a Çrst statement, but the objection will not bear examination. 
It is undoubtedly quite true that the right to maintain an action of this 
character is not a right of property in the sensé that it is the sub- 
ject of private proprietorship, and so capable of conveyance by deed 
from one party to another. The power of eminent domain, or the 
right to take private property for a public use, which is the controUing 
principle underlying the action, does not partake of the nature of an 
estate or interest in property, but is essentîally a governmental func- 
tion existing in the soveréign, "as a necessary, constant, and inex- 
tinguishable attribute." Lewis, Em. Dom. (2d Ed.) 9; Mahoney v. 
Spring Valley Water Company, 52 Cal. 159 ; Cal. Cent. Ry. Co. v. 
Hooper, 76 Cal. 404, 18 Pac. 599. 

Défendant is therefore right in his contention that the power is 
one which is inaliénable in the state and cannot pass to private owner- 
ship, but this concession does not meet his needs. While the state may 
not abdicate its soveréign functions, or surrender them to private 
hands, it may, and generally must, provide for their exercise through 
the instrumentality of agencies created by it and under its control; 
and such authorization is in no sensé a transfer of its right of sov- 
ereignty, since the power is still, in contemplation of law, exercised 
by the state, though at the instance and through the intervention of 
the agent California Central Ry. Co. v. Hooper, supra; Mahoney v. 
Spring Valley Winter Co., supra; 4 Thomp. Com. on Corp. § 5587 et 
seq. Provision for such agency has been made by the Législature in 
section lOOl of the Civil Code, which provides : 

"Any person may, without further législative action acqulre private prop^ 
erty for any use specifled in section 1238 of the Code of Civil Procédure el- 
ther by consent of the owner or by proceedings had under the provisions of 
tltle 7, part 3, of the Codie of Cil vil Procédure; and any person seeklng to ac- 
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gnlre.M5operly for any o( the uses pientloned In such tltle la 'an agent of the 
State, oir & 'person in charge, of such use,' within Oiè meanlné of tbose terms, 
as used in such tltle. • • «" J 

The title of the Code of Civil Procédure referred to in the above 
section of the :Civil Code provides the purposes for and the manner in 
which tiie power in question may be invoked, and includes the purpose 
for which this section is sought to be maintained. And, having the 
right to provide for the exercise of the power through its chosen 
agents, the state may provide for a change or transfer of the agency in 
any case, the instrumentâlity through which the power is invoked being 
merely incidental to the main purpose to be.subserved, that of acquiring 
property for a public use. Thus, in California, Central Ry. Co. v. 
Hooper, supra, it is said : 

"While a corporation which brings such an action Is the proper party to 
brlng it, becaiise the statute malies it the proper. party, Its interest in the 
action Is but Incidentai and subordînate to the main purpose (which alone 
jilstlfles the proceeding nnder the Constitution); the main purpÇsé being to 
secure private property, upon just compensation, for a public béneflt. In In- 
itiating the proceedlngs, the corporation acts as: agent of the state; the Lég- 
islature haying provided the mode for the employmerit of thç power of em- 
iiient domain, Houghton v. Austin, 47 Cal. '655f Mahoriéy V; Spring Valley, 
52 Cal. 162i The Législature, which bas power toname the agent, bas power 
to provide for the transmission of the agency duritig the pendency of an ac- 
tion by a change of the plaintiffi, at least where,- as hère, the substituted plain- 
tifs bas aequired ail the rigbts, powers, and franchises of the original plain- 
tiff, continues the prosecutioh of the same .action upon the same ca*isè of ac- 
tion, for the condemnation of the same property, for the same public use." 

It istherefore immaterial that the conveyance from the plaintiff 
to the People's Water Company did not and could notj for the reasons 
stated, include the right of agency to maintain the action; since the 
grantee being a corporation authorized to represent the public use, and 
having acquired ail other rights of the plaintiff in the premises, the 
right to represent the state devolved uoon it by opération of law, as 
a necessary incident, and clothed it with the. right to proceed with the 
prosecution of the action. This being so, it is.entitled, upon the show- 
ing made, under section 385 of the Gode of Civil Procédure, to be 
sjibstitiited as plaintiff in the action. 

It is côntejided by the défendant that the prïnciples arinounced in Cal. 
Central Ry. Co. v. Hooper were intended only to apply tô an instance 
such as thère presented, where the substituted plaintiff, a railroad Com- 
pany, was a corporation deriving its being from a consolidation under 
the statute with the original, plaintiff in the action; àndcannot bave 
application to a case like this, where thé party proposed to be sub- 
stituted is an entirely distinct and separate créature. . But there is no 
reason in any. such limitation of the doctrine; nor is there anything in 
the language of the court calculated to givé color to that view, other 
than the incidental référencé to the fact that the torporation there sub- 
stiljuted as plaintiff was created in the rtanner indicated. 

Nor is there anything in Mahoney v. Sp^inlf Valley, supra, at vàriance 
with the views hère expressed. That was an àttempt by the corporation 
plaintiff to assign to individuals its right to maintain and carry on the 
cbndémnation proceeding; and it was held that not only was the at- 
tempted transfer ultra vires, but that under the statute as it then, ex- 
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isted no one but a corporation was authorized to prosecute such an 
action, and for that reason the effort to confer the right on individuals 
was abortive. 

For thèse reasons, I am satisfied that the motion should be granted, 
and an order will be entered to that end. 



UNITED STATES v. PAEK & TILFORD. 

(Circuit Court, S. D. New York. May 24, 1907.) 

No. 4,827. 

CusTOHS DuTiES— Classification— TooTH Soap— Specifio Désignation. 

The provision in Tarlflf Act July 24, 1897, c. 11, § 1, Schedule A, 30 Stat 
151 [U. S. Comp. St. 1901, p. 1626], for "ail descriptions of toilet soap," 
constitutes a mdre speciflc enumeration of tooth soap, used as an applica- 
tion to the teeth, than does the provision in paragraph 70, 30 Stat. 155 [U. 
S. Comp. St. 1901, p. 1631], for "préparations used as applications to the 
* « * teeth,. * • * such as • • • dentifrices, • • • not 
speclally provldéd for." 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,518 (T. D. 27,845), reversing the 
assassinent of duty by the collector of customs at the port of New York. 

The Board's opinion reiads as foUows: 

McClelland, General Appraiser. The merchandise which is the subject 
of tbis protest is descrlbed on the involce as "carboiie tooth soap.'' It was re- 
turned by the appraiser as a toliet article, and was assessed for duty by the 
collector at the rate of 50 per cent, ad valorem, under the provisions of Tariff 
Act July 24, 1897, c. 11, § 1, Schedule A, par. 70, 30 Stat. 155 [U. S. Comp. 
St. 1901, p. 1631], It Is claimed that duty should bave been assessed at, either 
15 cents per pound, or at 20 per cent, ad valorem, under the provisions of 
paragraph 72 of said act (30 Stat. 155 [U. S. Comp. St. 1901, p. 1631]). 

The appraiser states in bis spécial report on the protest that the merchan- 
dise is intended for use çnly as an application to the teeth, and this testimony 
is in the main confirmed by the testimony submltted on behaïf of the protes- 
tants. The paragraph under which said classification was made reads as fol- 
lows: "70. Préparations used as applications to the haïr, mouth, teeth or 
sisin, such as cosmetics, dentifrices, pastes, pomades. powders, and other toi- 
let articles, and articles of perfumery, whether in sachets or otherwise, not 
containing alcohol or in the manufacture of which alcohol is not used, and 
not speclally provided for in this act, flfty per centum ad valorem." The pro- 
visions of this paragraph are not spécifie, but most gênerai in character, cov- 
erlng différent classes of articles used for the toilet. 

The paragraph under which claim is made reads: "72. Castile soap, one 
and one-fourth cents per pound; fancy, perfumed, and ail descriptions of tol- 
iet soap, Including so-called médicinal or medicated soaps, fifteen cents per 
pound; ail other soaps not speclally provided for in this act, twenty per cen- 
tum ad valorem." In this paragraph we hâve speciflc provision for ail klnds 
of soaps. and tiie question involved is not so much one as to whethei* t^e ar- 
ticle under considération is for the toliet, for that Is practlcally conceded, but 
as to whether It Is in fact & soap. The évidence of the olficial examiner who 
passed the merchandise is that it bas the characteristlcs of soap, Tl^e anal- 
ysis furnished by the ofiiclal chemist also shows that the article has the char- 
acteristics of soap.- 

Tarife Act October 1, 1890, 26 Stat 588, contained the folIoT^ing pam- 
grapha: '-•'•'''' 
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"323, Starçh, Includlng ail préparations, from whatever rtibstance prodne- 
ed, fit for usfe as starch, two cents per pound." Section 1, Schedule 6, 23 
Stat. 588. ' 

"730. Tapioca, cassava or cassada." Section 2, Pree List, 26 Stat 610. 

The court, constraing thèse two paragraphs, heia'tiiat tapioca flour, although 
it might be used as a starch, was not dutiable uijder paragraph 323, supra, 
but was more speeiflcally provlded for in paragraph 730, supra, as tapioca. 
Mr. Justice Peckham, writlng for the court, sald: "Attempting, as is our duty, 
to give effect to the statute in ail Its parts, we think the proper construction of 
thèse provisions is that vuider paragraph 323 a duty is laid upon starch, in- 
cluding ail préparations, from whatever sUbstanceipi?<)dUced, fit for use as 
starch, and assuming that tapioca flour Is wlthin that gênerai description fit 
for such use, yet by virtue of paragraph 730 taploéà- Is' placed on the free list, 
and the substance being tapioca flour, being tapioca in one of thèse forms, is ex- 
cepted from the gênerai language of paragraph 323, and is entitled to free en- 
try. It Is so excepted because, although assuming it t9- b^ fit for use as starcli, 
It Is notwlthstanding tapioca, and tapioca is in so ipainvi Vords put on the free 
Ust" Lung v. Wise, 176 U. 8. 156, 20 Sup. Ct 320, 44 TL. Ed. 412. 

Wç think It logically fpllows, therefore, that the pr(^vlslon for tollet soap 
contalned in sald paragraph 72 Is more spécifie tljaa the gênerai provision 
for "préparations used as applications to the haïr, mouth and teeth," in para- 
^aph 70. 

In Abstract 11,61^ (T. t>. 27,393) and Abstract 12,612 (ï. D. 27.572), Involv- 
Ing merchandise of a simllar character to that hère iiivolved, the Board af- 
flrmed classifications made under paragraph 70; but since our attention has 
been directed to the Lung Case, supra, we are incUhed to think that, so far 
as thèse abstract décisions bear upon the issue, theyshould be overruled, for 
we feel constralned to sustaln the claim In the protest that the merchandise 
should be assessed with duty at the rate of 15 cents per pound, under the 
provision In paragraph 72 for ail descriptions of tollet soap. 

The protest is sustained to the eztent indicated and the décision of ths 
collector reversed accordingly. 

J, Osgood Nichols, Asst. U. S. Atty. 
B. A. L,evett, for importers. 

PLATT, District Judge, Décision affirmed. 



KNAUTH, NACHOD & KUHNB T. UNITED STATES. 

(Circuit Court, S. D. New York. May 16, 1907.) 

No. 4,164. 

L CusTOMS Dottes— Classification— Wall Pockets— Lithogeaphio Pbints. 
Articles composed of cardboard on whlch lithographie prints hâve been 
pasted, and whlch is eut into forms adapted to be- folded into pockets te 
- ■ hang oti wails, some of them havlng pincushions or calendars attached, 
are not dutiable as "lithographie prints," under Tarifif Act July 24, 1897, 
c. 11, M, Schedule M, par. 400, 30 Stat. 188 [U. S. Comp. St. 1901, p. 
1672], but as manufactures of paper, under paragraph 407, 80 Stat 189 
[D. S. Comp. St 1901, p. 1673]. 

2. SaME— COUMERCIAX DESIGNATION— LiTHOGBAPHlO PfelIîTS. 

The expression "lithographie prints," in Tarlif A:èt July 24, 1897, c. 11, 
11, Schedule M, par. 400, 30 Stat 188 [U. S. Ooinp; St 1901, p. 1672], had 
no such deflnlte, gênerai, and unlfprm meaning in tliè Wholesale trade and 
commerce of the United States at the time of the passage of that act as 
to eontirol Its construction. 

8. SaMB— ÉVIDENCB— ÀdMISSIBILITT OIT Peeviotjs Recobds.,,^ 

, , , ,Tbe Boardpf General Appralsers admltted as evldéijce In a case testl- 
mony taken prevlously In another case. Thls was done over the objec- 



KNAUTH, NACHOD & KUHNE V UNITED STATES. 145 

tlon of eoimsel, who had not appeared In the prevlous case nor had op- 
portunity of cross-exainining the witnesses therein; and the articles in- 
volved in the two cases were not shown to he the same. Beld, that such 
évidence should not hâve been admitted. 

4. Same— Appeal feom Board of Général Appeaisees— Competenoy oï Evi- 
dence. 

Though Customs Administrative Act June 10, 1890, c. 407, § 15, 26 Stat. 
138 [U. S. Oomp. St. 1901, p. 1933], providlng appeals from the Board of 
General Appraisers to the Circuit Court, maUes compétent évidence admit- 
ted by the board, the court may attach very slight vreight to such évidence. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below affirmed the assessment of duty by the collector 
of customs at the port pf New York on imported merchandise. The 
case involves construction -of Customs Administrative Act June 10, 
1890, c. 407,, § 15, 26 Stat. 138 [U. S. Comp. St. 1901, p. 1934], the 
pertinent part of which reads as foUows: 

"The court shall order the Board of Appraisers to return to said Circuit 
Court the record and the évidence, taken by them, and ail the évidence 
talien by and before sald appraisers shall be compétent évidence before said 
Circuit Court." ' ' 

Everit Brown, for importers. 

J. Osgood Nichols, Asst. U. S. Atty. 

PLATT, District Judge. The merchandise învolved in this case îs 
wall pockets. Thèse are ipade in the foUowing manner : The lithog- 
rapher makes what is concededly a Hthographic print; the same 
being an ornamental design in color, produced by printing from stone, 
zinc, or other équivalent material. Thèse lithographie prints are sent 
to another manufacturer, who pas^tes them upon cardboard, embosses 
them, cuts them out, and puts them in the shape of little pockets de- 
signed to hang upon the wall and hold odds and ends. They are im- 
ported in this condition, ail of them having separate pièces accompany- 
ing to form the pockets. They are not used in the imported condi- 
tion, as they are imported in a flat shape, which is commonly known 
as a "knocked down" condition. Some of thèse articles are decorated 
with pincushions, and most of them hâve calendars attached, which 
calendars are produced by ordinary printing, and not lithographie 
printing. The goods were assessed for -duty at 6 cents per pound, 
under paragraph 400 of the tariff act of 1897 (Act July 24, 1897, c. 
11, § 1, Schedule M, par. 400, 30 Stat. 188 [U. S. Comp. St. 1901, p. 
1672]), as "lithographie prints." The importers claim that they are 
not lithographie prints, and that therefore they fall into the more 
gênerai clause for "manufactures of paper, or of which paper is the 
component material of chief value," found in paragraph 407 of said act. 

Counsel for the United States makes a preliminary question as to 
whether paper be in fact the component material of chief value. I 
am satisfied on the testimony of ail the witnesses that it is the com- 
ponent of chief value. Under the décisions the various components 
of an article must be tàkèn in'the condition in which they are found 
in the article; aridthereîspractically no cpmpoîient in thèse wall 
pockets except, paper, somé of which is , in a, li^jiJagraphed condition 
155 F.— 10 
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an(![,^enhanced in value beyond the condition of ordiijary paper, but 
is still paper. 

On the main question involved I am clearly of tiie opinion that in 
the Wholesale trade and commerce of the United States ; on and im- 
mediately before July 24, 1897, there was no such definite, gênerai, 
and uniform understanding to the term "lithographie prints" as the 
décisions require to impQse such commercial meaniilg on terms in the 
tariff act. The Board of General Appraisers relied on the testimony 
taken in what may be called the "Overton Case" some years previously. 
G. A. 4,959 (T. D. 23,169). At the hearing before the board this tes- 
timopy was offered in behalf of the governrhent'; but its acceptance 
Was objected to by counsel for the impbrters, on the grounds that 
they had'îib participation in the proceedings in the Overton Case, that 
no opporturiity for cross-examinâtion of the witnesses in that case was 
afforded to présent cbunsél, and that thé merchandise in the Overton 
Case is not shown to be the same as the samples in thé présent case. 
The samples in the Overton Case were before this court together with 
the sainples pf the merchandise now in, dispute, and it is évident that 
there' are dmererices ; so that what thé witnesses said about the samples 
in the Overton Case might very possibly not hâve been said about the 
samples in the présent case. For ail thèse reasorts I am of the opinion 
that such testimony in the Overton Case should not hâve been admitted 
by the Board of Appraisers in the case at bar. 

Having, been admitted and having become by opération of section 
16 of the customs adiîiinistrative act (Act Jiine 10, 1890, c. 407, 26 
Stat. 138 [U. S. Comp.. St. 1901, p. 1934]) compétent évidence in this 
court, I àm neVertheless' conipèliedto give it very slight weight in 
View of the precedin^ considérations; '• Giving it such weight as I think 
it is éntitled to, and alsl> takirig into'àccount the subséquent évidence in 
the casé at bâr'b'éfoi'e à r.eferee, iticlùding the testimony of witnesses 
both for thfe importers and the goveitinient, I hâve reached the con- 
clusion, as jireviously indicated, as to the commercial meaning of 
"lithographie prints." Wé are therefore relegated to the ordinary 
meaning of thé words ; and, as thèse articles are clearly manufactures 
of lithographie prints (a provision for which occurred in the act of 
18190, but is omitted ffom thé présent law), rather than lithographie 
prints thertiselves (In re Kufshé^dt Mahufacturingf Company, 54 Fed. 
159, 4, C. C. A. 262), I feel coilvinced that they are dutiable, not undér 
paragraph 400, but under paragraph 407, of the act. 

The décision oif the Board of General Appraisers is reversed. 



. • LBERBURGEE V. UNITED STATES. 

(Circuit Cîourt, S. D. New York. Jnné 11; 190T.) 

•,,•,,,: ..No. 4,133..;'; ',',',•,',,. 

1. CUSTOMS DtJTiÉs— PhOTE»r-i-SxwFioiENcir. ' . 

An importer contended In his ptoteiErt:thâ.t merqliundise was "woven 
fabrics In the pièce,, (Jyed," and dutiable "jat >60 cents, per ponnd," when,he 
sbould bave contended fpr 50 cents pèr pqund, the rate on goods in the 
gùm; the relevktit pèirtibn of ttië fbril^ act being: ^"If in thé £um, flfty 
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cents per pound, and If dyed In the pièce, sixtjr cents per ptfund." EeU, 
that thé protest was a sufBcIent référence to the proper provision to satisfy 
the requirements of Customs Administrative Act June 10, 18Ô0, c. 407, § 
14, 26 Stat. 137 [U. S. Comp. St. 1901, p. 1933]. 

2. SAME^— Refeeence to Wbong Paeagbaph. 

An importer lu his protest contended that merchandise should hâve been 
elassifled under Tariffi Act July 24, 1897, c. 11, | 1, Sehedule L, par. 388, 
30 Stat. 186 [U. S. Comp. St 1901, p.: 16701, the terms of whlch were In- 
applicable to sueh goods ; and the lançuage of the protest showed that he 
had intended to refèr to paragraph 387, which dld apply. Eeld, that 
the protest should be considered as referrlng to the latter paragraph. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

In the décision below the Board of General Appraisers afflrmed the assess- 
ment of duty by the collecter of customs on merchandise imported by George 
Leerburger, on the ground that, though the goods had been improperly as- 
sessed, the importer was not entitled to relief, because hls protest dld not 
satisfy the requirements of Customs Administrative Act June 10, 1890, c. 
407, § 14, 26 Stat. 137 [U. S. Comp. St 1901, p. 1933]. Thls section provides 
that Importers' protest must set forth "dlstinctly and specifically" the "ob- 
jections" to the assessment The pertinent portion of the paragraph under 
which the merchandise should hâve been elassifled Is as follows: "Woven 
fabrlc6f In the pièce, not specially provided for in thls act, welghing not lésa 
thàn ohe and one-thlrd ounces per square yard and not niOre than eight ouncés 
per square yard, and contalnlng not more than twenty per centum In weight 
of Bilk, if In the gum, flfty cents per pound, and if dyed In the pièce, slxty 
cents per pound, • * • but in no case shall any of the foregoîng tabrlcs 
pay a Ifiss rate of duty than fifty per centum ad valorem." Estract from 
Tarife Âct July 24, 1897, c. Il, § 1, Sehedule L, par. 387, 30 Stat. 186 [U. S. 
. Comp. St 1901, p. 1669]. 

The importer asserted la hls protest that the goods were dutlablé "at 60 
cents per pound (or 50 per' cent, ad valorem) under the flrst clause of para- 
graph 888, * * • belng woven fabrlcs in the pièce, dyed, welghing not 
lesB than i% ounces nor more than. 8 ounces per square yard, and contalnlng 
not more, than 29 per cent in weight of silk." 

The Board obsërved as fOliows in the opinion flled In the case : "Howell, 
General Appraiser. The alternative clàim that the goods are dutlablé under 
paragraph 388 Is undoubtedly a clérical error. The language used in setting 
forth the clalm under thls paragraph shows that the Importer Intended to 
cite paragraph 387, whlch contalns the provision for woven silk fabrics, and 
we therefore construe thls clalm as having been made under that paragraph. 
Shaw V. U. S., 122 Fed. 443, 58 C. C. A. 425; D. S. v. Hunter (C. C.) 124 Fed. 
IÇOe ; Weil V. U. S. (C. C.) 124 Fed. 1006. But, even construing thls clalm as 
having been made under paragraph 387, the protest Is nevertheless insufflclent, 
for the importer bas falled to point out the provision of the statute which 
àctually controls. The goods are not "pièce dyed" goods dutiable at the 
rate of "60 dents per pound," but not less than 50 per cent, ad valorem, as 
claimed, but are woven silk fabrics "In the gum," dutiable at the rate of 50 
cents per ppund, but not less than 50 per cent ad valorem. The protest Is 
therefore overruled for failure to make the proper claim, without an affirmauce 
of the décision of the collecter. U. S. v. Bayersdorfer, 126 Fed. 732, 62 O. C. 
A. 16 ; Hanano v. United States (D. C.) Estee's Hawailan Rep. 344 (T. D. 24,- 
946) ; U. S. T. Fleltmann, 137 Fed. 476, 69 O. 0. A. 624. 

D. Macori Webster, for importer. 
J. Osgood Nichols, Asst. U. S. Atty. 

MARTIN; District Judge. The petitioner prays for a review of 
the décision of the Board of United States General Appraisers as to 
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the rate arid aitiount of duty on certain rlterchandise împbrtéd by him 
by stearner St. Louis, Novierhber 12, 1900. 

The merchandise consists of woven f abrics in. the pièce weighing not 
less than ly^ ounces nor more than 8 ounces per square yard, to wit, 
1.37 ounces per square yard, and containing not more than 20 per cent, 
in weight of silk in the gum, dutiable at the rate of 50 cents per pound, 
but not less than 50 per cent, ad valorem, as specially provided for in 
Tariff Act July 24, 1897, c. 11, § 1, Schedule L, par. 387, 30 Stat. 186 
[U. S. Comp. St. 1901, p. 1669]. Duty was assessed by the collector 
at the rate of 8 cents per square yard and 30 per cent, ad valorem, un- 
der thé provisions of paragraph 311 of said act. The collector found 
that cotton was the component material of chief value. The Board of 
Appraisers found that the, chief value was of silk, and I affirm that 
finding.. , The f abrics in this case are the same as those involved in a 
previous case between the same parties, except in this case the goods 
were impprted in the gum, while in the previous suit they were pièce 
dyed. In the previous case the court foutid that. the chief value was 
silk, thè same as it is in this case. No claiin was made on hearing but 
that an error was made by the collector ; but the government insists 
that the protest does not distinctly and specifically set forth the import- 
er's reasons for his objection to the action of the coUector, in that : 

First. He refers to paragraph 388, instead of 387. 

Second. He refers to the fabrics as being dyed in the pièce, instead 
of being îît the gum. Thé Board of Appraisers excused the error as 
to the paragraph as bçîrig clérical, but ovèrruledliie protest without 
affirmance of the décision of the collector because the word "dyed" 
is used in the protest. I concur with the ruling of the Board as to 
the error in the proteàt being clérical in référence to the paragraph, 
but to hold that the government should keep the excess of duties col- 
lected because the word "dyed" is used in the proiê'st seettis to me more 
technical than just. The importer, in using the word "dyed" in his 
protest, made an error against himself of 10 cents per pound, pro- 
vided no référence is made to the provision for 50 per cent, ad valorem. 
This error evidently arose from the fact that the goods involved in 
the previous case were fabrics dyed in the pièce. The question of 
fact in dispute between the importer and the collector in the previous 
caSe and in this case was as to whether cotton or silk was the com- 
ponent material df chief value. In thè former càse, that fact was 
found with the importer, the same as that fact is now found with the 
importer in this case. The protest distinctly and correctly sets forth 
the date, place, and manner of importation, the ma*erial of \vhich the 
goods were manufactured, the chief value of such material, and as 
being woven fabrics in the pièce, weighing not leçs^ than 1% ounces 
nor more than 8 ounces per square yard, and containing not more than 
30 per cent, in weight of silk. If no référence had been made inthe 
protest to any paragraph of the tarifï act, such a description must hâve 
directed the collector's attention to such provisions of the law as re- 
late to woven fabrics in the pièce, of the ■Weight thérein described, and 
containing not more than 20 per cent, in weight of silk, and, whether 
dyed in the pièce or in the gum, fthe duty must be at least 50 per cent, 
âd valorem and up to 5Û cents per pound if iti the gumj and 60 cents 
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per pound if dyed in the pièce, as provided in said paragraph 387. 
Whether it should be 50 or 60 cents a pound he could readily ascer- 
tain by looking at his sample. It was évident from the sample pro- 
duced at the hearing that it was not dyed in the pièce, but was in the 
gum. The error in the use of the word "dyed" was evidently not mis- 
leading, and was harmless. Former litigation must be construed to 
hâve established beyond further question that the fabrics made of this 
material do not corne within the provisions of paragraph 311. The 
use of the word "dyed" in the protest thus — "being woven fabrics in 
the pièce, dyed, weighing," etc. — I regard as superfluous, or at least a 
clérical error. 

Wherefore the décision of the Board of Appraisers in overruling the 
protest îs reversed. 



A. A. VANTINE & CO. T. tJNITED STATES. 

(Circuit Court, S. D. New York. May 17, 1907.) 

No. 3,576. 

1. CtrsTOMS DtTTiE&— Classification— Appliqttêd Goods— Tempobaet Condi- 

tion. 

Fabrics to which tinsel cord bas been attached by an appliqué process, 
resulting ïa goods which are falrly ornamental, durable, permanent, and 
salable, but not in the hlghest sensé, are articles "appliquéd," within the 
meanlng of Tarifï Act July 24, 1897, e. 11, § 1, Schedule L, par. 390, 30 
Stat. 187 [U. S. Comp. St. 1901, p. 1670], though only 60 per cent, of the 
material imported was used In the form in which Imported; the cord be- 
ing removed from the remainder because the goods were more salable In 
that condition. 

2. Same — Tempobaby Condition of Mebchandisb — Subtebfdge. 

A eollector of customs excluded goods which had been cheaply appliquéd 
from a tarlff provision for "appliquéd" articles, on the ground that the 
appliqué feature was added to secure a lower rate of duty than would 
be applicable If they were imported plain. Held, that as the greater por- 
tion of the goods were sold In the condition in which imported, and the 
appliqué work was not done solely as a subterfuge to obtain the lower 
duty, they should hâve been classifled as "appliquéd." 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, sec G. A. 5,688 (T. D, 35,330), affirming the 
assessment of duty by the eollector of customs at the port of New York. 

The goods in controversy were described by the Board as follows: "Thls 
merchandisè consista of woven fabrics of silk in the pièce, boiled ofC, and 
having a cotton cord loosely wound with gllt paper sewed upon the fabrie 
with a coiored thread. Thèse cords are doubled and nin lengthwise of the 
fabrie at distances varying from about 6 to 18 Inches apart, and are looped 
in loops of a variety of * shapes and sizes at irregular intervais of from 9 to 
12 inches, without design or the least semblance of regularity." 

The Board found that thèse materials had been temporarily put in the ap- 
pliquéd form for the purpose of making them subject to a duty lower than 
that to which they would be liable If classifled as silk fabrics, and that they 
were not in "a permanent condition either of their manufacture or sale," and 
held that "the dutiable charaçter of merchandisè is determined by its form 
when made up into a completed article, and not as it may appear by reason 
of changes made thereaf ter, efCecting a temporary condition during importation 
In order to avoid duties imposed by law." 
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D. Mfî^Çon Webster, for importers, 
J. Osgpod Nichols, Asst U. S. Atty. 

P1,ATT, District Judge. The merchandïse in question was assessed 
for duty as woven fabrics oiE çilk, boiled off, at the rate of $3 per 
pound, under the provisions 6i paragraph 387 of the tariff act of 
July 'gé, 189?', c. 11, 30 Stat. 186 [U. S. Comp. St. 1901, p. 1669], 
and is claimed properly dutiable at the rate of 60 per cent, ad valorem, 
either directly or by similitude, by virtue of section 7, as "articles apr 
pliquéd, made of silk or of which silk is the component material of 
chief value, riot specially provided for" under the provisions of para- 
^faph 390 of said act. The pro^est.sets forth other claims, none of 
which were însisted upon at the trial. The Board of General Ap- 
praisers overruled the protest and sustained the assessment of duty 
by the collector. The importer appeals to this court. 

In 1903 the same Board, in G,^ A. 5,203 (T. D. 23,977), found the 
same merchandise tp be appliquéd. Now, upon further" considération, 
it has reached the opposite conclusion. If the tinsel cord which ap- 
pears on the silk were a flimsy, - impracticable, useless appliance, and 
had been put upon. the silk af ter manufacture solely as a subterfuge, 
to be stripped off after the merchandise had been safely lodged in the 
control of the importer, the décision of the Board would commend 
itçelf to my judgment. The évidence before the Board, cOupled with 
thattafee'n in court, doës hot briiig my mind to such a conclusion. 
. Thé merchandise as imported niay not be in the highest sensé orna- 
mentali durable, permanent, and salable. It is, however, fairly so; 
and in those respects only differs froïn -Exhibit 30 in suit, concecjedly 
an appliquéd article, in degree, if it differs at ail. The testimony Shows 
that 60 per cent, of the importation was used as it came, and that the 
cord wâs removed frorii the balance because in that condition it found 
a readièr sale in the mafket. As b^tween plain silk, boiled off, and 
silk appliquéd, it deserves the latter classification. 

The décision of the Board of General Appraisers is reversed. 



MORSE DRY DOCK & REPAIR CQ. v. MUNSON S. S. LINB, 
Pistrlct Ckiurt, S. D. New York. June 6, 1907.) 

AOOOUNT StaTëd— What CoNSTITDTES; 

Where the repairer renders accounts for the work done and materlalS 
furnished and the owner of the vessels accepts the accounts and uses 
them to obtatn Its pay from the Government, to which they were charter- 
ed, Bpoa assurances of eorrectness, apd an examination of the accounts 
by the agents of the, GOTemm^t, follows, the accounts wili be deemed 
stated between the parties and ajrecovery for the £u}l amount allowed 
without réduction for a cpmmlsslon claimed by the respondent. 

[Ed. Note.-^For cases in point, see Cent Dlg. voL 1, Account Stated, 
|§ 80-40.] 

(Syllabus by the Court) 



In Admiralty. 

Armstrong, Brown & Boland, for libellant. 

iWheeler, Sortis & Haight, for respondent. 
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ADAMS, District Judge. This action was brought by the Morse 
Dry Dock and Repair Company against the Munson Steamship Line 
to recover a balance of $40,978.40 claimed to be due for repairs made 
on the steamships Bergen, Jacob Bright, Cubana and Laupar, between 
the 30th day of September and the llth day of October, 1906. The 
libel allèges that bills to the extent of $75,978.'iO were incurred on the 
vessels, of which the sum of $25,000 was paid on the 3rd of Novem- 
ber and $10,000 on the 12th of November, leaving the balance due 
and owing since the 17th of October. The libel further allèges that 
previous to the furnishing of the work and materials for the vessels, 
the respondent had chartered thenj to the United States for varions 
periods and at varions rates and as follows: 

"That it was agreed between the United States and the respondent that the 
smaller charter rates on sald vessel were to be the normal rates, and that 
the additional amouhts pald for the flrst flfteen days on each charter were 
to provide a fund for fltting up sald vessels according to spécifications, to 
render them available as transports ifor United States Army use. 

Fifth: That the respondent engaged the libellant to flt up sald vessels as 
aforesaid, and directed the libellant to spare no expense in the procuring of 
extra and night labor, and materials, to make the sald vessels ready in the 
llmited time required by the United States. 

Sixth: That libellant employed extra and night labor as directed, and pur- 
chased materials on short notice, and performed the work of fltting up 
said vessels, within the time required by the respondent and the United States, 
and the reasonable value of suCh material and services furnished to each ves- 
sel was as follows: 

To the 'Cubana' ..$21,522 56 

To the 'Bergen' 15,362 29 

To the 'Laupar' , 13,961 18 

To the 'Jacob Bright' , 25,132 37 

Seventh: That itemfzed bllls for such work and materials against each ves- 
sel as aforesaid were delivered by the libellant as to the respondent between 
the 17th day of October, 1906, and the 20th day of October, 1906. 

Elghth: That repeatedly between the 17th day of October, 1906, and the 
26th day of December, 1906, the respondent admitted the said bills to be cor- 
rect, and promised to pay on account of same, and to pay the bills in f ull 
as soon as the respondent recelved from the United States the amounts due 
to the respondent. ■ 

Ninth: That said' bills so delivered to the respondent by the libellant, were 
by respondent presented to the United States, and were asserted, and cer- 
tified by the respondent to be correct, and payment thereof demanded upon 
the ground that the extra charter monies aforesaid, agreed upon to be paid for 
fltting up said' vessels, were insufHcient to pay for same, because of the extra 
work not called for in the speeiflcations, and extraordinary expenses incurred 
in complying with. the demands of the United States in getting the said re- 
pairs completed within the time designated by the said United States, and 
that respondent was required to pay the said bills to thè libellant; and that 
thereupon, pursuant to said demand, and on or about the 26th day of Decem- 
ber, 1906 the United States paid to the respondent for the work and materials 
furnished by the libellant, the foUowing amounts for each vessel: 

'Cubana,' $9,042.25, besldes the sum of $12,375, extra charter money pre- 
vlously pald. 

'Bergen,' $4,42825, besldes the sum of $9,750, extra charter money pre- 
vlously pald. 

'Laupar,' $5,817.38, besldes the sum of $8,250, extra charter money pre- 
viously pald. 

'Jacob Bright,' $11,362.62, besldes the sum of $13,500, extra charter money 
previously pald. 



152 155 FEDERAL RBPOETBB. 

Tenth: That the respondent eollected from the United Statea as aforesafd, 
the. full amount of Ilbellant's said bills, except for certain items aggregatlng 
about $1,452.90, which were for repairs or Imprpvements to ttie ships net prop- 
erly cbârgeable to the United States, but tlie respondent has.refused to pay 
the lil)ëllant the aforesaid balance due to the libellant" 

The answer dénies that the total value of the repairs amounted to 
$75,978.40 or that the sum of $40,978.40 is due and makes some gên- 
erai déniais, alleging that the libellant's charges were excessive and 
exorbitant and the respondent never stated that the bills would be 
paid and as follows: 

"Tenth: Further an^werlng the libel hereln, and as a separate and distinct 
défense thereto, the respondent allèges that at the time the charter parties 
referred to, were entered ihto between the United States Government and 
the respondent, the Government's représentative stated to the respondent that 
It would be necessary to ma.kè extensive repairs and altérations to said ves- 
sels to flt them for the Government's purposes. He requested respondent to 
undertake the supervision 6i said repairs, to see that said repairs were prop- 
erly carrled out, and that the work was pusbed with ail possible speed. It 
was also agreed between the Government's représentative and the respondent 
that the respondent sbould be paid a reasonable compensation for its services 
in the matter of such supervision. Upon the completion of the work, the bills 
as above specifled, were rendered by the libellant to the respondent, and were 
at once objected to by the respondent, who, stated to the libellant that said 
bills were excessive and exorbitant. ïhe libellant thereupon informed the 
respondent that if the Government would provide the respondent with funds 
suôlclent to pay said bills the libellant would then take up the matter of the 
adjustment of said bills with the respondent, and make such réduction as 
would-be reasonable and falr under ail the eircumstanees. Said bills were then 
exhlbited to the Government's représentative who stated to the respondent 
that said bllls were excessive and exorbitant. It was understood between the 
respondent and the Government's représentative that the amouht of said billa 
should be paid by the Government to the respondent, and that the respondent 
should then obtain from the libellant a réduction of said bills to a Sgure 
which should seem fair and reasonable, and that such reduced amount should 
be paid to libellant. Immediately thereafter the respondent requested the 
libellant to make a reasonable réduction from the amount of said bills, but 
the libellant has refused to make any réduction whatever, and bas demanded 
the payment of said bills in full. The respondent has at ail times been ready 
and is now ready and wIlUng to pay the libellant an amount which shall 
be falr and reasonable compensation for the labor, material and services fur- 
nished by the lil)ellant to the respondent, and is content to leave to this Hon- 
orable Court the détermination of said amount. 

Wherefore the respondent prays that this Honorable Court wlll be pleased 
to inquire into the matters hereln set forth, and will fix and détermine the 
fair and reasonable amount due from the respondent to the libellant by rea- 
son of the matters aforesaid." 

The testimony on the part of the libellant shows that four bills cov- 
ering the repairs to the steamers were duly rendered to the respondent 
and that the bookkeeper went to ijts office for the purpose of making 
some altération in form, as requested by the respondent, and he then 
saw the Secretary of the corporation, Mr. Bromell, who said that the 
bill seemed to be ail right but there was one in which he wished that 
the regular time and overtime of the workmen should be put in sep- 
arate bills. The change was made and there was no further objec- 
tion to the bills. Another witness was Mr. Morse, the gênerai man- 
ager of the. libellant, who said he called tOisee Mr. Bromell, •yvho told 
him that he had not had time to go through the accounts tiioroughly 
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but would pay $35,000 on account and take up the matter for final 
settlement when the Government had paid; that Mr. Bromell then 
asked what there was in the bills for them and they ought to hâve ten 
per cent. Mr. Morse replied that he was crazy, thât they only made 
twelve per cent, and could not run their plant on two per cent. Mr. 
Bromell then said we can not give you more than $25,000 but would 
take up the matter with the libellant again and in the meantime Mr. 
Morse had better speak to his company about it which he promised 
to do; that Mr. Bromell did not make any statement that the bills 
were wrong; that on the 7th of November Mr. Morse called upon 
Mr. Bromell again and told him that he had put the matter up to his 
company and they had decided that if the Munson Company would 
pay the bills in full at once, they would be allowed five per cent., but 
Mr. Bromell refused to discuss that proposition saying : 

"We are in your hands. We can't do that, we hâve not received the money 
from the Government but the commission will be optional witli you when 
it is flnally settled." 

Mr. Morse then asked for another payment on account the reply to 
which was 

"We can't give you any money today, but on Friday we vf'ûl give you 
$20,000 more." 

On that day a représentative of the libellant was sent to the re- 
spondent but he was told that it could not pay the $20,000, and sub- 
sequently Mr. Morse had a conversation with Mr. Bromell in which 
he charged the latter with not keeping his agreement to which Mr. 
Bromell replied: 

"I am not the whole show. Mr. Munson dont want to pay any more money 
until we get some from the Government, but probably next week we can gîve 
you some more." 

And the next week the respondent did pay $10,000. About the 
26th of December Mr. Bromell telephoned that he wished to make a 
settlement and Mr. Morse called upon him when the former said it 
wanted ten per cent ofï the bills, to which Mr. Morse replied: 

"You know w;hat I told you before, that we would give you five per cent If 
you advanced the money and we didnt carry It. Our company will give you 
about two per cent, which is $1,600, and that is ail they will give. I hâve 
discussed the matter with them." 

He refused and said if it did npt give the respondent the commis- 
sion, it would not' pay the bills. He further testified that at none of 
their interviews was any objection made to the size of the bills; it 
was simply what it could get off for itself ; that there was never any 
question as to the correctness of the bills. The witness then produced 
a copy of a letter from Mr. Bromell, with a proposed form of letter 
from the libellant to the respondent as follows: 

"New York, December 8, 1906. 
Morse Dry Dock & Repair Company 

Mr. E. P. Morse, General Manager 
Foot 56th St., Brooklyn, N Y 
Dear Sir: 

The Quartermaster's Department at Washington bas returned to the Quar- 
termaster in New York, accounts for extraordinary charges in the fitting up 
of the 'Oubana,' 'Bergen,' 'Laupar' and 'Jacob Bright' asking for an explana- 
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tlon as to why thèse abnormal charges were încurred, and we wlsh to hâve a 
letter from you, addresséd to ourselves, embodylng the phraseology of the 
pro forma letter whieh we enclose. Klndly wrlte thls at your earllest con- 
venlence, and send It to us, and oblige. Monday if possible. 
Yours yety truly, 

Munson Steamshlp LIne 
A. H. Bromell 
Secretary." 

"New York, December 8, 1906. 
Mnnson , Steamshlp LIne 

82 Bea ver Street, New York 
Dear Sirs: 

In connection with the expensea of fltting up your steamers 'Cubana,' 'Ber- 
gen,' 'Laupar' and 'Jacob Bright' for the carrlage of animais for the Quarter- 
master's Department, we désire to say that the conditions prevaiilng at the 
time this worlc was donc were such that the fltting up of the ships could only 
be done with the greatest difflculty, owing to the fact that some 17 to 18 
boats were being equipped at the same time, and the services of compétent 
carpenters Was almost impossible to obtàin. We were compelled to utilize 
any character of carpenters which we could obtain, and work them day and 
night, naturally getting but very poor results and entalling a vastly increased 
outlay of money for a minimum amount of return. You no doubt are aware 
of the fact that we are compelled to pay carpenters three and one quarter 
days for each night worked and on this basis for each part thereof. ïhe men, 
naturally, being worked contlnuously, could perform very inadéquate service. 
We regret that thèse conditions should hâve prevailed, but we assure you 
that the very utmost was done under thèse very dlsadvantageous conditions. 

Yours very truly," 

The words "You no doubt are aware of the fact that we are com- 
pelled to pay carpenters three and one quarter days for each night 
worked and on that basis for each part thereof" were added to the 
draft suggested to Mr. Bromell by Mr. Morse. 

A letter dated December 28, 1906, frora the libellant to the respond- 
ent was also produced. 

"Dec. 28, 1906. 
The Munson Steamshlp Line^ 
82 Beavèr Street, 

New York City. 
Gentlemen: 

Referrlng to W(r. Bromell's conversation, yesterday, with our Mr. Morse, we 
cannot afCotd tp allow you more than tWo per cent discount on the bills S. 
S. 'Cubana', 'Lailpar', 'Bergen' and 'Jacob Bright' Ôonsldering the extraor- 
dinarily long delay In payment of thèse bills by you and the necessity we were 
thereby placed under of borrowlng f unds, and payment of interest thereon, 
properly we should not now be asked to allow any discount whatever, but, in 
order to préserve our excellent friendly relations also to get the fuU Wlance 
of money now due us from you promptly, we will allow you two per cent 
on the face of the bill, provldlng, however, we hâve check for balance In full 
not later than noon Dec. 31st, 1906. Should we not reçoive a check by that 
time, we shall be obllged to refuse any discount whatever on said bill. In 
Order that there shall be no misunderstanding about the amount of our ac- 
count, the four vessels' bills make a total of $75,978.40; decreasing it by 2 
per cent, viz., $1,519.57, and by the $35,000 prevlously paid on account, leaves 
a net balance due us of $39,458.83. 

We sincerely trust that this disposition of the matter will be entirely sat- 
isfactory to you, upon reflection as tO our llmited profits, as explained by Mr. 
Morse to you, as well as our loss of use of thèse funds for so long 

Yours very truly, Morse Dry Dock & Repalr Oo. 

D. J. Leary 

Près." 
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The witness further testified that no reply was received to this last 
letter and the discussion throughout was on the basis of a commission, 
the amount of whiçh was left with. his company. 

The libellant next produced as a witness a Mr. Nye, who said that 
Jie was Marine Superintendent of the United States Transport Service 
and had gênerai supervision of fixing up vessels. As the witness was 
proceeding to testify, objection was made on behalf Of the respondent 
that he could not be a witness to the correctness of the bills which 
was the subject of the controversy. The witness was allowed to tes- 
tify, however, and the question was reserved as to the admissibihty 
of his testimony. Even as an admission, it would hâve been com- 
pétent. The fact that the admission was made to a third party seems 
iramaterial. It is said in 1 Amer. '& Eng. Enc. of Law, 675: "Ad- 
missions may be made to the adverse party, or his agent, or to a third 
person." It was not necessary for the libellant to prove an express 
consent by the respondent to the correctness of the account, such con- 
sent could be implied from the surroùnding circumstances. Spellman 
y. Muehlfeld, 166 N. Y. 245, 59 N. E. 317. The admission of the 
testimony seems to hâve been correct. 

Mr. Nye testified that he had gênerai supervision of the vessels on 
the part of the Government and ail bills were handed to him to ex- 
amine; that the bills were the subject of discussion between Colonel 
Miller, of the Quartermaster's Department, Mr. Frank Munson, of 
the respondent company and himself; that he had previously gone 
over them with Mr. Munson who said that the bills were excessive 
and gave the reasons therefor; that the bills were returned to Mr. 
Munson, after the witness had checked them ofif and found there were 
certain charges there which rightfuUy belonged to the owner and not to 
the Government; that he had several subséquent interviews with Mr. 
Munson in order that the bills should be rendered in such a way as to 
show why the extraordinary charges were made ; that the amount of 
the bills was finally settled at something over $75,000 and paid by 
the Government; that Mr. Munson did not continue to say that the 
bills were excessive ; that he came to the conclusion that the bills were 
correct when he rendered them and they had ail been straightened out ; 
that he would not be positive that Mr. Munson signed the bills finally 
as correct but he thought he did so, as ail bills hâve to be signed by 
the ship owner. The witness subsequently corrected his testimony 
with référence to Mr. Munson stating that the bills were excessive and 
said it was Colonel Miller and not Mr. Munson who considered 
the bills excessive; that Mr. Munson said he understood the bills to 
be correct, and the charges high because of night work and the labor 
strike ; that Mr. Munson stated the reasons for the excess were "owing 
to night work, strikes which were on at that time, labor strikes, and 
working men three or four days; that is, I mean by that working 
day and night, and the men being pretty well fagged out, which they 
were" ; that Mr. Munson gave thèse reasons why the bills were larger 
than was originally contemplated and put in the charter party. 

Colonel Miller, whose officiai title was Lieutenant Colonel and 
Deputy Quartermaster General in the United States Army, Depot 
Quartermaster in New York, testified that when Mr. Munson first 
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brought the bîlls to him, he. Colonel Miller, in the présence of Captain 
Nye, looked them over and expressed the opinion that they were ex- 
cessive ; that Captain Nye and Mr. Munson were présent at the time. 
The witness further testified: 

"Q. What did Mr. Munson say as to that? A. Mr. Munson went Into an 
explanation of the amount of the bills and the character of the bills, and gave 
as the reasons the condition of afCairs in the ship yards in the Port of New 
York, conséquent on the great number of chartered transports that were be- 
Ing fitted np, the labor troubles, strikes ànd night work, and because they 
worked twenty and forty hours without stopping ; ail tending to show that the 
bills would naturally run very high. 

Q, Did he say anythlng as to whether they were rlght or wrong? A. It was 
to the effect that they were correct ujider the circumstances. 
, Q. Aftèr that, what did you do wUh the bills? A. I examlned them over 
carefully in connection with Captain Nye. There were some items that were 
irregularly placed, différent from that stated in the bills-^harged against 
one ship that should be to another, my recollection is; certain expenses that 
were Included in the charter party had been charged as extras, certain extra» 
had been charged as extraordinary, and vice versa. 

■•*'■"•■■« -*''^« é « * » * •/»■ • .• 

Q. Did you ever hâve any conversation with any of the offlcers of the Mun- 
son Steamship Llne in regard to the payment by you on behalf of the Govern- 
ment of a commission for supervising this work? If so, state that to the 
Court A. The Munson Company, through Mr. Frank Munson, rendered a bill 
of something over $6,000, for tén per cent of the Morse bills, for the super- 
vision of the work. 

Q. Did they aSk you to pay It? A. Yes sir. 

Q. What did you do about that? A, I refused to pay it 
, Q. They wanted ten per cent, from the Government for thelr supervision? 
À. About that 

Q. It is stated in the answer to this llbel, that at the time of the charterlng 
of thèse four shlps, the Government, through you, asked the Munson Steamship 
Company to undertake the supervision of thèse repairs, to see that they were 
properly carried ont. Is that correct? A. Yes. 

By Mr, Cortis. Q. Was that after the charter? A. At the time of the 
charter. 

By Mr. Brown. Q. It is alleged that there was an agreement made between 
you and the Munson Steamship Company, that they should be paid for that 
supervision? A. Included in the extra charter money for the flrst flfteen 
days ; the estimate by the Munson Company of the amount necessary to put 
the ships in shape. 

Q. It is aiso asserted that there was an uhderstanding or agreement be- 
tween the Munsoû Steamship Company and you a:s the représentative of the 
Government, that the amount of thèse bills as rendered by the Morse Com- 
pany should be paid by the Government, and that then the Munson Com- 
pany should obtaln from the Morse Company a réduction of thèse bills to a 
figure which should be f air and reasonable, and that the Morse Company 
should only receive the reduced amount. Was there any such agreement made 
with you? A. None whatever." 

• * ' • * * * • • • « . . « '• * " « . 

"Cross examlned by counsel for respondent. 

By Mr. Gortis. Q. Do I understand you to say that In the conversatiop 
you had with Mr. Munson it was understood between Mr. Munson and you 
that the compensation of the Munsons for their services in overlooking thèse 
repairs to' the ëhips should be included in their figures^ when they estlmated 
the expense of ! thèse repairs î A. That is rlght. That la at the time the 
charter p^rty was made, 

Q. And that they should get their compensation by Increaslng the estimate— 

Mr. Brown. We object upon the ground that any contract between the 
Government ittnd the Munson Steamship Company as to compensation to them 
for services we are not parties to. 

The Court I allow the question. 
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Ans. If I may take time enough to say what I mean: at the tlme the char- 
ter party was ruade, Mr. Munson at my request undertook to fit up certain 
sbips, and In order to make the payment for the fltting up of the ships the 
ordlnary charter party — the amount of it — was increased by so mueh over as 
to include the cost of the fltting up, in the flrst flfteen days of the charter 
party, and in fact the ten per cent, or whatever profit was coming to the 
Munson Company for fltting up the ships as estimated, was included. 

Ee-dlrect examlnation by eounsel for libellant 

By Mr. Brown. Q. It tumed out afterwards that the cost of fittlng up was 
very mucb gréa ter? A; Very much greater. 

Q. And the dlflCerence was paid to theim by thèse bills? A. Exactly. 

Q. Was this compeusatlon for the supervision of the work that they were 
to get — A. ÛDder the charter party as estimated. 

Q. Did tbey supervise thls work? A. Not altogether, no sir. 

Was the subject of this compensation brought up to you after the repairs 
were doue, and they made the claim for supervision? A. At the tlme thèse 
bills were flrst presented. 

Q. Then they made thè clalm for supervision? A. Tes. 

Q. What did yoù tell them about it? A. That the estimate included the 
teri per cent— or whatever it was understood to be — of the amount, and that 
the supervisieti of the Morse ships was not coming to them in the extraordi- 
nary expenses. 

Q. What did you mean? That they were not entitlëd to supervision of 
the Morse ships? A. Tes. 

Q. Why? did you tell them? A, I think so, as I stated before. 

Q. Why was it? A. On aceount of tbe estimate including that 

Recross by eounsel for respondent . 

By Mr. Cortis. Q. Is it your idea, was It your intention that they should 
pay themselves out of that' môney whieh they had chargea? A. Out of that 
money? 

Q. Out of the money which was paid over to meet the estimate they had 
originally made, that that estimate was supposed to be sufBciently greater 
than that of the Morse Company to pay them? A. Say that again, please.; 

Q. Was it your idea aité^ this conversation, that they should make their 
estimate for the cost of the repairs suflleiently in excess of what the Morse 
Company would charge, to pay them for their services? A. No, that is not 
the way I put it. Munson and Company made the estimate to put the ships 
in shape, and as with ail estimâtes it included the cost of the man that does 
the work. 

Q. Of the Munsons? A. Tes. 

Q. In other W4?r(is, the cost of the Munsons would make for their services— 
A. Was included. That estimate was included in the increased charter money. 

Q. And it was in that way they were to be paid for their services? A. Tes 
sir. 

. By Mr. Brown. Q. That was an understanding betwjeep you and the Mun- 
son Steamship Company? Mr. Morse was not there, was he? A. I d,id not 
know him at alL'f; - . 

Mr. Bromelt was then called and testifiedthat he had charge of flt- 
ting up the, véssels; that hç first knew that the charge therefor ap- 
proximated $75,000 when-he received the bills from the libellant; that 
Mr. Morse called upon him at his request and he told Mr. Morse 
that the bills were exorbitant and that Mr. Morsç had better take them 
back and put them. do wn to a proper basis before they were submitted 
to the Quart^rqjaster's Department; that Mr. Morse took the matter 
under considération and a day or two afterwards telephoned he could 
make no changés; thàf the witness then said ail that. could be donc 
was to submit the bills as they were if no changes could be made ; 
that henevér paid, to Mx, ^îprse or to any one of his concern that he 
thought the bills reasonable; that ail he said to Mr. Morse's book- 
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keepèr was that the bills rèquired some altération in form, but nothing 
abotil^the reasonablene^a o.f the bills. On cross examinatiori he said 
that the altérations weremade on Gaptain Nye's instructions; that 
he paid something on . account but ail the tinie maintained the bills 
werè' excessive down. tp thè time thé monèy was received from the 
Govemmént; that hé dîd pot collect the money, th^ settlement with 
thjç ^pvernment having beep made with Mr. Frank Munson ; that what 
he picked out to be wrong was the number of men employed on a cer- 
tain vessel at a certain time and the price he charged fôr materials, 
which" he 'figured wèrè 50 or 60 per cen,t higherthàii they should be; 
that when Colonel Miller thought the bills were excessive, he wanted 
to.set before the Government certain statements thatitiiey were right; 
that he drafted the letter of December 8th and thought tiie facts there 
stated to be true to a very large extent; that hc did not know hôw to 
explain wherein they were not true; that there, may be degrees of 
truth; that the conditions expressed in the letter to be written by Mr. 
Morse, under request of December 8th, were true ail through; (By 
Mr. Cortis) thatit was merely an explanation of the conditions under 
which the AVork was doné and to give some satisfactory reason for the 
bills being as they were; (By Mr. Brown) that ta a certain extent he 
beheved that what he sâid was true, the conditions as expressed in the 
letter there; that the bills which were on the bill heads of the Morse 
Company werè copied on their own bills to the Government, that the 
Government denianded vouchers for everything and the Morse bills 
were sent' with their own. 

Frank C. Miinson was then called ûpôn to testify for the respondent 
and he said that he h^ndled the roatter entirély with Colonel Miller; 
that a couple of days af ter the bills came in Mr. Bromell advised him 
what the total amount was ; that he never had any conversation, as 
he remembered, with the Morse Company; that he never stated to 
any one that he thought the bills reasoiiable. 

On cross examination he testified as follows: 

"By Mr. Brown. Q. You didn't thlûk they were reasonable dld youî A. 
I didn't think they were reasonable, no sir. 

Q. And you never trled to explain to anybody that they were reasonable, 
dld you? A. I talked with Colonel Miller about the bills, and told hlm what 
the circumstances weré surrounding the work and so forth, which I had re- 
ceived from Mr. Bromell and the superintendant. 

Q. What you told Colonel Miller was the truth, wasn't It? A. Yes sir. 

Q. And It was because it was suggested by Colonel Miller that the bills 
were excessive, that you made thls explahatlon, wasn't Itî A. Tes. 

Q. Col. Miller said they were excessive? A. I agreed with Col. Miller that 
the bills were excessive, and I told him that we had protested to Mr. Morse 
that the bills were excessive, but that Mr. Morse said that he couldn't reduce 
them. 

Q. What were you trylng to convlnce Col. Miller of ? A. I was trylng to 
convlnce Col. Miller that the bills could not be mâterially reduoed, because 
Mr. Morse had taken the stand that thëy must be paid on or about the basls 
on which they were rendered. 

Q. Then you, deny that you tol^ Col. Miller the bills were right, do youî 
À. I told Col. MilJer— , 

Q. Just answèr that question. Col. Miller has testlfled that you told hlm 
tht thé bills were correct. Is that true î A. 1 told CoL Miller thé bills as 
rendered would hâve to be paid. ; J i 
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Qi Col. Miller said they were excessive? A. Yes sir.- 

Q. What were you trying to prove to Col. Miller? A. :We made a certain 
contract with the Govemment which was on a lesser basis than total bills 
rendered'by Morse were. I went to Col. Miller and said, 'Hère are bills which 
are more than what we agreed to do the work for, and we will be ont a cer- 
tain amount o£ money if thèse bills are not paid.' And he said, *I dont want 
to see you people lose money on the contract, because I aslied you to use 
your expert supervision in fltting up thèse boats.' 

Q. What were you trying to convince him about the bills, that they were 
rlght or wrong? A. I was trying to convince him they were right." 

In rçbuttal Mr. Morse testîfied as foUows : 

"By Mr. Brown. Q. At any time from the time thls negotiation began down 
to date, hâve you ever heard of any agreement in regard to the payment of 
compensation to the Munaon Steamship Line for Bupervising the worli you 
did? A. Not until lately. At that time I had not, no. 

Q. When did you hear of any sueh agreement? A. I think about a month 
ago. Capt. Nye mentioned it. 

Q. That was after this thlng was ail over? A. After thls thing was ail 
over, yes. 

Q. Up to that time you never heard about their being paid for supervision? 
A. No. 

Q. Was any suggestion ever made to you as to that effect? A. No. 

Q. Mr. Bromeil testified to a conversation with you just after the bills 
were paid, in which he said he told you the bills were excessive and ought 
to be recast, tàken baclt and refigured. Do you remember that testimonyî A. 
Yes. 

Q. Is that trueî A. (No aûswer) 

By Mr. Cortis. Q. Do you state that you remember the testimonyî A. Yes. 

Q. Did anythiing lilie that happen? Didn't he asl£ you to reduce the bills? 
A. No sir. 

Q. Didn't Mr. Bromeil ever ask you to reduce the bills? A. No sir. I thlnk 
I stated that the only conversation regarding our bills was the ten per cent, 
eventually reduçed to flve per cent. When I refused the ten per cent, he warit- 
ed flve per cent. That is the only discussion we had relative to the bills, that 
is, to the amounts. 

Q. Mr. Bromeil never said to you those bills were too high? A. No sir." 

The testimony indicates the facts to be that the respondent made a 
contract with the Government for the chartering of certain steamers, 
which required some repaîrs and altérations, and the libellant was 
employed by the respondent to make them within a limited time al- 
lowed by the Government. The repairs were made to the satisfaction 
of the Government and the bills therèfor rendered by the libellant to 
the respondent, and some changes in form made by the libellant at 
the request of thé respondent, which adopted them as correct and 
presented them to the Government for payment. Some objection was 
made by the Government to the charges, particularly for carpenter 
labor, and thè respondent then suggested to the libellant the writing 
of an explanatory letter, which it did and it was presented to the Gov- 
ernment officers, who had charge of the matter, with some verbal éx- 
planations. The Government officers were eventually satisfied by an 
examination with the correctness of thè bills and paid the respondent 
the fuU amount of the claims, after deducting a small amount, said 
to hâve been $1498.75, which they considered as being for the benefit 
of the charterer and not for that of the Government. The total amount 
of the work donc by the libellant was $75,978.40 and the respondent 
paid thereon about $35,000, leaving due some $40,978.40, which the 
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respondent was apîjafently willing to pay if the lifceïïàtit wOuId rèduce 
it ^y teti per' cent on the full daim for the respojî{iént's bènefit. It 
ddes not appear thàt the respondent was entitled toany réduction from 
the amount of the claim, which was presented by it to the Government 
as correct in itenis and amounts. There wàs sotnë 'iiîidé'rstanding be- 
tvvreeh the respondent ând the Goverhmëilt that tfë respondent should 
obtain its compensation for superintehdipg'the work irgm the amount 
of the bills paid by the Government but the libellant had no part in such 
understanding and it was not in any way bound by it. 

There is no doubt in my mind that thë libellant is entitled to' récover 
from the respondent and the only remaining qf^stion in the case is, 
•tt'héther the form of action of an account stated^ plfits the matter in 
sùch'shâpe as to enabîe the court to allow ^ decreè. 

It has been said by Mr. Justice' Story in his work on Equity Juris- 
prudence (v. 1, p. 544) as foUows: 

"528.' What shall constitute In the sensé of a Court of Equity a stated ac- 
count, is In some measure dépendent upon tlie partlcular circumstances of 
thè case. An dccount la wrlting exàmined ând signèd by the parties will be 
deemed a stated account notwithstandiug It, contalns the ordinary preliminary 
clause that errors are éxceptçd. But in order 'to œake ^n acco\int a stated 
account,^ , jt is not necessâry that it should be signed by the parties. It is 
sufflcieht If it has been exàmined and accepted by botb parties. And thia 
aeceptanee need not be express, but it may be implied from circumstances. 
Between merchants at home, an account which has, been presented and no ob- 
jectiop made thereto after the lapsç of severîal posts is treated under ordinary 
circumstar^ces as belng by àcquieseènce a stated àcco\int.rlBetwèen merchants 
in diffèrent countries, a rùle found'ed in slmîlar considérations prevails. If 
an account has been tran^m,itted from the one to the o|;her, and no objection 
Is mà^e àfter sevèral ôpportunities of writing hâve oçcurred, it is treated as 
an acq,uiescence in the correctness of the 'âcçouht transmltted, and there- 
fore it: iiS deemed a stated account. In truth in eaqh casé the rule admits 
or rathèr requires the sàme général exï)ositioh. it Is, that aij account render- 
ed shall be deemed an açcoujjt stated from the presupied approbation or ac- 
quièscence of the parties, unless an objection ' is made thèreto within a rea- 
sonable time. I^hat reasonable time is to be judged of ip ordinary cases by 
the habits of business at home and abroad; and the usual çourseï is required 
to be followed, uiiless thére are spécial c'ircurùstances to vary It or tô excusa 
a departure from it." 

This is no doubt a cprreçt statement,pf the layj/; and applying it to 
the case under considération, Iconçlude that, the action was properly 
brought in the form adopted. I see nO: reason to, refuse a recovery 
hère of the amount demanded, ff he only real controversy in the case 
is, that relating to some, déduction, çlaimed by the respondent from the 
amount which it has coUected. ^he. qriginal contract hère was be- 
tween the Government and the respondent for the charter of some of 
the latter's vessels. The libellant was called in to make some repairs 
but this gave the respondent no légal or équitable claim to the profit 
or a portion of it. , ; . 

There will be a decree fpr the libellant for $40,978.4:0, with interest. 
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FERRY V. LATROBE STEEL CO. et aL 

(Circuit Court, E. D. Pennaylvania. July 29, 1907.) 

No. 31, April Sess. 1906. 

COBPOBATIONS— VOLUNTAET LIQUIDATION — POWEBS AfTEB StTSPENSIOH Oï 

Business. 

Wbere a manufacturing corporation has sold Its plant, good will, and 
property, ând by the action of its directors and stoclîholders abandoned 
its corporate business and enterëd upon liquidation, proceeding so far as 
to make distribution of the greater part of its assets among its Stoclf- 
holders, it bas no power, over the objection of a stockholder, to inyest 
cash whlch has been collected, and Is merely awaiting distribution, in 
the stock of another corporation, although it is the intention to distrlbute 
siich stock in specie among its stockholders. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, S§ 
2458-2460.] „ 

In Equity. On final hearing. 

Frank R. Lawrence, Lester B. Johnson, Frank Lawrence and John 
F. Keator, for complainant. 

John G. Johnson, for respondent. 

J. B. McPHERSON, District Judge. The complainant, who is a 
citizen and résident of the state of New York, has filed this bill 
against the défendants, who are corporations of Pennsylvania and 
of New Jersey, respectivisly, for équitable relief under the following 
facts, none of which is in serious dispute : 

The Latrobe Steel Company (hereinafter called the "Steel Com- 
pany") was organized on or about August 15, 1893, under the Penn- 
sylvania statute, for the purpose of manufacturing iron and steel and 
other metals, and articles of commerce from métal or wood, or both. 
It had and has a capital stock amounting' to $1,500,000, divided into 
15,000 shares, of the par value of $100 each, and ail of this stock was 
issued to, arld is held and owned by, sundry stockholders. At the 
times hereinafter named the complainant and his wife were, and they 
still are, the owners and holders of 500 shares, of the aggregate par 
value of $50,000. In addition ib thèse 500 shares, ever since the or- 
gahization of the company, until November 17, 1905, the complainant 
was the owner of 1,100 other shares, of the par value of $110,000. In 
November, 1905, he transferred the légal title to thèse 1,100 shares to 
another person, but regairied the title in October, 1906. Soon aftèr 
its organization the Steel Company began the corporate business for 
which it was chartered; this business consisting in the manufacture 
and sale of car couplers, and of tires for the wheels of railroad cars, 
and carried On the manufacture until on or about Jànuary 9, 1906, 
when it conveyed its property and ceased to manufacture, as will be 
presently set out more al; length, Its plant was situated in the state 
of Illinois. 

^The Latrobe Steel & Coupler Company (hereinafter called the "Coup- 
ler Company"), a corporation of New Jersey, was organized in 1898 
to comply with what was believed to be the requifements of thé laws of 
Illinois, and was chartered to carry on the Steel Company's business 
155 F.— 11 
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of manufacturing and selling couplers. It had, and has, a capital 
stock issued and outstanding artibùnting to $300,000, divided into 300 
shares, of the par value of $100, each. AU of its stock, ever since its 
organization, has been owned and held by the Steel Company, having 
been issued in considération of the transfer to the Coupler Company 
of the Steel Company 's coupler business and plant. " 

On and before November 16, 1905, the Steel Company owned an 
ekifënsiVe tnanufâcturin^ plant, cçnsisting of reâl estàte, buildings, 
other structures of varions kinds, tools, niâchinery,.aiid. sundry ap- 
pliances, situated at Latrobe, in the state of Pennsylvania, where its 
business was then carried on. On that day it entered into a written 
ai'reement with the Railway Steel Spring Company, a New Jersey 
corporation (hereinafter called the "Spring Company"), which agree- 
ment is as follows : 

"Agreement made this 16th day of November, 1905, between liatrobe Steel 
Ce., a corporation of Pennsylvania, hereinafter called 'vendor,' party of the 
flrst part, and Railway Steel Spring Co., a corporation of New Jersey, herein- 
after called 'purchaser,' party of the second part. 

"Said parties, each In considération of the agreements of the other here- 
in stated, and vendor in considération of the partial payment made to It by 
purchaser, and hereinafter stated, mutually agrée as follows : 

"Vendor agrées to sell, convey, transfer and dellver to purchaser, at the 
prlce and iip.on the terms and conditions hereinafter stated, ail vendor's manu- 
facturing business and propertles, Including ail vendor's real estate, plants, 
fumaces, structures, maehinery, tools and appliances (including manufacturing 
bôoks, accounts and data of costsj but excludihg books of account of the 
business other than those contalning accounts thereof, since November Ist, 
1905) ; ail materlals and supplies and ail manufactured product and materlal 
in process of manufacture, and ail patents, proeesses. Inventions, rights un- 
der, and interests in and daims to, patents, processes and inventions (In- 
cluding ail the Grifflth and other Inventions and patents relating in any way 
to car wheels), trade marks, trade rights and trade names of every sort and 
kind to It belonging, and the good will of said business, and the exclusive right 
to use the name 'Latrobe Steel Company' in carrying on said business, and 
ail leasehqlds, oontract and other rights, privilèges and franchises used or, 
of use in or In connection wlth, or acquired for, said businesis, and ail gas, 
power, light and other tributary propertïes, being substantlally ail the prop- 
ertles of every kind and vrhereSoever situate of vendor, excepting cash, shares 
of stock of the Latrobe Steel & Coupler Oo. (which company is to be per- 
mitted to continue business under that name), biils and accounts receivable. 

"The sale and transfer of the properties hereinbefore described is to be as of 
November i,. 1905, and from that date it is understood that the business and 
propertles aforesald bave been and wlll be operated for account and ât the 
expense of purchaser. 

"Pee^s, bills of sale and other Instruments of transfer of said propertles,, 
shall be delivered at the office of Hjarvey Fisk & Sons in the city of New 
York on the 2d dày of January, 1906, or earlier in case transfers and examina- 
tlons Of title and the réotuisite corporâte action shall be ready earlier, and' 
such transférs and the instruments thereof shall be supported by sufch cor- 
porâte actioUf and action of indlvidual stockholders, of vendor as sliall be 
requislte to makp such transfers wholly légal and effective, which action ven- 
dor shall cause tp be taken at the earliest moment. 

"At the time oî such trahsfers vendor will cause to bè executed and de- 
livered to purchaser an agreement not to engage in the tire, car wheel, or ring 
manufacturing or selling business or any branch thereof in the United States 
or Canada (except in eoitiiectlon wlth purchaser), for the perlod of ten years, 
executed by M. O. Smytn, Jjresideut of vendor, and vendor will use its best 
efforts to cause a like agreement to be so executed and delivered by each of 
the following : C. C. Warren, G. Aertsen, J. K. Grifflth, J. M. Howard. 



FEBBT t. LATROBE STEEL 00. 163 

« "Immediatély after the transfer by vendor to purcbaser as hereinbefore 
provlded, vendor wlll proceed with the liquidation of Its business and prop- 
ettiès stnd distribution therédf among its stocliholders, and will thereupon be 
dissolv«d as a corporation, and Wlll notify purchaser forthwltli of such dis- 
solution. 

"The purchase priée hereinbefore referred to Is four million three hundred 
thousand dollars ($4,300,000), and, in addition thereto the book value (but not 
exceeding the cost paid by purchaser) of materials, ëupplies, flnished products 
açd materials In proeess of manufacture, which vendor had on hand at the 
close' of business on October 31, 1905, and purchaser shall hâve access to ven- 
dor's books and works prlor to transfer hereunder in order to ascertain or 
verlfy the exact amount of such materials, supplies, product and material in 
proeess of manufacture. Purchaser shall also bave access to the books of 
account, records and papers retained by vendor after transfer pursuant there- 
to, for ail entries and otber data useful for the conduct of the business by 
purchaser. 

"Said priée is payable as follows: 

"$SOO,000 therëof on the exécution and delivery of this agreement, and ven- 
dor hereby acknowledges receipt thereof from purchaser. 
. "$500,0()0 thereof on the delivery 6t deeds and instruments of transfer as 
hereinbefore provlded. 

"The balance of flxed purchase priée in equal Installments of $825,000 each, 
one, two, three and four months respectlvely, after the delivery of deeds and 
instruments of transfer. 

"But purchaser shall hâve the right to anticipate any and ail payments in 
whole or in part. Such deferred payments shall be secured by the deposit 
velth Drexel & Company of bonds of the issue which purchaser proposes to 
make and secure, or cause to be made and secured, by flrst mortgage (which 
bonds and hiortgage shall be In the form usual in such cases) upon the 
properties so to be transferred to It by vendor, amountlng in aggregate prin- 
cipal amouùt to the same proportion of the whole issue, as the amount of 
the deferred payments bears to $4,300,000 ; such deposit to be accompanied by 
appropriate documents providing for the rétention of such bonds as securliy 
for such deferred payments (proportional amounts to be released as Install- 
ments are paid) and for the usual remédies in case of default; but thls de- 
posit of bondfe, shall not In any way discharge or diminisb the absolute liability 
of purchaser to pay every Installment of purchase price at the time herein 
flxed therefor. 

"The price of materials, supplies, product and materials In proeess shall 
be paid wlthln thirty days after the détermination of the amount thereof, 
which détermination shall be made as rapldly as possible. 

"Ail installments of purchase price (including that for materials supplies 
and products) shall carry interest at flve per cent., from November Ist, 1905, 
to date of actual payment. 

"The properties of vendor so to be transferred to purchaser shall be free 
and clear of ail incumbrance and Indebtedness whatsoever, as of November 1, 
1905, exeepttng only the contracts hereinafter agreed to be assumed by pur- 
chaser ; and the full sum of $238,000 has been, or will be, paid by vendor to- 
ward the cost of the additions to plant and new construction now going on. 
And ail mills, macbinery tools and applianees of every kind herein agreed to 
be transferred shall be free and clear of ail liability to pay royalty or other 
liability or incumbrance of any kInd to patent owners or iicensees. Vendor 
wlll also pay ail taxes on its properties so to be transferred for the current 
tax fiscal year. 

"Purchaser agrées to buy from vendor the properties hereinbefore described, 
and to pay therefor the price hereinbefore stated, at the times hereinbefore 
flxed, and further agrées to assume and perf orm the oùtstanding contracts of 
vendor llsted In the schedule hereto annexed marked A, 1, 2 and 3 and ail 
vendor's obligations under them or any of them. As to any omltted con- 
tracts mentloned in page 3 of sald Schedule A-3, purchaser wlll assume any 
•such, provlded they are reasonable in charaeter and' made In the ordlnary 
course of business. 
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"Thîs agreement shall be binding upon and enforceable by the snccessors 
and assigns of the parties hereto respectlvely, 

"In wltness whereof hereunto In dupUcate t}ie said parties bave set theit 
seals, and the; signatures of thelr présidents, respect! vely the day and year 
flrst above written. 

"[Seal.] Latrobe Steel Company, 

' "By Marriott O. Smyth, Président 

"Attest Chas. C. Warren, Secretary. 
"[Seal.] Kaiiway Steel Spring Company, , 

"By J. E. French, Président" 

On November 18, 1905, at a spécial meeting of the board of directors 
of the Steel Company, the following' résolution was passed : 

"Resolyed, that we unanimously do approve thé sale of oun property to the 
Rallway Steel Spring Compaiiy as embodied in form of contraet or agreelnent 
which bas been prepared, and that we do authorize the exécution, by the 
président under seal of tlje company of said sale and contifâct." , 

, The co,ntract or agreement thus téferred tç is thç sànie agreement 
jùst set forth in full, and was spread at lehgth upon.tîîe minutes of 
the meeting. On November 23, 1905, the Steel Company, by a circu- 
lar letter signed by its président, notified its stockholders that the agree- 
ment of November 16, 1905, with the Spring Company hàd been ,ex- 
ecuted. The letter is as foUdws ; 
,, "Philadelphia, November 22,1905. 

"Dear Sir; I beg to advise you that ypur board hâve sold the plant of the 
Latrobe Steel Co. for $4,300,000 cash- Agreement bas been signed and^$500,- 
000 paid. When deeds, etc., are dellvered, an addltional sum of $^0,00O 
will be paid, and $825,000 monthly thereafter untll the purch^se priée lias 
been paid in full. 

, "Our company retains ail Its assets, such as cash on hand, bills and.ac- 
.poïfnts recelvable, materlal (whlch latter will be sold ^or pash), and tbè stock 
çf the, Latrobe Steel & Coupler Co. ► 

^ ''By tbe time the Latrobe: Steel Co. is liquidated, you willhàve recelved 
your proportion of the stock of the Latrobe Steel & Coupler Co., in addition 
to your proportion of the cash received for the plant of the Latrobe Steel Co. 
as^aboye.,, . ; - ,: 

"The saie Is a very advantagepus one, and I trust to receive ail tiie papers 
enclosed, properly signed and, li^îljUnied to me pronjptly. 

"Just how niuch the stockholders of the Latrobe,, Steel Co, will receive per 
share f or tbeljf stocls Is stîll upce^l^ln, but the sale vvllj net them a very hand- 
sbme and siibstantial profit on titeir investment. 
, . ,"ïours very, truly, , Marriott, 0. Smyth, Président" 

[ At the annual meeting of thé stockholders pf thé Steel Company, held 
December iS, 1905, the président reported inter alia as fôllows: 

"As you hâve already been notified by circular and letter, the worlds of the 
■LaftTobe Steel Company hâve been sold to the Rallway Steel Spring COmpany 
for $4,300,000, your company retaining ail of its assets, such as 6ash, bills 
and accounts recelvable, and the stock of the- Latrobe Steel & Coupler Com- 
pany;- ,.-:,,!,. y,, ;■-,: ,-'-,/,, :- 

"When ail moneys due us are coUected, we antlcipate the stockholders will 

,»eoeive not less ithan $400 per ishare for thelr stock, i 

• ; "Your board deemed thls saie avery wise one, and the acquiesoence ta the 

■:8ale byja large majority of the stockholders bas. oonflrmed their action. • i 

i!<;'în thls, theJast report of the board of the Latrobe Steel Company to Its 

stftckholders, Jt is.proper to «ongratulate themion the remarkable success ol 

the company from its Ineeptton. .Starting as itiflid wlth but $000,000 capital, 

vwhich was subsequently Increasedi to $l,.500j000, It bas paid the stockholders in 

dividends $2,381,700, and will receive for the works, with the cash asset» 
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retaîned, in round mimbers, about $7,000,000, being a total retum for the 
Investment of over $9,000,000, exclusive of the stock of the Latrobe Steel & 
Coupler Company. 

"After the distribution of cash received from the sale of the works and the 
liquidation of the company Is completed, the stock of the Latrobe Steel & 
Coupler Company will be divided pro rata among the stockholders of the 
Latrobe Steel Company, and, a^though it is improbable that any such dividende 
will be made on the Coupler Company stock as bas been on the Steel Com- 
pany's stock, we look forward to the Coupler Company's dolng a good business 
and maklng fair returns. 

"Respectfully submitted on behalf of the board. 

"Marriott C. Smyth, Président." 

This report was acceptée! by the stockholders' meeting, and di- 
rected to be, entered at length upon the minutes. 

On December 26, 1905, at a spécial meeting of the stockholders of the 
Steel Company, called for that purpose, the following action was taken, 
as appears from the minutes : 

"The cbalrman stated that the first business before the meeting, in accord- 
ance with advertisement, was the confirmation of the sale of the property of 
the Latrobe Steel Comp,any ta 'the Railtvay Steel Spring Company on the 
terms approved by the board of directors as embodied in the following agree- 
ment: [Being the agreement of November 16, 1905, which Is set forth in 
full in the minutes of the spécial meeting.] 

"On motion, duly made and seconded, it was 

"Resolved, that we do approve of the sale of the property of the company as 
made by the board." 

Out of a total issue of 15,000 shares, 14,399 shares voted in favor 
of the resolution; but complainant did not vote the 500 shares of 
which he and his wife were then the owners upon the adoption thereof. 

On or about January 9, 1906, the Steel Company executéd and de- 
liyered to the Spring Company a deed and bill of sale conveying to 
the Spring Company the properties and rights agreed to be granted 
and conveyed by the agreement of November 16, 1905, and on or about 
January 9th delivered possession to the purchaser of the properties so 
conveyed. The full purchase price named in the agreement has been 
paid to the, Steel Company by the Spring Company. 

At a spécial meeting of the board of directors of the Steel Company, 
heldjàfltiary 13, 1906, the following resolutions were passed: 

"Resolved, that the sum of $100.per share be distributed to the stockholders 
of tbls company, as they appear of record upon its boobs, upon prodiiction 
of the certiflcate therefor to Drexel & Co., in order that the amount;of saiû 
payment may be indorsed thereon. 

"Resolved, that ail such payments be made by check marked as 'On account 
of liquidation of this company.' 

"Resolved, that Drexel & Co. be requested, upon présentation of the certif- 
icates for that purpose, to staicap uiwn each certiflcate an indorsement showing 
the amount paid per share and date of such payment. 

"Resolved, that the président and treasurer of this company be authorized, 
upon receipt of the remaining payment stipulated for in the agreement with 
the Rallway Steel Spring Company, and of the other amounts due this com- 
pany, to make from time to time furthef distributions to the stockholders of 
this company Ih liquidation of its assets in the same manner as provided in 
the foregoing resolutions. ■ 

"Resolved, that we approve of the sending to the stockholders the letter 
prepared.by the président announcing the liquidation together with the form 
of letter to Drexel & Co. and of the receipt by them for the certiflcates, as 
follows : 
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-; 'i ' "'Phlladelphla, Jaunary 16th, 1906. r 

"'I)ear Sirf 'The property ot thls company has in pùrsùa'ûieei^ith the au- 
tbority glven at the stockholders' mçeting held December 2etb, 1905, bëen sold 
to thè'Railwày Steel Spring Co. for $4,300,000 cash. Part of thls amount has 
already beeb pald, and the balance is secured by bonds deposlted with Drexel 
& Co. as trustée. 

"'The board of directora has résolved that ont of thls Sum there shall be 
distributed to the stockholders of record on the'company'Sjyàoks, In liquida- 
tion of the company's affairs, as flrst payment, the sum of $1'Q0 per share on 
présentation of the certificates of stock to Drexel & Co., Philàdelphla, Pa. In 
order that the amounts now and herèafter to be paid may te rioted thereon 
as made, pleasë fotward immediately your certiflcate of stock, with power of 
attorney properly signed and wltnessedi to Drexel & Co., Philadelphia. 

" 'ÉSirthèr distributions wili be madé from time to time as the balance of 
the purchase price is paid. Thèse distributions will also hâte to be noted on 
the certiflcate. We therefore advlse you that you authorize Drexel & Co. to 
retahi your certiflcate for thls purpose, and Inclose a form of letter to be 
fllled up and signed by you to that effect. On receipt of certiflcate of stock 
and letter, they will give you a proper recéipt. 

" «ïours truly, Latrobe Steel Co., Marriott 0. Smytb, Prt' 

"'(Form oif Letter.) 

"•January — 1906. 

" "Messrs. Drexel & Co., Phlladelphlaf-Gentlemen : In accordance with the 
Instructions of the company in its circular letter of the IGth inst, I herewith 

inclose certificates Nos. for shares of the capital 

stock of the Latrobé Steel Company, the property of the undersigned, In or- 
der that payment of $100 per share, in liquidation, now authorized may be 
noted thereon. You may retain the same in order that subséquent payments, 
in liquidation, may be noted on them as made. 

" 'Please acknowledge and forward receipt for the inclosed certiflcate, as 
mentioned in the company's letter, 
"'Yours Tery truly.' 

"•(Form of Receipt) 

'"Received January — 1908, from certificates Nos. 

(or shares of the capital stock of the Latrobe Steel 

Company, standing In the name of — ' to be retained on deposlt by 

the undersigned In order that payments In distribution made on account of the 
liquidation of the affairs of that company may be noted thereon, in accordance 
with the tenus of the circular letter from the company to Its stockholders un- 
der date of January Ï6th, 1906, and of the letter addressed to the undersigned 

hy you, dàted - — . 

"'Drexel & Company.'" 

Payments of cash aggregatîng $6,000,000, or $400 on each share 
of stock, hâve been made to the stockholders of the Steel Company în 
liquidation of its assets. Thèse payments were made in four sums 
<)f $1,500,000 each, at the dates presently to be mentioned; and, as 
the stockholders received the payments, they were required to présent 
their stock certificates for the following indorsements thereon : 

"There has been paid In liquidation of the assets of the Latrobe Steel Com- 
pany, upon the shares Included in thls certiflcate, the sums hereunder noted, 
to wlt : 

January 17, 1906. $100 per share. 

January 29, 1906. $100 per share. 

FebrUary 5, 1906. $100 per share. 

February.13, 1906 ...$100 per share." 

At the time, the fourth payment in liquidation was made by the 
Steel Company, the stockholders were notified as follows : 
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«Phlladelphla, Febniary 7th, 1906. 
"Dear Sir : The 4th payment of $100 per share in liquidation of the Latrobe 
Steel Company wlll be payable on Feby. 13th, 1906. Please forward to Messrs. 
Drexel & Company, Philadelphia, in the inclosed envelope, the receipt they 
issued to you for the stock deposited with them, so that the payment may be 
indorsed thereon. 
"The receipt will be retumed to you properly stamped, wlth check for $ 
"Yours very truly, Latrobe Steel Company, 

"Marriott C. Smyth, Président." 

"The next dividend whlch will be paid to the stockholders in liquidation of 
the Latrobe Steel Company will be the final dividend. It will not be paid 
until ail the moneys due the company hâte been collected. Due notice wlll be 
given when the time for such payment arrives." 

Since January 9, 1906, the Steel Company has not carried on, but 
has wholly ceased to transact, any of the business for which it was 
chartered ; neither has it exercised since that date any corporate func- 
tion whatsoever, except for the purpose of liquidating and distribut- 
ing its assets, and except for the further purpose complained of in the 
pending bill. By reason of the sale and delivery of its manufacturing 
plant and other property, of its good will and the exclusive right to 
use its name in carrying on its former business, and by reason also 
of the nearly complète liquidation and distribution of its assets, the 
Steel Company, in its présent condition, is incapable of resuming or 
further carrying the business on for which it was incorporated. 

This brings us to the matter in dispute. On May 21, 1906, the 
Steel Company by order of its board of directors sent the foUowing 
letter to its stockholders, together with a notice calling them together in 
a spécial meeting on June 11, 1906: 

"Philadelphia, May 21st, 1906. 

"Dear Sir: The stockholders of the Latrobe Steel Company are probably 
aware that ail of the stock of the Latrobe Steel & Coupler Company, amount- 
ing to $300,000, is owned by the Latrobe Steel Company, and that the Steel 
Company has heretofore furnished the Coupler Company with the necessary 
funds to conduct its business. In order to continue the coupler business the 
capital must be Increased to $1,000,000. 

"It is proposed to accomplish this by purehasing 7,000 shares of the Latrobe 
Steel & Coupler Company stock at par, using for the purpose $700,000 of the 
funds of the Latrobe Steel Company now in hand secured in the liquidation of 
that Company. 

"If this plan meets the approval of the shareholders, a distribution of this 
Coupler Company stock will be made among them which will amount to 66% 
per cent, of their présent holdings of the stock of the Latrobe Steel Company. 
In addition to this, they wlll receive a ffirther sum of about $35 per share 
in cash In final liquidation of the Latrobe Steel Company. 

"Your board recommends this plan for your approval, and believes that the 
Latrobe Steel & Coupler Company will thus be established on a substantial 
basis and that it should make good returns to Its shareholders. 

"Board of Directors, 

"Marriott C. Smyth, Président" 

On June 11, 1906, the spécial meeting of the stockholders was held, 
and the following resolution was passed: 

"Resolved, that the officers of the Latrobe Steel Company be and they are 
hereby .authorized to purchase at par for cash seven thousand (7,000) shares 
of the stock of the Latrobe Steel & Coupler Company at the par value of $100 
pçr share, and to take such steps as may be necessary to carry ont the final 
liquidation of the company in accordance with the terms of the circular letter 
of May 21, 1906." 
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In pursuance oî this action of the'board and of the stockholders, 
there is no doubt, and I find as a fact, that (if the présent bill had< not 
been filed on June 31, 19,06) the Steel Company was about to employ 
$700,000 of the nioney acquired by it in liquidation of its assets, in 
order to buy 7,000 shares of the capital stock of the Coupler Company, 
and that it intended to distribute afterwards thèse 7,000 shares among 
its stockholders in place of the cash used in such purchase. Thèse 
shares of the Coupler Company were not to be converted into cash, 
but were to.be distributed in specie among the stockholders of the 
Steel Company. , In conséquence of the filing of this bill, however, the 
Steel Company has not yet subscribed or paid any money in pursuance 
of the resolution passed on June llth, and none is expected to be sub- 
scribed or paid until the end of this litigation. 

The complainant did not agrée to this resolution, but voted in op- 
position the 500 shares that were held or controUed by him on June 
llth — 300 shares beîng in his own name, and 200 shares being in 
the name of his wife. He and his wife also protested against the pro- 
posed action, as will appear by the following extract from the minutes 
of the meeting : 

"Mr. C. H. Ferry and Mr. Frank E. Iiawrence, attorney for Mrs. Emily 
Mansfleld Ferry, offered the following joint protest against the proposed ac- 
tion of'the Latrobe Steel Compaûy in the purchases of the Latrobe Steel 
& Coufiler Cîompany's stock : 

" 'June 11, 1906. 
" 'To the Latrobe Steel Company and to the Directors, Officers and Stock- 
holders Thereof: 

" 'The undersigned stockholders of sald company demand that the liquida- 
tion and distribution of the assets thereof be completed without unnecessary 
delay, and that they be respectively paid their proportionate shares thereof. 
" 'The undersigned protest against the making of any subscription by or on 
behaif of said company to the stock of the Latrobe Steel & Coupler Company, 
and give notice that in case any of the funds or assets of said Latrobe Steel 
Company are used or applled in payment of any such subscription such use 
or paytoent will be an unlawful diversion of such funds o.r assets for which 
said Latrobe Steel Company, and ail persons taking part therein wlll be liable 
to the undersigned who wllltake such measures with respect thereto as they 
may be advised. 

"'Charles H. Ferry, 
" 'Emily Mansfleld Ferry, 
" 'By Frank R. Lawrence, Her Proxy and Attorney.' " 

The following additional facts hâve more or less relevancy ifl certain 
aspects of the case : The Coupler Company is now solyent, and has 
been solvent for some time bef ore the beginning of this action. In or 
about the year 1902 the Coupler Company owed the Steel Company 
$750,000 for money previously loaned for the érection of a new and 
extensive plant, and for advances necessary to carry on its large and 
increasing business; but this indebtedness was reduced before No- 
vember 14, 1905, from the earnings of the Coupler Company's business, 
to the sum of $275,000, and in this amount the Coupler Company is 
still indebted tô the Steel Company. ' On August 31, 1906, the. Coupler 
Company owned assets sufficient to pay ail its liabilities in full, includ- 
ing its debt to the Steel Company: to pay its capital stock of $300,000 
in full; and, after sp doing, to leave a surplus exceeding $600,000. 
The valuations placed upon the assets of the Coupler Company in a 
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balance sheet dated August 31, 1906, from which the figures just 
stated hâve been taken, are conservative valuations, and it seems safe 
to say that the évidence shows the value of its $300,000 of stock to be 
not less than $900,000. It is also true that upon the financial state- 
ments of the Coupler Company, that were offered in évidence, no crédit 
is taken for the value of its good will, and that its plant is carried upon 
the books at about $400,000. In my opinion this amount is too small. 
Indeed, the président of the Coupler Company who has filled that ofHce, 
and has also been the active head and manager of both companies, ever 
since their organization, testified that he would not be willing to ad- 
vise the Coupler Company to accept $1,000,000 for its bare plant; and 
I believe the finding to be jùstified that the value of the plant exceeds 
considerably the sum at which it is carried upon the çompany's books. 
As furthêr évidence of the value of the plant and the capital stock, it 
may be noted that the net profits for the fiscal year 1905 were $359,- 
093.87; for the fiscal year 1906, more than $300,000; and for the 
period from November, 1906, to February, 1907, inclusive, about 
$130,000. Since August 31, 1906, the Coupler Company has had on 
hand more cash than would pay its debt of $275,000 to the Steel 
Company. The profits just mentioned from the Coupler Çompany's 
business for the period ending with January, 1907, were earned by aie 
use of its own capital and surplus, exclusive of the sum of $275,000 
which it owes to the Steel Company; for it was ablé to repay this sum 
at any time during the period named, out of cash oh hand and not in 
use. On February 25, 1907, there was due and owing to the Coupler 
Company from sales made, $361,699.60; on the same day the com- 
pany had $284,000 worth of material on hand that had been paid for; 
and, after paying every matured or presented indebtedness, excepting 
only the $275,000 due to the Steel Company, the Coupler Company 
had a cash balance on hand of $313,098.03, more than enough to pay its 
indebtedness to the Steel Company. Thèse conditions are fairly rep- 
résentative of its gênerai financial condition. In addition to the 
$276,000 owing to the Steel Company, the Coupler Company, at no time 
during the month of October, 1906, had a less amount of cash on hand 
than $81,000 ; during November never less than $77,000 ; during De- 
cember, never less than $73,000; during Janijai-y, 1907, never less 
than $102,000; during February, 1907, never less than $38,098.03; 
and the average daily cash balances during said months, in addition to 
the sum of $275,000 due the Latrobe Steel Company, were in 

October $ 92,634.41 

November 104,054.41 

December . . . ., 117,849.90 

January 123,868.91 

February ^ ; 85,485.75 

The proposed subscription of $700,000 from the funds of the Steel 
Company ito the capital stock of the Coupler Company is not necessary 
ta enable the latter company to pay its debt to the former, or to carry 
on and continue its original business with success. The principal 
object, to which the proposed new capital of $700,000 is to be devoted, 
is the érection of a new casting.plant by the Coupler Company, and 
Ihisis a distinct and séparate kind of business from that in which 
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it is now engaged. This casting plant is expected to cost $500,000, 
exclusive of the cost of the necessary ground; and this sùm will 
ôniy provide for the cost of the plant itself, lea-ving additional working 
tapital to be also protvided in order to operate the plant.' It is évi- 
dent, therefore, that the Coupler Company intends to use' much the 
great«r part of the proposed new capital of $700,000 in establishing 
a gênerai casting business, and that this is separate and distinct from 
its former business of manufacturing couplers. A gênerai casting 
business embraces the making ot castings for use in the manufacture 
of machines, in the" érection of buildings, in the f rames of cars, in 
making amvils for hammers, àhd generally in the construction of many 
varieties of manufactured métal. 

As I hâve aliready stated, there is no serious dispute about thèse 
facts, The contrôversy is waged concerning the proper inferences 
that should be drawn, and corlceràing the right of the directors and 
of the riiajority stoclÂolders oi the Steel Company to exercise what 
they beli€ve to be a'sound business judgment in regard to the future 
of the Coupler Company's aflfairs. . The défendants' position is clearly 
expi-esséd in thè following èxtract from pages 4 and 6 of their answer : 

**ï'he directors of thè Latrobè Steel Company were and are unanimously of 
the opinion thatifwôtild^be'greatly prejudicial to thé Interest of the stock- 
holders of thç tiatrohe Steel ÇJoifipanyto distribute the shares of the Cîoupler 
Company amongst tjie stodsholders wlthoutmaMng proper provision, for the 
.continùed cohduet of saidCbùpJer Company In. the future wlthoùt sàcrlflce. 

"Not oniy 'it was and lis Impossible for the Cdiipler Company to pay its débt 
of $275,000 br any part tbereof consistently with' the continuance of its busi- 
ness in the fnture, but It was an,â is impossible, iû: the opinion of the directors, 
successfully toconduct apd manège; Its business wlthout capital suiBcient to 
enable It to make additîoîiis and Improv^ements Sùch as are rèqulred to be 
made to enable it to competè *lth Its com^ëtlttfis. A réserve capital is be- 
llévéd to be essential. ■■■''■' .U -■ ■ : 

'"It will be no longer possible for the Coupjier Company, from time to time, 
toobtain the<;apital rèqulred, from the Steel Company^ To borrow such capi- 
tal would injure Its crédit and would greatly iinperil the future value of its 
shares. •''' ' 

"The directors of the Steel Company are uaaBlmousiy^of the opinion that 
the proper. raethod to pirotect ijie value of therinvestment already -made > by 
the Steel r Company :ln shares ot stock and loans,to, the Coupler Company will 
be to liquidate the indebtedness owing by the Coupler Company by thè Issnance 
to the Steel Company of additional shares of stock to the estent of §275,000 
and by the furthér issùance to It for cash of additional shares of stociî to the 
extent of $425,0/X) sufflclerit to enable it to conduct its business properiy. 

"The directoçs.Qf, the Steel Company were and are unanimously of the opin- 
ion that the Coupler Company will be able, by the possession of a capital 
amounting to $1',000,000 thus issued to' conduct a safe and prospérons business, 
whereby the învestment of $575,000 heretof ore made and now held by the 
Steel Company wHl be assured. In their opinion, any other course of dealing 
wlll greatly Imperll the value of their Investment; ■■ In their opinion, the 
proper method of reallzing for the stockholders of the Steel Company the value 
of the Investment. already made wiU be to issue to the Steel Company ahares 
Of the Coupler Company to the àdditionalamount of $700,000, of which the 
proceeds to the '-testent of $275,000 "WiU be used to liquldate theindebtedneœ 
of the Coupler Company toi the St^l Company, and of which the remaiping 
proeeeds, vlz., $425,000, will be used,,»? additional capital In the carrying on 
by the Coupler Company of its business." 

The foregoîngi facts support the légal proposition upon which the 
complainant reRés, hamély, thatsince the Steel Company has, by agrée- 
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ment and by vote of its stockholdérs, undertaken to liquidate and dis- 
tribute its assets, has abandoned its corporate business, bas sold almost 
ail of its corporate property, has actually begun and nearly carried 
through the distribution of its cash among the stockholdérs, it cannot 
now, of a sudden, cease the process of liquidation and distribution, 
and invest a part of its cash, that is merely awaiting distribution, in 
the stock of another corporation, thus compelling its own dissenting 
stockholdérs to embark in a business enterprise against their will. 
This position I believe to be sound. The subscription of $700,000 pro- 
posed is obvioiisly not liquidation at ail. On the contrary, it is in- 
vestment ; and, while it may be the part of business prudence to enlarge 
the Coupler Cornpany's plant and facilities, so that it may carry on 
two kinds of rtiahufacturing instead of only one, the Steel Company 
is, I think, without power to dévote any of its funds to this object, un- 
der the facts as they hâve already been set forth. Whatever right, de- 
rived from either the Pennsylvania statutes or from any other source, 
the Steel Company may bave had, while it was a going concern, active- 
ly engaged in carrying on its corporate business, to subscribe to the 
stock of a manufacturing company chartered by the state of New Jer- 
sey, it seems to me to be clear that the right was lost after the Steel 
Company had gone so far upon the road to dissolution. Suppose the 
process of liquidation had been complète, and that ali the assets had 
been converted intb cash, ready to be distributed — could it be doubt- 
ed that neither the directors nor the majôrity of the stockholdérs could 
embark any part of this cash in a new Venture, so as to bind a minority 
stockholder who refused to take part in the enterprise? Undèr the 
facts before the court, the différence is one of degree mainly, for I 
think no différence in principle appears. It is doubtless true that the 
proposed subscription to the Coupler Company's stock is in good faith 
regarded by the directors and the majôrity stockholdérs of the Steel 
Company as a highly désirable step to take ; and it may even be conced- 
ed, for the immédiate purpose, that their business judgment is correct, 
and that in ail probability the resuit of the proposed subscription would 
be to enhance the value of the Coupler Company's stock, both the 
shares now held and those proposed to be acqiiired by the Steel Com- 
pany. But, even if thèse be assumed to be the facts, I am still Of 
opinion that the complainant cannot be compelled to take the risk 
of subscription ; that he has a right to bis share in cash of the money 
that the Steel Company proposes to diVert to the usés of another cor- 
poration; and that he is, therefore, entitled to such équitable relief 
as will protect so much of his property from being devoted to an ob- 
ject to which he is opposed. The brief of çomplainant's counsel 
refers to many décisions that support thè propositions just stated, 
but I shall not delay this opinion by taking the time necessary to 
discuss them. The reasoning of Mason v. Pewabic Mining Co., 133 
U. S. 50, 10 Sup. Ct. 224, 33 L. Ed. 524, Lauman v. Railroad Co., 30 
Pa. 42, 72 Am. Dec. 685, and Clearw'atèr v. Meredith, 1 Wall. 25, 
17 L. Ed. 604, to name no others, is instructive, and justifies, I think, 
the conclusions to which I bave come. 

The bill raises no question Concerning the right of the Steel Com- 
j>any to distribute among its own stockholdérs in specié the 3,000 shares 
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of the Coupler Company. Assuming this,;fight to exist, or — what 
cornes to the same thing— ^the consent of the Steel Company's stock- 
holders to accept thèse shares instead of requiring what might be 
a ruinons sacrifice by a forced sale, the Coupler Company may then 
be in a situation to take such steps for its own business advancement 
as it may think wise. But this is a différent question, and I express 
no opinion about it. 

In reply to a part of the défendants' argument, I may add that I do 
not regard as important the fact that a formai; dissolution of the Steel 
Company has not yet taken place. Obviously, if the corporation had 
been actually dissolved, there could be np such question as is raised 
by the bill; for the power to carry on the corporate business would 
hâve ceâsed and the, company's afïairs would be in the course of ad- 
ministration by a judicial tribunal, or in some other manner. The 
controlling facts hère are that the company undertook to liquidate 
and dissolve, that the process of liquidation and distribution has 
gone so far as to be nearly complète, that the corporate business has 
been wholly abandoned, and' therefore that the corporate organization 
— so it seems to me — exists in eifïect for the mère purpose of dividing 
the remaining assets among the stockholders, and not for the purpose 
of taking up again, and using, corporate powers that hâve been al- 
ready relinquished. Of; course, the unanimous consent of the stock- 
holders would leave nobody to object; there being no creditors, and 
the interest of the state being laid aside without considération. But, 
in the face of objection by; a dissenting stockholder, I think the courts 
are bound to protect his ^ights, and to see that he gets his share of 
the money that is now on hand, ready to be distributed. 

It remains to pass upon the respondents' motion to strike out cer- 
tain testimony taken by the complainant in support of the supplemental 
bill. It is needless to go into this matter fully. I hâve given it careful 
considération, and am clearly of opinion that the motion should prevail. 
It was unnecessary for the complainant to prove more than the bare 
facts that he had sold 1,100 shares of his holdings, and that he had 
been successful in a suit to reclaim them. The détails of the litigation 
wçre irrelevant. The complainant should therefore pay the costs of 
the supplemental bill, and also of taking and printing the testimony re- 
ferred to in the motion to strike out. The remaining costs should be 
paid by the Steel Company. 

A decree may be drawn as prayed for by the bill. 



OLMSTED V. CITY OF SUPBEIOB et al. 

(Circuit Court» W. D. Wisconsin. August 16, 1907.) 

No. 90. 

Municipal Coeporations— Collection op Delinquent Spécial City As- 

sessments bt cottnty— relation to bondholdee. 

Under Wls. St. 1898, S 1114, which provides that delluquent city taxes 

on real estate turned orer to the county for collection, whether gênerai or 
■ spécial taxes, become the property o( the county, which is debtor to the 

city for the total amount thereof, a county to which a city has turned 
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over as dellnquent taxes due on a spécial assessment pledged for the 
payment of Improvement bonds does not become a statatory trustée for 
the beneflt of a holder of such bonds, and he bas no standing to malntain 
a suit In equity against It for an accounting. 

2. Same— Diversion op Taxes Collectbd— Remedt of Bondholdeb— Jubis- 
DiCTioN in Equity— Remedy at Law— Adequacy. 

A bill by a holder of improvement bonds issued by a city, which al- 
lèges that by the statute of the state the city is made a trustée to levy 
and collect spécial assessments on the property beneflted by the improve- 
ment and to apply the proceeds solely in payment of the principal and 
Interest of such bonds, and that It bas diverted such proceeds to other 
purposes in violation of the statute and Its duty as trustée and threatens 
to do BO with future proceeds, states a cause of action for relief in equity 
against the city and which a court of law could not afford. 
, lEâ, Note. — Rights and remédies of holders of invalid municipal securl- 
tles, see note to Chelsea Savings Banlc v. Oty of Ironwood, 66 C. O. A. 
235.] 

8. Equity— Pleadino—Multifaeiousness. 

Where the Suprême Court of a state bas expressly held that under 
a state statute a certain issue of bonds by a city created a gênerai lia- 
blllty for tbelr payment on the part of the city and also made It a statu- 
tory trustée for the collection and application on the bonds of a spécial 
assessment, a blll In equity by a holder of such bonds to enforce the 
duty of the city as trustée Is not multlfarious, because it also seeks to en- 
force its gênerai liability by obtaining a judgment against It, which may 
properly be treated as incidental or supplementary to the équitable remedy 
sought and not Inconsistent with It 

[Ed. Note. — For cases In point, see Cent Dig. vol. 1&, Equity, §| 340, 
341, 347.] 

In Equity. On demurrers to amended and supplemental bill and mo- 
tion for preliminary injunction. 

Thls is a suit In equity against the city of Superlor and the county of 
Douglas, based upon certain street improvement bonds of the city of Superlor. 
The bill bas been twice amended, and the demurrers involve the suflaciency 
of the amended and supplemental bill of complaint Briefly stated, the bill 
of complaint sets forth the followlng facts: 

By section 30, c. 124, p. 796, Laws 1891, the common council of the defend- 
ing city was authorized to lay out, make, open, and keep in repair ail high- 
ways and streets. Thls charter provides a scheme of spécial assessments 
upoa abutting property to defray the expense of improvement of highways 
Or streets. Section 132 authorizes the common council to issue Improvement 
bonds, leaving a wide discrétion to the common council as to the terms of 
sald bonds. Section 133 provides that such bonds shall be semiannual inter- 
est coupon bonds, payable in annual installments, and shall draw Interest at 
a rate not exceeding 6 per cent Such bonds may be sold by the common 
council at not less than par, and the proceeds collected by the city treasurer 
shall be paid to the contracter when due to him, etc. Section 134 requires the 
city clerk to prépare a statement of the spécial assessment in which the bonds 
are issued, and record the same together with a copy of said bonds. Section 

135 requires the city treasurer to pay the interest and principal of said bonds 
as the same become due, and charge the amount to the proper fund. Section 

136 requires a spécial tax on said property beneflted to be levied each year, 
sufficient to pay the installment and interest due on such bonds. Section 82 
withdraws from the control of the commun council the spécial fund for street 
Improvement Section 83 probiblts the city treasurer from encroaching upon 
said spécial fund, or diverting any part thereof to any other purpose. 

By vlrtue of the provisions of this charter, the city undertook the improve- 
ment of Belknap street between Hammond avenue and West Seventh street 
in said city, and the necessary and proper steps required by the charter were 
taken to that efCect. Spécial assessments were levied upon abutting prop- 
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erty, payable ' In equal annual Inatallments durlçg a period of flve y.ears. 
And thereupon the defending<;Clty caused to be exeeuted and Issued on- the 
iBt day of September» 1891,' bonds of sald cHy for $54,739.80, comprislng flve 
equal séries, designated as A, B, C, D, and a eaeh installment consisting of 
11 bonds numbered from 1 to 11. Such bonds were sold Jn the market to pro- 
vide the necessàry funds to carry ont such street Improvement. 

The following Is a copy of one of such bonds, the others being the same 
except as to séries and number; 

"United States of America. Installment E. 

"No. 1. $1,000.00. 

"State of Wisconsln, <31ty of Superlor. Street Improvement Bond. 

CoUnty of Douglas. 

"Know ali mçn by thèse présents that the clty of Superlor in the eounty 
of Douglas, and state of Wisconsln, for value recel ved, hereby acknowledges 
Itself Indebted to and promises to pay the bearer hereof the sutn 'ot one 
thousand dollars la#ful monéy of the United States of America, to be pald 
on the 1 day of September A. D. 1896, wlth interest thereon at the rate 
of six per centum per annum, payable semi-annually on the first days of 
March and September In eaeh year as evidenced by the semi-annual Interest 
coupons hereto attached. as they severally. become due; both the Interest 
and principal of this bond belng payable at tbe National Bank of the Republie 
In the city and eounty of New York. 

"This bond Is Issued under and by authorlty of chapter 13 of the amended 
charter of sald clty of Superlor, being chapter 124, laws of; Wisconsln for the 
year 1891, approved March 31st, 1891, and of a resolution duly passed, ap- 
proved and published by the common council of sald city, dated the 25 day 
of August A. D. 1891. 

"This bond Is, one, of an ,is^ue of annual Installment bonds the aggregate 
amount of whlch is flfty-foûr thousand seven hundred thlrty-nine «o/ioo dol- 
lars of whlch this bond is number 1 of Installment B, sald issue belng dl- 
vlded into fiyp equal installments designated Installments A, B, C, D, and E 
respeetiveiy. Eaeh Installment consists of 11 bonds numbered from 1 to 11 
Inclusive. Numbers 1 to 10 inclusive being of the dénomination of one thou- 
sand dollars and numbers li'of nine hundred forty-seven "«/loo dollars. 

"Ail bonds in installment A are payable on the 1 day of September A. D. 
1892 and tbè remaining Installniènts in the order In which they are above men- 
tlbnèd become payable annually thereafter on the 1 day of September In eacb 
year, so that the last installment, namely, Installment E becomes due and pay- 
able oh tbe 1 day of September A. D. 1896. 

' Said bonds are Issued for the purpose of defraying the eost of constructing 
thé improvement on Belknap street between the Hammond avenue and West 
Seventh street and on acc6unt of such assessment, ma de upon the property 
beneflted by reason of such improvement, as the owners hâve not elected to 
pày. The pàyment of the ptincipai and interest of this bodd is made charge- 
able upon the property beneflted by said improvement, as evidenced by a 
statemént and schedule of such speciar improvement, mi which the bonds are 
Issued, as recorded In the oflRce of the city clerk of said clty of Superlor. And 
it is hereby certifled and reclted that ail acts, conditions and things required 
tb be done précèdent to and in the issuing of this bond have duly happened 
aùd beén performed in r^ular and due form as required by law. The faith 
and'çredit of said city of Snperior Is hereby Irrevocably pledged for the prompt 
pàyment of this bond, both principal and interest' 

"ïh testlmony whereof the said city of Superlor In the oounty of Douglas, 
■flind state of Wisconsln, bas aiused this bond to be slgned by its mayor and 
dity clerk, and countersi^ed by Its comptroUer, and the seal of sald city to be 
hereto attached this ist day of September Ai D. 1891. 
" ' "W. J. Dargis, Martin Pattison, 

"Clty ClerK. Mayor. 

"tSeal.] CountersigHefl : ' Lewis Larson, City ComptroUer." 

Coupons representing installments of interest were attached, whlch are in 
the usual form. 
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That complalnant purchased and.now owns ail the bonds of séries "E," ag- 
gregatlng $10,947.96. That by mutual agreement between the complalnant 
aûd the defending city the payment of the principal of said bonds was ex- 
tended until 1898. That said city regnlarly paid the interest upon said bonds 
up to the Ist day of January, 1901. That ail the bonds of this issue bave been 
paid except séries "E," which are the bonds in suit. That the city bas col- 
lected a large part of the assessments pledged to the payment of thèse bonds 
from time to time, but has neglected and refused to pay the complainant's 
bonds or any part thereof, or any interest thereon, since the Ist day of Janu- 
ary, 1901. That without the consent of the complalnant the city has ex- 
tended the payment of the spécial assessments on the property beneflted by the 
Improvement, and that two annual Installments of such assessments amount- 
Ing to $5,000 are still to become due. That said city has from time to time 
turned over to the county of Douglas thèse unpaid spécial assessments as de- 
Unquent tax^, in accordance wlth. the laws of Wlsconsin, which require the 
return of such délinquant spécial assessments at the same time and ip. the 
same manner as other taxes are returned. That said county of Doifglas has 
from ntte to time collected considérable sums of mbney upon such Spécial as- 
sessments 80 returned as delinquent, by sales of the property, by rédemption 
thereof af ter sale, etc. That said county now hap 'on, hand In its treasury a 
considérable amount of money as the proeeeds of such delinquent spécial as- 
sessments, which said county refuses to account for or pay over to the com- 
plalnant In liquidation of said bonds. That the clty'of Superlor has from 
time to time unlawfully and in fraud of the rights of this complainant'en- 
croached upon and approprlated the slnklng fund which was created for the 
payment of the bonds in suit. That by resolutipn of the common council of 
^8aid city such spécial assessment funds hâve been transferred to the gênerai 
fund for v^ttious purposes. That by act of said common councU said slnklng 
ifund ■so spécially devoted td the payment ot the complalnant bonds has been 
tehypotbfedatéd for the payment of other Improvement bonds, and that by 
var|ous methods the city bas dlssipated and mlsappHed the fund which, >y 
the 'terms of the bond ta suit It undertook to keep and admlnister as a stat- 
utory trustée tôr the betieflt of the complalnant to pay the bonds in suit. That 
unless restrained said city wlU divert and misappropriate the balance of said 
fùrid still remaining in the city treasury, and the deferred payments of spécial 
assessments which are yet to become du& That when the city ceased the pay- 
mgnt of interest on said bonds, the complalnant elected, pursuant to the 
ternis of said bond, to déclare the same due and payable. That said bonds 
are in law, a ^eneraj obligation of said city, and that skid city should be heid 
In law to bea prlmary debtor as well as a statutory trustée. The blll sets up 
that before complalnant purchased said bonds the Suprême Court of the state 
of Wlsconsin had held said bonds to be a gênerai obligation of the défendant 
city. 

The complalnant by hls blll asks for an accounting to ascertaln and déter- 
mine the amount of money which the county of Bouglas and the city of 
Superlor bave in thelr respective treasuries which ought to be applied to the 
payment of the bonds, and also the amovmt of such slnklng fund that has been 
mlsappropriated ; that the complalnant recover the amount of ail sums col- 
lected of or on account of said Belknap Street assessment by said city, not 
heretofore fipplied to the payipent of other bonds of the Belknap street Issue. 
The blll contalns a further prayer that said city of Superlor be héld liable 
for the whole amount of the complalriant's bonds and Interest, by reason of 
the gênerai obligation of said city to pay said bonds and coupons as its gên- 
erai indebtçdness, by reason of the cl^'s mlsapproprlation and conversion of 
said Belknai^- street assessments to its own use, and Its failure tff provide a 
fund Iri which ■ said assessments should be set apart and r'eserved for the 
payment of '^àld Belknap street bonds. 

The blll pra^'s recovery agalnst the covinty of Douglas for the anlount of 
the Belknap street assessment collected by said county, elther dlreetly or by 
the rédemption of certlflcates of sale for such assessments. The blll contalns 
a prayet îoir à temporary Injunctlon restralnlng the èlty from paylng out any 
further sum from the street bond slnklng fund, exc^t iipon the complalnant'a 
bonds or coupons, from; Uslng or appropriating any moneys whlçh mày be 
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hereafter collected on aécotot of sald Belknap atreet assessment, and that 
such Injunction may bé perpétuai. , ' 

The eounty of Douglas Ûemurs separately to the supplemental amended Wll, 
on the ground, amongst others, that the blll' Is without equlty as to the sald 
eounty of Douglas. 

ïhe city of Superior separately demurs to the whole supplemental amended 
blll on varions grounds, whlch wlU be stated in-the opinion. 

Chester B. Massiich and H. E. Ticknor (Eugène Dupée, of counsel), 
for complainant. 
William R. Foley, ior thfe eounty of Dçuglas. 
Louis JC. Luse, for the city of Superior. 

QUARLES, District Judge (after stating the facts as above). The 
défendant eounty of Douglas was made a party to the amended hill ôf 
complaint, and then interpcised a separate demurrer thereto. The coHrt 

, sustained ,the demurrer; "but the complainant, having obtained leave 
of the court to file a supplemental bill, retained the eounty of Douglas 
as a défendant, and addèd certain new and additional averments. The 
eounty again demui-s.to the supplemental bill. This demurrer mustbe 
.sustained, upon the samè. 'ground upon which the former ruling was 

' based, namely, that such supplemental, bill présents no équitable cause 
of action against the eounty of Douglas. 

. \ The theory of the bill is that ail proceeds from such delinquent spécial 

' àssessments as came to th^jtreasury of the défending eounty beloiigéd 
to the holders of such spécial improvement bonds ; that: the eounty as 

■'well as the city was its statutory trustée to coUect thèse delinquent 
taxes, Étnd shbuld be held tô account aceprdingly. I âm satisfied that 

, this theory is erroneous. 

, Complainant's contention îs practically for eclosed by the Suprême 
Court of Wisconsin in the case of Sheboygan v. Sheboygan, 64 Wis. 
415, 11 N. W. 598. It is elementary that the décision of the highest 

; court of Wisconsin construing a Wisconsin statute will be followed 
by the fédéral court. By section 1114, St. Wis. 1898, it is express- 
ly provided that such city taxes, when turned, over to the eounty 
as delinquent, shall belong to the eounty and be collected for its 
use, and such section is applicable to cities. The city is entitled 

ito crédit for the total amount of delinquent taxes of every name and 
description as soon as thé same are turned over. The court holds: 

"The city by the return of Its treasnrer having transferred to the eounty 
the duty under the statute of eiiforcing. paymçnt of delinquent taxes on land, 
also passes to the eounty ail Interest In such taxes when collected, or in- 
terest in the land when sold for nonpaymènt of the tax, and should be credit- 

,ed with the amount of such taxe^ payiug over the balance only to the city." 

Furthef on thé court say : 

.. "The return rOiay Include state,, eounty, town or elty, ward, sehool, or road 
,.tax, or any spécial assessment whatever, authorized by law. Thèse are not 
separately réturnëd, but ail unpai'd taxes of every description on a glven par- 
ce! of land ave massed, and tbe, aggregate amount of ail is alone stated In the 
/délinquant -return." ,, ,,, .,;; ■ > • :./ 

The princîple of the.jStàtute is that tHe couiity, hayîng given the 

!:city crédit for the total , amount of delinquent taxes, shall assume ail 

such delinquent taxes. ©f every nature which'ha'vebaîlii lëgally levied 
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in the several towns âtid municipalities of the county which, like the 
défendant city, fall under the gênerai statute; and the county feim- 
burses itself ont of the proceeds of the sales for such delinquent, taxes, 
or out of the lands sold, in case the county is the purchaser. 

By virtue of section 129 of the charter of the city of Superior, a 
rule :is established as to improvement certificates, which has no applica- 
tion to improvenient bonds, and this distinction is controUing. The 
section reads as foUows : 

"The eomptroller's statement of the spécial assessmeut to be placed In the 
néXt tax roU shall include an amount suiHcient to pay sald certificates, with 
Interest at the légal rate from the date of such certificates to the time when 
the city treasurer IS' required to malie retum of delinqu'ent taxes, and thère- 
after the sanie proceedings shall be had as in case of other taxes, except 
thatall moneys collected by the city treasurer, and ail moneys collectêd by the 
county: treasurer or county clerli ou account of such taxes, shall be dellvered 
or paid to the owner of the same ou demand, upon the surrender of such 
certificates." . 

This section of the charter has been construed and commented upon 
by the Suprême Court of Wisconsin in State ex rel. v. Hobe, 106 Wis. 
412, 82 N. W. 336. The court recognizes this spécial charter pro- 
vision as constituting the county treasurer a statutory trustée for the 
holder of the improvement certificates. There is no similar provi- 
sion relating to improvement bonds. The bondholder must look to 
the sinking fund in the hands of the city treasurer, upon which the 
bond is made a lien. 

There being no contractual relations between the complainant and 
the defending county, and there being no statutory provision making 
the county treasurer an agent or trustée for the bondholder, the bill 
présents no équitable case against the county of Douglas, and as to 
it the demurrer must be sustained for want of equity, and as to said 
défendant the bill is dismissed, with costs. 

Second. This brings us to the considération of the demurrer to the 
whole supplemental bill interposed by the city of Superior. The 
grounds of demurrer are: First, that complainant has a plain, adé- 
quate, and complète remedy at law, and that there is no equity in 
the bill; second, that the bill is multifarious, in that it joins alléga- 
tions and prayers for relief against the city of Superior for gênerai 
liability on the bonds in question, with allégations and prayers for re- 
lief, and for an accounting and recovery of moneys collected by said 
city, and also by the county of Douglas upon the spécial assessment; 
third, that said bill is multifarious in that it joins, or attempts to join, 
causes of action at law with causes of action in equity; fourth, that 
the bill is multifarious in that it joins, or attempts to join, causes of 
action, allégations, and prayers for relief against the city of Superior, 
for the full amount of the bonds, as a légal liability in which the coun- 
ty of Douglas has no concern, with allégations and prayers for relief 
-by way of an équitable cause of action to reach moneys collected by 
■wnyoi assessment by both city and county; fifth, that said bill is niul- 
tifarious in that it joins causes of action and prayer for relief against 
the city of Superior upon its général liability upon the bonds, assum- 
ihg suchfbonds to create a gênerai liability, with allégations and prayers 
155 F.— 12 
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for relief that the city is not so liable, but is liable as tfustee for col- 
lection, safe-keeping, and pâyment over of said Spécial assessment ; 
sixth, that said bill is multifarious in that it prays for alternative relief 
both in law and equity, which are on their face côiitradictory and in- 
consistent, and that there is a misjoinder of caasés of action and mis- 
joiilder of parties défendant. Gounsel on ail sidfes hâve displayéd such 
industry and learning în thé argument of this Cause, the court feels 
called upon to discuss the several contentions at sottiewhat greater 
length than it would ©rdinarily do. 

' Xhefirst ground of demurrer requires but slight attention. The 
suppi]emental bill of çomplaint, as, we read^ it, is, pfopçrly planted in 
equity, and a court of law could afford no adéquate relief in the prem- 
ises.; From the bilL it satisfactorily appears that the city assumed 
the duty to create, administer', and distribute a certain ftind-derived 
froni' spécial assessmèrits on certain rèàl estate, which fùhd was pledg- 
ed for the payment of thèse bonds; that thereby the city became a 
sl;atutory trustée, bound to préservé this fund and. administer it solely 
and exclusively for thiS' spécial purpose; that in 'violation of this du- 
ty 'thé défénding city bas by varions methods particularly set out in 
the bill, ericrtached upon, appropriated, and misapplied the fund, and 
has neglected and refused to pay the bonds in suit that.were made a 
lien upon such" fund ; that two installments of such spécial assessments, 
àmountirig to $5,000, are to become due, and' that'uniess restrained 
the city will divert and misappropriate the same; that the city hasj in 
violation ôf îts duty, assumed to rehypothecate this fund for the se- 
curity ofother city 'bonds notconnected with thé bonds in suit, and 
that a portion of said fund has been applied upon such .other bonds; 
that $12,000 has beén drawfi Out to pay a bonus for the location of 
a normal school; that an accountîng is necessary to ascertain» the true 
amount of money the city has actually received which properly belongs 
to such fund, and how much has been unlawfully diverted therefrom. 
It is apparent that complainant is entitkd to rehef, which it is the 
peculiar province of equity to afford, and that a court' of law would 
be powerless in the premises. The foUowing cases citedby complain- 
ant s counsel treat of thèse principles in analogous' cases: Vickrey 
V. Sioux City (C. C.) 104 Fed. 164, 166; Same case on appeal. (C. 
C.) 115 Fed. 437; Farson v. Sioux City (C. C.) 106 Fed. 278. 

Is thé bîU multifarious? This case does not fall within the défini- 
tion of multifariousness usually adopted. Certainly not under the 
test applied by the Circuit Court o£ Appeals for this circuit in Von 
Auw V. Chicago T. F. Co. (C. C.) 69 Fed. 448. There can be no 
preterisè thât this bill embodies tvO distinct causes in equity either 
one of which might sustain a separate bill, and this seems to be the 
test usually applied. The real objection seems to.be that there is a 
misjoinder bf two causes of action which are not compatible, because 
one is 'légal in its nature and thé other is équitable. In other words, 
the conlj^ainant insiste that by the terms of thèse, bonds the city of 
' Superio? is a primary debtor as well as a statutory trustée ; that its 
faith and crédit hâve been pledged generally for the payment of the 
bonds, and he has included in his;prayer a demand for a mbriey judg- 
ment. 
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, Ij: has been held by the Suprême Court of ■ Wisconsîn in Fowler v. 
Superior, 85 Wis. 411, 418, 64 N. W. 800,'that thèse bonds and ac- 
companying coupons are issued on the faith and security of said as- 
sessment; but there is no condition that the bond shall be payable 
only out pf that fund. In other words, that the city bas obligated it- 
self generally to pay the bonds, and has also pledged its faith to provide 
a sinking fund which shall be an additional resource and security for 
the faithful fuUillment of its promise. There is no conflict of author- 
ity between the Fowler Case, supra, and Uncas National Bank v. Su- 
perior, 115 Wis. 349, 91 N. W. 1004, because the bonds were issued 
under différent statutory provisions. This is clearly pointed out in 
the opinion of Judge Seaman in White River Savings Bank v. Su- 
perior, 148 Fed. 4, 78 C. C. A. 169. See, also, King v. Superior, 117 
Fed. 115, 54 .C. C. A. 499. The language of the ppinion in Jewell 
v. Superior, 135 Fed. 22, must be read in connection with the fact 
that by virtue of a stipulation in that case resort should alone be 
had to the sinking fund and to the liability of the city as statutory 
trustée, and any claim based on gênerai, liability of the city was ex- 
pressly waived. If the underlying statute authorized the issuance 
of such a bond, the reasoning by the Wisconsin court in the Fowler 
Case has been indorsed by the fédéral courts. United States v. 
County of Clark, 96 U. S. 214, 24 L. Ed. 628 ; United States v. Ft. 
Scott, 99 U. S. 152, 25 L. Ed. 348 ; United States v. Saunders, 124 
Fed. 124, 130, 59 C. C. A. 394; King v. Superior, 117 Fed- 115, 54 
C. G. A. 499. But it is not for us to consider whether the Fowler 
Case was correctly decided. We must adopt its construction of a 
local statute, and therefore must proceed upon the theory that thèse 
bpnds impose gênerai liability upon the defending city. 

Does the averment of gênerai liability of the city in connection 
with the équitable cause of action créa te such a misjoinder as would 
render the bill multif arious ? Both obligations inhere in the bonds, 
and the pleader has correctly stated their légal effect. Under the 
authorities the difficulty may be resolved, if the assertion of gênerai 
obligation may properly be treated as incidental to the équitable rem- 
edy sought by the bill. As we read this complaint, its primary pur- 
pose is to Work out the conservation of a spécial fund to which the 
bondholder is entitled to resort by. way of security, and thus an 
accounting is rendered indispensable. 

It is strenuousiy contended by defendant's counsel that under the 
àvèrmènts of this bill the claim for légal damage is primary and not 
éûbordinate, and that the case f ails within the doctrine of Cherokee 
Nation v. Kansas Ry., 135, U. S. 641, 10 Sup. Ct. 965, 34 U Ed. 
295, and Hurt v. HoUingsworth, 100, U. S. 100, 25 L. Ed. 569. 
Thèse two cases are çleariy distinguishable. In the former the bill 
presented in the alteniative two distinct aspects that were irrecon- 
cilable. An injunction was prayed on the ground that the railway 
Company had not sufficient authority to take the land, while at the 
same time askipg damages on the theory that the taking was lawful. 
It was pbvious that, if tiie équitable cause of action failed, the strict- 
ly légal action was not available in the equity tribunal. In the Hurt 
Case, supra, the complication arose under the Texas practice act. 



i8Ô 155 FEDBBAL RBPOETBIB. 

Thè coftiplaînant's bill was tp remove a cloud f rom the tîtle to real 
esfetê; whîch was purely équitable, but under the state practice the 
défendant had interposed a clairii of légal title to the land and de- 
mahded damages such as are awàrded in an action of ejèctment. The 
cause having been tried in the state court without objection, the 
question was whether the fédéral court on obtaining jurisdiction 
could tolerate the two conflicting claims in the same suit. Manifest- 
ly the légal counterclaim had no standing in the equify suit. Hère 
thére is no demand for alternative relief predicated upon inconsistent 
théories and diverse facts, but a well recognized èquity suit, based upon 
certain bonds, which were a lien on a spécial fund,"coupled with an 
assertion of an additional légal femedy growing out of the same 
transaction, springing from the same bonds, which the court is ask- 
ed to employ if necessary to do complète justice between the parties. 
The right to resort ultimately to the gênerai liability and gênerai 
funds of the city is guaranteed by the law and by the terms of the 
bond, but it must be regarded as an incidental or subsidiary remedy, 
in that it does not corne into play unless and until the primâry équi- 
table remedy shall hâve been exhausted either in whole or in part. 

If the court, by means of the peculiar remédies of equity, shall 
sûcceed' in recriiiting and conserving the spécial aséessmènt fund, so 
that the complainant's bonds may be liquidated, there will then be 
no outstanding cause of action either légal or équitable. But on the 
other hand, suppose that after such sinking fund has been applied 
and ali eqiiitable remédias hâve been exhausted, a balance still re- 
mains due and unpaid ; may not the court, having settled the rights 
and equities of the parties, retain jurisdiction to do complète justice 
and to render final Jjudgment against the city for the amount still 
due on the bond? The authorities are so numerous which recognize 
such authority as residing in a court of equity that we can cite but a 
few of those collected by complainant's counsel. 
The familiar doctrine is thus stated in 1 Pomeroy's Eq. Juris. § 181 : 
"When a court of equity has Jurisdiction over a cause for any purpose, It 
may retaln the cause for ail purposes, and proceed to a final détermination 
of ail the ttiattèrs at issue, and may thus establish purely légal rights and 
grant légal remédies which would otherwise be beyond the scope of its au- 
thority." Pacific R. R. V. Atlantic Ry. (0. C.) 20 Fed. 277, 280 ; Pattôh v. 
Glatz (C. O.) 56 Fed. 367; Krohn v. WilHamson (0. C) 62 Fed. 869, 877; Bur- 
lington Bank v. Clinton (C. Q.) 106 Fed. 269; Ward v. Todd, 103 U. S. 327, 26 
li. Ed. 339; Phosphate Mining Co. v. Bradley, 105 U. S. i75, 26 L. Ed. 1034; 
Beecher v. Lewis, 84 Va. 630, 6 S. E. 337; Robinson v. Cross, 22 Oonn. 171. 
See, also, Continental Ins. Co. v. Garrett, 125 Fed- 589, 593, 60 C. C. A. 395. 

There is such conflict aijd confusion in the aijthorities as to what 
constitutes multifarîousness that it is impossible to lay down any 
exact rule. As Mr. Poster in his work on Fédéral Practice (Fed. Pr. 
306) sâys: "The cases lipon the subject are extreniely varied, ând the 
court in déciding therh seems to hâve considered what was convenierit 
iji particular circumstances, rather than to hâve attempted to lay down 
ahy absolute rule." It is a subject largely controllëd by the discrétion 
of 'the court. Certain it is, however, that if a good équitable cause of 
action has been stated in the bill, no error of judgment on the part 
of the pleader, either in giving undue prominence to a mère sub- 
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ordjnate remedy, or in framing a prayer which confises légal dis- 
tinctions, will prove fatal on demurrer. No such erroneous légal 
conclusions will conclude the court or render the.bill multifarious. 
De Neuville v. N. Y. Ry., 81 Fed. 10, 13, 26 C. C. A, 30G.; Brown v. 
Guarantee Trust Co., 128 U. S. 412, 9 Sup. Ct. 127, 32 L,. Ed. 468; 
Lehigh Zinc & Iron Co. v. N. J. Z. & I. Co. (C. C.) 43 Fed. 548. 
Hère there is but one cause of action, and that is for the recovery of 
the amount due on the bonds; but the bonds and the statute under 
which they were issued ofifer two remédies, or two methods of en- 
forcement, one in personam, and one by way of security. Shall not 
both be available when a court of equity has properly assumed juris- 
diction ? 

Upon the argument great reliance was placed upon Plankinton v. 
Hildebrand, 89 Wis. 214, 61 N. W. 839. A careful examïnation of 
the facts will show that the case is not in point, and that it was ex- 
pressly distinguished by Mr. Justice Pinney in lîis opinion. There 
two separate and distinct causes of action were insisted upon — one 
the foreclosure of a pledge of chattels, and the other the contingent 
liability of certain of the défendants as indorsers of a promissory 
note evidencing the debt. If ail the défendants had fallen under the 
same légal liability on the note, a diiïerent conclusion might hâve been 
reached, as appears from the earlier case of Wilson v. Johnson, 74 
Wis. 337, 339, 43 N. W. 148,- where in an equity action to foreclose 
a pledge of chattels, a judgment for deficiency was sustained on gên- 
erai principles without the aid of any statute. That the Suprême 
Court of Wisconsin is in accord with other courts on the gênerai 
doctrine above announced appears by référence to Turner v. Pierce, 
34 Wis. 658, and Pinkum v. Eau Claire, 81 Wis. 301, 51 N. W. 550. 

Perhaps no better or more authoritative statement of the rule can 
be found than the case of Clews v. Jamieson, 183 U. S. 480, 21 Sup. 
Ct. 845, 45 L. Ed. 1183 : 

"It often happens that the final relief to be obtalned by the cestul que trust 
consists of the recovery of money. This remedy the court of equity will 
always decree, when necessary, whether it is conflned to the payment of a 
single spécifie sum, or Involves an accounting by the trustée for ail that he 
has done in pursuance of the tnist and a distribution of the trust moneys 
among ail the beneflclarles who are entltled to gbare therein." 

We recall the vigorous language of Lord Chancellor Nottingham 
in Parker v. Dee, 2 Ch. Cr. '200 : "And when this court can déter- 
mine the matter, it shall not^ be handmaid to the other courts nor beget 
a suit to be ended elsewhere." 

The fifth ground of demurrer is that the bill is multifarious because 
it attempts to join a cause of action involving the gênerai liability of 
the city with one based upon the trust relation arising out of the 
contract and thé circumstances of the case. It is sufficient to say that 
there is not hère disclosed such trusteeship as to make the objection 
pertinent. The trust relation hère is constructive merely, and such 
as the court of equity has invented to work out justice in a large 
class of cases where the strict accountability of the trustée is imposed 
to extend the remédiai power of the court. 1 Pomeroy Eq. Juris. 
§§ 155, 157, 158. 
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'"Fol' tbîeâef (Basons the demufrer of the city of Superîof îs over- 
ruled, and said défendant may interposé an answer to the bill, îf so 
advised, on or before the October rule day. Otherwise, complain- 
ant will be .éfititled to a decree. 

Fromithê propositions abové Jaid down it follows that the com- 
plâinaht is ' entitled to a preliminary injurtction agâinst the city of 
Sapérior pendente lite, substantîally as prayed in the bill. Com- 
plaitùtnt's counsel will however prépare such preliminary injunctioh 
artd Stibinit the same to côunsel for the city before presenting the 
sattid'lor signature. 



IDNIVERSITY OP THE SOUTH y. JBTTON et aU 
,. (Circuit Oîurt, MvD. Tennessee/ îkiigust 14, 1907.) 

No. 3,481. 

1. GOTIBTS— JUEISDICTIOH O* FgDBBAI. OOUBTS— FeDEBAI, QlJESTIOn. 

■ 4 fédéral court hp jurlsdlctjon of a suit by a landowner to re?traln 
revenue offleers of a state f rpiu prosecuting procççdings expressly based on 
s statè, statute to enforce the collection of taxes against sUch lands, on the 
groiïnd that- such statute às âppîted to complalnant's lands impairs the 
obllgàtUài of a contract wlth the stàte exeœpting sùch lands from taxa- 
tion. ,.,, : ,; ■ ^ , , 

[Ed. Note^-For cases In point, see Cent DIg. vol. 13, Courts, §§ 820, 

821. , ^:, .,.■' 

EnJoinIng proceedlngs In stàte courts, see notes to Gamer v. Second 
Nat Banl£, 16 C. C. A. 90; Central ^rust' Co. v. Grantham, 27 C. a A. 
675; Gopeland v. Brunning, 68 G 0. A. 4S7.] 

2. Constitution AL Law— Who Màt Raise CoNstitittionai, Qukstions^Tax-. 

ATioN— Exemption 0» Land-i^Ikteeests or Lessees, 
An educatlonal corporation, owning lands whlch; by a contract wlth 
, the State are exempted from taxation, may main^ain a suit In equity to 
reStrain thé offlcer^ ot thè Staté from lèvying and collècting takes on 
Improyemiétits made Oij such lands by JefesËés, Vyliieii by the terms of the 
leases becoine part' Of the realty, to be païd for feiy the landlord on thé" 
termltifttlon of the leases; stach taies ISeiti^ In effèét against the lands 
themselves, and In àny eventiti direct dlAlhutioij of thelr rental value. 

8. Same— Impaibment of Contract — Ebboneous Construction or Statute. 
Where offleers of a Statei açp prosecuting proceedlngs under a state 
statute relating to taxatlpn'j the efCect çtinihlch wllX b^ to impair the ob- 
ligation of a contract, the, right of a party to such 'ciontract to Invoke 
the jurisdiction of a fedef'itl éoiirt for the protection èï his constltutlonal 
rights Is not affected by the fact that sucà offleers mày be proeeedlng upon 
an ërroneous ; cougtrtiCticfki of the statute, and that,; propecly construed, 
It'ls not unconstltutlonal. 

é. Courts— Fedebal ; ÇooHT»nJuBiS|t)icTM)N— Actions Against States. 

An action by a onlversity, , whose , lands are exçmpf; ; from taxation, 

, against offleers charge^ V:'th thé duty of levyiiig and eollecting taxes, 

to restrain such oflïcei^à frorrf enforcing taxes on Improvéments erècted by 

'' lessees on such exeâipt lands, Is not a suit agaihst the state, so as to ex< 

; .dude the Jurisdiction df the fédéral courts. •, , 

[Ed. Note. — For cases In point see Cent Dlg. vol. 13, Courts, i Mi^J 
i Fédéral jurisdlétldn of snit against state, see note to Tlndall y. Wesley, 
13 C. 0. A. 165.] 
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& SaMb^Conflictino JuBispiOTioH or Statu ahd Fbdebai Couets— Enjoih- 
IHO State Coubt Action. 

Nor can such suit be considered one to enjoin the action oî a state court; 
on the ground that the tàx offleers are charged with judicial fiinctlons. 

[Ed. Note.— For cases In point, eee Cent. Dlg. vol. 13, Courts, { 14iai 

In Equity. 

Spears & Lynch, Çrownover & Crabtree, A. T, McN^al, and J. J. 
Yertrees, for plaintiff, 

Lynch & Phillips, Charles T. Cates, Atty. Gen., and Thos. B. Lytle, 
for défendants. 

CLARK, District Judge. In the study of this case ît îs found that 
the industry of eminent counsel on both sides bas accumulated such a 
number çf cases in the briefs as to make it impracticable to restate 
or to rediscuss thèse cases in this mémorandum Opinion without ex- 
tending its limtts beypnd ail reasonable length. In this situation I deera 
it sufficient to assure eminent counsel that I hâve examined the cases and 
bave undertaken to give them the considération which they deserve, in 
vièw of their bearing on the issnës presented in this câSe for détermina- 
tion. Under slich circumstan'ces I shall content myself with a simple réf- 
érence to some of the- cases which seem to me to support and to require 
the n;iling which is àbout to be ttiade on ^le issues hère to be disposed of. 

It ife probably bést in the outset to remark that, so far as the lessee 
complâinants are conçerned, there is no stàtute of the state confessedly 
which bas Undertaken to exempt them from taxation, and their con- 
tention, cqnsequently, does not and cannot involve a fédéral ques- 
tion such as to give this court jûrisdiction ; and this view makes it 
, itnmaterial to corisider whether the case as to each of thèse complâin- 
ants wpuld show a jurisdictional amount «ufficient to sustain jûrisdic- 
tion, for I think it is certain, ùpon the authorities;- that the amount con- 
neçted with the cortiplaint of eacii one of thèse lessees is a separate 
matter, and that, their several corriplaints could not be aggregated or 
put togethçr to make up jurîsdictional amount. However this may 
be, as just suggested, I do not now find it necessary to décide. There 
is, as tb them, really no substantial fédéral question. And the seicônd 
ground of the demurrer is spécial and separate against the complâinants 
other than the University of the South, and is accordingly sustained, 
and ail other grounds assigrted in the demurrer, and the demurrer 
as a Whole, so far as it applies to the University of the South, is over- 
niled,' for reasons which will sufficiently appear in the further state- 
ments of this mémorandum opinion. 

The first objection is that the bill présents no fédéral question, and 
that there is a want of fédéral jûrisdiction, as distinguished from 
state jûrisdiction. Howeirër, upon a careful study of this question, 
I am unable, to accept the views so cogently presented by the able 
CoUnsel on behalf of the Statë's revenue collecting and tax assessing 
officers. Référence riiay be made to the f oUowing cases : Bank of 
Kentucky v. Stonfe (C. C.) 88 Fed. 383; Union & Plantets' Bank v. 
City of Memphis, 111 Fed. 561, 49 C. C. A. 455; Illinois Central Rail- 
road Co. v. Adanls, 180 U. S. 28, 21 Sup. Ct. 251, 45 L. Ed. 410; 
City Ry. Co. v. Citizens' Rajlroad Co., 166 U. S. 657, 17 Sup. Ct. 
èS3, 41 L. Ed. 1114. 
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The case ôrHâmilton Gaslight Go. v. Hàrtiiltdn City; 146 U. S. 258, 
13 Sup„ Çt 90, 36 L. Ed. 963, is rçlied on by the deîendants' ablè œun- 
sel a§ suppbrting the proposition; that there is a want of fédéral juris- 
diction. ■ lît must be remembered, howerer» that there was in that case 
a contention that there was no statute of the state of Ohio which fur- 
nished authority or color for the city in the enactment of^the ordinance 
in question, '-^d it was said iri référence to this that a municipal or- 
dinance not p^ssed under supposed législative authority fcould not be 
reJgarded as a law of the state, within thé'meaning ai the constitii- 
tional provision against impairing the obligation of contracts. The 
court,, af ter recognizing the soundness of tjiis contention as, a gênerai 
proposition of law, proceeded to say distinctly that fédéral jurisdiction 
was sustained because it appearçd that the défendant çroùnded its right 
toenact the ordinance in question upon a certain section of the Mu- 
hicipa|l jCode of Ohio, as found in the Revised Statiites of Ohio, and 
it was iield that the circumstancerthat the ordinance, was passed under 
the authority or color of that section raised a fédéral question, and 
gçLve to the fédéral courts jurisdiction. . This case was distinguished in 
this respect in the case of American Waterworks & Giiarantee Co. v. 
Home Water Co. (C. Ç.) 115 Ped. m.' 

Now, in the case at bar the entire tax proceeding on its face, and in 
every step of the procédure fromfirst to last, is ba^sed obvioiisly and 
ejçpressly, upon the rjEvenue act of 1903 (Acts 1903, p. 599, c. 257) 
passed by the General Assembly of the state of Tennessee, and 1 think 
under theîauthorities the existence of a fédéral question hère cannot be 
successfully denied, and that the court possesses jurisdiction as be- 
tween the University of the South and the défendants ; and I conclude 
the position which is suggested, rather thah ^rgued, that this is a 
suit against the state, is not maintainable, and Justin this connection 
I may refer to the contention that, while the tax 'proceeding is ex- 
pressly and avowedly under the act of 1903 in its différent provisions 
as authority for the'tax, still the tax proceeding and judgment would 
be good, if such a proceeding can be maintained and such a tax laid 
or assessed under any other provision of law, and under any other 
classification of the property of thé lessees as personalty, or otherwise. 
I am sure that defendcints' very able and thoughtful coynsel will agrée 
that, it would be extremely embarf assing for the' co;urt to go entirely 
outside of the case, as made in.thç tax proceeding clearly and ex- 
pressly, and also in the pleadings, and inquire whether or not the tax 
proceeding was illégal and void, and whether or not, if found to be sô, 
it could be sustained upon other grounds and other provisions of law 
différent from those under which the proceeding was clearly conducted, 
, and which proceeding is sought to be enjoined by the pleadings in this 
■case, which pleadings présent exactly the same issues and questions q.s 
those which ^rose on the tax proceeding on its fçice. T do ribt think 
this can bedone. Ogden City y. Armstrong, 16â^U. S. 324, 18 Sup. 
.Ct 98, 42 L,,iÉ!i. 4ié. Such aninquiry asthaVpf, gbing outside of 
anything tha,ti appears on the facç' of the ta^c .proceediiig, or in, the 
, pleading-s which, présent the case for the court's n^ling, would mani- 
Jestly be tp r9&|:e,^.tjie case turn on issues partly,bf,lâwai\d partly|.of 
fact entirely dehors the proceeding. It would bp |o ço,H'sider ; isstii^? 
that do not arise on the face of the act of the Assèiiibïy, nor, ag'àîh, 
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in the tax proceeding expressly undér color of the authority of that 
act, nor, again, in the pleadings which make the case for décision. 

In this same connection référence may be made to the case of 
University v. Skidmore, 87 Tenn.. 155, 9 S. W. 893, the décision in 
which eminent counsel insist should be read into the revenue act, and 
so considered as if it appeared in the very face of tiie act, and in 
conséquence of Which it is said the constitutional invalidity of the 
act would appear. This, however, would be again to go outside of 
the record, and if the law declared in the Skidmore Case were read 
into this act the situation would still be that the act would be contra- 
dictory on its face, in that it expressly and clearly déclares what prop- 
erty shall be taxed and what shall be exempt, and then déclares in 
positive terms that there shall be no other exemption. Furthermore, 
whether or not the Skidmore Case could be reliçd on would involve an 
inquiry into the nature of the lease contracts, ; and a construction of 
those contracts, and whether the lease , contracts relate to parcels of 
property within the 1,000-acre exemption, or, again, possibly whether 
or not the interest of the lessees could, as matter of law, be,separated 
from the gênerai fee and gênerai ownership, so as to become the sub- 
ject of taxation in the hands of the lessee. Thèse questions would give 
rise in any case, and in as many cases as may occur in the future, 
to lawsUiits . of serions difficulty, and unless the University of the 
South can protect itself by injunction, as it is now seeking to do, 
it seems évident enough that it will be subjected to a lawsuit in respect 
of each and every lease contract which it makes. If it should stand 
by until the tax proceeding is carried to completion, the tax rec- 
ord then on its face, and on the face of ail that might be considered, 
would confer upon the purchaser at the tax sale a title, to defeat which 
it would be necessary for the University of the South to bring suit, 
or to be sued, and then set up its exemption from taxation, as broadly 
declared in the Skidmore Case. The tax proceeding would obviously 
prevent handling the property on the raarket sp long as it existed, and 
would injure its market value and its rental value, and its validity 
would dépend on matters entirely outside of the tax record as made up, 
and on which the tax title would rest. If we may assume that the 
University. of the South has as many as 50 lessees, it would involve, it 
in as many as 50 separate lawsuits to protect its property and to 
maintain practically its value to it for renting or for othej uses. It 
would involve it in lawsuits with tax purchasers at the tax sales, and 
would, of course, unless it should protect its tenants and lessees, cause 
a rental loss on account of the fact that such lessees a.nd tenants would 
refuse to be involved in litigation in connection with the title, the 
ownership of which miglit be regarded as doubtful. In view of thèse 
and some other points which might be suggested, I conclude, without 
difficulty or misgiving, that the University of the South has a con- 
stitutional right to maintain a bill to protect its exemption contract 
against impairment. Under the common law, and under the common 
law as expounded in this state by repeated décisions, the taxes assessed 
on real esta te during the lease fall upon the landlord, in the absence 
of any express stipulation to the contrary, and it isan obligation :rest- 
ing on the landlord constantly to keep down and to pay such taxes at^cj 
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to protect the léssee in his possession against disturbance or interférence 
by tax proceedings. ' - 

In vie w of the averments of the amended bill, which must be taken as 
true on this application and ih hearîng the demurrer, the University of 
the South is resting under this common-law obligation toward its 
lessees to pay this tax, if it 'can be lawfully assessed ; and under such 
circumstances a tax against the lessees is, for ail sùbstantial purposes 
and in fairness, a tax on the rents and a debt against the landlord on 
àccOunt of propérty which the state has by contract exempted f rom tax- 
ation. It can make no différence in substance as to the form in which 
the tax is laid. It finally falls upon the landlord, under his obligation, 
to pay, Or necessarily under a diminution of the réntal value of the 
propérty, and the fact that the resuit in a given casfe may corne about 
indirectly, instead of directly, is not material. It is thé Substance and 
the necèssary effect of whât is done, and not the form of it, that 
must bé regarded in adminîstering sùbstantial justice, It is obviûus 
enough'that a tax upon the rent for the use of land is a tax on the 
land itsëlf. - Pollock v. Fafmérs' Loan & Trust Co., 157 U. S. 429, 
15 Sttp. Ct. 673, 39 L. Ed. 759; Moseiy v. Staté, 115 Tenu. 52, 86 S. 
W. 714. And, indeed, it is obviously plain that a tax laid or assess- 
ed against a tenant or lesseé is a tax upon the land and against the 
landlord, in the absence of express stipulations which change the re- 
suit. If tlie state and county might assess a tax againSt thèse buildings 
and irnprovements as personalty under à classification and under tax 
proceedings appropriate to that view of the situation, it seems clear 
enough that this has not been done, or attempted to be done, by any- 
thing in the législation of the state, and certainly not by anything in 
this tax proceeding which can be regarded as at ail apt or appropriate 
to such a classification of propérty and such a procédure. It would 
be neçessàry in such législation as that, and in such procédure under 
it as might bè adopted, to so express and so restrict the législation as to 
show a cleàr intention tO classify and to tax the improvements of the 
lessees only, and to make it a charge upOn such improvements only, and 
not on the fee gênerai. 

This is ail that it is positively necèssary to décide in relation to this 
point made iii the discussion ; but I do not thînk that the state, under the 
broad doctrine of the Skidmore Case, is at liberty to adopt this method 
of laying a tax on the improvements or supposed interèsts of the les- 
sees. Undei- the terms of the lease contract, I conclude that the im- 
provements cannot be separated or segregated from the land, and that 
the lessees posséss no interest which can be separated from the gênerai 
fee. The léssées, urider a proper construction of the contract, are en- 
titled, at the expiration of the lease, either to a renewal of the lease 
in accordancewith the ternis of the lease, or to an appraisement of the 
value of the ittiprovements, at which the University of the South is re- 
quired to pay for the improvements if the renewal is not made. As 
matter of law'the lessee couid not and cannot, over the objection of the 
University of the South, at any time remove thèse improvements, and 
if the University of the South should refuse to renew the lease, and 
should then in bad fai,th, or otherwise without good cause, refuse an 
appraisement, the remédy of the lessee would be to sue the University 
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of the South to recover damages for the value of the împrovements, 
which should, under the contracta hâve béen fixed by appraisement. 
This right would accrue only when the University of the South would 
defeat the right of appraisement and substantially deny that remedy 
to the lessee. Both parties would in such an event as that be relegated 
to their common-law rights, and a right to remove permanent build- 
ings, which is not one that belongs to the lessee at the common law. 
I conclude that the case of Luttrell v. Knox County, 89 Tenn. 357, 
14 S. W. 802, is essentially and substantially distinguishable from 
the case at bar, and that its bearing on the issues hère determined 
is not sufïiciently material to affect the resuit. 

As I hâve already stated, I regard the doctrine of the Skidmore 
Case as broadly declaring the exemption of the University of the 
South from any form of burden or taxation, direct or indirect, in re- 
spect of the 1,000-acre exemption. I think that décision is obviously 
just and fair in principle. In regard to an educational institution of so 
much value to the state and to the South as the University. the state's 
exemption should be construed with entire fairnesS and justice, not 
to say liberally-, and it is not like an exemption in favor of a private 
corporation organized for the promotion of strictly private interests 
and for money gain. This is true in principle, regardless of what any 
case mây say upon the subject. I conclude upon the case as a whole, 
as already intimated, that the University of the South has the right 
tp maintain this bill tb protect its exemption contract from unconstitu- 
tibnal impairment by the state. I conclude, as already stated, that 
this is not a suit against the state, and that the injunction is not one to 
enjoin a court of the state, which is another point made in the défense. 

I think the trustée, in the proceedings had before him, was engaged 
in the mère ministerial exécution of the provisions of the statute of the 
state, and, of course, incidentally he détermines whether the statute of 
the state is applicable ; but this does not constitute his functiohs judi- 
cial, nor his position in the matter that of a court, in the sensé of section 
730 of the Revised Statutes of the United States [U. S. Comp. St. 
1901, p. 581] ; and this court must, of course, détermine for itself what 
is a state court within the meaning of that section of the Revised Stat- 
utes. Western Union Tel. Co. v. Myatt (C. C.) 98 Fed. 335. His posi- 
tion is substantially that of a ministerial officer, or, at most, that of an 
executive or administrative board charged with the exécution of a stat- 
ute. The fact that he might incidentally exercise quasi judicial power 
would not change the resuit. 

The proposition that the court possesses jurisdiction on the equity 
side to prevent a multiplicity of suits, and to prevent a cloud being cast 
upon the title of the University of the South, is supported by Ogden 
City V. Armstrong, supra, and Wilson v. Lambert, 168 U. S. 611, 18 
Sup. Ct. 217, 42 h. Ed. 599. 

I retum for a moment to the contention on behalf of the défendants 
that the revenue act of 1903 should be read and construed in the light 
of the Skidmore Case, just as much as if the doctrine of the Skidmore 
Case were declared in the act, and that the act as thus construed would 
not and could not apply to the University. It should be further re- 
marked, in regard to this contention so earnestly pressed on behalf of 
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the défendants, that the revenue officers are presumed to know the law 
and the doctrine of the Skidmore Case. Furthermore, the situation 
must be looked at, not in a strained or theoretical method, but under a 
practical • and substantial view, ând it is hardly to be doubted that 
thes^ revenue officers, in a matter of such importance and delicàcy, 
are acting under the advice of eminent counsel, and that they are 
construjng- this act as authorizing the tax which is being assessed 
against this property, notwîthstanding the doctrine. of the Skidmore 
Ga«e. If the Skidmore Case were read into the act, as counsel contend 
it should be, and the state^ through either.its judicial or .executive de- 
partments, should still construe and ènforce the act as authorizing 
the tâx proceeding hère in: question, this would be unconstitutional, 
and furnish foUndation for the relief sought, notwîthstanding the courts 
should conclude that the construction béing put upon the statute and 
the miethod of its exécution!; were not ih accordance with a proper in- 
terprétation of the state statute. ; j ' 

In the case of Chicago, Burlington, etc., Rd. v. Chicago, .166 U. 
S. 236, 17 3wp. Ct. 581» .41 ■L,. Ed. 979, in référence to a similar view 
that the Constitution of IllinoJs on its face did not violate the fourteenth 
amçndment, the Suprême 'Court of the United States, speaking by Mr. 
Justice Harlan, said : , 

"It Is not contended, as It could not be, that the Constltutfon of Illinois de- 
prives the rallroad conipany of any rlght secured by the fourteenth amenfl- 
ment; for the, state Constitution not only déclares that no person shall, be 
deprived of his property' 'Withbut due process of law, btit that private property 
shall not bé taken or damaged for public use wtthout just compensation. But 
it must be observed that the 'prohibitions of the amendment refer to ail thé 
instrumeutalities of the state, to its législative, executive, and judicial authori- 
tles, and, ther;efore, vvhoeyer by virtue of public position under a state govern- 
ment deprived another by any right protected by that amendment against dep- 
rivation by the state 'violâtes the constitutlpiial inhibition ; and as he acts In 
the nameand for the state, and is clothed with the etate'spower, his act is 
that of the, ^tate.' Tliis must he so, or, as we hâve oftên .sa}d, the constitu- 
tional proj3iI?itlQn bas no meaning, and 'the state has clotbed one of its, agents 
with power to.atnnul ot etade It' Ex parte- Virginia, 100 U. S. 339, 346-347, 25 
L. Ed< 676; Neal v. Delawàre, 103 V. S. 870, 26 L. Ed. 567 ; ïlCk Wo v. Hop- 
fcims; lis U. S. 356, 6 SUpJ Ct. 1064, 30 L. Ed. 220 ; Gibson' V. Mississippi, 162 
U. S. 565, 16 Sup. et. 904,1 40 h. Ed. 1075. Thèse principles were enforced in 
the récent case of Scott y. • IVlcNeal, 154 U. S. .84, 14 Sup. Ct. 1108, 38 L. Ed. 
8!J6,!ln,wtiich it was hèld that the prohibitions of the fourteenth amendment 
exteûdeé tô 'aï 1 acts of the 'ptate,' wheth.er thrbugh its législative, Its executive, 
of its judieiai auth(ïrîti^'; and, consequently,i it was héld that a judgment 
of the hlghj^t'ispurtof a,st4te,by Which à purchàser at an administration sale, 
under an order of a probate court, of land belonging to a living person who 
had not been notifled of the proceedlngs,. deprived him of his proper,ty wlth- 
out due proçêfe of law, contrary to the fourteenth amendment" 

This vicM' may be fxlrther i-Uustrated by référence to In^re Thomas, 
31 C. C..A..80, 8.Î^Fed..!453,; In that' case the governor of the Soldiers' 
Home of Dayton, Ohio, had been arrested ahd. convicted before 
a magistrateiin the state of. Ohio and sentenced to «pay a fine and 
to be ipprisoned until such fine was paid. The prosecution was 
institated an)d complaint: and affidavit made by the datiry commissioner 
of Ohio under a statute; regulating the use' ôf oleomargarine. The 
governor of the Soldiers' Home, on writ of habeas corpus, was dis- 
eharged^by Judge Taft,; and the order discharging the défendant from 



UNITEESITT OF THE SOUTH V. JETTON. 189 

custody was affirmed by the Circuit Court of Appeals în a court 
opinion found at page 87 of 31 C. C. A., and page 453 of 87 Fed. The 
Circuit Court of Appeals gave the opinion that upon a proper con- 
struction of the statute of Ohio it did not and could not apply to the 
use of oleomargarine at the Soldiefs' Home. The Circuit Court of 
Appeals, in référence to this point, said : 

"Wlth respect to the question of law involved, we concur In the reasoning 
upon whlch Judge Taft's opinion proceeds (and whicb we are content to adopt 
as oup own), and in the eoncluBion which he reached, save that we prefer to 
rest our approval of the order made by the court below upon the ground that, 
Inasmucb as the Législature of Ohio bad no power to regulate the conduct of 
this administrative agency pf the national government by such a statute as is 
hère in, question, it pught to be presumed that the Législature did not intend 
It to hâve such an application, and that the statute sbould be construed ae- 
cordlngly." 

The case was carried on appeal to the Suprême Court of the United 
States, and the judgment below affirmed. Ohio v. Thomas, 173 U. 
S. 276, 19 Sup. a. 453, 43 L. Ed. 699. The Suprême Court of the 
United States, in disposing of the case and discussing the issues, 
called attention to the fact that the dairy commissioner and the justice 
of the peace of Ohio were actually construing the law and enforcing it, 
of atterhpting to enforce it, as being applicable to the Soldiers' Home, 
and that court wholly ignored the view that upon a proper construction 
of the statute it did not so apply. As the state was, through its judi- 
cial department and its executive bfficers, actually enforcing the stat- 
ute as applicable, that court broadly declared the statute unconstitu- 
tional and pretermitted any référence whatever to the view that the 
statute did not apply to the Soldiers' Home, if properly and fairly 
construed. 

And so bere, if in the light of the Skidmore Case the revenue act 
bf 1903 coûld not and should not be construed as applying to any 
interest or right" of the University, or as affecting its exemption, still 
the fact practicallly is that the state, through its revenue officers, is 
actually enforcing and construing the statute in such a way as to make 
it applicable to the 1,000-acre exemption on the lands of the University, 
and in such a way that it will or may affect the title and interest of that 
University and cast upon it a doud which will require litigation for its 
removal. This discussion, however, must not be prolonged further. 

The injunction applied for will accordingly be allowed in favor of 
the University of the South alone against any further proceedings by 
the défendants against any and every lessee and tenant of the 'Uni- 
versity of the South occupying parcels or parts of the 1,000 acres 
belonging to the University of the South. The order can be drawn arid 
niade to run in apt and appropriate language and form, and is al- 
lowed accordingly. . The complainant lessees will, of course, pay the 
cost of the cause so far as that is incident to their having been made 
parties, as the resuit is,^ as to them^ final. Of course, it results from 
thèse views that the court conclu des that the revenue act of 1903, so 
far as the University of the South is concemed, is in violation of bOtb 
the state and fédéral Constitutions. 
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Kx parte teOOD. 

(Circtilt Court, W. D.North Caîroliîia. July 22, 1907.) 

L EUbeas OoKpus— Jxjeisdiotion or FkdbîuiL Gouets— Dischabgb of State 
Pbisoneb. 

Where a fédéral court granted a prelimlnary Injunctlon restràlning the 
ofllcers of à state from enforclng a State statute flxing rates to be charged 
by tallroads for the cairlage of passengers wltbin the staté pendlng sulta 
by the fallroad companles to déterminé the constitutlonaiity of such 
statute, and by Its order requlred such compailles to Issue coupons to 
purchasers'&f tickets cairing for the différence between the rates charg- 
ed and the statutory rate, to be repMd In case the statute was sustaln- 
ed, the selUng of tickets in conformity to sùch order was "an act dpne 
* • * in pursuance of * * ♦ an order * * * of à court" of 
the United States, wlthin the meaning of Rev. St. § 753 [U. S. Comp. St. 
1901, p. 592], and, where an agent is adjudged guiity of a crime and im- 
prlsoned for such act by the state authoritles, the fédéral court is au- 
thorlzed by such section to discharge him on a writ of habeas corpus. 

[Ed. Note. — Jurisdiction of fédéral courts, see note to In re Huse, 25 
0.0. A. 4.] 

2. OONSTITUTIONAI. liAW— DKNIAL OP EQUAI. PROTECTION OF IiAWS— StATOTB 

Imposing Excessive Pénalties. 

Section 4 of the North Carolina act of 1907 (Pub. Laws 1907, p. 250, 
c. 216), prescrlbirig the maximum tates which may be charged by railroad 
companles for the carriage of passengers within the state, which provides 
that any railroad com.pany vlolating any provision of the act shall be 
liable to a penalty of $500 for each violation payable to the person ag- 
grleved, and any agent of such company vlolating the act shall be guiity 
of a misdemeanor and sùbject to fine or Imprisonment or both, is uncon- 
stitutlonal as a dental to the railroad companies of the equal protection 
of the laws by subjectlng them to excessive and ruinons penaltles If they 
exercise their right to contest the vaiidity of the law in the courts. 

[Ed. Note. — Imposition of penalty, extra allowance of damages, costs, 
or fées as déniai of equal protection of law, see note to Williamson T. 
liiverpool & London & Globe Ins. Co., 72 0. O. A. 547.] 

Pétition for Writ of Habeas Corpus. 

Jas. H. Wood, W. B. Rodman, and Moore & RoUîns, for petitioner. 
Jas. H. Meirimon, forthe State. 

PRITCHÀRD, Circuit Judge. This is an application of the peti- 
tioner, Jas, H. Wood, to be discharged on a writ of iiabeas corpus 
from the custody of the sherifï of Buncombe county. The petitioner 
was indicted on a charge of having violated the provisions of section i 
of an act passed at the session of the Législature of North Carolina 
of 1907 (Pub. Laws 1907, p. 250, c. 216) prescribing the maximum 
charges railroad companies may make for transporting passengers in 
North Carolina, tried and convicted, and sentenced to a term of 30 
days' imprisonment to be worked upon the public roads of Buncombe 
county. 

Some time since smts' were instituted in the Circuit Court of the 
United States for theoEastem District of North Carolina by several 
railroad companies against the Corporation Commissioners of North 
Carolina, the Attorney General, and the Assistant Attorney General of 
that state, for the purpose of obtaining protection of the fourteenth 
amendment to the Constitution of the United States against an act of 
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■the Législature of North Carôlina establishing maximum rates which 
such companies claimed to be confiScatory, and, on a prima facie case, a 
motion was made for interlocutory injunctions. Accordingly, on the 
39th of June, injunctions pendente lite were issued enjoining the de- 
fendants and ail other persons from putting the rates into efïect during 
the inquiry as to the constitutionality of the same, and from instituting 
prosecutions or attempting to impose penalties upon the companies, or 
their employés, for a failure to put intd efïect the statutory rates which 
are being contested. The court amply preserved the rights of the 
traveling public by requiring a coupon to be given to each purchaser 
evidencing the amount to be ref unded to him in the event the rates 
should be upheld, and- to secure the same ample bond and security were 
given. This was in accordance with the law of North Carôlina where 
a rate made by the Commission is attacked. Thereupon the matter was 
referred to a master to ascertain the facts and report his conclusions, 
and, to avoid delay, he was required to make his report by the 25th of 
September, and the hearing was fixed for the first Mdnday in October, 
so as to give the parties an opportunity to bave the questions involved 
finally determined by the Suprême Court at the earliest possible mo- 
ment. There was nothing unusual in the proceedings instituted by the 
several railroad companies in the state. Similar suits hâve been insti- 
tuted in the state of Alabama, where Judge Jones issued an injunction, 
aijci also in the state of Georgia, where Judge Newman pursued the 
same course. Notwithstanding the United States Circuit Court had 
thus taken jurisdiction of the whole matter and was proceeding in an 
orderly way with its considération, the évidence shows that the Gov- 
emor of North Carôlina has issued an address to the judges of the su- 
perior courts of the state, questioning the authority of the court to make 
the order referred to, and asking them to see that indictments against 
the agents and employés of the railroads arid its olificials be sent before 
the grand jury in order that the state may undertake the prosecutions 
which are enjoined in my order, and stating that, as chief executive of 
the state, he stands ready to aid them in enforcing the law. In ac- 
cordance with this policy, a number of indictments hâve been found 
and prosecutions begun in défiance of the order of injunction issued by 
this Circuit Court. If thèse prosecutions are permitted and contin- 
ued, the resuit will be to nullify the injunction which was granted by 
the court, and to practically defeat its jurisdiction. Not only are the 
rights of litigants involved, but the dignity and authority of the Cir- 
cuit Court of the United States as well. Thèse prosecutions and ar- 
rests, taking place in widely separated portions of the state, présent se- 
rious difficulties in the matter, and this court is confronted with open 
and avowed opposition by the powers of the state. Obstacles are being 
thrown in the way of inquiry by this court on writs of habeas corpus 
into the legality of arrests, and this seems to be the deliberate pohcy of 
those representing the state. The court does not wish to be understood 
as imputing improper motives to the Governor or other state officiais. 
The penalties prescribed by the state statute for charging more than the 
statutory rates are so enormous that, if permitted to be enforced, they 
would practically bankrupt the railroad in an exceedingly brief time. 
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and before a final hearing could be had in the cause, and thus place tKè 
complainant in a position where it would be powerless to assert a 
right which is guaranteed to it by the Constitution of the United States. 
If the criminal prosecutions against the agents; conductors, and em- 
ployés are permitted to continue, the managers of the railroads can- 
not successfully operate their trains, carry the mails, or continue their 
usefulness as common carriers doing an interstate business. 
■ The- Constitution of North Carolina contains ample_ provision îc-r 
the protection and préservation of the liberty of the citizen. 

Article 1, §18, contains the following: 

"Every person restralned of hls liberty is entitled to a remedy to Inquire 
into the lawfulness thereof, and to remove the same. If unlawful; and such 
remedy ought not to be denled or delayed." 

Section 21 of the same article also provides : 

"The privilèges of the writ of habeas corpus shall not be snspended." 

Section 1831 of the Révisai of North Carolina of 1905 is as follows: 

"ïJvery person imprisoned or restrained of his liberty within this state, for 
àny criminal or supposed criminal matter or on any : prêteuse whatsoever, 
except in cases specifled In the STjcceeding section, may prosecute a wrlt of 
habeas corpus according to the provisions of this chapter, to inquire into 
the cause of such imprisonment or restralnt, and if illégal, to be delivered 
therefrom." 

Section 1828 of the same chapter is the only law of which the court 
has any knowledge that imposes upon a judge a penalty for a f allure to 
perform a judicial act. The section in question reads as follows : 

"If any judge authisrized by this chapter to grant writs of habeas corpus 
shall refuse to grant such writ whén legally applièd for, every éueh judge shall 
forfeit to the party aggrieved two thousand and fiye hundred dollars." 

Thus it will be seen that the state Constitution of North Carolina, 
as well as the statutory law, affords ample protection to every person 
who is deprived of hiS liberty without due process of law, and, such be- 
ing the case, it is remarkable that any one representing the state should 
be opposed to the granting of the writ of habeas corpus. Likewise, 
the, Constitution of the United States and the Revised Statutes afford 
every citizen of the Union when impriisoned contrary to law protec- 
tion to the fullest, extent by the writ of habeas corpus. 

Article 1, § 9, cl. 2, of the Constitution of the United States, is 

asiiollows: 

' *'The privilèges of the vcrit of habeas corpus shall not be sjispended unless 
in cases of rébellion or, Invasion, the publie safety may require'lt." 

Section 751 of the Revised Statutes pf the United States [U. S. 
Comp. St. 1901, p. 592] contains the following provisions: / 

"The Suprême Court and the Circuit and District Courts, shall hâve power 
to, issue writs of habeas corpus." 

"The séveral justices ànd judges ôf the sa.id courts, within their respective 
jurlsdictions, shall bave power to grant writs of habeas corjius for the pur- 
pose of an Inqulry Into the cause of restralnt of liberty ."• Rev. St. § 752. 
. ",The court, or justice, or judge to whom such application, Is made shaill 
forthwith award a wrU.of habeas corpus, unless it appears from the péti- 
tion itself that the pàrijf; îs not entitled thereto. The writ shall be directed 
to thé person in whosë èâstody the party is detalned." Rev. St. S 755. 
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Notwithstanding the plain provisions and enactments contained in 
thë Constitution and Revised Statutes of the United States, as well 
as the State Constitution and the statutes of the state, it is seriously 
contended that the agents of the complainant in this instance, when in- 
dicted for the violation of the statute (the enf orcement of which has 
been restrained by this court), are net entitled to a remedy which is 
afforded to every other citizen of the state. If this policy is to prevail 
in North Carolina, persons who invest their money in enterprises like 
that of the complainant will be deprived of the means of protecting their 
property rights and denied the benefits of the writ of habeas corpus 
which is intended for the préservation of the liberty of every citizen. 
It will be a sad day for the people of North Carolina when its citi- 
zens are prohibited by the acts of the Législature from asserting any 
right guaranteed to them by the Constitution of the United States. 
Suits of this character hâve been brought in différent states of the 
Union, and in every instance the fédéral courts hâve proceeded to dé- 
termine the questions involved without interférence, hindrance, or delay 
by the législative or judicial authorities of such states. The equal 
protection of the law is guaranteed to every citizen of the United 
States, and I shall employ ail means within the power of the court 
to secure to persons who invoke the jurisdiction of this court such 
rights to the fullest extent of the law. If the law is construed in a 
spirit of fairness and impartiality, there can be no conflict of jurisdic- 
tion between the state courts and the courts of the United States. 

Much has been said in regard to the power of a court of equity to 
enjoin the prosecution of a criminal case. In the case of Dobbins v. 
Los Angeles, 195 U. S. 2él, 25 Sup. Ct. 18, 49 _L. Ed. 169, Mr. Justice 
Day, who delivered the opinion of the court, in discussing this phase 
of the question, said: 

"It is well settled that, where property rights will be destroyed, unlawful 
interférence by criminal proceedings, under a void law, or ordinance, may be 
reached and controlled by a decree of a court of equity. Davis & Farnum 
Mfg. Co. V. Los Angeles, 189 V. S. 207, 218, 23 Sup. Ct. 498, 47 L. Ed. 778, and 
cases there eited." 

In this instance the fédéral court has not been the aggressor, but 
has simply adopted the regular practice and procédure which has been 
approved by the Suprême Court of the United States in cases of a like 
nature, and, while the court is not inclined to do anything that will pro- 
duce an unseemly conflict, nevertheless it is incumbent upon it to pro- 
tect the rights of the parties to this controversy as well as maintain the 
dignity and authority of this court, and this cannot be accompHshed 
without preserving to the fullest extent the jurisdiction of the court in 
determining the question which has been submitted to it for considéra- 
tion. If, in pursuing the usual and well-defined practice and procédure 
in such cases with the sole view of maintaining the jurisdiction of this 
court, at any stage of the proceeding, conflict must corne, and I trust 
that it may not, I shall not évade the responsibility which is imposed 
upon me as the presiding officer of this court. 

Much has been said about the sovereignty of the state. That ques- 
tion does not arise in this controversy. This court having assumed ju- 
risdiction of the subject-matter involved in the original suit, wherein the 
155 F.— 13 



194 166 SSDEIBAL BBPOBTSIR. 

railroad companîes are cotnpiainants and the railroad commissioners 
and others are defendâ^nts, the real question is as to whether this court 
shall be denied full and complète jurisdiction of the subject-matter at 
issue in that suit. If the contention of the counsel representing the 
State be true, then this court can be deprived of its jurisdiction by the 
multiplication of criminal prosecutions in the state courts against thQ 
complainant, its agents, and employés to such an extent as to finally 
place it in a position where it will be deprived of a larger amount than 
that which is involved in the original controversy, and thus, by in- 
direction, the complainant will be denied a right which is guaranteed 
to it by the Constitution of the United States. This proposition is in- 
consistent with the well-established rules of judicial procédure, and 
does not commend itself to this or any court sitting as a court of 
equity. It excludes the idea of comity between the courts of con- 
current jurisdiction. 

Suppose complainant had instituted its suit in the state court, in- 
stead of applying to this court, and that court had granted an injunc- 
tion in pursuance of the laws of the state, could it be seriously con- 
tended that the state court, after having taken jurisdiction of the ques- 
tions involved in the civil action, thus instituted, would permit the com- 
plainant to be subjected to criminal prosecutions and suits for the re- 
covery of the enormous penalties enumerated in the statute of the 
state during the pendency of the action, and before there could be an 
ascertainment as to the rights of the parties to the original suit ? The 
state court, under such circumstances, would undoubtedly préserve 
the rights of the parties until the final hearing, and any other course 
would be without précèdent in the judicial history of the state. Not- 
withstanding this, we are confronted with an attempt on the part 
of those representing the state to do that which, if successful, would 
render this court powerless to grant the same relief that would be 
granted as a matter of course in another court of concurrent jurisdic- 
tion. The law provides that in ail cases where the fédéral courts hâve 
concurrent jurisdiction with the state courts that such courts shall 
hâve power and authority to adjudicate any question that may corne be- 
fore such tribunals and to protect the rights of litigants to the same ex- 
tent as that of the state courts. The suits out of which this contro- 
versy arose were instituted in the same manner as other suits are 
instituted, and involving, as they do, the validity of a statute of North 
Carolina, it necessarily foUows that ail matters connected with the 
enforcement of such statute, during the pendency of that suit, are 
under the cdntrol and jurisdiction of the court wherein the questions in- 
volved are being litigated. The court in the original suit having as- 
sumed jurisdiction of the questions at issue in that controversy, and 
having entered a decree wherein, among other things, the complainant 
and its agents were directed to employ certain means and do certain 
things in respect to the sale of tickets during the pendency of that suit, 
the court thereby assumed control of, and dominion over, the man- 
agement of the business of the complainant in so far as intrastate trans- 
portation is concerned in the same manner as if the court hàd appointed 
a receiver of the property of complainant. 
As a gênerai rule, the Circuit Courts of the United States will not 
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iSsue the writ of habeas corpus in cases where persons are indicted and 
imprisoned in pursuance of a statute of a state. However, it must be re- 
membered that this is not an attempt on the part of the state to enf orce 
a law which has for its object the préservation of the peace, protection 
of the morals, or thè gênerai welf are of the public, and it cannot be in- 
sisted that thèse prosecutions are necessary to promote the welfare of 
the public in view of the fact that this court has amply protected the 
rights of those who may purchase tickets by requiring the complainant 
to give bond amply sufficient to secure the payment of any damages 
that may be sustained ; but, on the other hand, is a pénal statute, enacted 
with the sole view of enforcing obédience to the first section of the act 
which undertakes to fix maximum passenger rates. Therefore, inas-» 
much as the validity of the act which prescribes passenger rates is be- 
ing contested, and the court has by injunction restrained the enforce- 
ment of the same, there is every reason why this court should exercise 
its discrétion in granting writ of habeas corpus, when it is apparent 
that prosecutions of the complainant and its agents are being instituted 
solely for the purpose of deterring the complainant from prosecuting 
its original suit. In view of this situation, the court is called upon to 
détermine the question whether the petitioner is entitled to be dis- 
cbarged, inasmuch as it appears to the court that the act, on account of 
which he was indicted, was committed in pursuance of an order and 
decree of this court. 

Section 753 of the Revised Statutes of the United States is as fol- 
lows: 

"The writ of habeas corpus shall In no case extend to a prisoner lu jail, 
unless where he Is In custody under or by color of the authorlty of the 
United States, or is committed for trial before some court théreof ; or Is In 
custody for an act done or omitted in pursuance of a law of the United States, 
or of an order, process or decree of a court or judge theleof ; or Is in custody 
in violation of the Ctonstitution or of a law or treaty of the United States ; or, 
being a subject or citizen of a foreign state, and domieiled therein, in its 
custody for an act done or omitted under any légal right, title, authorlty, 
privilège, protection, or exemption claimed under the commission, or order, or 
sanction of any foreign state, or under color thereof, the validity and eflect 
whereof dépend upon the law of nations; or unless it is necessary to bring 
the prisoner Into court to testify." 

The provisions of the foregoing section are so plain that there can 
be no doubt as to the true intent and meaning of the same. It is pro- 
vided in express terms that the writ of habeas corpus shall extend to 
one who is in custody for an act done or omitted in pursuance of a law 
of the United States, or of an order, process, or decree of a court or 
judge thereof. 

In the case of State v. Boone, 132 N. C. 1108, 44 S. E. 595, Chief 
Justice Clark, who delivered the opinion of the court, in discussing 
the Neagle Case, among other things, said: 

"No such doctrine is found in Neagle's Case [Neagle's Case, 135 U. S. 1, 10 
Sup. et. 658, 34 L. Ed. 55] for it only hoids that what the fédéral govemment 
enjoins as a duty the state cannot punisb as a crime." 

This court by proper order having directed that the complainant 
should provide a ticket with a coupon attached thereto representing the 
différence between the présent rate and the proposed rate, it thereby 
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became the duty ai the company and its agents to strîctly comply wilji 
the requirements of such order, and any failure on their part to observe 
the same would render them liable to an attachment for contempt, and 
under such circumstances, the duty bein,g enjoined by this court, the 
performance of the same by the complainant and its agents would not 
render them liable to punishment under the statute of the state. Any 
attempt to punish the company or its agents for the observance of the 
order and decree of this court would be in utter disregard of the conjity 
which should exist between the state and fédéral courts, as well as an 
absolute nullity. If the state courts possess the power to indict pèrso'ns 
actirig under the directions of the fédéral court for the performance of 
a duty enjoined upon them in a suit which may be brought in such court, 
then the power of the Circuit Courts of the United States would l^e com" 
pletely paralyzed, and such courts would be rendered unable to proceed 
to the détermination of any question involving the validity of the stat- 
ute of a state Législature. 

While the court is of the opinion that the petitioner is entitkd to 
be discharged for the reasons hereinbefore stated, nevertheless there 
is anbther phase of this question which should be considered, in 
order that there may be a proper détermination of the matter in contro- 
versy and in the considération of which it is incumbent upon thé court 
to pass upon the validity of section 4 of the act in question, which 
reads as foUows: 

"That any rallroad company' violatlng àny provision of this act shall be 
liable to a penalty of flve hundred dollars for each violation, payable to the 
person aggrieved by such violation, and recoverable in an action to be In- 
stituted In the name of said person In any court of this state having compétent 
jurisdictiôn thereof. And any agent, servant, or employée of any rallroad 
compafly vlolating this act shall be guilty of a misdemeanor, and upon convic- 
tion shall be flned or imprisoned, or both, in the discrétion of the court." 

The foregoing section, among other things, provides that the com- 
pany or its agents shall pay a penalty of $500 for each failure to 
comply with the requirements of the act. It has been beld that no 
state can constitutiohally, close the doors of the courts to a judicial 
inquiry into the constitutionality of the rates it fixes. In the case of 
Railroad Company v. Minn., 134 U. S. 456, 10 Sup. Ct. 702, 33 L. Ed. 
970, it was held by the Suprême Court of Minnesota that the act in fix- 
ing rates was conclusive, and there could be no inquiry into such rates 
by judicial tribunals. Accepting this construction of the Minnesota 
act by the Suprême Court of that state, the Suprême Court of the United 
States declared the act unconstitutional, beeause it denied the railroad 
company a judicial investigation into the validity of the rates. If 
this cannot be accomplished directly, it cannot be donc indirectly. It 
is well settled that what cannot be done by express enactment can- 
not be done by device or indirectiôn. Therefore any System of pen- 
alties which is intended to bave the efïect, and which is so framed as to 
hâve the efïect of closing the doors of the courts to a judicial inquiry 
as to rates, is in conséquence of that fact unconstitutional and void. 
Section 4 of the act in question clearly attempts to do this. It im- 
■ poses upon the company as a penalty for an unsuccessful attempt to ap- 
peal to the court, no matter how bona fide this bill is made, such enor- 
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mous fines arïd penalties in favor of individuals as to burden the chal- 
lenger of the act in the courts so as to make it, if the penalties were 
valid, practically impossible for such an appeal to be made. 

In the case of Cotting v. Kansas Stockyards Co., 183 U. S. 100, 22 
Sup. Ct. 39, 46 L. Ed. 93, Mr. Justice Brewer, who delivered the 
opinion of the court, in discussing this phase of the question, said : , 

"It may be said that this Is a pénal statute, and therefore it Is ta be con- 
strued in favor of the delinquent, and that we bave a right to expect that the 
State courta will construe the penalty as net attaching to the charge for each 
head of stocls, but only to that upon the separate bunches shipped by dif- 
férent indiriduals. But is the language so clear that there is no doubt as to 
the construction? Is there not enough in it to justify a construction which 
may be accepted by the trial courts and approved by the Suprême Court of 
the State, and the construction of a state statute by the Suprême Court of 
the State is in a case like this concluslve upon us? Must the party upon whom 
such a Jiability is threatened taise the chances of the construction of a doubt- 
ful statute? If the one construction is plaeed upon It, then obviously, eveii 
accepting the largest estimate oî value plàced by any witness upon the prop- 
erty of the company, a single day's violation of thé statute would exhaUst 
such entire value in satisfaction of the penalties incurred. In this feature 
of the case we are brought face to face with a question which législation of 
other States is presenting. Do the laws secure to an iudividual an equal 
protection when he Is allowed to come into court and maire his claim or dé- 
fense subject to the condition; that, upon failure to malie good that claim 
or défense, the penalty for such failure either appropriâtes ail of his property, 
or subjects him to extravagant and unreasonable loss? Let us malie some il- 
lustrations to suggest the scope of this thought. 

"Suppose a law were passed that if any iaboring man should bring or dé- 
fend an action and fail lu his claim or défense, either in whole or in part, he 
should in the one instance forfait to the défendant half of the amouat of bis 
claim, and In the other be punished by a fine equal to half of the recovefy 
agalnst hini, and that such law by its terms applied only to laboi*ing men, 
would there be the slightest hésitation in holding that the laborer was denied 
the equal protection of the laws? The mère fact that the courts are open to 
hear his claim or défense is not sufficient. If upon him, and upon him alone, 
there is visited a substantial penalty for a failure to make good his entire 
claim or défense. Take another illustration : Suppose a statute that every 
corporation failing to establlsh its entire claim, or make good its entire dé- 
fense, should as a penalty therefor forfeit its corporate franchise, and that 
no penalty of any kind except the matter of costs was attached to like failures 
of other litigants, could it be said that the corporations received the equal 
protection of the laws? Take still another illustration: Suppose a law 
which, whlle opening the doors of the courts to ail litigants, provided that a 
failure of any plaintifC or défendant to make good his entire claim or entire 
défense should subject him to a forfelture of ail his property or to some other 
great penalty, then even, if, as ail litigants were treated alike, it could be 
said that there was equal protection of the laws, would not such burden upon 
ail be adjudged a déniai of due process of law? Of course, thèse were extrême 
Illustrations, and they serve only to illustrate the proposition that a statute 
(although in terms opening the doors of the courts to a particular litigant), 
which places upon him as a penalty for a failure to make good his claim or 
défense, a burden so great as to practically intimidate him from asserting 
that which he believes to be his rights, is, when no' such penalty is inflicted 
upon others, tantamount to a déniai of the equal protection of the laws. It 
may be said that thèse illustrations are not pertinent because they are of 
civil actions, whereas this statute makes certain conduct by the stock yards 
company a crimlnal ofCense, and simply imposes punishmesnt for such ofCense; 
that it is wlthin the competency of the Législature to prescribe penalties 
for ail offenses, either those existing at common law or those created by stat- 
ute; and, further, that, although that the penalties herein imposed may be 
large, yet obédience to a statute like this can only be secured by large pénal- 
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.ties, for- oijjçrrctee the company:, Mng wealthy ^nd powerfn,'. m'glit cle- 
flàntly '^Isr^açd Its mandates, trusting to the manifold chiinces of lltîgatioH 
to prerètit' krij* , seWoTiis loss from dISobedience. A penalty of a dollar On a 
large corporation' whbse assets amount to millions wduld not be very déter- 
rent from dlsobedlence.- ; It is doubtless true that the state may impose penal- 
tles such as will tend to compel obédience to its mandates by ail, individuals 
or coi^ppratlons; and, If extrême and cumulative penalties are Imposed only 
aftef tberé' bas been a final détermination of the validlty of the statute, the 
questtomiwouldhe very dUterent from that hère presented. But when the 
Législature, In an effort to prevent any Inqulry of the validlty of a partlcular 
statute,j so burdens any challenge thereof in the courts that the party afifected 
Is necessarlly constralned to submlt rather than take the chances of the 
penalties Imposed, then it becomes a serions question whether the party is not 
deprlved of the equal protection of the laws." 

The évidence shows that onexase under this provision of the acf 
bas already been tried in the superior court of Wake couhty against 
the complainaîit as a cprporatioij and one of its agents at thât place. 
In that case the court imposed g fine of $30,000 against the company, 
and notified the agent that, if he would stop selling tickets at a price 
that was authorized by the decree of this court, the judge would im- 
pose a noniinal punishment, but, if he did not, the court would not 
sày what if would do until it had received an answer. In making this 
référence the court does not wish to be under stood as criticising the 
State court, for there is no one in the state for whom the court enter- 
tains a higher regard than Judg^ Long. It is also shown by the uncon- 
tradicted évidence in this casé that at least 5,000 tickets are sold daily 
by complainant at its various offices in the state, in its intrastate busi- 
ness, thereby making it possible for it to be sued 5,000 times in one day 
for penalties amotînting to $500 in each instance on account of its fail- 
ure to comply with the statute fixing passenger rates. Thus it will be 
seen that by an enforcement of the statute judgments can be obtained 
against the complainant for the sum of $3,500,000 for each day. The 
aggfegate penalties for which judgment could be obtained for one day 
would amount to a sum more than eight times as much as the sum in- 
volved in the original suit would be for one year. 

This System of législation is also condemned by Judge Lacombe, 
in the case of Consolidated Gas Co. v. Mayer (C. C.) 146 Fed. 150, and 
the conclusion is irrésistible, from what this distinguished jurist has 
to say that such a System of penalties is unconstitutional and void. 
This not only applies to penalties in favor of individuals against the 
company, but also as to penalties against agents of the company which 
would render it utterly impossible for the company to carry on its busi- 
ness while having an orderly inquiry made by the courts as to its con- 
stitutional rights. 

The court, therefore, is of the opinion that the section of the act at- 
tempting to impose penalties and fines is unconstitutional and void up- 
on its face. For the reasons hereinbefore stated, the petitioner will 
be discharged. An order discharging the petitioners from the custpdy 
of the officers of the state court will be entered and a copy of thè same 
will be certifîed to the police justice of the city of Ashéville and the 
sherifï on Buncombe county. 
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QUIBK V, QUIBK. 

(Circuit Court, H. D. Pennsylvanla. July 10, 1907.) 

No. 44. 

1. Equitt— Objections to JuEisDicriori— Time for Takijsg. 

In a suit In equity for an accounting by an agent, the objection that 
equlty Is without jurisdiction because of the adequacy of the remedy at 
law can only be interposed in the earlier stages, and wlll not be con- 
sldered after the case is at issue and has been heard by a master. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 19, Equlty, | 495.] 

2. WoEK AND tiABOE— Parent and Child— Services by Son to Fatheb— 

Implied Peomise to Pat. 

Services rendered by a son to his father In the collection of rents do 
not raise an implied promise on the part o£ the father to pay for them. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Parent and 
Child, § 17.] 

3. Principal and Agent— Right of Agent to Compensation— Forfeitueb by 

MlSCONDUCT. 

Where a son who was agent for his father to coUect rents and deposit 
the same in bank to the father's crédit kept no proper aecount of his col- 
lections, and did not deposit ail of the money collected, but mixed a part 
with his own funds and converted the same to his own use, he thereby 
lost his right to any allowance for his services If otherwise entltled 
thereto. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 40, Principal and 
Agent §§ 211, 212.] 

4. Same— Accounting by Agent. 

An agent on an accounting for money collected for his principal will 
not be allowed for disbursements claimed to hâve been made by him 
where he failed to keep proper accounts, and the testimony in support 
of his daim is vague and unsatisfactory. 

5. GlFT— POBGIVENESS OF DEBT— EVIDENCE TO ESTABLISH. 

While a créditer may make a présent to his debtor of the amount due 
him, nothing less than a deUvery of the note or a receipt for the amount 
vrill support such gift 

[Ed. Note.— For cases In point, see Cent Dig. vol, 24, Glfta, §S 95-99.] 

In Equity. Final hearing on exceptions to master's report 

Maurice G. Belknap and E. Spencer Miller, for complainant 
Edgar W. Lank, for respondent. 

J. B. McPHERSON, District Judge. I hâve read attentively ail the 
évidence in this case, and hâve considered it in the light of the excep- 
tions filed by the respective parties, but in my opinion none of the excep- 
tions should be sustained. When it is remembered that the master 
saw and heard the witnesses, his valuation of their testimony should 
receive much respect, and, so far as I am able by reading the stenog- 
rapher's notes to judge of the weight that should be given to what 
they hâve said, I agrée fully with his estimate. 

The exceptions are accordingly dismissed for the reasons given by 
the master, whose reports are adopted as the opinion of the court. A 
decree may be entered for the sum recommended in the supplemental 
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report. The master is directed to give the parties notice and make a 
recommandation on the subjebt >6f costs on or before July 25th. 
The reports ci the master (Henry B, Robb, Esq.) are as foUows: 

Report of Master. 
To the Honorable the Judges of Said Court: 

The master appolnted by your honorable court In the above proceedlng to 
etate an aceount begs leave to make the following report : 

That lu pursuance of his appolntment, attached hereto, marked "Exhlbit 
A," he served 10 days' notice upon counsel for plaintilî and défendant. That 
In pursuance of sald notice a meeting was held at the office of Maurice G. 
Belknap, Esq., nottheast corner Thlrteenth and Chestnut streets, Philadelphia, 
May 18, 1904, at 3 p. m., and subséquent meetings were held from tlme to 
tlme, at jwhlch counsel for the plaintifC and défendant wlth thelr witnesses 
were présent. After several meetings, at whlch testimony was taken, the 
plaintiff- and défendant each flled wlth the master an aceount of the trans- 
actions between them, exceptions were flled to both the accounts, and subsé- 
quent meetings were held from tl'^i* to tlme for the purpose of taking further 
testimony. Your master has carefully revlewed the testimony and the argu- 
ments of counsel, and respectfuUy submits his findings herewith. 

The blU of complaint (Exhlbit B) sets forth in the flrst three paragraphs 
that the plalntifC is a citizen of the state of Maryland, and the défendant a 
citizen of the state of Pennsylvania ; that the plaintiff on the 15th of July, 
1899, appointed the défendant his agent to collect his (plalntlfCs) share of 
the Personal estate of John Qulrk, deceased ; that on or about the 20th of 
November, 1900, plaintiff became thé owner of premises 2041-43 Mt. Vernon 
Street, in the city of Philadelphia, and authorized the défendant to collect 
the rents of the sald houscs, and that it was agreed that the moneys collected 
by the défendant should be deposlted at the Union Trust Company in the 
name of the plaintiff ; that the défendant recelved money from time to tlme to 
be so deposlted, had charge of the deposit book, which he retaiued, together 
with ail checks drawn against it by the plaintiff and retumed to the défend- 
ant at the varions settlements of the aceount wlth the bank. 

The fourth paragraph sets forth that he loaned the défendant certain sums 
of money out of the said funds deposlted at the Union Trust Company, and 
dellvered to the défendant In September of 1902 .$375 addltlonal in cash for 
deposit to his crédit in the aald aceount 

In the flfth paragraph plaintiff allèges that he demanded an aceount, the 
surrender of the bank deposit book and the checks, whlch were refused by 
the défendant. 

The slxth paragraph sets forth the exécution of a bond and warrant of at- 
torney in the sum of $6,500 by the plaintiff in favor of the défendant, alleg- 
ing undue influence. 

The seventh paragraph allégea that the amount Involved in thls suit is 
upward of $2,000, and that he has no adéquate remedy at lawi 

The prayers of the blll are, flrst, that the défendant, John S. Quîrk, be 
requlred to state an aceount of money recelved by hlm from the plaintiff or 
on his aceount, and of ail rents and Income from the property, and ail taxes 
and repairs paid on accountj thereof, and pay the balance thereof to the 
plaintiff ; second, that he bè ■ requlred to deliver up to the plaintiff the paid 
Checks descrlbed in the bill ; third, that the alleged bond and warrant of at- 
torney be declared null and vold aud delivered up for caucellatlon ; fourth, 
gênerai relief. 

The bill was amended by leave of court on the 8th day of March, 1905 
(Exhlbit C), by striking out ail of the slxth paragraph and the third prayer 
thereof. 

The answer of the défendant (Exhlbit D) admits the facts set forth, In, the 
flrst three paragraphs of the bill as amended, admits the loan of $1,500 set 
forth in the fourth paragraph, but claims a set-off, dénies the loan of $100 
therein mentipned, and further dénies that he is indebted to the plaintiff 
in any sum, and avers that the plaintiff is indebted to hlm in the sum of 
$8.75. The défendant further admits that he collected as rents $2,465.50, and 
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appends a statement of the same wlthout the names of the persons from 
whom received. He admits tlie receipt of the several sums collected from 
the estate of John Quirk, deceased, claiming, however, that he deposited them 
in the plalntiff's account at the Union Trust Company. He dénies the alléga- 
tions in the sixth paragraph of the bill whlch becomes immaterial by the 
aforesaid amendaient. PlaintiflC filed a gênerai replication (Exhibit D%). 

At the argument counsel for défendant raised the question of jurisdiction, 
and based his argument upon the façt that the bill does not allège there is 
any money due from défendant to him, and that plaintifE has an adéquate 
remedy at law. No formai motion was ruade at any time during the proceed- 
ings tp dismiss the bill, but a great amount of testimony was taken on both 
sides,! and formai accounts vcere filed by both parties. 

Your master flnds this to be a case for an accounting upon the authorities 
hereaf ter mentioned ; that the defect in the bill, if there is one, may be cured 
by anjendment since he finds a balance to be due plalntiff by défendant; and 
that this is a case where want of jurisdiction can only be interposed in the 
ea ri ier stages of the proeeeding after the bill is filed, and before the cause has 
been fully heard by the master. 

In Bank of U. S. v. Blddle, 2 Parsons, Eq. Cas. (Pa.) 31, Parsons, J., at page 
56, States one of the rules governing such cases to be : 

"In cases arlsing ex contractu or quasi ex contractu, but Involvlng accounts, 
courts of equity hâve exercised a gênerai jurisdiction, among which afising 
from the cognizance of this court are agencies, claims against attorneys, 
consignées, receivers, gjid stewards. * * * In agencies of a simple nature, 
such as a single consignment, or the deliverj- of money to be laid out in 
the purchase of an estate, or in a cargo of goods to be pald over to a third 
person, although a suit at law may be maintainable, yet, if the thing lie 
in privity of contract and personal confidence the aid of a court of equity is 
often indispensable, It may be exceedingly eonvenient and efCectual and preVent 
a multiplicity of suits — and the party in çuoh case often has an élection of 
remedy, 1 Story, 44.3." 

A bill in equity was sustained against an agent for account In Perseh v. 
Quiggle, 57 Pa. 247. 

In Bradly v. Jennings, 201 Pa. 475, 51 Atl. 343, the court held that a bill 
would lie as against one of the défendants on the ground of agency. 

In Fowle v. Lawrason, 5 Peters (U. S.) 503, 8 L. Ed. 204, Mr. Chief Justice 
Marshall says: 

"In ail cases in which an action of account would be the proper remedy at 
law, and in ail cases where a trustée is a party, the jurisdiction of a court 
of equity is undoubted. It is the appropriate tribunal." 

See, also, Mitehell v. Great Works, 2 Story, 648, Ped. Cas. No. 9,662. 

In Kilborn v. Sunderland, 130 U. S. 505, 9 Sup. Ct. 594, 32 U Ed. 1005, Mr. 
Chief Justice Fuller says: 

"* • * Where it is compétent for the court to grant the relief sought, 
and it has jurisdiction of the subject-matter, this objection should be taken 
at the earllest opportunity and before the défendants enter upon a full dé- 
fense. * * • There cannot be real doubt that the remedy in equity, in 
cases of account, is generally more complète and adéquate than it is or can 
be at law." 1 Story's Eq. Jur. § 450. 

, After the défense has been filed, jt was held that the court is not obliged 
to entertain an objection to the jurisdiction, evea though if taken in lijnine 
it might. hâve been worthy of attention. Reynis v. Dumont, 130 U. S. 354, 
9 Sup. Ct. 486, 32 L. Ed. 934. 

, Objection that the proeeeding sliould hâve been begun on law side will 
not be entertained, unless made within a reasonable time after the bill is filed. 
iDorff V. Schminek, 197 Pa. 301, 47 Atl. 113 ; Shillito v. Shillito, 160 Pa. 167, 28 
Atl. 637 ; Penna. v. Bogert, 209 Pa. 589, 59 Atl. 100. 

la Mintz v. Brock, 193 Pa. 294, 44 Atl. 417, after answer filed and while 
the court below was hearing testimony in support of a player for prelimlnary 
Injunction, it was agreed by the parties that the défendant should file an 
account within 30 days. After the accounts were filed and testimony taken 
for and against exceptions to the said account, the défendant moved tô dis- 
miss the bil), which was refused. Th« court said: 
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"The question of the defendant's liablllty to account, etc., as prayed for In 
the bill, Is thus deflnitely settled by thls decree to whlch both parties con- 
sented. * * •' At the trial the burden of sustalnlng bis account was on 
the défendant The resuit was unsatisfactory to hlm, and he therefore took 
thls appeal." 

It was held the court was not In error In refuslng to dlsmlss the bill. 

Taklng up the merits of the controversy : After several meetings at which 
teetlmony was taken, the parties each vohintarily flled accounts with your 
maBten 

The plalntiff's account (Exhlbit B) shows a balance due him by the défend- 
ant In the sum of $3,371.79, to whieh exceptions (Exhlbit F) were flled by 
défendant, and a counter account (Exhlbit G) was then flled by the défend- 
ant, showlng a balance due him by plaintiff in the sum of $2.'56.33, to which 
exceptions (Exhlbit H) were flled by plalntltf. The case was therefore reduced 
toone of accounts, and the subséquent testimony submitted by plaintiff arid 
défendant was confined to the items of the said accounts, and the exceptions 
thfereta By the testimony subseqûently taken, ail of the items In both ac- 
counts to which exceptions were flled were satlsfactorlly proved by vouchers 
or admitted by counsel foir thé respective opposite parties, except as herein- 
after set forth, and counsel for ail parties conceded that the only questions 
(so far as the merits are concerned) tO be considered are the following ex- 
ceptions: ., 

J'(ï) Plaintiff excepts (No. 1) because- défendant falled to charge hlmself wlth 
the followiog item: '1901. Mar. 18. To cash one-half of two years and 2 
mos. ràit at $25 per mo. for premlsès 920 Fairmount Ave., $325.00.' Thls Is 
the basls of defendant's flrst exception to plaintifC's account. 

"(2) Plaintiff excepts (No. 2) to eàch and ail of the following Items of 
crédit Intbte rent account and asks that the same shall be proved (ail of 
which trere admitted and proved except) : '1903. Dec; 5. By cash pald 
commissions on collections $3X)89, .$154.45.' 

"(3) Plaintiff excepts (No. 4) to each and ail of the following items of crédit 
in the 'gênerai account,' ahd asks that the same shall be proved (ail of which 
were proved and admitted except) : '(a) 1899. Apr. By moneys advaneed by 
J, 8. Qùli-k in the matter of coùtest of the wlll of John Quirk, deceased, 
$489.60. (b) 1902. Nov. 26. By gift from B. B. Quirk of balance due on 
accouUtiB, i$l,489.94."' 

Your master bas carefully considered sald exceptions, and hls conclusions 
thereon are as follows:' 

1. Platotiffl excepts (No. 1) because défendant falled to charge himself with 
the following item : "To cash one half of two years and two months rent at 
$25 peFiiftOv for promises No. 920 Fairmount Avenue $325.00" — and défendant 
excepts (No. 1) to plaintiff making such charge in hls account. 

Upon thls point your master flnds as a f act that there was not any ex- 
press agreement by the défendant to pay the plaintiff any rent for promises 
No. 920 Fairmount avenue- diiring the t*o years and two months they were 
occupled by hlm after the death of his'grandfather, John Quirk. 

He furthcr flnds that the évidence upon thls point Is vague and Indeflnlte, 
and not sufflclent to base a claim against the défendant for the use of the 
promises. 

The only évidence upon thls question was that given by Alfred Moore and 
the plaintiffi which was tague and indeflnlte. The sum of the testimony of 
Aifted Mboi^éi was that in the settlemerit between one John B. Quirk ^d 
Benjamin B. Quirk, plaintiff, in the division of the property of the estate of 
John Quirk, deceased, $325 was deducted by John B. Quirk from the sum 
due Benjamin^ Bi Quirk, who was représented by John S. Quirk, the de- 
fendant. There was no évidence to show the terms of the whole settlement 
between John B. Quirk ahd John S. Quirk. The défendant, John S. Quirk, 
was the agènt-for the plaintlffrwith fuU power to make the best settlement 
heconld In the adjtistment of the estate of John Quirk, deceased, the grand- 
father of the défendant, and in the discharge of hls duty in thls respect there 
neveiJ had been any com'plalnt by the plaintiff. In fact, he has beeri well 
satisfled with the way thé settlement of the estate was conducted by the 
défendant and bis counsel. The evid«icfe further shows that 920 Fairmount 
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arettne was orlglnally owned by Ihe gfandfather and occnptea by the grand- 
son, John S. Quirk, the défendant, prior to his grandf ather's death, and aft- 
er his death until the settlement of his estate. No elalm Is inade ia the bill 
for thls item. Whlle we concède that the mère fact that no daim is made 
in the bill for this rent would not preclude the plaintifC from recoverlng it, 
the fact that the plaintiff omitted to claim thls Item In his bill, or by an 
amendment to charge fraud against the défendant in the settlement of the 
estate of John Quirk, deceased, ralses a strong' presumption against the claim 
of the. plaintiCf, and loolis as if it were but an afterthought. The plalntift 
himself says on pages 114, 115, 116, and 117 that he was not the owner of the 
property, and that the défendant occupied the premises under an arrange- 
ment wlth his grandfather during his lifetime In considération of free board 
for a brother and sister of défendant, children of plaintiff, and he himself had 
no linowledge whether défendant paid John B. Quirli rent while he occupied 
the premises. John B. Quirk was not called. He surely must bave been able 
to throw more Ught on the question than any of the wltuesses who were- 
called, and It would be unjust to the défendant to allow the plaintiff to.re- 
cover upon such uncertaln and vague évidence, especially when the absence of 
better testimony is not accounted for. 

Yoar master flnds that the exception (No. 1) of the ' blalntiff shonld be 
dismlssëd, and the flrst exception o( the défendant be sustalned. 

2. Plaintiff excepts (No. 2) to the commission on collection $3,089. 

Tour master flnds as a fact that the défendant was agent to colleet rents 
for his father, and that he dld not keep any books of account, that he mlngled 
the moneys of the plalntift with his own and dld not deposit ail of the 
moneys collected as rent in the Union Trust Company in accordanee wlth 
the agreement between the parties, but converted part of the money to his 
own use, and, when called upon for an account, omitted items amounting to 
more than $600. 

Thls crédit Is based upon a claim for commission of 5 per cent of the 
amount of the rent which it Is agreed by both parties was collected by the 
défendant. The plaintiff objeets to thls Item on the ground, flrst, that the 
services havlng been rendered by a son to a father do not ralse an implied 
promise to eompensate in money ; and, second, because he bas forfeited his 
right to them by bad faith to his principal. : 

There was no spécial promise to pay the défendant for his services In col- 
lecting rents and taking care of the plalntiff's real estate, and this exception 
mlght be ruled upon the authorlty of Hertzog v. Hertzog, 29 Pa. 468, which 
holds that services performed for a parent by a son do not give rise to an 
implied promise to pay for them. The conduct of défendant, however, was 
such that even though a promise to pay the défendant for his services were 
implied, the master is of the opinion that he bas forfeited his right to corn* 
missions by bad faith to his principal. The reason is that défendant attach- 
ed to his answer what purported to be an accountlng of his rent collections 
from February 7* 1900, to December 5, 1903, wherein he shows the amount 
collected to be $2,465.50, which he states to be to the best of his knowledge, 
remembrance, information, and bellef, but after the évidence was partly tak- 
en, and it was dlscoyered that accounts must be filed and it was shown how 
much had been received by him, in his. coijnter account he charged himself 
wlth rents collected in the sum of $3,089, belng the identical sum chargéd 
against him in the account filed by the plaintiff, thereby showing a discrepancy 
of somethlng over $600 which he had previoiisly omitted. Although he agreed 
to colleet the rent and deposit the money to the plalntiff's account in the 
Union Trust Company, défendant never kept any books showing the sums Of 
money received as rent, and dld not deposit the money regularly in the bank 
as he agreed to do, but mlngled It with his own. He tried to shift the re- 
sponslbllity of keeplng the books and depositing the money upon his sister 
Nellie, but her testimony is clear that she was simply his clerk, and he can- 
not charge to her his own misuse of trust moneys and négligence in not seeihg 
that she kept books for more than two years. 

In Berryhill's Adm'x's Appeal, 35 Pa. 245, it was held that miscondnct Itt a 
trustée is always followed by a loss of commissions, especially when it la 
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wlllful. See, also, Clausers' Estate, 84 Pa. 51; Landis v. Scott, 32 Pa. 495; 
MllUgan's Appeal, 97 Pa. 525. , 

Your master thercfore flnds that plaintifTs exception (No. 2) should be sus- 
tained and défendant surcharged with this item, to wlt, $154.45. 

3 (a). The plaintlff excepts (No. 4a) to crédit of moneys advanced by John 
S. Quirk m the matter of the eontest of the will of John Quirk, deceased, in the 
sum of $489.60. 

Xour master flnds that the évidence offered in support of this payment is 
vague and uncertain ; that crédit is aslied in defendant's account as If it 
were made in April of 1899, and the receipt produced Is dated August 21, 1903 ; 
that It Is impossible f rom the évidence to déterminé what, if any, sum was 
advanced by the défendant on aecoUnt of the plaintifE in the wlll eontest. He 
further flnds that the défendant dld not iieep any account of such expendi- 
tlires. 

John S. Quirk, the défendant, was the attomey in fact for his father In 
the matter of the contract arising ont of the will of John" Quirk, deceased, 
and, as we hâve already said, the conduct of the défendant in connection with 
this matter was sneh as to win the approval of his father, ahd he was en- 
titled to crédit for any sum which was legitimately expended In connection 
with the coïitest. Under the will of John Quirk the plaintifC would hâve re- 
céived an annuity ot about $300 a year, but in conséquence of the efforts of 
his son, the défendant, with counsel cmployed by hira and paid ont of the 
fund collected, plaintiffl secured about $28,000 as his interest In his father's 
estate. The défendant claims that he paid one James G. Jones, who was 
out of the jilrisdiCtion of the Pennsylvania courts, for his services In connec- 
tion with the will eontest the sum of $489.60. There are two or three import- 
ant ednslderations to be borne in mlnd in connection with this elaim : First, 
By the agreement between the parties ail moneys received by John S. Quirk, 
the défendant, were to be deposited In the plalntifC's account In the Union 
Trust Company,: where they could hâve been drawn upon only by the plaintlff 
himself br by a check drawn by some one as his authorized agent. It does 
not appear from the testlmony whether the défendant used the money col- 
lected from rents to pa;y Jones or drew It from bank as regulred, but your 
mastçr Is led to Ihfer that be' appropriated It from moneys in hand, Instead of 
depositlng the money In bank, as he had agreed. The difflcnlty which faces 
the défendant, therefore, is not his right to collect the necessary expenses in 
the will eontest, but whether he bas such vouchers which wlll entitle hlm to 
recover the atïln he claims. Hereln his case is weak. The master bas no 
doubt that he was put to some expense to obtain the testimony of the wlt- 
ness, Jones, but the testlmony both of the défendant and Jones is so vague anâ 
uncertain that It Is impossible to détermine what sum, If any, should be al- 
lowed him. In thé defendant's answer (Bxhibit D) he asks crédit for "1899. 
April. By moneys advanced' to B. B. Quirk in the matter of the eontest of the 
wlll of John Quirk, deceased, $489.60." 

In his counter account he sets fOrth the same item. In the testlmony taken 
January 11,^:1906, he produced a receipt as follows: 

"Gainsville, Florida, August 21st, 1903. 
"Received of John S. Quirk from time to time by my wife and me four 
hundred and elghty-nine dollars to reimburse me for services In late John 
Qulrk's wlll case, $489.60. James O. Jones." 

The only testimony of défendant as to the payment of this sum was that 
he paid some in cash and some in checks, but no checks for any of this sum 
were ever produced by défendant, nor were any dates given when payments 
were made otber: than said receipt. 

James O. Jones, to whom this money is alleged to hâve been paid, was 
called by, défendant to testify. He said : "The receipt w,as given for money 
he [défendant] had loaned me and advanced me in the case of his graûd- 
father's, will In his father's Interest,- but he could not give the items. He said 
he had them once, but destroyed them." Jones was slmply a witness in the 
wlU eontest, and llved part of the time In St. Mary's county, Md., and part 
of the time In Florida. Hls business in Marylaud was wharf agent, and 
Ue made about flve trips to Philadelphia, The receipt was not given as 
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the money was advanced; but about two years after the last payment was 
made the défendant wrote to Jones in Florida asklng hlm for a receipt ter the 
money advanced hlm, and he sent the above-mentioned receipt. 

It seems strange that this claim should not hâve been settled at the time 
the money was collected from the estate of John Qulrli, deceased, because, 
if it were bona flde, there was plenty of money in hand to pay It. The master 
Is of the opinion that no rellanee whatever should be placed on the testimony 
of James O. Jones, who had previously pleaded guilty to a charge of forgery 
In the District Court of the United States for the District of Maryland on the 
4th of October, 1901 (Exhibit J). It was incumbent upon the défendant to 
keep accurate accoùnts of such of his expenditures as be deslred should be 
pald by hls father. 

"Since a trustée is chargeable wlth ail he has received In order to be given 
crédit in hls aceounts, he must show by affirmative proof what he has ex- 
pended, and he must sustain. the burden of provîng that his disbursements are 
proper. A trustée Is bound to lieep clear and accurate aceounts, and whatever 
doubts and obscurities appear will be construed against hlm." 28 Am. & Eng. 
Bney. p. 1095; McOullough v. Tomlilns, 62 N. J. Eq. 262, 49 Atl. 4Î4; Welsh v. 
Brown, 50 N. J. Eq. 387, 26 Atl. 568 ; White v. Rankin, 18 App. Div. (N. Y.) 
293, 46 N. Y. Supp. 228, afflrmed 162 N. Y. 622, 57 N. B. 1128. Section 332: 
"Thus, for example, It Is ordinarily the duty of agents to keep regular ac- 
eounts and vouchers of the business in the course of thelr agency; and, if 
this duty is not faithfully performed, the omission will always be construed un- 
favorably to the rights of the agent, and care will be taken that the principal 
shall not sufCer thereby. Indeed, cases may occur of such gross neglect and 
misconduet of agents In this respect as to amount to a complète forfelture 
of ail compensation which would otherwise belong to the agency." Story on 
Agency, § 332. 

Your master, therefore, flnds that the plaintifl's exception (No. 4a) should 
be sustained, and défendant be surcharged with the amount of the said 
item $489.60. 

(b) The plalntiffi's next exception (No. 4b) is to the followlng item : 

"1902. Nov. 26. By gift of B. B. Quirk of the balance due on account, 
$1,489.94." 

Your master flnds that the plaintiff did not make a gift to the défend- 
ant of the sum of $1,500, or the balance due on account, $1,489.94 ; that the 
plaintifC dId not retum to the défendant any note or any other paper re- 
leasing the défendant from any debt which he owed him November 26, 1902 ; 
and that the plaintifC and défendant did not strike a balance of thelr aceounts 
on the said 26th of November, 1902. 

The défendant asks this crédit, claiming that on November 26, 1902, plain- 
tifC gave the défendant the balaisce due on their gênerai account amounting 
to $1,489.94. A slgniflcant fact in connection with this claim is that nowhere 
in the answer of John S. Quirk, the défendant, is any crédit taken tor this 
gift of about $1,500. The flrst Intimation Is in the counter account flled 
some time after the suit was brought. 

Défendant testifled: That Thanksgiving Eve, 1902, he (plaintifC) said to 
défendant that he had given his (defendant's) brother George a farm valued 
at .$9,000 and $3,000 worth of stock and his sister a farm, and that the dlfiCer- 
ence between him (plaintiff) and défendant, which was $1,500, he would make 
a gift to défendant. This was In the présence of his (defendant's) wife and 
Mr. and Mrs. Heilman. That he had given his father a note for $1,500, 
but he did not know whether he (the father) destroyed it afterwards or not 
Mrs. Heilman testifled that she heard plaintifC say that what he (défendant) 
owed him he was welcome to it, the $1,500, but she did not say what $1,500 
was meaut. l-aura J. Quirk (defendant's wife) and Joseph F. Heilman corrob- 
orated Mrs. Heilman, and neither of them knew anything about a note. 

The testimony for plaintiff wlas that Emma did not get a farm and George 
did not get a farm until November, 1903, a whole year later, and then ail he 
got was a loan of $415 toward the purchase of It. The plaintiff dénies mak- 
ing the gift, as well as the whole incident related as happening on Thanks- 
giving Eve, 1902, except that he was présent at defendant's home. From the 
aceounts as submitted by the défendant, your master is of the opinion that on 
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Thanksglylng of 1902 neither the plalntlfl nor the défendent knew how the 
acçoimtg lietwe^n them stoodr and, as said abore, it is remarkable that, if 
the glft iad been made as dalmed, the défendant shoùld not hâve asked for 
tbc; alJpwaBce In the account attached to hls answer. The défendant In his 
answer admits that on the 15th of September, 1899, the plaintifiC loaned him 
$1,500 and says to sequre the payment of which he gave plaintifE his promis- 
sory note in the sum of $1,500, it being expressly understood betvreen himself 
and plaintifl when said note was given that said note was to be paid by him 
at his convenience,. but nowhere in his answer claims crédit, for it as a gift 
The exception mlght be sustained on what bas been said, but a more serions 
obstacle eonfronts the défendant ifl; the form of a question of'làw. The acts 
of the plaintifC as testifled to by the deiendant were not sufflclent in law 
to mal^e a gift by hhn of the amoupt due. It is well settled that, whlle a 
créditer may make a présent of the debt to hls debtor, yet nothing less than 
a dellvery of the note or a receipt as the case may be Is sufflclent to support 
the glft. I: 

In 14 Am. & Kng, Ency. of Law (2d Ed.) p. 1031, the prlnciple is stated as 
foUows: ■ :' 

"A debt due from the donee to thç donor may be the subject of a gift to 
the.same estent as a debt due from a stranger. Such a glft when fully 
consummated by the destruction or surrender of the évidence of the debtor, 
the giving of a receipt will operate as an extinguishment of the debt, anc" a 
subséquent promise by the debtor to pay the debt Is not enforceable for want of 
considération. 

"Ab in the case of other glfts, the Intention of the donor to make the glft 
must be fully accomplished by a dellvery, either by surrendering to the donee 
the évidence of the. debt or by giving him a receipt for the amount." 

2 Schouler's Personal Property says. 

"Section 97. A gift transaction Is sometimes sustained on the ground of the 
forgiveness or discharge of a debt Hère the surrender of the note, or other 
évidence of the debt, or, if there had been no such writing, some instrument of 
discharge, or In gênerai a receipt In full from the créditer, wpuld seem to be 
the usual and proper means of evinoing the act of donation. -Indeed, the rule 
has long been that no merely oral déclaration will transfbrm a debt into a 
glft." In Re Campbeirs Est., 7 P^. 101, 47 Am., Dec. 503, (1847) Gibson, C. 
J., sayS: 

"The notes in question eould hâve, been discharged oo.ly by a sealed release 
or by a paroi gift of them. The disposition insisted on by the accountant was 
neither {hère holder of notes directed that they be burned or given to debtor]. 
A gift is a contraet executed; and, as the act of exécution is delivery of pos- 
session, it is of the essence of the title. • * * The glft of a bond, note 
or any other chattel therefore cannot be made by words 'in future' or by words 
'in prsesenti' unaecompanied by such delivery of the possession as makes the 
disposai of the thing irrévocable. • * ♦ Nothing dischargesit whi le it re- 
mains in the creditor's possession and power." àppeal of John Borner, 2 
Penny. (Pa.) 289; Kidder v. Kidder, 33 Pa. 268, Fassett's Appeal, 167 Pa. 448. 
SI Atl. 686. 

"Where a father loaned imoney to hls son and afterwards refused to take 
security, saying that the interest would be at a certain rate if he should want 
It, and that hls decease would be the end of the transaction, there was no glft 
of the debt." Doty v. Wilson, 5 Lans. (N. Y.) 7. 

"The déclarations of a deceased lessor that she Intended to release the lessee 
from liability for rent do not of themselves amount to a release, as a glft of 
a debt owing from the donee can be made effective only by the delivery to 
the donee of a receipt or some instrument équivalent to it" In re Gregg's 
Bstate, 32 N. Y. Supp. 1103, 11 Mise. Rep. 153. 

And, if the words used by défendant In his testimony are noted carefully, 
it will be seen that they do not necessarlly eiçpress more than the expectation 
and promise to forgive the debt. , .■ 

Your master therefore flnds that the . pîaintiff's exception to the said item 
should ;be,'Su«tained, and the défendant be surchargea with the amount there- 
of, vlz., $1,489.94. 
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Plalntifï's counsel submltted formai requests for flndings of fact and law 
attacbed hereto, marked "Exhibit K," whicli thé master bas deeined unneces- 
sary to speclfically pass upon, in view of the foregolng fladings upon the 
eeveral matters herein. 

ïour master bas stated the account between the plaintifC and défendant 
In accordance with his flndinga, and attached the same hereto, marked "Ex- 
hibit li," whlch shows a balance due to plaintifC by the défendant in the sum 
of $1,887.66, and submits the following form of decree, to vrit: 

Decree. 

And now this day of , in considération of the within report, 

It is hereby ordered and decreed that the said défendant John S Quirk pay 
to the plaintifC Benjamin B. Quirk the sum of $1,897.60, the sum found to be 
due said plaintifC herein. 

Supplemental Report of Master. 
To the Honorable the Judges of the Said Court: 

Tour master tiaving glven notice to counsel for ail parties that he wonld 
aie his report on the 27th day of October, 1906, exceptions were flled, on be- 
half of the plaintifC hereto attached, marked "Bxhlblt M," and on bebalf of 
the défendant hereto attached marked "Exhibit O." Your master has care- 
fully reviewed the testimony and lawraised by the said exceptions and begs 
to report as follows: 

Referring to defendant's Exception X • 

"Because the learned master erred in overruling defendant's objection to 
testimony of Emma Quirk and George Quirk. Pages 85-94, testimony." 

ïoùr master is Of the opinion that the testimony of thèse wituesses was 
admissible, although he was not intluenced by thelr testimony in reaehing 
his conclusions of fact and law as stated In his reï)ort This exception is 
therefore âismîssed. 

Referring to , defendant's Exception XlV : 

"Because the learned master érred in not glvlng défendant a crédit of 
flfty-two dollars and sixty-two cents ($52.62) in account stated by the master," 
etc. " 

This Item was not In the account of elther plaintifC or défendant, and was 
overlooked by the master in stating his account. It was proved by a voucher, 
and a crédit should hâve been allowed the défendant for the said sum. This 
exception is therefore sustained, and an additional crédit Is allowed to the de- 
fendant of the said sum of flfty-two dollars and sixty-twb cents ($52.62), there- 
by reducing the amount due to the plaintifC by the défendant to the sum of 
elghteen hundred and forty-flve dollars and four cents ($1.845.04). 

Your master has carefully considered the remaining exceptions of the 
défendant and the exceptions of the plaintifC, and is unable to discover any 
reason why he should disturb his former flndings, and accordingly he dis- 
misses ail of the said exceptlonis for the reasons stated in his Original report. 
He therefore recommends that the form of decree contained m his original re- 
port be amended by substitutlng the sum of elghteen hundred and forty-flve 
dollars and four cents ($1,845.04) in place of the sum thereln mentioned, whlch 
is tbè Bum now found to be due the said plaintifC by the défendant In tbls 
■suit 



BILLINGS MUT. TELEPHONE CD. v. ROCKY MOUNTAIN BEU. 
TELEPHONE oO. 

(Circuit Court, D. Montana. Jnly 15, 1907.) 

No. 736. 

T«MtOBAPHB AND THXBPHONES— ElOHT TO USE OTHEB LINES— MOHTARA StAT- 
BTES. 

Const Mont art 15, f 14, provldes that any person, or corporation or- 
ganlf ed for the purpose, "shall hâve the rlght to tbnstruct or malntatn Une» 
of teWgraph or téléphone wlthln this state and'«)nneçt the 8»me. Mith 
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other Unes ; and the législative assembly shall by gênerai law of nnlform 
opération provide reasonable régulations to glve full effect to this sec- 
tion." Clv. Code Mont. § 1001, after repeating sucii provision, providea 
that, "In case such persons or corporations cannot agrée as to tiie com- 
pensation to be paid for the privilège of such connection, the acquiring of 
the right by the one to use the Une of the other may be had ♦ * * as 
provlded in the Code of Civil Procédure." Code Clv. Proc. Mont. § 2213 (5), 
relating to proceedings under the right of eminent domain, provides that 
"ail rights of way • • * and any and ail structures aud improve- 
ments thereon * * » must be subject to be connected with. • ♦ • 
trhey must also be subject to a limited use, In common wlth the owner 
thereof, when necessary." Held, that under such provisions a téléphone 
Company operatlng a local exchange, on payment of compensation to be 
ascertained as provided by the statute, could require another company 
operating long distance lines to permit a connection with such Unes, andi 
also thelr "use," by recelvlng and forwarding messages through such con- 
nection from subscrlbers of the other company substantlally as It did mes- 
sages tendered by Its own local subscribers. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 4S, Telegraphs and 
Téléphones, 8 16.] 

O. F. Goddard, for complainant. 

Mcintire & Mcintire and Geo. Y. Wallace, Jr., for défendant 

. HUNT, District Judge The plaintiff is a téléphone company operat- 
ing about 350 téléphones in use in its exchange in Billings, Mont. The 
défendant owns and 'opérâtes a long-distance téléphone line and local 
exchanges in many cities within Montana. The défendant conducts a 
gênerai long-distance téléphone business, and maintairis a local ex- 
change business in the cîty of Billings Plaintiff has endeavored to 
make some agreement with the défendant company by which it could 
connect its téléphone line with the line of the défendant, so as to ac- 
quire the use of the long-distance line of the défendant for transmitting 
messages, for the convenience of the business of the plaintiff and it3 
numerous customers, and for the convenience of the public generally in 
the city of Billings and throughout the state of Montana ; but the de- 
fendant has refused to grant plaintiff the privilèges of a connection and 
use of its line in any mianner so as to allow plaintiff to connect its télé- 
phone System with the long-distance line of the défendant. The com- 
plaint asks the court to decree to plaintiff a right to connect its télé- 
phone line with the long-distance téléphone line of the défendant at 
Billings, upon such terms and for such compensation as the court may 
deèm just, and plaintiff prays that the court may proceed by law to 
détermine the right to connect and the value of the service and use of 
defendant's line. 

The défendant answered by admitting that the connection with and 
usé of defendant's lines by the plaintiff would increase the revenue of 
the plaintiff and accommodate its customers ; but it dénies that the use 
of défendantes lines by jplaintiff is ijecessary to the proper opération of 
the téléphone line of the plaintiff, and allèges that such connection is 
desired by plaintiff to save it the great expansé of building its tele- 
'^honé lines throiïgh thè territo'ry covered by the téléphone Unes of the 
d^efendant. It dénies that connection of the lines of the plaintiff with 
thpse.oî^Jtîeodefendant: would be a great or any convenieince to the 
public generally: in- Billings, and allèges that the public generally would 
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not be afforded any greater facilities in the use of téléphones, in event 
of the connection desired by plaintiff being made, than the public now 
hâve. Défendant allèges that the plaintiff and the défendant hâve com- 
peting téléphone Unes in and about Billings, but that the defendant's 
lines reach through a large territory not reached by the Unes of the 
plaintiff, and that the plaintiff seeks to hâve the use of defendant's 
lines throughout the sections of country not reached by plaintiff 's lines, 
solely for the pecuniary benefit and business convenience of plaintiff. 
Défendant further avers that such connection and use by the plaintiff 
of defendant's lines are not authorized by law. It allèges that the 
taking. sought is not necessary, and that its lines are already appro- 
priated to the public use, and that they cannot be taken or appropriated 
except for a more necessary public use, and that the connection and use 
sought are not authorized by the laws of the state of Montana. For 
further answer, the défendant allèges that its téléphone lines and System 
run into several states, se that téléphone connection can be had by per- 
sons within the said several states, and that use of its lines at any times, 
and in any manner that the plaintiff might see fit to make use of them, 
without the intervention of the employés or other instrumentalitiés of 
the défendant, would greatly interfère with defendant's lines and busi- 
ness, and would resuit in great loss to it, and that défendant would be 
obliged to construct additional lines at great cost, and that foreign 
electrical currents would injure and destroy the property ànd business 
of défendant, and that such use and connection as plaintiff desires is 
against the laws of the state of Montana, and contrary to the provisions 
of the fourteenth amendment to the Constitution of the United States. 

The plaintiff moved the court, under the pleadings, for findings un- 
der the provisions of title 7 of the Code of Civil Procédure of the state 
of Montana, entitled "Eminent Domain," and also asked the court to 
appoint three compétent persons as commissioners to ascertain and dé- 
termine the amount to be paid by the plaintiff to the défendant as dam- 
ages, by reason of the appropriation and use by the plaintiff of the de- 
fendant's téléphone lines at Billings, Mont. Bef ore the motion was sub- 
mitted, the court requested the respective parties to produce testimony 
as to how, if at ail, a connection could be had between the Systems of 
plaintiff and défendant companies, and generally upon the technical 
matters involved in the proposed connection and use of the lines of tlie 
défendant by the plaintiff. In accordance with this request by the 
court, a number of skilled téléphone engineers and practical téléphone 
men gave their testimony. Thereaf ter argument was had, and the 
matter submitted to the court. 

The constitutional and statutory provisions pertinent to the issues 
are as f ollows : 

Section 9, art. 15, Const. Mont. : 

"The right of eminent domain shall neyer be abridgefl, nor so construed as 
to prevent the législative assembly f rom taking the property and franchises 
of ineorporated companies, and subjectlng them to public use the same as 
the property of indlvlduals; and the police power of the state shall never be 
abridged, or so construed, as tq permit corporations to çondUct theisr business 
la sjjchinànner, as to Infrlnge the equalirlghts of indlvlduals, or the gênerai 
W^ll being of thé state," 

155 F.— 14 
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Section 14, art. 15, Const. Mont: 

"Any association or corporation, or the léssecs or managers thereof, organ- 
ized for the purpose, or any indlvldual, shall liave tlie riglit to construet or 
malntain Unes of telegraph or teleplione wlthln this state, and connect the 
same with other Unes ; and the législative assembly shall by gênerai law of 
uniform opération provide , reasonable régulations to glve full effect to thia 
section. No telegraph or téléphone company shall consolidate with, or hold a 
controlling interest In, the stoeiî or bonds of any other telegraph or téléphone 
Company owning or havijig the control of a conipetlng Une, or acquired by 
purchase or otUerwlse, any other competlug Une of telegraph or téléphone." 

Section 1001, Civ. Code Mont: 

"Any association or corporation, or the lessees or managers thereof, organ- 
ized for the purpose, or any individual, shall hâve the rlght to construet and 
maintain Unes of telegraph <jr. téléphone wlthin this state, and connect the 
same with other Unes, and in <jase suoh persons or corporations cannot agrée 
as to the compensation to be pàld for the privilège of sucli connection, the ac- 
quiring of thé right by the one to use the Une of the other may be had in 
proceedings under the Code Of Civil Procédure and the damages assessed, and 
the right of connection grapted, as provided In the Code of CivU Procédure." 

Code Çiv. prbc. § 3211: : 

"Subject to tie provisions Qt this title, the right of émlnènt domain may 
"be exercised in Jbehalf of thé'foljowing public uses: • ♦ •(7). Téléphone 
or electrlc light Unes." '"' 

Code Civ. Proc.§221f3:. 

"The following' is a cIft?^|lcfttion of the estâtes and rights in lands subject 
to be talien for publie use; : (J) A fee simple when talcen for public buildings 
or grounds or for permanent buildings, for réservoirs and dams, and perma- 
nent flooding oecasioned thereby, or for an outlet, for a flow, or a place for the 
deposit of débrtS or tailings of a mine. (2) M easement,^hen talien for any 
other useû'i , , j 

Codé Çiv. Pr-pc. § SS13:, ^ 

"The priva te property which may be tàken under this title Ineludes: 
• • * (5) AU rights of, way for aUy and ail the purposes mentioned In 
section 2211, and any ahd ail structures and Improvements thereon, and the 
Jonds held and used in connection therewith must be subject to be connected 
with, crossed, or Intersected by any other right of way or Improvements or 
structures thereon. They toùst also be subject to a limited use, in common 
with the owner' thereof , when necessary; but such uses, crossings, intersec- 
tions, and 'connections miust be made In manner most compatible with the 
' greatest publie ^neflt and least private injury. (6) AU classes of prlvate 
.property not enumerated may be taken fpr public use, whên such taljing is 
àtithorized by law." ' 

■/Codé Civ. Proc.§ 2214: 

"Before property. can be taiien it must appear : (1) Thàt the use to whlch 
Itis to bé applied Is a use authorized by law. (2) That the taliing is necessary 
to such use." 

Code Civ. Proç. § 2320: 

' "The court or jijdge bas power: (1) To regulate and détermine the place 
jiana manner of making thé connection and crossings, and employlng the corn- 
\pxoB uses mentioned Jn subdivision 5, section i^l3, of this title, and of the oo- 
cnpying of canj'ôtt?, i)assès and deflles, loir railiroâd purposes, as permittéd and 
regulated by the laws bf ttils St'atçi or of th^ Ùhlted States. (2) To détermine 
whéther or not thfe use'ïcfr whieh the pro^iér^ Is sought to ife apprtpriated, 
Is a public use wlthin the meanlng of the laws of this state. ^) To llmlt 
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the amount pt property sought to be appropriated, If lu the opinion of the 
coTlrt or Judge, the quantity sought to be appropriated Is not necessary. (4) 
tf the court or Judge Is satisfled that the public Interests require the taking of 
such lands, It or he must mal^e an order appointing three compétent persons, 
résidents in said county, commi^loners to ascertaln and détermine the amount 
to be paid. by the plaintiff to eaeh owner or other person interested in sueh 
property, as damages, by reason of the appropriation of such property, and 
Bpeclfy the time and place of the flrst meeting of such commissioners, and 
flxing their compensation. Any party may object to the appointment of any 
person as a commissioner on the same grounds that he might object to hlm 
as a trial juror." 

It is very clear that plaintiff has a right, under the Constitution of the 
State (section 14, art. 15), to connect its téléphone line with defendant's. 
"Full effect," by uniform law providing reasonable régulation, is re- 
quired to be given to the provision giving the right to connect. Cer- 
tainly some force and effect to this constitutional right of connection 
were intended by the action of the législative assembly in énacting sec- 
tion 1001, Civ. Code, proceeding under the mandate of the Constitution. 
The question is therefore: What effect has been given, and to what 
extent has législative action been had ? 

A mère physical connection of téléphone Systems is of no advantage, 
unless right of use is enjoyed. By the very nature of the property, the 
only substantial way to enjoy the connection is to be able to use the 
lines when connected. I am disposed to think, upon full considération, 
that the right of connection granted by the Constitution means in tele- 
phony more than mère mechanical union, and contemplâtes use as a 
necessary incident to the right to connect, and that the statute, in em- 
ploying the word "use," might be accepted as an interprétation of the 
constitutional right of connection. But, if my interprétation of the con- 
stitutional authority is too broad, it cannot be doubted that the Législa- 
ture kept within its power when it provided for acquiring a right of 
use, even though such right might be an extension of constitutional au- 
thority. Atchison, Topeka & Santa Fé Ry. Co. v. Denver & N. O. R. 
R. Co., 110 U. S. 667, 4 Sup. Ct. 185, 28 L. Ed. 291. 

The right to be acquired must be regarded in its relation to the char- 
acter pf the thing used, and, while rights of property should always be 
scrupulously protected, by strict construction of laws conferring power 
of appropriation of the property of a person for public use, no con- 
struction of a substantial privilège should be adopted which, in its 
practical effect, would deny the benefit expressly and clearly intended. 
I think that the use that may be acquired by the plaintiff company is 
such as is practicable by a connection like that had in the every day 
service with defendant's own connections. This is f easible by a plan of 
trunking between the exchanges, where the respective switch or toU 
boards are maintained. The défendant company would then receive 
the business from the plaintiff as it now receives business coming from 
one of its own subscribers. Electricians of expérience say that it is 
neither against scientific rules, nor uncommon, in practical telephony, 
to find one téléphone plant connected with toU lines of other Systems ; 
that the matter of current is practically the same in talking on ail Sys- 
tems; and that, if the established circuits cannot do the business, the 
method of taking care of incrçased business or a:n overload is by string- 
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ing more dfcuîts. The operators of défendant company would hâve 
to be made use of to make such service practical ; the additional service 
that the defendant's operators would hâve to perform being that of 
"plugging in," answering, and getting the connection. But, in efïect, 
the same process is required to be used for a patron of the défendant 
company's exchange, so that the question is really resolved into one of 
détail, and is not one of practicability. It may even be that, owing to 
possible différences in the switchboards of the two companies, an auxil- 
iai7 apparatus will be necessary ; but that is also a matter of mechanical 
adjustment, not unusual or at ail difficult of arrangement. 

The right to use is the thing the law has said may be acquired. 
Therefore, where appropriate proceedings are instituted, as in this 
case, it is this right of use that is to be acquired ; and the reasonable, 
practical method by which the right may be enjoyed is use by a con- 
nection made so that the one company, by its operators, may call the 
operators of the other company, which must receive the long-distance 
busine'ss ôf the subscribers of the plaintiff company and care for the 
same very much as it would like business of its own patrons. In other 
words, where two companies owning différent lines of téléphones in 
Montana cannot agrée upon the compensation for the privilège of con- 
nection ând use, the law of Montana obliges the one to submit to con- 
nection 'iyith the other, and (upon payment of damages to be assessed), 
to accept à patronage, and to submit to a necessary use that it might not 
wish to accept or allow, and probably could not be compelled to accept 
or allow, were it not for the provisions of the Constitution and laws 
of the State. 

It would be too narrow a view of the constitutional provision and 
the law to say that right of connection and use is satisfied by mère 
physical union of the téléphone wires and mère adjustment of the same. 
Right of connection and use means the privilège of having the business 
proffered accepted and efficiently cared for by the receiving company, 
through its agents or operators, substantially as would be the business 
proffered by one of its own subscribers. 

No questions of complicated traffic arrangements enter into the con- 
sidération of the matter as it now stands before the court. Difficulties 
of such a nature may arise hereafter, but they can be surmounted when 
the principle is recognized that the spirit of the Constitution and the 
letter of the laws of the state, in which défendant opérâtes its lines, 
compel it, under its primai duty to the public, to yield to the right of 
plaintiff company to connect its Une with defendant's, and to enjoy the 
use thereof in a reasonable and effective way, provided, of course, dam- 
ages are paid, as required by law. Atlantic Coast Line R. Co. v. N. 
C. Corporation Commission (June 1, 1907) 27 Sup. Ct. 585, 51 L. Ed. 
933 ; Campbellsville Tel. Co. v. Lebanon t,. & L. Tel. Co., 80 S. W. 
1114, 84 S. W. 518, 118 Ky. 277. 

From thèse views it follows that plaintiff is withjn its rights when it 
invokes the power of eminent domain for proposed long-distance télé- 
phone connections, which constitute a clearly defined public use. Th6 
use sought is cortvenient and of great benefit to the public. There will 
be no taking in the sensé of exclusion of défendant company from en- 
joyment or control of its property; but rather a limited use such as a 
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Company operating a téléphone System offers to and necessarily sur- 
renders to a patron when its Unes are being used for conversation. 

Défendant, having erected its System subject to reasonable imposi- 
tions that might be put upon it by the Constitution and laws of the 
State, is under a duty to allow such a connection and use as is outlined 
above. 

The motion is granted. 



SHALLUS V. UNITED STATES. 

(Circuit Court, D. Maryland. July 1, 1907.) 

No. 153 (1,686). 

1. Cdbtoms Duties— Classification— Tin Disks. 

Tin disks, wliich are eut from slieets of tin plate in the manufacture of 
cans, in order to leave openiugs for fiUing tlie caus, and whieli are used 
to some extent for closing the openings in smaller cans, also for a variety 
of other purposes for which such disks are needed, and this without fur- 
ther opérations, are not "waste," within the meaning of Tariff Act July 
24, 1897, c. 11, § 1, Schedule N, par. 463, 30 Stat. 194 [U. S. Comp. St. 1901, 
p. 1679], but articles "wholly or partly manufactured from tin plate" 
wlthln the meaning of Schedule O, par. 140, 30 Stat 162 [U. S. Comp. St. 
1901, p. 1639]. 

2. Samf—"Manui'actueed"— "Waste"— Inoidental Peoducts. 

Articles produced incidentally to the manufacture of other articles, and 
which are themselves ready to be used for various purposes without fur- 
ther trea.tment, are under the tariff laws subject to classiflcatlon as "man- 
ufactured," rather than as "waste." 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Appeal from the décision of the Board of Cîeneral Appraisers at 
New York on the protest of the importer from the assesment by the 
coUector of customs at the port of Baltimore of duty at the rate of 
1% cents per pound on merchandise invoiced as 77 barrels of scrap 
tin cireles, weighing 83,800 pounds and valued at $414, imported from 
Canada. 

Walter Evans Hampton and James W. Purdy, Jr., for importer. 
John C. Rose, U. S. Atty. 

MORRIS, District Judge. It was claimed by the importer that the 
merchandise should be dutiable at 10 per cent, as waste, under Act 
July 24, 1897, c. 11, § 1, Schedule N, par. 463, 30 Stat. 194 [U. S. 
Comp. St. 1901, p. 1679] , or else either at 10 per cent, or 30 per cent., 
under section 6 of the same act, or at 45 per cent., under paragraph 
193, or free under paragraph 683, or dutiable by assimilation of ma- 
terial of chief value under section 7. The merchandise consists of 
circular tin disks about 1% inches in diameter, eut from sheets of tin 
plate in the manufacture of tin cans for hermetically sealed fruits and 
vegetables. The top of the tin can must hâve a hole in it, in order to 
allow it to be filled, and thèse disks resuit from the stamping out of 
that hole. They can be and are used for a variety of purposes for 
which a circular disk of sheet tin is needed. For instance: They can 
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be used for the cap of a can having a hole of sôniewbat less diameter. 
They cati be used for the tops or bottoms of round tin boxes for 
salves or medicines or candies. . They are largely used by roofers in 
nailing- on sheathing paper, the nail being driven through the disk 
and affording a more secure hold for the nail head. They are used as 
caps to the tops of cork stoppers for bottles, and many similar uses. 
If for thèse purposes it is essential to hâve tin disks, ànd for capping 
cans they are essential, disks would hâve to be obtained by cutting 
them out of sheet tin for the spécial purpose, if not otherwise obtain- 
able. For this reason, and because tl^ey can be so used without under- 
going any intermediate process of manufacture, but are fit to use just 
as they are, they hâve been held dùtiable as an article manufactured 
from tin plate, under paragraph 140, and not as waste. T. D. 15,786, 
March 22, 1895; T. D. 24,759, G. A. 5,463, October 31, 1903; T. 
D. ,2,571, G. A.. 5,632, April 1, 1904. The cpllector at the port of Balti- 
more assessed the mercharidise under Act July 24, 1897, c. 11, § 1, 
Schedule C, pars. 134, 140, 30 Stat. 160, 162 [U. S. Gomp. St. 1901, 
pp." l'638,'1639], at 1% cents per pound; holding the merchandise to be 
an article which was rnanufaçturéd frpm. the tin plate. The protest of 
the, importer was overruled by the General Appraisers. 

The facts and the law to be applied are very fully stated in the care- 
ful opinion rendered by General Appraiser Fischer in a prior case, 
which is as follôws : ' 

FISCHE^, General Appralse^. 4 The merchandise consista of tin disks about 
X% inehes,Jn diameter, ^pon whleh. duty J^as. ^ssessed at the rate of 1% cents 
per pound under the provisions of par^gr^phs l^ri;and 140 of the act of 
July 24, 1897, and which are claimed to be dutlable properly at 10 per cent, 
onder: paragraph 463, as waste, Or at jp pv 20 per cent, under section 6, or 
at 45 per cent, under paragraph 193, either direetly or by virtue of section 
7, or free of duty under paragraph 683. We find from the record, including 
testlniony '^vén by the vfritnèsses for the' liHporter, and from the ofBcial sam- 
piës, that the articles In question are of the précise character and description 
M those which were the subject of the board declsioijs In G. A. 5,463 (T. D. 
24,759), and G. A, 5,632 (T. D, 25,171). The latter décision Is as foUows (T. 
D. 2g;i71; G. A. 5.632): 

"Fischer, General Appraiser. The mierchandls'e Is described In the col- 
lector's report as 'circnlar tin disks (new) varying in diameter from 1% to 3 
inches.' Duty was assessed thereon at the rate of .1^ cents per pound un- 
der the'provisions of'Act .ÎUly 24; 1897, cil; 5 1, Schèdulç E, pars. 134, 140, 
30 Stat. 161. 162 [U. S. Comp. St 1901, pp. 1638, 1639]i and 'the Importer 
clalms, among other things, that they are properly dutlable as waste, at 10 
peri cent, under paragraph 463, or at 45 per cent* under paragraph 193. In- 
asmuch as the Importer does not dispute ta any way the, accuracy of thi» 
description, but submits his case.'solely on the quesi:ion ôî law involved, we 
flnd the faCts to be as Stated In the poiléctor's rèpor't,' aiid we flnd, further, 
that the goods are Similar iii air respects tothose which A^ere held In G; A, 
5,463 (T. D. 24,759) to be dutlable at the rate herein assessed. The question 
of the proper rate of duty onthls ^lass of merchandise was declded In the 
décision just mentioned, after hearing niuch testimqny and on a very com- 
plète record, and this prôtest would 'be overruled on the authority of sald dé- 
cision without further argument, but that the counseV'for the importer In his' 
brlef has abandoned hls clalm; under paragraph 46S aad hks urged with some 
Ingaiulty and much pertlnacjtyitheîfdalm under patagiî^pfi 193^ — a contention 
not hitherto much pressed In the varions cases of tliié 1 character that hâve 
been passed on by the board. The only question iô be decided, thèrefore, 
Is whether the articles fall properly lirlthln the 'provisions of paragraph» 134 
and 14C», whlch read, respéctlvely: i : 
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'134. Sheetg or plates bf Iron or steel, or taggers iron or steel, coated Tvith 
tin or lead or with a mixture of whicb thèse metals or either of them la a 
component part, by the dipping or any other process, and commercially 
Imown as tin plates, terne plates, and taggers' tin, one and one-half cents per 
pound.' 

"'140. No article not specially provided for in this Act, whlch Is wiiolly 
(ïr partly manuf actured from tin plate, terne plate, or the sheet, plate, hoop, 
band, or scroll Iron, or steel herein provided for, or of which such tin plate, 
terne plate, sheet, plate, hoop, band, or scroll iron or steel shall be the mate- 
rlal :of diief value, shall pay a lower rate of duty than that imposed on the 
tin plate, terne plate, or sheet, plate, hoop, band, or scroll iron or steel from 
which It Is made, or of which it shall be the component thereof of chief value.' 

!'0r under paragraph 193, which reads: 

" '193. Articles or wares not specially provided for in this Act, composed 
wholly or In part of Iron, steel, lead, copper, nickel, pewter, zinc, gold, silver, 
platlnum, aluminum or other métal and vfhether partly or wholly manufac- 
tured, 45 per centùm ad Valorem.' 

"The flrst point counsel for the importer advanees appears to be that tbe 
disks are made from tin cansi and that they are, therefore, articles made from 
articles that are made from tin plrite, and that they are not articles made 
from; tin plate. ThS^ argument Is not founded on f act. In the processi of 
manufacturing tin cans the pièce that forms the body of the Can Is flrst beat 
and. secured In cylindrical shape, then the bottom Is put on, and flnaliy' the 
topi which Isa clréular pièce of tin plate, witb a circular pièce eut ouf of 
the center; the diameter of the cut-out being in proportion to the size of the 
can. The purpose of cuttlng this iriece ont Is to permit the fllllng of the can, 
whicK beîhg âccomplished, a larger pièce than that eut out te soldèred oh to 
close the aperture. It Is thé tin disks thus obtalhed which, It will'be notéfl, 
are eut from the tin plate before It becomes part of the can, that form the 
subject of thé importation now in question. 

"Another argument of counsel for the importer la that, because the produc- 
tion of theafr disks was not the prlmary object of the manufacturing process 
to which thejf' owè their existence, the main purpose being the fabrication of 
tin cànsi; they are, therefore, not dutiabl* as 'articles manufactured from tin 
plate.' This contention is untenable. It is probably safè to assume that the 
counsel for p^e Importer will admit that the tin cans produced, as descçibed 
are article^ -made from tin plate. To assume the contrapy would be absurd. 
And, this granted, how can It be said that the tin disks made f ronji the s,ame 
sheet of plate, and at the same time, are not equally 'articles made from tin 
plate'? That two merchantable articles, each useful for différent purposes, 
can be made at one opération, Is a tribute to modem mechanical ingenulty 
and economical methods of production; but It is not a reason for classifying 
one of the articles at a lower rate of duty than the other, when the explicit 
provisions of the same t'arlff paragraph cover both. A référence to the déci- 
sion of the Suprême Court in Junge v. Hedden, 146 U. S. 233, 13 Sup. Ct. 88, 
36 11. Ed. 953, amply demonstrates that the word 'articles' is broad enough 
to cover: thèse disks, irrespective of the manner In which they were manufac- 
tured. That a by-product, or Incidental product, occurring in.a manufactur- 
ing process, may nevertheless be 'a manufactm-ed article,' was,decided in the 
case of Standard Varnish Works v. United States. 59 Fed. 456, 8 C. O. A. 
178, whereln the Circuit Court of Appeals for the Second Circuit, In passing 
upon candie tar, a residuum or by-product in the manufacturé ,of candies, 
Bays: 'The propess of distillation to which the tallow, ërease, or oU is sub- 
jécted is apparently not pndertaken witb the Intention thereby to obtain this 
new article. What is sought for Is the glycérine and fatty acid to t^e .made 
Into candies. • ♦ • • As the goods are manufactured articles mailé from 
tin plate, they f al] precisely within the provisions of paragraphs 134 and 140, 
and there is no need'of l'ecoui-se to the 'basket clause.' Paragraph 193. It is 
quite conceivable, and, Indeed, it was Intlmated by a witness In one Of the 
hearlngs held by the board on other protests on the same class of igoods, that 
thèse disks are soniëtiùies stamped direGtly out of tin plates or sheets, in 
: whlcb case It- is certainly! not open to argument that they are anythlng else 
but 'articles manuf^çtuired from tin plate.' If,; thèn, the contention, «f the 



^16 155 FEDERAL EEPOETEB. 

Importera should prevail In thls instance, we Bhould hâve two différent rates 
of, duty for tibe same article; for It must be remembered tlie disks, In the 
condition as imported, diffier in no respect wliatever, being complète articles 
fully flnished and ready for use just as tbiey are for tlie varions purposes 
cited in G. A. 5,463. 

"The tlilrd point urged by the counsel for the importer is that, if the as- 
sessment as made Is afflrmed, the resuit will be that, owlng to the low price 
of thèse disks conséquent on the circumstance of thelr production, the duty 
levied thereon will be considerably higher ad valorem than the more valuable 
articles made from tin plate pay. This resuit, however inéquitable it may 
seem, is net an unusual concomitant of subjecting goods to duty at spécifie 
rates. It is not wlthin our jurisdietion to assume to readjust the tarifif sched- 
ules on équitable principles. That function belongs to the lawmaklng power. 
It is urged that to afflrm the assessment of duty as made- woUJd work an. in- 
justice and absurdity, and cases are cited to show that an interprétation of 
a statute that would so resuit should be avoided. What amounts to an 'in- 
justice' or 'absurdity' is a matter of opinion. Where the statute is so ex- 
plicit, and wlthout amblgulty, elther latent or patent, as the one under which 
thèse goods were assessed, there is no need of any strained. construction. 
The statute Interprets itself. In Thomley v. United States, 113 U; S. 310, 5 
Sup. Ot 491, 28 L. Ed. 999, the Suprême Court sald: «Where the meanlng of 
a statute is plain, it is the duty of the courts to enforce it according to Its 
-Qbvloust^TDs. In such a case there is no.necessity for its construction.' 
And la Lewis v. United States, 92 U. S. 618j 23 L. Ed. 513:,; 'Where the lan- 
guage of a statute is transparent and the meaning clear, there îis no room for 
the office of construction. There should be no construction wherô there is 
nothîng, tp construe.' Note, also. Marine v, Packham, 52 Fed. 578, 3 O. C. 
A. 210, and Coles v. Colleotor, 100 Fed. 442, 40 C. C. A. 478. 

"Weare of the opinion that the contention of counsel for jthe importer is 
clearly not malntainable. The protest is accordingly overruledj and the déci- 
sion of the collecter afflrmed." 

The testimony taken in the case under considération leada us to no différent 
conclusion from that arrived at in the préviens cases, and, foilowing the dé- 
cision quoted, we overrule the protest and afflrm the assessment of duty as 
made by the collector. 

The décision oi the Board of United States General Appraisers is 
affirmèd. 



In re HAREIS. 

(District Court, N. D. Alabama, S. D. July iS, 1907.) 

No. 7,640. 

1. BANKBtrPTcT — Involuntaet Pboceedings — Amendmrnt of Arswee bt 

Geeditob. 

- Formai amendments to an answer flled by a créditer to a pétition in in- 
voluntary bankruptoy against hls debtor may be made at any tlme be- 
'' fore adjudication. 

2. Same— Amendment oF PBTjtTjoN. 

A pétition In inyoluntâry bankruptcy cannot be amended to allège ad- 
ditional acts of bankruptcy after the tlme for pleading thereto has passed 
and the alleged baukrupt by making default has confessed the acts 
, charged. . - 

[Ed. Note. — For cases lu point, see Cent Dig. vol. 6, JBankniptcy, §§ 126- 
'■,129.], 

S.SaME-'PEOCEDITBE WHES Two OB MOBE PETITIONS AKB FlLED. 

Rule 7 of the gênerai ordets in bainkruptcy, whlch providea that where 

two or more pétitions in bankruptcy are flled, against a debtor alleging 

: t separate acts of baidsruptcy, and the debtor shail'appear and answer such 
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' pétitions, the one whict charges the earlier act of jfeankruptcy shall be 
flrst heard and determined, applied only where the défendant takes Issue 
on both or ail of the pétitions. Where two pétitions are filed alleging dif- 
férent aets of bankruptcy, and the défendant answers but one, which 
charges the earlier act, the rule bas no application, and the case will pro- 
ceed upon the pétition which is eonfessed; the other remaining in abey- 
ance. 

4. SaME— ANSWEB— SUFFIOIENCY. 

Where a pétition in bankruptcy charges as an act of bankruptcy a trans- 
fer of property by the défendant, while insolvent, to a creditor in pay- 
aient of hïs debt with intent to prêter such creditor, an answer, which In 
efflect admits the insolveney and the act chargea, but merely dénies the in- 
tent, raises no issue upon which the défendant is entitled to a jury trial. 

In Bankruptcy. Involuntary proceeding. 

Brown & Murphy, for first petitioning creditors. 
Thompson & Thompson and Blackburn & Powell, for second pe- 
titioning creditors. 
Z. P. Rudolph, for W. G. Harris, bankrupt. 
Sterling A. Wood, for R. H. Eggleston, receiver. 

HUNDLEY, District Judge. Stated in chronological order, in so 
far as is necessary for the purposes of this decree, the record in this 
case shows the following: On the 6th day of June, 1907, one of the 
creditors of W. G. Harris filed a pétition in due form, praying for 
an adjudication in involuntary bankruptcy against said Harris. Upon 
the filing of this pétition, a receiver of the estate of said alleged bank- 
rupt was duly appointed. On the 8th day of June, 1907, other credit- 
ors of the alleged bankrupt filed a pétition praying an adjudication in 
bankruptcy, and averring acts of bankruptcy prior to the acts of bank- 
ruptcy as averred in the pétition filed on the 6th day of June, 1907. 
On the Séth day of June, 1907, Jacob Epstein, trading as the Baltimore 
Bargain House, an alleged creditor of said W. G. Harris, filed his answer 
denying that said Harris had committed any act of bankruptcy, as aver- 
red in the first pétition. On the 29th day of June, 1907, W. G. Harris, 
the alleged bankrupt, filed an answer purporting to controvert the 
acts of bankruptcy averred in the second pétition filed by one of the 
creditors. Concurrent with the filing of this answer, said Harris de- 
manded a trial by jury. On the 2d day of July, 1907, the Southern Art 
Glass Company, one of the creditors of the alleged bankrupt, filed a 
^:ontest of the acts of bankruptcy as averred and set forth in the second 
pétition filed by creditors. 

On the hearing of this cause, the creditors filing the second pétition, 
moved to strike out the answer and demand for a jury, filed by the 
alleged bankrupt ; and the creditors, who filed the first pétition, moved 
to strike from the files the answer filed by Jacob Epstein, contest- 
ing the acts of bankruptcy averred in the first pétition. On the hearing 
of this cause, the first petitioning creditors also asked to amend their 
original pétition by averring acts of bankruptcy prior to those averred 
in the second pétition. 

Amidst ail this maze of pétition and counter pétition, motion and 
counter motion, I shall, endeavor as best I can to sift the wheat from 
the cbafï, and corne direct to the vital questions presented in this case. 
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However wôrthy ànd commendable it may be for attoméys to use skill 
and energy iri protecting the îiiterests of their clients, and thus in- 
directly, if not directly, protecting tlieir own interests in the matter of 
fées in bankruptcy cases, yet it is the duty of the courti without regard 
to any of thèse considérations, to so construe the bankruptcy law 
and proceedings thereunder as to best conserve the purposes for which 
this law was enacted. 

The motion of the creditors filiiig the first pétition, to strike from the 
files the answer filed by Jacob Epstein, is sustained, because said an- 
swer filed by said Jacob Epstein is not sworn to as required by law. 
The motion of the said Epstein to amend his answer by filing the 
proper affidavit thereto is allowed, and said original answer as filed 
by him, with amendment as to affidavit, is therefore before the court for 
considération in thèse proceedings as if the affidavit was originally 
attadhed thereto. Amendments of this character may be made at any 
time before adjudication. Section 59f, Bankruptcy Act (Act July 1, 
1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3445]) ; In re 
Stein, 105 Fed. 749, 45 C. C. A. 29; In re Mackey (D. C.) 110 Fed. 
356. The amendment filed by the first petitioning creditors, seeking 
to amend their first pétition so as to aver acts of bankruptcy prior to the 
acts of bankruptcy averred in the second pétition, is overruled. This 
amendment comes too late, and cannot properly and lawfully be allowed. 
The debtor having failed to answer or plead to the first pétition, the 
averments therein are taken as confessed against him. To permit the 
amendment proposed would be, in efïect, to permit the making of an 
entire new case, and that, too, after the time for pleading has expired. 

I now corne to the considération of the really important and vital 
issue in this case; that is, whether that pétition which was first filed 
shall be first heard, or whether the pétition which was afterwards filed, 
on the 8th day of June, alleging acts of bankruptcy prior to those al- 
leged in the first pétition, shall first be heard and tried. It is contend- 
ed by counsel for thé second pétition that this pétition should be heard, 
first, because, under and by virtue of rule 7 of the gênerai orders in 
bankruptcy, that pétition which avers prior acts of bankruptcy must 
hâve priority of considération. The proper décision of this question 
requires me to construe the purport, meaning, and intention of said 
rule 7 of the gênerai orders in bankruptcy. It is true that, where twa 
or more pétitions are filed by creditors against a common debtor, al- 
leging separate acts of bankruptcy, this rule does provide for the hear- 
ing and détermination of that pétition which avers the earlier act of 
bankruptcy; but this is not a gênerai right conferred under that rule 
in ail cases where two or more pétitions are filed, but the right of 
priority can only be secured by the happening of certain contingencies 
set forth in the rule. The rtile must be strictly construed. What the 
rule intends, and what right, if any, the rule actually confers, must be 
gathered from the four corners of the rule itself. 

Now, in the first place, how is this rule called into action? How can 
the rights thereunder prescribed be obtained, and by whom? Can that 
rule be called into action by the alleged bankrupt alone, or by th<; 
creditors of the bankrupt alone? I submit that a careful reading of the 
rule itself is only necessary for the détermination of this question, and 
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that it clearly appears thatthe ruie can be put in motion only by an act 
pf the creditors and dçbtor jointly. 

The mère filing of two or niore pétitions, one of which avers a prior 
act of bankruptcy, cannot put in action the enforcement of this rule. 
By référence to the rule, it will be seen that there are two things 
absolutely necessary to bring this rule in force: First, two or more 
pétitions must be fiiled by creditors against a common debtor, alleging 
separate acts of bankruptcy committed by said debtor; and, second, 
"the debtor shall appear and show cause against an adjudication in 
bankruptcy against him on the pétitions." Rule 7, Collier on Bank- 
ruptcy (6th Ed.) p. 638. 

It will be noted that the plural is used, and référence is made to 
fçôtitions, and not to a pétition or any one of thèse two or more péti- 
tions. There being two pétitions only in this case, to bring in action 
this rule, it was. necessary for the debtor to answer both of thèse 
pétitions; Had there been three pétitions, it would hâve been equally 
necessary for the debtor to hâve answered ail three of the pétitions. In 
fine, if the debtor does not appear and show cause on ail of the péti- 
tions, the cause proceeds as it would in the ordinary course of légal 
procédure, withotrt regard to the rule. It foUows, therefore, that the 
answer of the debtor and his demand for a jury must be stricken from 
the files: First, because the answer does not controvert the allégations 
of both pétitions ; and, second, bècause of the grounds averred in 
the motion of the creditors filing the second pétition, to wit, that 
the said answer of the bankrupt is insufficient, in that it does not con- 
trovert the allégations of bankruptcy alleged in the second pétition. 

It is true that the debtor dénies that he committed any act of bank- 
ruptcy as alleged in said pétition, and, if this were ail, it would be 
treated as a sufficient answer or déniai of bankruptcy, but the debtor 
goes further, and endeavors to set out such facts upon which this 
déniai is predicated, and those facts, when construed, construing the 
pleading more strongly against the pleader, in reality admit the in- 
solvency of the debtor, and also admit the acts of bankruptcy averred 
in the second pétition, but seeks to avoid them by stating that they were 
done without "any intention of preferring his creditors." To permit 
a debtor to bring in issue before a jury the intention alone, with which 
the debtor, while insolvent, permits any créditer to bave a préférence, 
would be to permit him to présent an issue not warranted by the bank- 
rupt law. Where an insolvent debtor transfers to one of his creditors 
Personal property sufficient in value to satisfy the debt in fuU, his 
"intent to prefer such créditer over his other creditors," necessary to 
make such transfer an act of bankruptcy, will be presumed; the préf- 
érence being the natural resuit of the transfer. Johnson v. Wald et al., 
93 Fed. 640, 35 C. C. A. 622 ; Rex Buggy Co. et al. v. Hearick et al., 
133 Fed. 310, 65 C. C. A. 676, and numerous other cases there cited. 

It is contended by the debtor that he should be permitted to contest 
any one ôf the pétitions alleging acts of bankruptcy that he may 
désire, and this contention is urged, in that he does not désire to be 
adjudicated a bankrupt upon any untrue averment. The debtor has a 
right to bring, in issue such a question as this, but not in this manner, 
for he has eonfessed the acts of bankruptcy averred in the first pétition. 
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If he is adjudieated a bankrupt upon a pétition statîng acts ôf'bank- 
ruptcy of wiîich he was not guilty, he would still hâve his day in court 
after adjudication, by taking action to cause such adjudication to be 
annulled or vacated. This right is provided for and conserved under 
rule 7. ' 

It must not be forgotten that ît is the creditors who filed the second 
pétition, who hâve filed. the motion to strike from the files the answer 
of the debtor, Harris, and his demand for a jury. With the answer 
of the debtor and demand for a jury stricken from the files, we hâve 
left only the two pétitions and the contest thereof, filed by the credit- 
ors Epstein and the Southern Art Glass Company. With the contest 
by the debtor outof the way, rule 7 has no application whatever in 
thèse ■proceedings, and hehce it follows that the two pétitions filed by the 
creditors must be considered in the order of their filing. 

It is; therefore ordered, adjùdged, and decreed that-the first pétition 
filed by; the creditors on the 6th day of June, 1907, and the answer 
thereto filed by Jacob Epstein, one of the creditors, be, and the same 
are hercby, referred to the référée in bankruptcy at Birmingham, to wit, 
Alex C Birch, with instruètions to givë notice and set a dayto take 
testitnony on the issues raisedby theisaïd first pétition and the creditor's 
ansT^er tiiereto. It is further of dsred, adjùdged, and decreed that the 
said Alex C. Birch report the .évidence to the judgef of this court at 
Huhtsvilk, on or before the 35th day of July, 1907, that on such evi- 
deèce. adjudication be made or not as. the same may warrant. AU 
proceedings 'and questions in relation tprthe second pétition, ànd the 
answer thereto, are held in abeyance until the final hearing on the first 
pétition.. ' 

ST. LOUIS & S. F. E; CO. v. HADLEY, Atty. Gen., et al. (and 17 

Other cases). 

(Ûlrcait Court, W. D. Missouri, W. D. June 17, 1907) 

.,', . ^, No. 2.&88. 

1. EQUITT— PLEADING— SlTpràEÎIESrTAI. BILL. 

Wli,ere suits by raiiroàd ; bompanies to.reStraln the enforcement of a 

\, State statute fixing freigbt rates, on the ground that it was confiscatory 

. and unconstitutional, were pending in a fédéral court at the time of thé 

enactmentof a second statute flxing pSssénger rates, the question of the 

constitutlonaiity of thé secOlid a&t may properly be raised and determined 

In the;pendlng sults on supplementalbills. 

2. CouBTS— Fédéral and Statœ Courts— Pbioritt or Jubisdiction. 

Where bills were tendered for filing in a fédéral court pursuant to no- 
tice prevîously givep, and while leave wa? not then granted because of the 
absence of défendants, fèstraining orders were issued by the court based 
thereon, the court obtainëd Jurlsdiction ove'r the sub.1ect-matter of the 
suits from such time, whlch was not ousted by the institution of sults in 
a State court subsequently, but before the formai filing of the bills. 

FEd. Note.— For cases in point, see Cent Dig. vol. 13, Courts, §§ 1346, 
1347.] ,. , 

3. Samb— Jubisdiction of Fedebal- Couets— SpiTS to Ehjoin Enfoecement 

DP State Statute. ' ' 

A fédéral court of equity has jurisdiétion of suits to détermine th& 
constitationality of state statutes regulating rallroad ratéà#hich are at- 
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tacked on the ground that the rates flxed are unremuneratlve to the rail- 
road companies, and that their efflect, if enforced, will be to deprive the 
companies affected of their property without due process of law, and such 
suits are appropriate means for determining the question. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 13, Courts, li 820, 
823. 

Jurisdiction In cases involving fédéral question, see notes to Bailey v. 
Mosher, 11 C. C. A. 308; Montana Ore Purchasing Co. v. Boston & M. C. 
C. & S. Min. Co., 35 C. C. A. 7.] 

4. Oaeeiebs— Statute Requlatikg Raileoad Rates— Pbeliminaet Injtjnc- 
TION TO Restbain Enfoboement. 

Preliminary injunctions to restrain the putting into effect of a state 
statute flxing maximum rates of passenger fares on rallroads denied to 
await a démonstration of the reasonableness or unreasonableness of such 
rates by actual trial for a reasonable length of time. 

In Equity. 

Frank Hagennan, for complainants. 

Herbert S. Hadley, John Kennish, Sanford B, Ladd, and F. W. 
Lehmann, for défendants. 

MgPHERSON, District Judge. Thèse cases were argued on Sat- 
urday and taken under advisement until this time. The situation is 
such that I must décide the questions to-day. Limited as the time has 
been, I hâve an abiding conviction of what should be donc, even if the 
reasons therefor may not be stated with the fullness that the import- 
ance of the matters requires. I hâve been much aided by the argu- 
ments, which were strong, éloquent, and powerful, by counsel repre- 
senting both sides, and, as it seems to me, every phase of the questions 
was so illuminated by the arguments that ail possible questions are at 
an end of debate. The real question hère is: Has this coui^t juris- 
diction over the passenger fare law of 1907 of the Missouri Législa- 
ture, by which it is declared that the légal fare b? two cents per mile ? 
A question connected with that is whether the bills tendered are sup- 
plemental bills to those filed in the 18 cases two years ago to enjom 
the enforcement of the freight tariff law of 1905 now pending before 
the master. 

A supplemental bill usually is where there has been some change 
in the rights or status of the parties which must be carried forward 
by a supplemental bill, and usually, when a supplemental bill is thus 
allowed, matters can be brought in which could bave been covered 
by an amendment to the original bill. Thèse discussions as to sup- 
plemental bills, as well as to other bills, are exceedingly technical. 
It seems to me that the test is, not so much in the way a pleading is 
styled, as what the allégations of the pleading are. Formerly, discus- 
sions as to varions bills in equity gave rise to great delay ; the results 
being that years and years would elapse before a ehancery case could 
be concluded. Looking back at those old discussions, it now seems 
to hâve been a folly to thus waste the time and énergies of the judges 
and of counsel in determining such technical questions. Such must 
bave been tlie belief of the Suprême Court when a code of rules in 
equity was established; the purpose no doubt being to get rid of 
the old technicalities which served no useful purpose. By the adop- 
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tion oî the rùlés in'et[uity, we hâve â System pffact pleadîng, covering 
almost every phase of eqyîty pleadîng ànd pràctice ; and it is only 
when some question of pràctice is not covered by the rules that we 
go baçk to see, what the pràctice of the High Court of Chancery in 
England was, and then not as positive rules, but as furnishing just 
analogies. Ruie 90 thus providing was adopted in the year 1842, and 
the Suprême Court has décided that, when we go to thé English Chan- 
cery pràctice, we must take the pràctice as it existed in England in 
1842, Whén thîs rule was adopted. By rule 57 it will be seen that the 
supplemental bill is allowed when any material event has happened 
after the filing of the original bill. In 1905, the Législature of Mis- 
souri enacted a maximum freight tarifif statute as to several com- 
modities. The railways contested the validity of that statute in the 
18 actions above referred to, and thèse actions are still pending. By 
the act of 1907 the Législature declared that ail railways should 
charge but two cents per mile per passenger. It seems to me that 
this îs an event happening since the institution of the original suits, 
and an event that is germane to the original controverted questions. 
But I do not deem it of much importance to détermine whether the 
pleadings tendered for filing are supplemental bills, or whether they 
are original bills. 

On Tuesday, the llth inst., the complainants gave notice of filing 
thèse bills on Friday, the 14th inst. On Thursday, the 13th inst., the 
railway companies asked leave to file them. Solely out of courtesy 
to the Attorney Général, who was not then présent, this was refused, 
but the court on its own motion issued restraining orders to keep the 
matters in statu quo. At the time fixed, Friday the 14th inst., the 
matter was again delayed for a day at the request of the Attorney 
General; he still being absent. And on that day bills were filed in 
the State courts at Saint Louis and Kansas City; the purpose being, 
as it is said, to bring about the enforcement of this statute in question. 
And the argument now is that, as thèse cases were filed in the state 
courts on Friday the 14th inst., the day before the arguments were 
had in this court, the same subject-matter was pending in the state 
courts, and that the state courts would take jurisdiction to the exclu- 
sion of this court ; the cases being there first pending. But the above 
statement of facts shows that the cases were pending in this court 
from Tuesday, the llth inst., and that orders were made on Thursday, 
the 13th inst., the day before the cases were lodged in the state courts. 
If thèse matters could not be covered by supplemental, they could be 
covered by original, bills, and they were presented prior to the insti- 
tution of the cases in the state courts. It is not material whether thèse 
supplemental bills, so called, are full and complète as original bills. 
Defects could be cured upon exceptions or demurrers, or by com- 
plainants on their own motion before the filing of an answer. Nor is 
it material whether thèse pleadings are filed in the original cases or 
separately docketed, because, if separately docketed, they will at once 
for trial purposes be consolidated with the old cases pursuant to sec- 
tion 921 of the Revised Statutes [U. S. Comp. St. 1901, p. 685]. And 
whether the contention of counsel for the state officers be technically 
correct or not, the contention is without substantial merit as to the 
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rights of the parties. Thèse pleadings should be filed and regarded 
as having been filed on Tuesday, the llth inst. 

The fixing of rates by the Législature is presumptively correct, and 
the railway companies hâve the burden of proof of showing that the 
statute is not remunerative. That the fixing of rates is a législative 
act, ail agrée; but that such rates must be reasonably remunerative 
cannot longer be discussed. The railways are entitled to cost and a 
reasonable profit, and no fair-minded man disputes it. How to arrive 
at the cost and a reasonable profit is a most difïicult problem. But, if 
the statute is challenged, it must be ascertained, and this ascertain- 
ment can only be by judicial proceedings, and must be determined by 
the courts, and ultimately by the Suprême Court of the United States. 
No skill of the draughtsman by the use of words or phrasing can take 
this question from the courts. It can never be settled in a criminal case 
by arresting ticket agents and conductors. The Suprême Court in the 
end must hâve the évidence with the right to make the ultimate find- 
ings of fact. There is but one orderly and seemly way, and that is in 
equity with the right of appeal to the Suprême Court, as has been 
said by that court over and over again. Ail contentions that the courts 
of the State can décide thèse questions as well as can the United States 
courts is not a question for argument, because it is a question of juris- 
diction, and in my judgment in thèse cases this court has jurisdiction, 
and, having jurisdiction, the jurisdiction should be exercised. 

There seems to be much feeling in the minds of many as to where 
thèse cases should be adjudicated, but why the feeling I do not under- 
stand. And yet I recall the historical facts that at various times since 
the organization of this government the feeling has run high as to 
whether the fédéral or state courts should adjudicate matters of im- 
portance to the public. No one doubts that the states hâve a right 
to manage their own local afïairs, and to hâve matters growing out of 
their own local afïairs determined by their own courts. But it is too 
late to seriously complain, because the United States courts take and 
exercise jurisdiction under the constitutional provision providing for 
the courts, and the enactments thereunder. The United States courts, 
regardless of the citizenship of the parties, will take and exercise 
jurisdiction in actions of a civil nature when the provision of the 
United States Constitution is invoked, as has been done in this case. 
The Constitution provides for this, and Congress has provided the pro- 
cédure. The commerce clause of the United States Constitution has 
been invoked, as is the fourteenth amendment. Thèse are national 
questions, and the Suprême Court will hold the scales of justice with 
the évidence before it, and why there should be any excitement or 
feeling about this is beyond my compréhension. I do not know, and 
of course do not state, that the state Législature has wronged thèse 
railways, because that is the question to be decided when deciding the 
merits of the case. The railways say that they are being wronged, 
and they should hâve a hearing, and the hearing should be on the évi- 
dence, and that évidence carried in the record to the Suprême Court. 
And if upon the évidence the railways are being compelled to transact 
business at a loss, no one ought to doubt but that the Suprême Court 
will hold the statute void. If the rates fixed are remunerative, no 
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one ought to doubt bUf that the statute will be upheld. It is too late 
to talk about the alleged wrongs of the Suprême Court declaritig stat- 
utes void. That question was fought out 100 years ago, and from the 
organization of the Suprême Court, down to the year 1888, being the 
period covering the first 100 years of the United States Suprême 
Court, that court held 20 United States statutes void. During the 
same period, that court held 181 state statutes void, of which 14 were 
Missouri Statutes. See Appendix to volume 131, U. S. Reports. 
How many statutes hâve since been declared void by that court I hâve 
not taken the time to ascertain. Some of the statutes thus declared 
void were railway rate statutes enacted by thè states. 

Thèse questions are of the greatest importance. There are many 
complications arising. Much is to be considered besides the mère 
rates or fares. There must be equality of rates — the treatment and 
charging of ail alike. No rebates, no discriminations must be allowed. 
Safety of the public, including passengers and employés, must be con- 
sidered. And as of much importance as any other question, if not 
the greatest of ail, is the question of efficient service. Rapid and 
prompt delivery of freight must be had. Fast passenger trains, with 
but few stops, for passengers going a considérable distance, are de- 
manded. Local trains for local passengers are required. To hâve 
such efficient service, reasonable compensation must be paid. Ali thèse 
questions are involved in the fixing of rates. Between the cities of 
St. Louis and St. Joseph, one line of railway is wholly within the 
State, while another and competing line a part of thè distance is with- 
in the State of Kansas. A like situation exists between Kansas City 
and St. Joseph, and another like situation exists between Kansas City 
and Joplin. Possibly there are other like situations. In the case of 
Hanley v. Railroad,_18r U. S. 617, 33 Sup. Ct. 214, 47 L. Ed. 333, the 
Suprême Court decided that a railway Connecting two points within 
a State, and doing business between the two points, but with a line 
outside of the state a part of the distance, was engaged in Interstate 
commerce controllable only by enactments of Congress. What about 
the Missouri statute fixing rates over the one line wholly within the 
state, as against a, cûimpeting line a part of the distance outside of the 
state ? I do not intimate the conclusion, but that there is a question 
cannot be doubted. And, if the statute is void in part, is it separable, 
leaving the valid parts to stand with the void parts eliminated? I 
simply mention thèse questions to show the gravity and importance of 
thèse cases, without in the slightest degree intirOating the conclusion, 
often discussed by men of great ability, but upon which as yet there 
has been no conclusion reached, so far as I know, by any of the courts. 

It is urged with much plausibility that by reason of the case of Fitts 
v. McGhee, 173 U. S. 516, 19 Sup. Ct. 269, 43 L. Ed. 535, that, be- 
cause penalties are affixed to the statute of 1907, the criminal courts 
of the state only can take jurisdiction. I do not stop to review the 
various Missouri statutes upon the subject of both passengers and 
freight, ail of which must be considered as in pari materia; but it is 
sufficient tp say that the inflicting of penalties is not the only remedy. 
The Attorney General and railroad commissioners still hâve much to 
do with the enforcement of thèse statutes which the railways contend 
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are void in part. Thèse matters were considered, and a conclusion 
reached adversely ito the contention of the ofRcefs of Missouri, by the 
Suprême Court of the United States, sustaining Judge Philips when 
presiding in this court, and reversing the Suprême Court of Missouri. 
Railroad v. Missouri R. ^Gommissioners, 183 U. S. 53, 23 Sup. Ct. 18, 
46 L. Ed. 78. As I understand, in the original 18 cases now pending 
in this court, the question was and is whether ail the earnings in the, 
aggregate are remuneratiye. That theory being, I suppose, by reasori 
of the case of Smythe v. Ames (decided by the Suprême Court), 18 
Sup. Ct. 418, 169 U. S. 466, 42 L. Ed. 819, and that question is still 
présent Under the General Statutes of Missouri, the Statutes of 1905, 
and the Statute of 1907 ift question. The time is not far distant when 
the question will be râis'ed, and possibly in thèse very cases, as to 
whether the statutes can stand, if some rates are too high, if the rates 
within the state in the aggregate are remunerative. The question will 
arise whether one person can hâve less than reasonable rates, and an- 
other be compelled to pay more than reasonable rates. Will it be a 
sufïicient answer to say that in the aggregate the rates are remunera- 
tive ? Or is that a questi'oti only between the individual and the rail- 
way Company? Upon this question I intimate no ruling, but the im- 
portance of the question cannot be overestimated. 

Thèse cases will be set down for hearing. The orders heretofore 
made will stand, exceptas now modified. The two-cent passenger 
fare statute should be put in force, and kept in force for some months, 
with the rights of the railways later on to renew their motions to en- 
join the enforcement of the statute. One class of people claim that 
with the two-cent fare travel will so increase as to make it remunera- 
tive. Others deny this. The Wisconsin commission but lately declar- 
ed, after months of investigation, that in that state a two-cent passen- 
ger fare would be confiscatory. Gov. Hughes, by a récent veto mes- 
sage, so declared as against an enactment providing for the two-cent 
fare in the populous state of New York. It may be that what will be 
reasonable rates in parts pf Missouri on bne Une will be unreasonable 
in another part of Missouri on another Une. How can thèse ques- 
tions be determined? Is it not at présent ail spéculation and guess- 
work? Of what value will be the testimony of an ordinary business 
man testifying by way of opinion? And of what value wiU be the 
testimony of railway experts giving opinion and Ulustrating hîs opin- 
ions by the use pf many figures ? Expérience over a reasonable period 
of time ought to, and no doubt will, settle thèse questions, at least for 
the time being, although what may bé a reasonable rémunération one 
year may be unremunerative five years hence. The Suprême Court 
of -the United States, in Smythe v. Ames, referred to, took care of that 
question by keeping it open, with the right to open up the case from 
time to time as circumstances required. 

Therefore the orders will be that this court retains Jurisdiction of 
thèse cases, regardless of whether the pleadings tendered are con- 
sidered as supplemental biUs or original bills, and no order will be 
made for some months with référence to the two-cënt fare statute, 
leaving it for the time being operative and as though in full force. 
155 F.— 15 
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POOB et al. V. lOWA CENT. RT. CO. * aL 

SHILLABBR v. MINNEAPOLIS & ST, L. R. CO. et aL 

(Circuit Court, S. D. lowa, C. D. July 11, 1907.) 

Nos. 2,452, 2,453. 

1> CorisTS— JuBiSDicTiON OF Pedebal Coubts— Sttit AaAiNST Statk. 

A fédéral court Is not wlthout jurlsdictlon of a suit to restraln the 
enforcement of a state statute fixlng railroad rates, to whlch the oflScers 
of the state who are chargëd wlth such enforcement are inade parties 
défendant, on the ground that such suit Is In fact one against the state. 

£Ed. Note. — For cases In point, see Cent DIg. vol. 13, Courts, i 844i^. 

Fédéral jurlsdictlon of sults against state, eee note to Tlndall v. Wes- 
ley, 13 0. 0. A. 165.] 

R, ÇOBPOBATIONS— Stookholdebs* Suits— Eqtiity Kule 94. 

tJnder equlty rule 94, a stockholder In a railroad company cannot maln- 
taln a suit In a fédéral court to enjoin the company from obeylng a state 
statute flxing frelght or passenger rates, where thè only effort made by 
the coniplalnant to secure the deslred action alleged In the blll was a 
demand on the dlrectors, and the manner or reason for Its refusai are 
not disclosed, since such refusai may hâve been a proper exercise of th« 
dlscretlonary powers vested In the dlrectors. 

In Equity. On motions for preliminary injunctions. 

Geo. H. Carr and Henry V. Poor, for complainants in both cases. 

Geo. W. Seevers, for both défendants. 

H. W. Byers, Atty. Gen. lowa, amicus curiae. 

McPHERSON, District Judge. The two cases above entitled are 
brought by holders of stock in the said two companies. The companies 
only are défendants. The objects of the bills of complaint are to en- 
join the défendants from putting into force and carrying out the provi- 
sions of the statute passed by the récent session of the lowa Législa- 
ture and approved by the Governor of the state February 28, 1907, 
taking elfect July 4, 19,07, commonly known as the two-cent passenger 
fare statute. In the case against the lowa Central, the statute if en- 
forced allows the company to carry passengers within the state for two 
cents only ; but, owing to the classification, and the small earnings of 
the other company in the other case, two and one-half cents per pas- 
senger per mile will be allowed. 

The question as to the validity of railroad rate statutes is one of 
great importance. It is at ail times a question pf much delicacy when 
a court is asked to hold as void an act of a state Législature or of Con- 
gress. AU doubtful questions are solved by the courts in favor of the 
validity of such enactments. It is when, and only when, the court has 
no doubt as to the invalidity, that such a decree is rendered ; and, when 
there is no doubt, courts do not hesitate to so déclare. In the so-called 
Oranger Gases, 94 U. S. 113-187, 24 L. Ed. 77, 94, 97, 99, 102, in 1876, 
the Suprême Court held that a Législature has the power to enact a 
maximum rate statute. In case of State v. Railroad Commissioners, 
36 N. W. 3,05, 23 Neb. U7, and Id., 37 Ni W. 782, 38 Minn. 281, the 
Suprême Court of Minnesota held that the, rates fixed by the state 
commission could not be inquired into by the courts. But on writa 
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bf error the Suprême Court of the United States revefsed the décision 
of the Minnesota coiirt. Chicago, M. & St. P. R. Co. v. Minnesota, 
134 U. S. 418, 10 Sup. Ct. 462, 33 L. Ed. 970, and Minneapolis E. R. 
Co. V. Minnesota, 134 U. S. 475, 10 Sup. Ct. 473, 33 L. Ed. 985. From 
that time until the présent, ail the courts and the profession hâve 
understood that the Législature, acting directly by statute or through 
a commission duly authorized, can fix maximum freight and passenger 
rates, subject to the right and power of the court by appropriate judi- 
cial proceedings to déclare such statutes or orders void, if such rates 
are either confiscatory or unremunerative, for the reason that such 
proceedings are not due process of law, and are the taking of prop^ 
erty without compensation, and therefore in violation of the United 
States Constitution. The Minnesota cases were reversed on the single 
proposition that the courts of that state had held that the rates thus 
fixed could not be inquired into by judicial proceedings. In Reagan v. 
Trust Company, 154 U. S. 362, 412, 14 Sup. Ct. 1047, 38 L. Ed. 
1014, and Id., 154 U. S. 418, 14 Sup. Ct. 1063, 38 L. Ed. 1030, 
and Id., 154 U. S. 420, 14 Sup. Ct. 1062, 38 L. Ed. 1031, on pro- 
ceedings in equity, the Suprême Court held that the rates thus fixed 
in the state of Texas were not remunerative, and were therefore 
void. In Smythe v. Ames, Receiver of the Union Pacific Railway 
Company, 169 U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819, and Id., 
171 U. S. 361, 18 Sup. Ct. 888, 43 h. Ed. 197, the Suprême Court 
held that the state freight rates thus fixed in Nebraska were void, 
because not remunerative. And the case of Cotting v. Kansas City 
Stock Yards, 183 U. S. 79, 22 Sup. Ct. 30, 46 L. Ed. 92, in declaring 
void by a bill in equity at the suit of a stockholder, a Kansas statute 
regulating and fixing rates of a stock yard company, while not in 
point on the question now before the court, is one of much import- 
ance as illustrating the various phases of the varions questions. It 
would take many pages and much time to properly review those cases 
to which I hâve called attention. I hâve no such purpose. I call 
attention to them only to state what thus far has been decided. It has 
thus far been decided that the state Législature has the power to es- 
tablish the maximum railroad passenger and freight rates within the 
state, and that the fixing of such rates, whether done directly by 
the Législature, or by a commission, is a législative act. 

It has been decided that such rates thus fixed are presumably fair 
and remunerative, and therefore valid, and that the company, stock- 
holder, bondholder, or mortgagee challenging such rates has the burden 
of proof. It has been decided that the Circuit Courts of the United 
States hâve jurisdiction in most cases to adjudicate the questions. It 
is agreed by ail that the state cannot regulate or control Interstate 
rates. The business between two points within a state, over a Une 
which a part of the distance is without the state, is Interstate business, 
and therefore beyond the power of the state to control or regulate, as 
was held by the Suprême Court in Hanley v. Railroad, 187 U. S. 617, 
23 Sup. Ct. 214, 47 L. Ed. 333. 

It has been stated several times that proceedings in equity are the 
most seemly and suitable to properly détermine the question, and this 
is so, because then the Suprême Court of the United States would 



228 165 FBDBBAIi BBIFOBT&B. 

on the évidence render the final decrees. As that court îs the final 
arbiter ol alj questions arising under the United States Constitution, 
it seems to me that ail patriotic persons should welcome the opportunity 
of finally presenting thèse great questions to that court. Criminal 
cases against ticket agents, conductors, and other subordinates are un- 
availing. Décisions of state Suprême CoUrts> and I mention them 
with the greatest respect, cannot make a final settlement of the ques- 
tions. The Suprême Court of the United, States only can render the 
décision, to which ail \yill cheerfully bow and acquiesce. Whether in 
an equity case tried in the state courts, andtaken to the Suprême Court 
by writ of error, can there be decided on the merits, is a question only 
to bp suggested, and, of course,, is beyond, the power of this court to 
décide. : And it has been decided that in; dètermining whether the state 
rates thus fixed are remunerative, the jnterstate rate receipts cannot 
be considered. But the question argued on the hearing, of whether 
when the state rates, by practical effect, djrectly affect the interstate 
rates, is a question that has not yet been decided. And the question 
arises by suggestion of whether one pefScnj whether a passenger or a 
shipper, can be charged more than a reasonable rate, in order to create 
earnings to make up the average, by reason of dthers getting rates 
at less than that which is reasonable. I only mention thèse matters 
to show the great importance of thèse and.liice cases. The responsi- 
bility resting upon the court is great. When, thèse bills were pre- 
sented, I directed that the Governor and Attorney General be given 
notice. This was not done w.ith any thought of making them, or 
any other state officef, a party to the record. But it was done be- 
cause there is hère presented great public questions, ^and I deemed it 
seemly and courteous that those officérs be given an opportimity to 
appear by intervention, if allowable, or otherwise, and be heard. 

At this hearing the Attorney General of the state appeared as amicus 
curise only, and made two suggestions : 

1. That thèse actions are collusive. The bills which are under 
oath, recite that the actions are not collusive. They are signed by 
eminent and reputable counsel. The only fact at ail suggestive of 
collusion is that, no doubt, the companies will be pleased to bave a 
decree rendered as prayed. But that is often trua in judicial pro- 
ceedings. ..•':■.,.: 

2. The Attorney General makes another, and a ivery important, 
suggestion; and that is, that this court bas no jurisdiction over the 
state officérs to adjudicate the question, even. though the state officérs 
were made parties. In my opinon the Attorney i Général is in error 
in this contention, and for the foUowipg reasonsci 

By section 3112 of the lowa Code, the lowa boardiOf railroad com- 
missioners bave gênerai supervision of railroads, and must investigate 
any alleged neglect or violations of the laws by âny ràilway company. 
By section 2113, the board must investigate ^11 complâints, and make 
,çrders. By ^section 2119, the state courts will enforce thèse orders. 
State officérs make the classification on which passenger and freight 
rates are fixed.. The board and other state; officérs, including the At- 
torney General, hâve much to do with enforcing, as well as fixing, rates, 
and what ^e: earnings within the state will be. And the two-cent 
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statute and ail others in any way affecting the rates must be construed 
as in pari materia. The Missouri statutes upon the subject are much 
Hke the lowa statutes, and in construing those statutes the Suprême 
Court of the United States, in the case of Railroad Company v. Rail- 
road Commissioners of Missouri, 183 U. S. 53, 22 Sup. Ct. 18, 46 L. 
Ed. 78, held that the state in eflfect is not a party, and that the United 
States courts would take jurisdiction. The state as a state has no 
pecuniary interest in the litigation, and that is tlie test. The fact that 
it may liave costs to pay, or that it may be deprived of fines and 
penalties does not make the state in effect a party. And by reason 
of thèse facts the case of Fitts v. McGhee, 172 U. S. 516, 19 Sup. Ct. 
269, 43 L. Ed. 535, is not in point, because in that case nothing but 
penalties was included in the controversy. 

But, aside from ail the foregoing, in my opinion thèse actions can- 
not be maintained. Thèse actions are by stockholders only. The ac- 
tions are against the companies only. The actions could be, and should 
be, by the companies against the state officers. The code of equrty 
ruies are authorized by statute, and are just as binding on this court, 
as if they were statutes. Rule 94 is controlling in this case, It allows 
a stockholder to maintain an action only when he held the stock at the 
time of the transaction complained of. The bill must be under oath, 
and must allège that there is no collusion. Thèse things hâve been 
complied with. But the bills must go further by showing that demand 
was made on the companies to refuse to comply with the statute. This 
has been complied with. But the rule requires still more. The bills 
must with particularity set forth the efforts made, and the refusai. 
This requirement the bills do not meet. The allégations are that 
July Ist instant a written demand was made on the board, and on the 
same day the board made refusai. Was it by a bare majority, or was 
it a unanimous vote ? There is no showing. Did the board refuse to 
comply because of a question of policy, or because of a belief that the 
rates fixed were lawful? The bill is silent, as it is as to the number 
of members présent. The stockholders own the corporate assets, 
subject to indebtedness. But it is not practicable with any corporation, 
for stockholders to directly control the affairs, and for that reason 
directors are elected for limited terms to direct affairs. In the absence 
of fraud, or self-interest, or oppression, or acts ultra vires, and pos- 
sibly some other instances, the board of directors must be allowed to 
control. The remedy, like in ail représentative govemment, is with the 
stockholders at the next élection. Otherwise the eue stockholder, or 
a minority thereof, can control the majority, particularly if he can get 
a single judge to agrée with him, and that is substituting the one stock- 
holder for à majority of the board. 

Aside from the question as to the validity of this statute, is one of 
policy as to observing the statute. This, no doubt, the board consid- 
ered. What other reasons they had does not appear. The demand 
on the board was July Ist. On the same day thèse bills were verified. 
They are printed, thereby showing that they were prepared one or more 
days before the demand. They were filed two days thereafter, and 
the next day (July 4th) presented for a restraining order, on which day 
the cases were set down for hearing on the 9th inst. This is not 
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a compliance with the rule, and to recognize such a éhowînig would be 
a répétition of the abuses cau^ing the adoption in 1881 of the rule. 
What those abuses were, and the reasons for the adoption of the rule, 
and tlae proper interprétation of the rule, are ail covered by the case 
of Corbus V. Alaska Mining Company, 187 U. S. 455, 33 Sup. Ct. 157, 
47X. Ed. 256, And what was in that case decided, as well as what 
w^s then said by Justice Brewer in writing the opinion, requires this 
court tp hold that on the showing made thèse actions cannot be main- 
tained. And see Davis v. Los Angeles, 189 U. S. 207, 23 Sup. Ct. 
498, 47 L. Ed. 778; Kessler v. Ënsley Co. (C. C.) 123 Fed. 546, 551. 
Therefore the applications for writs of injunction are denied. 



McGUlRH V. GREAT NORTHERN RT. CO. 

(Circuit Court, N. D. lowa, O. D. July 20, 1907.) 

No. 296. 

OOBPOEATIONS— FOBEIGN CORPORATIONS— SebVICE OP PbOCESS ON AOEHT. 

A railroad company of another state, nelther ownlng nor operating any 
Une of road In the state of lowa, cannot be brought wlthln the jurisdlc- 
tlon of a state court therein, elther under the rule of the national courts 
or the lowa statutes relating to sults agalnst foreign corporations, by 
service made upon an employé, not a gênerai agent, malntalnlng an of- 
fice In that state for the purpose of soliclting business to be done out- 
slde of the state, where the cause of action bas no connection wlth such 
office or ageney. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 12, Corporations, 
a 2603-2612. 

Service of process on foreign corporations, see notes to Eldred v. 
American Palace-Car Co., 45 C. C. A. 3; Cella Commission Co. v. Bol- 
llnger, 78 C. a A. 473.] 

On Motion to Quash Service of Summons. 

Kelly & Kelly and E. A. Morling, for plaintiff. 
J. ly. Kennedy, for défendant. 

REED, District Judge. This case was before the court at a 
former date upon plaintiff's motion to remand and plea to the ju- 
risdiction of the court, which were denied. 153 Fed. 434. The défend- 
ant Great Northern Railway Company, appearing specially for that 
purpose, now moves to set aside and vacate the service of the original 
notice of the action against it in the state court, and to dismiss the suit 
for want of jurisdiction of that court, and of this court over said Com- 
pany. The proceeding is not one in rem, but was brought in the state 
court to recover a personal judgment against the Great Northern 
Railway Company, a Minnesota corporation. The original notice of 
the action in the state court was served upon the Great Northern 
Company in Woodbury county, this state, by the sheriflf of that 
county. The sherifiE's return indorsed upon that notice is as follows: 

"This notice came into my hands on the 9th day of July, 1906, and on July 
9th, 1906, I served the same on the wlthln named défendant Great Northern 
Railway Company by readlng the wlthln notice to F. A. Hills, district pas- 
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«enger agent of the Great Northern Rallway Company, and aellvered to 
hlm a true copy thereof lu Sloux CSlty townshlp, Woodbury county, lowa." 

The grounds of the motion to vacate the service are (1) that the 
Great Northern Railway Company was not at the time of such service 
a corporation of lowa, and did net own or operate any Une of railroad 
in that state and was not engaged in any business therein; (2) that 
said F. A. Hills, upon whom said notice was served, was not its gênerai 
agent, or its agent for any purpose for the transaction of business in 
the state of lowa ; that défendant had no oiîfîce or agency in said state 
for the transaction of any business therein ; that said F. A. Hills was 
an employé of the défendant with the title of "District Passenger 
Agent," but his duties as such employé were limited to the soliciting 
of business to be done by the défendant outside the state of lowa, and 
that he had no other authority or other duties to perform for said de- 
fendant; and (3) that the cause of action alleged in plaintiff's pétition 
is not one growing out of or connected with the transaction of any 
business by the Great Northern Company within the state of lowa. 
The motion is supported by the affidavit of said F. A, Hills, which 
is as foUows: 

"I, Fred A. Hills, belng duly swom on oath, do dépose and say that I am 
the person on whom was served the original notice against the Great Northern 
Railway Company, in the case of Susie McGuire, Adminlstratrix of the Estate 
of P. F. McGuire, Deeeased, Piaintiff, vs. Minneapolis & St. Louis Railroad 
Company, the Great Northern Railway Company and C. A. Ziehlke, DefeuC- 
ants, said case being brought In the District Court of lowa, In and for Palo 
Alto county; that I am not the station agent of the said Great Northern 
Railway Company; that the said Great Northern Railway Company has no 
Une of railway In the state of lowa, and none In the county of Palo Alto, 
In said state, and that the Great Northern Railway Company has no oASce 
or agency in said Paîo Alto county, and that the said suit Is not brought on 
an action growing out of or connected with the business of any office or agency 
of the said Great Northern Railway Company In said state of lowa or In said 
Palo Alto Company; that I am not the gênerai agent or a gênerai agent of 
the said Great Northern Railway Company ; that I am not a ticket agent of 
the said Great Northern Railway Company In said state of lowa, or a ticket 
agent, or agent of the sald Great Northern Railway Company In Palo Alto 
county. 

"Fred A. Hills." 

(Subscrlbed and sworn to.) 

The plaintiff has made no countershowîng, and the motion is sub- 
mitted upon the proofs made by the défendant Great Northern Rail- 
way Company. 

It is settled by the décisions of the Suprême Court of the United 
States (1) that a corporation of one state may be legally served with 
summons or notice of suit in another state only when the corpora- 
tion is doing business in that state; and (2) that such service to be 
valid must be made in that state upon an agent who représenta the 
company in its business there. Goldev v. Morning News, 156 U. S. 
518, 15 Sup. Ct. 559, 39 L. Ed. 517; Conley v. Mathieson Alkalî 
Works, 190 U. S. 406, 23 Sup. Ct. 728, 47 L. Ed. 1113; Peterson v. 
Railroad Co., 205 U. S. 364, 27 Sup. Ct. 513-522, 51 L. Ed. 841; 
Green v. Railway Co., 205 U. S. 530, 27 Sup. Ct. 595, 51 L. Ed. 916. 

The provisions of the Code of lowa (1897) relative to suits against 
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railway and other corporations in that state, and the servke of the 
notice of such suits, are as foUows : 

"Sea 3497. An action may be brought agalnst any ralIway corporation, the 
awAer of stages, or other Une of coacbes or cars, « * • and the lessees, 
companies, or persons operating the same, in any county, through wbich said 
road or Une passes or is operated." 

"Sec, 3500. When a corporation, company or indlvidual bas an office or 
agency in any county for the transaction of business, any actions growing out 
of or connected wlth the business of that office or agency may be brought 
In the county 'wbere such office or agency is located." 

"Sec. 3529. If the action is against any corporation or person owning or 
operating any railway or canal • * • or against any foreign corporation, 
service may be made upon any gênerai agent of such corporation, company or 
person whererer found, or upon any station, ticket or other agent or peraon 
transacting the business thereof or selllng tickets therefor in the county where 
the action is brought, if there Is no such agent in said county then service 
may be had upon any such agent or person transacting said business In any 
other county." 

"Sec. 3532. When a corporation, company or indivldual bas for the trans- 
action of any business, an office or agency In any county other than that In 
whlch the principal résides, service may be made upon any agent or clerk 
employed in such office or agency, in ail actions growing out of or connected 
wlth the business of that agency." 

There is proof on behalf of the Great Northern Company, aside 
fromi the affidavit of Mr. Hills, that défendant does not and did not at 
the time of such service own or operate as lessee or otherwise any 
railway within the state of lowa ; that it had traffic relations only with 
the Wilmar & Sioux Falls Railway Company, a company operating a 
line of railroad in Woodbury county, this state, but that défendant 
was not operating said railroad. Wliether or not this is correct, under 
the proofs submitted, need not now be determ^ned, for it is clear that 
Mr. Hills when the notice ofsuit in the state court was served upon him 
was not such ah agent of the Great Northern Company as that service 
upon him will bind that company either under the lowa statute, or the. 
rule of the national courts. Goldey v. Morning News, 156 U. S. 518, 
15 Sup. Ct. 559, 39 L. Ed. 517 ; Wabash Western Ry. v. Brow, 164 
U, S. 271, 17 Sup. Ct. 126, 41 L. Ed. 431 ; Conley v, Alkali Works, 
190 U. S. 406, 33 Sup. Ct. 728, 47 L. Ed. 1113 ; Green v. Railway Com- 
pany, 205 U. S. 530, 27 Sup. Ct. 595, 51 L. Ed. 916; Peterson v. Rail- 
road Co., 205 U. S. 364, 27 Sup. Ct. 513-5S3, 51 L. Ed. 841 ; Elgin 
Canning Co. v. Railway Co. (C. C.) 24 Fed. 866; Philip v. Covenant 
Mutual Benefit Ass'n, 62 lowa, 633, 17 N. W. 903; Barnabee v. 
Holmes, 115 lowa, 581, 88 N. W. 1098 ; State Insurance Co. v. Gran- 
g'er, 62 lowa, 272, 17 N. W. 504, In the last-named case a question 
arose as to the validity of the service of a notice of suit against a for- 
eign insurance company doing business in lowa, which notice was serv- 
ed upon an agent of the company in that state, but who was not the 
agent nor an employé of the office or agency out of which the transac- 
tion involved in the suit arose. In holding such service to be void and 
unauthorized under the lowa statute the court said : 

"It will be observed that the service must be made on some one employed in 
such office or agency in ail actions growing out of, or connected wltli, the 
business of that office or agency. As we understand, service could be made 
on Bishop (who was an agent of the Insurance company), and the plaintiff 
bound thereby, in ail actions growing out of or connected wlth hls (that) offica 
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or agenCy^ Beyond this the statute does not go. * • « The statutory 
thought is that, if service oa the principal is dispensed with, it should be 
made upon some one connected with the business out of which it grew. 
* * * In the case before us, for a time at least, both ShafEer and Bishop 
were acting as agents for the plaintifd. Both, therefore, had an office or 
agenej'. New, suppose the notice had been served on Bishop while ShaECer was 
still acting, could it be sald that Bishop was employed in the office or agency 
of ShaflCer? Olearly not, we thinJi. * * • Bishop had greater powers 
than ShafEer, because be could issue policles. Bishop had nothing to do with 
the application or pollcy of insurance on which the def endant's action was 
based. It was not connected with bis office or agency Nor did the action 
grow out of anything done by him, or by any one connected with bis office or 
agency. As bearlng on thls question, see Upton Manf. Co v. Stuart Bros., 61 
lowa, 209, 16 N. W. 84. The plaintlff, therefore, is not bound by the notice 
served on Bishop. Such a service bas no more force and effect than if made 
on a stranger. It Is not a defective service, but must be regarded as no 
service." 

The other lowa cases are to the same effect. 

Under thèse décisions, as well as those of the Suprême Court of the 
United States, the service of the original notice upon Mr. Hills was 
not sufficient to confer jurisdiction upon the state court of the défend- 
ant Great Northern Railway Company, As that company has not 
appeared generally in the action, the motion to set aside the service 
must be sùstained. Wabash Railway Co. v. Brow, 164 U. S. 271, 17 
Sup. Ct. 126, 41 L. Ed. 431. 

It is so ordered. 



REED V. AMERICAN-GERMAN NAT. BANK. 
(Circuit Court, W. D. Kentucky. July 26, 1907.) 

1. Banketiptct— Action bt Tbustee— Jukisdiction of Circuit Cottbt. 

A Circuit Court of the United States has jurisdiction of an action 
by a trustée In banbruptcy against a national banli to recover usurious 
Interest received by the défendant from the banljrupt, In violation of 
Rev. St II 5197, 5198 [U. S. Comp. St. 1901, p. 3493]; such action being 
one arislng under the laws of the United States, which might hâve been 
brought in such court by the banljrupt, regardless of the citizenship of 
the parties. 

[Ed. Note. — Jurisdiction of fédéral courts In suits reiating to banlc- 
ruptcy, see note to Bailey v. Mosher, 11 C. C. A. 313.] 

2. Same— RiGHT of Trustée to Maintain Action to Recoveb Ustjht Paid. 

Under Bankr. Act July 1, 1898, c. 541, § 70, 30 Stat. 565 [U. S. Comp. 
St. 1901, p. 3451], which vests in a trustée ail of the rlghts of a bankrupt 
in respect to bis property, such a trustée may «maintain an action to 
recover usurious interest paid by the bankrupt. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 6, Bankruptcy, f 231.] 

At Law. On demurrer to pétition. 

W. V. Eaton, for plaintiff. 

J. C. Flournoy, for défendant. 

■EVANS, District Judge. On October 10, 1906, the E. Rehkopf 
Saddlery! Company was adjudicated a bankrupt by the United States 
District Court for the Western District of Kentucky, and on November 
5, 1906: Cecil Reed was appointed its trustée. On April 5, 1907, this 
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suit was instituted to recover $14,912.06, which the plaintiff allèges 
the défendant (which, like the bankrupt, had its place of business at 
Paducah, Ky.) knowingly coUected and received as usurious interest 
frorn the bankrupt during the two years immediately preceding the 
bringing of the action. There is no diverse citizenship, and the de- 
fendant has demurred to the pétition upon two grounds, viz. : (1) 
That the plaintift has not capacity to sue; and (2) that this court 
bas not junsdiction of the action — and has thus raised important and 
interesting questions, which hâve received the very careful considéra- 
tion of the court. 

Section 23 of the bankruptcy act (Act July 1, 1898, c, 541, 30 Stat. 
552 [U. S Comp. St. 1901, p. 3431]), as amended in 1903 (Act Feb. 5, 
1903, c. 487. § 8, 33 Stat. 798 [U S. Comp. St. Supp. 1905, p. 686]), 
is as follows: 

"Sec. 23. Jurisdiction of United States and State Courts.— The United 
States Circuit Courts sliall hâve jurisdiction of ail controTCrsies at law and 
In equlty, as distinguished from proceedings in bankruptcy. between trustées 
as such and adverse claimants concerning the property acquired or claimed 
by the trustées, in the same manner and to the same extent only as though 
bankruptcy proceedings had not been instituted and such controversles had 
been between the bankrupta and such adverse claimants. 

"(b) Sults by the trustée shall only be brought or prosecuted In the courts 
where the bankrupt, whose estate Is being administered by such trustée, might 
hâve brought or prosecuted them if proceedings in bankruptcy had not been 
Instituted, uuless by consent of the proposed défendant, except suits for the 
recover]/ of property under section sixty, suhdivision 6, and section sixty- 
seven, subdivision a" 

The provision of this section which is particularly material is, there- 
fore, that part of clause "b" which enacts that suits by the trustée 
shall only be brought iji the courts "where the bankrupt * * * 
might hâve brought or prosecuted them if proceedings in bankruptcy 
had not been instituted." If the bankruptcy proceeding had not been 
instituted, could the saddlery company hâve brought suit in this court 
to recover the usurious interest paid to défendant; it being a national 
banking association organized under a law of the United States, viz., 
the national banking act ? This seems to be the statutory test establish- 
ed for such cases in which, and in those described in the Clause of the 
section which we hâve italicized and which was added by the amend- 
ment of 1903, the right of the trustée to sue in the fédéral courts does 
not dépend upon the consent of the person sued, though in other cases 
it does. Bardes v. Hawarden Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 
44 L. Ed. 1175 ; Mitchell v. McClure, 178 U. S. 539, 20 Sup. Ct. 1000, 
44 L. Ed. 1182. 

Until Act Aug. 13, 1888, c. 866, § 4, 25 Stat. 436 [U. S. Comp. St. 
1901, p. 514], which provided that national banking associations should 
be deemed citizens of the states wherein they were respectively or- 
ganized, suits by or against them might hâve been brought in the courts 
of the United States upon the ground that such associations had their 
source of ôrganizatiônin fédéral statutes, and, therefore, that such 
suits arose undér the laws of the United States. The act of 1888 
overturned that proposition so far as it rested upon that ground only. 
Continental National Bank v. Buford, 191 U. S. 123, 34 Sup. Ct. 54, 48 
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L. Ed. 119; Pétri v. Commercial Bank, 143 U. S. 649, 13 Sup. Ct. 
335, 35 L. Ed. 1144; Ex parte Jones, 164 U. S. 693, 17 Sup. Ct. 222, 
41 L. Ed. 601. But this scarcely reaches the question we are called 
upon to décide, and we must look further. 

Since the passage of Judiciary Act March 3, 1875, c. 137, 18 
Stat. 470 [U. S. Comp. St. 1901, p. 508], the Circuit Courts of the 
United States hâve had original jurisdiction of suits at law or in equity 
where the amount claimed exceeds the sum or value of $3,000, ex- 
clusive of interest and costs, and arising under the Constitution or 
laws of the United States In such cases the citizenship of the parties to 
the suit is immaterial, The case before us is clearly one which arises 
under the laws of the United States, because the recovery sought and 
the right to that recovery is based alone upon a statute of the United 
States, and has no foundation except in that statute. Tennessee v. Da- 
vis, 100 U. S. 264, 25 E. Ed. 648; Raiiroad Co. v. Mississippi, 102 
U. S. 141, 26 L. Ed. 96; Bock v. Perkins, 139 U. S. 630, 11 Sup. Ct. 
677, 35 L. Ed. 314; Howard v. United States, 184 U. S. 681, 22 Sup. 
Ct. 543, 46 L. Ed. 754. This being so, it is manif est that the E. Reh- 
kopf Saddlery Company could itself hâve sued upon the claim in this 
court before its bankruptcy. 

Section 30 of the Act of June 3, 1864 (13 Stat 108, c. 106), and 
which, with the amendment thereto presently to be noted, now consti- 
tutes sections 5197 and 5198 of the Revised Statutes of the United 
States [U. S. Comp. St. 1901, p. 3493], is as follows. 

"Sec. 30. And be it further enacted, that every association may take, re- 
ceive, reserve, and charge on any loan or discount made, or upon any note, 
bill of exchange, or other évidences of debt, Interest at the rate allowed by the 
laws of the state or territory where the bank is located', ànd no more, except 
that where by the laws of any state a différent rate is limlted for banks of 
issue organized under the state laws, the rate so limlted shall be allowed for 
associations organized in any such state under this act. And when do rate 
is fixed by the laws of the state or territory, the bank may take, recelve, re- 
serve, or charge a rate not exceeding seven per centum, and such interest may 
be taken in advance, reckoning the days for which the note, blll, or other évi- 
dence of debt has to run. And the knowingly taking, recel ving, reserving, 
or charging a rate çf interest greater than aforesaid shall be held and ad- 
judged a forfeiture of the entlre Interest which the note, bill, or other évi- 
dence of debt carries with it, or which has been agreed tô be paid thereon. 
And in case a greater rate of interest has been paid, the person or persons pay- 
ing the same, or their légal représentatives, may recover back, in any action 
of debt, twice the amount of Interçst thus paid from the association taking 
or receiving the same : Provided, That such action Is commeuced within two 
years from the time the usurious transaction occurred. But the purchase, 
discount, or sale of a bona flde blll of exchange, payable at another place than 
the place of such purchase, discount, or sale, at not more than the current 
rate of exchange for sight drafts in addition to the interest, shall not be con- 
sldered as taking or receiving a greater rate of interest." 

Under the provisions of Act Feb. 18, 1875, c. 80, 18 Stat. 330, to 
correct errors and supply omissions in the Revised Statutes, there were 
added to the above section the foUowing words: 

"That sùlts, actions, and proceedings against any association under this 
title may be had in any Circuit, District, or territorial court of the United 
States held within the district in which such association may be established, 
or In any state, county, or municipal court in the county or city in which said 
association is located havlng jurisdiction In similar cases." 
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The court Judicially knows that the légal rate of interest in Ken- 
tucky is 6 per cent, per annum, and under this statute if any greater 
rate should be knowingly taken or received by a national banking as- 
sociation the whole interest would be forfeited, and the person paying 
the same or his "légal représentative" may recover the same under the 
provisions of the national banking act. Whether a trustée in bankrupt- 
cy is a "légal représentative," within the meaning of the statute, rnight 
admit of doubt, though it does not seem necessary to pass definitely 
upon the point. We say this because the terms "légal représentative" 
and "personal représentative," in their commonly accepted sensé, mean 
administrator or executor, though this is not their only définition. They 
may mean heirs, next of kin, or descendants, and sometimes assignées 
or grantees. The sensé in which the term is to be understood dépends 
somewhat on the intention of the party using it, and is to be gathered, 
not altogether from its use, but by the surrounding circumstances. 
6 Words and Phrases, 5358 ; Griswold v. Sawyer, 125 N. Y. 411, 26 
N. E. 464. 

In ascertaining what Congress meant in 1864 in the national bank- 
ing act, we may recall that there was no bankruptcy act then in force 
in the United States, and no such person as a trustée in bankruptcy to 
come within the phrase "légal représentative." This might be one 
of the surrounding circumstances to be taken into considération, if 
we were called upon to construe the phrase "légal représentative" 
as used in that act. But, however that may be, we do not suppose 
that the claim of the plaintiff to a right to sue in this case is necessarily 
based upon the idea that he is a "légal représentative" of the bankrupt 
in the sensé of the national banking act. We assume, rather, that his 
right to sue is derived from the présent bankruptcy act, section 70 of 
which seems to vest in him ail of the rights of the bankrupt himself, 
and efFectively makes him the légal représentative of the bankrupt, 
whatever those words might mean in the other statute by itself. If this 
be so, he has capacity to bring this action. 

Under the judiciary act jurisdiction is given generally to the Cir- 
cuit Courts of the United States of cases arising under the laws of 
the United States. The national banking act itself, as amended, gives 
the Circuit Courts concurrent jurisdiction with the courts of the state 
having jurisdiction in similar cases of suits to recover interest know- 
ingly collected at a higher rate than allowed by law; and, if this 
were ail, it might well be held that the judiciary act and the national 
banking act, when construed together, give this court jurisdiction of a 
case like this. But, as the plaintiflf hère dérives his powers and rights 
as trustée from the bankruptcy act oî 1898, it has seemed to the court 
that his right to sue must also be tested by the provisions of that act. 
As we hâve seen, section 23b of the bankruptcy act gives him the 
right to sue hère if the saddlery company could hâve done so, had 
there been no bankruptcy proceeding. The saddlery company would 
hâve had that right, as the claim exceeds $2,000 and arises under the 
laws of the United States. This court, therefore, has jurisdiction, and 
the demurrer must be overruled, both because the plaintiff has capac- 
ity to sue and because the court has jurisdiction of the action, This 
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conclusion is well supported by the opinions in Union National Bank 
of Cincinnati v. Miller (C. C.) 15 Fed. 703, Walker v. Windsor Na- 
tional Bank, 56 Fed. 80, 5 C. C. A. 421, and Auburn Savings Bank v. 
Hayes (C. C.) 61 Fed. 941. 



In re PERKINS. 
(District Court, D. Maine. July 24, 1907.) 
No. 134. 
Bankbxiptct— Propeett Pabsing to Tbustbb— Peopebtt Held Undbb Coh- 

DITIONAL SaLK. 

A bankrupt, who was a dealer In wagons In Maine, bought certain 
wagons under contràcts provlding that the title should remain in the sel- 
ler until they were fully paid for. Such contràcts were not recorded In 
the town where the bankrupt resided, and it was understood between the 
parties that the wagons inight be sold by him In the usual course of his 
business without restriction. Rev. St. Me. c. 113, § 5, provides that "no 
agreement that personal property bargalned and delivered to another 
shall remain the property of the seller tlU paid for is valid unless the 
same is in wrltlng and slgned by the person to be bound thereby," and 
that, when so made and aigned, such agreement "shall not be valid exeept 
as between the original parties thereto unless It is recorded In the oflace 
of the clerk of the town in which the purchaser résides at the time 
of the purchase." Heïd, that both under such statute and Bankr. Act 
July 1, 1888, c. 541, 5 70a (5), 80 Stat. 565 [U S. Comp. St 1901, p. 3461], 
such contràcts were fraudulent and InefCective to prevent the title to such 
wagons as remalned In possession of the bankrupt at the time of hls 
bai*ruptcy from passlng to his trustée, although they were not fully paid 
for. 

In Bankruptcy. On çertificate from référée. 

W. J. Fowler, for W A. Patterson, 

R. V. Jewett, for Ernest E. Higgins, Trustée. 

Eugène C. Donworth, référée. 

HALE, District Judge. This case cornes before the court upon the 
following çertificate of Eugène C. Donworth, Esquire, référée in 
bankruptcy : 

"I, Eugène C. Donworth, one of the référées of sald court in bankruptcy, 
do certify that in the course of the proceedings in sald cause before me, the 
following question arose pertinent to sald proceedings: 

"Trustée bas petitioned for authorlty to sell free from ail incumbrances cer- 
tain wagons claimed as part of bankrupt estate; and W. A. Patterson Com- 
pany pétitions that said wagons be turned over to it as Its property, because 
of the existence of a condltional sale upon which wagons were bought and 
•which was never recorded in town where bankrupt lived. 

"Référée dismissed pétition of W. A. Patterson Co. and ordered that wagons 
are property of trustée free from ail incumbrances, and W. A. Patterson 
Company hâve petitioned for review. 

"The referee's opinion, the testimony, the flnding of fact and ail papers 
In the case are sent up ; ftnd sald question and décision js certifled to the 
judge for hls opinion thereon." 

In the course of his opinion the référée makes a finding of facts 
which is sufficient for the décision of the case : 
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"Thàt Pérklns orderèd ttiroi^gh an agent of W. A. Patteraion Company 
(hereafter. caUed the claimant) on October 2J, i9&4, a n^bèr ôf lagons, elght 
of those In dispute belng among the number, uptin a 'blànk ïorm executed In 
tripllcate and slgned by bankrupt, thé blank form cdntainlng thèse (prlnt- 
ed) terms: 'Priées quoted are for goods at factoryitaJl remittances should 
be made to manuf acturers. Title to goods shipped on this order or any sub- 
séquent order is to remain in the manufactnrers till paid for in money, and 
should anything oecur to affect my commercial standing, or should I become 
Insolvent, any amount still unpaid shall Immediately become due and It is 
agreed and understood that thé manufacturerè" hâve the right to take posses- 
sion of the goodsi' 'Terms (in writlng) notes, due i/â July J. 1905 ; % Aug. 1, 
1905; % Sept. 1, 1905.' 

"That on or about .Tanuary 27, 1905, ail the wagons on the order were 
shipped and afterward recelved by Perkins, and on or about Feb. 11, 1905, 
Perkins, atithe request of the claimant, executed and dellyered,to claimant 
three notes for $404 each, payable, respectively, July 1, 1905, August 1, 1905, 
Septemher 1, 1905. That the July note was paid in full. The August note 
was retired by Perkins paying one-half cash and givîng a ttew note for $200. 
The September note was retired by Perkins paying one-foiirth cash and glving 
two notes payable in three and four months, respectively, for $150 each. 

"That Perkins supposed and Intended that tljie several notes should be glven 
and acicepted in payment for the wagons, but tbat claimant did not suppose 
and intend them as sueh. , . 

"That on or about July 8, 1905, Perkins prdèrèd, by letter, the wagon mark- 
ed 'No. 11 top buggy,' vamed at $75, which he subseqùently received. No- 
thing was said in this letter regarding terms. 

"That it was intended both by claimant and Perkins tbàt the wagons or- 
derèd and shipped should becQme part of Perl^llis' stock in trade, and should 
be sold by Mm in the regular course of business to purchasers, frée from ail 
incumbranees or claims of claimant, and wlthout limitation by claimant as 
to purchasers or tenus. 

' "That ail the wagons ordered of claimant ty Perkins werè; so sold before 
bankruptcy,iwith,the exception, of the nlne,K:laimed in the pétition. 

"That Perkins res'ided in Hampden, In sâid dlstrlet, at the tlme his order 
was given and continues to so réside; but during the past ten years up to 
Noveniber 18, 1905, he hap carfied on a large businessi in storlng and buying 
and selling wagons and supplies at Calais, in'said district. , 

"That the order given by Perkins to claimant was recorded.in sald Calais 
on September 29, 1905, but never in Hampden. ' 

"That Perkins was adjudicated bankrupt on November 18, 1905, and that 
petitioner, Ernest E. Higgins, Is the duly qualifled trustée In bankruptcy of 
said estate. 

'"That claimant bas never taken possession, either from Perkins or from 
trustée, of the wagons ordered by Perkins, or of any of them. 

"That said nine wagons are in the custody âtid possession of sald trustée, 
and are part of said bankrupt estate, unless, under the terms of thé order 
gitén by Perkins to claimant, the latter is entitled to them; 

"That the sum of seven hundred and tweîve dollars was paid by Perkins 
to claimant on said order, and the several notes given by (Perkins and here- 
wlth exhibited are unpaid." 

Section 70 of the présent bankrupt act (Act July 1, 1898, c. 541, 
30 Stat. 565 [U. S. Comp. St. 1901, p. 3451]) provides that the title 
of the bankrupt shall ve?t in the trustée to ail "property which prior 
to the filing of the pétition he could by any means havè transferred or 
which might hâve been levied upon and sold under judicial process 
ag^ainst him." 

In the case in Re Garcewich, 115 Fed. 87, '53 Ç: C. A. 510, the 
Circuit Court of Appeals for the Second Circuit ' held that where 
goods were sold to the bankrupt on crédit, and with the understanding 
that the title to such of them as should not be sold by them should 



IN RE PEEKIN8. 239 

remaîn în the vendor until the payment of the purchase price, the 
title ttiereto vests in the trustée. In speaking for the Circuit Court of 
Appeals in that case Judge Wallace said : 

"It is the settled law of this State that Personal property may be sold and 
delivered under an agreement for the payment of the priée at a future day, 
and the tltle by express agreement remain in the vendor until the payment of 
the purchase price. In sueh a case the payment Is strlctly a condition précè- 
dent, and, until the performance, the title does not vest in the buyer. It is 
one of the exceptional cases In which the law tolérâtes the séparation of the 
apparent from the real ownership of chattels when the honesty of the trans- 
action is made to appear. But, when the purpose for whlch the possession 
of the property is delivered is inconsistent wlth the continued ownership of 
the vendor, the transaction willbe presumed fraudulent as agalnst purchasers 
and credltora. The transaction will be deemed merely colorable, and the tltle 
to hâve been vested absolutely In the buyer. Ludden v. Hazen, 31 Barb. (N. 
Y.) 650; Frank v. Batten, 49 Han, 91, 1 N. T. Supp. 705; Bonesteel v. Flack, 
41 Barb. (N. T.) 435. When tbe property is delivered to the vendee for con- 
sumption or saie, or to be dealt with in any way inconsistent with the owner- 
ship of the seller, or soas to destroy hls lien or right of property, the trans- 
action cannot be upheld as a conditional sale, and Is a fraud upon the crédit- 
era of the vendee. Even in the case of a chattel mortgage, when it is under- 
stood between the mortgagor and the mortgagee that the mortgagor may, sell 
the chattels In his business, and use the proceeds, the transaction is fraud- 
ulent in law as against the creditors of the mortgagor. Sûch an arrange- 
ment, if expressed In the instrument, defeats its essential nature and qualities 
as a mortgage, so that. In a légal sensé, it Is not a seeurity, but merely the 
expression of a confldenée"by the mortgagee In the mortgagor; and, if made, 
but not expressed in the instrument, is equally vicions. If not more sugges- 
tive of a fraudulent purpose." 

In the above case Judge Wallace places the conclusion of the court 
upon the proposition that, when property is delivered to a vendee to be' 
dealt with in any way' inconsistent with the ownership of the seller, 
the transaction must be a fraud upon the creditors of the vendee. 

In Flint Wagon Works v. John S. Buttles, Trustée, 153 Fed. 932, 
in a yery comprehensive and well-considered opinion, as yet unpub- 
lished, Judge Martin passes upon a case, the facts in whidi are very 
similar to the case at bar. Hesays: 

"The whole trend of the aùthorities Is that a lien or mortgage placed upon 
goods obtained for sale by the vendee, and unrecorded, is a secret arrangement, 
is in law a fraud upon creditors, and cannot be enforced against a trustée 
of such a vendee who subséquently becomes a baukrupt • • • In the case 
at bar there was an attempted lien, absolutely secret, not even known to the 
vendee, and never intended to be brought to light unless the vendee should be- 
come insolvent. The vendee was put in possession of a large number of 
wagons, of which he was apparently the absolute owner. There was a secret 
attempt on the part of the vendor, should the vendee succeed in gettlng crédit 
by havlng about him a large amount of unincumbered property and should 
thereafter be unable to pay debts so incurredi to make tlme notes, glven for 
said property,: immediately due and payable, and the vendee deliver to the 
vendor ail goods remaining unsold, and ail the tlmë tbey should remain In 
the hands of the vendor," 

Judge Martin places his décision upon the authority of In re 
Garcewich, suprai • 

.. InthecaselnreShawXD. C.) U6Fed. 273: 

"A banfcrupt, who , openated a tannery In Maine, some two years prlor to 
the bankruptcy» executed a chattel mortgage to a créditer on ail the stock 
and materials at his tannery and such as «bould thereafter be acgyiréd. By 
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agréetiîèût the mortgage was not recorded, nor was ariy possession ever taken 
I tbevevùaAçr. Subsequently the mortgagee made a morlgage to secure an In- 
debtedness to a bank on certain barb at the bankrùpt's tàhnery, to which It 
, had.no title unless by virtue of Its own mortgage. AIso, by agréement, this 
inortgage was not recoMed, but an attempted delivery of jpo'ssession was made 
by goïng to the tannery, scaling the bark, and placlng on each pile a small 
b6àrd, haVing thereon a letter of the alphabet, and then formally delivering 
each ^lle to the agent of the bank, who appointed the bankrupt its custodian. 
There Was no visible change of possession, and the bankrùpt's trustée toolc 
posseésloa of and sold the bark as assets of bis esta te." 

This côfurt held : 

"That under Rev. St. Me. c. 93, î 1, whIch provides that ^o mortgage of 
Personal property Is valid against any. othér' persoii than the parties thereto 
unless possession of suçh property is delivered to and retainëd by the mort- 
gagee or the mortgage is recorded,' there was no such deliyéry and rétention 
of possession as to valldate either mortgage, but that both were fraudulent 
as attempted, -secret liens, and void as against the bankrùpt's trustée." 

In that case the court took into considération the fact that there 
was ail express agréement not to record the mortgage, and held that 
ëuch àgireënient was a circumstance tending to show actual fraud. 
The court saîd: 

"The testimoûy tends to show that, at the time of the giving of the mort- 
^ge to the bank, Shaw was Insolvent, that there was an obvions attempt to 
make thè delivery to the mortgagee secret rather than open, and that there 
was a 'distinct and affirmative understanding that the mortgage was not to be 
recorded. The case discloses a want of good falth» resulting to an actual fraud 
upon the gênerai creditors." 

Rev. St. Me. C. 113, § 5, provides that: 

"No àgreëtoent that Personal property bargalned and deUvered to another, 
sball retaiain the property of the seller till paid for, Is valid unless the same 
is in writing and signed by the person to be bound thereby. And when so 
made and signed, whether said agréement is, or is cûlled a note, lease. condi- 
tlonal sale, ^urchase on Instalments, or by any other name, and in whatever 
form It ihàjr bè, It shall not be valid, except as between the original parties 
thereto, unless it is recorded in the office of the clerk of the town in which 
tfie purehaser résides at the time of the purchase," 

The facts in the case at bar disclose thàt the nonrecording of a "con- 
ditional sales contract" was not a mère matter of omission. It was 
in pursuance of a distinct plan that there should be no record of this 
contract; but, that the wagons should appear to be the property of 
the vendee. The lien was never attemptçd to be brought to light until 
after the failure of the bankrupt and his voluntvy assignment. The 
vendee was put into possession of the wagons, of which he was ap- 
parently thè absolute owner, 

,; Iri the Sïiaw Case, suprà, the court cites from Rogers v. Page, 140 
i?ed. 596, 7a C. C. Â. 164, in which, in speaking for the Circuit 
Court of Appeals for the Sixth Circuit, Judge Lurton said : 

' - ''The fàct^hat this waô a secret lien gave this pWpertytbe appearance of 
belng unlncumbered, and was the moving Inducement of ,spme of his e^cist- 
Ing creditors to grant delay by extension* an<î jrene^val.. * * * But there 
is a distinction between a mère négligent failure td record' a mortgage ot deed 
;anîd a .deïibérâ'të'agreCmènt to do so, althdugh the imerè -fact of an agree- 
jnent to Wlthbbld Wom record Is not of Itself stich évidence of a fraudulent pur- 
llose as tè* 'èbài^itùte frâud In law.' It Is, howéver, a "ciîfe&àietance constitut- 
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ing more or less cogent évidence of a want of good faith, accordlng to the par- 
tîcular situation of the parties, and the intent as Indicated by ail of the facts 
and circumstances of the particular case." 

The facts do not brîng this case within the law of Hewitt v. Berlin 
Machine Works, 194 U. S. 297, 24 Sup. Ct. 690, 48 L. Ed. 986, 
and York Manufacturihg Co. v. Cassell, 201 U. S. 344, 26 Sup. Ct. 
481, 50 L. Ed. 782; îibr within the récent décisions in this circuit. 
James v. Gray, 131 Féd. 401, 65 C. C. A. 385, 1 L. R. A. (N. S.) 321 ; 
Tucker v. Curtin, 148 Fed. 929, 78 C. C. A. 557. 

Nor is the case within the law of the very récent case of Loveland, 
Petitioner, in the Matter of Warren H. Littlefield, Bankrupt, and 
Alfred W. Putnàm, ' Trustée, Appellant, v. Alice H. Loveland, Peti- 
tioner, 155 Fed. 838, in which case, in speaking for the Court of Ap- 
peals în this circuit, Judge Lowell remaks: 

"Where the trustée in hankruptcy and the transférée of the bankrupt both 
clalm certain property which once belonged to the bankrnpt, It may be dif- 
floult to décide how far the title to the property in question dépends upon the 
State law \yhicli détermines the efCect of the bankrupt's conveyanee, and hôw 
far upon the bankrupt law which déclares what property the trustée shall 
take." 

. He also cites York Manufactûring Co. v. CasselJ, supra, in which the 
décision is based somewhat upon Thonipson v. Fairbanks, 196 U. S. 
516, 25 Sup. Ct. 660, 49 L. Ed. 577. In that case, in speaking for 
the Suprême Court, Mr. Justice Peckham said: 

"Under the preséïit bâ'ukrupt act the trustée takes the property of the 
bankrupt, in cases unaffected by fraud, in the same plight and eondltloû that 
the bankrupt himself held it, and subject to ali the equities impressed upon It 
in the hands of the bankrupt, except în cases where there has been a convey- 
anee or Incumbrance of the property which Is void aa against the trustée 
by some positive provision of the act" 

But the case at bar is not "unaffected by fraud." The facts bring 
it distinctly within the rule given by Judge Wallace in Re Garcewich, 
supra. In coming to a conclusion, the court gets little assistance from 
the line of cases which hold that, in equity, for certain purposes, the 
trustée merely stands in the shoes of the bankrupt, and takes ail 
property subject to valid liens ; for the case at bar does not disclose a 
"valid lien," but rather an attempted lien which is invalid and fraud- 
ulent. 

In référence to the last wagon ordered by the bankrupt in July, 
1905, the référée finds a différent state of facts from that in relation 
to the other eight wagons. From the facts which he has 'found, how- 
ever, I agrée with his conclusion touching this last wagon, as I do also 
with his décision as to the others. 

The finding of the référée in his report is confîrmed. 

It is orderçd thaÇ ail the, wagons named in the pétition be sold by 
the trustée free from ail liens and incumbrances. 
155 F.— 16 
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THE BBNOlilFB". 

(District Court, B. D. Pennsylvania. July 22, 1907.) 

No. 11 of 1904. 

L SHIPPING— CONSTBUCTIO» OF CHABTEB PABTT— DIBOHABGE BT CHABTÏÎBiqt. 

Under a charter party whlch requJred the vessel to discharge by night, 
as well as by day. If requlred by th«i charterer or consignée, but also gave 
the charterer the option to, provide the stevedoçe tàv dlscharging, for 
whlch the vessel agreed to pay at liot exceedlng a speelfléd rate, where he 
exerclsed such option, he Is not entltled to charge for dlschàrglng a sum 
ejBceeding the stlpiilated rate because of nIght >Fork, especlally where by 
m,eaQ8 of It he earned dispatch money imder.tbe cljftctçrj / 
2. Samic— Smr to Recovïb Febight— Issues Not MÂdç./bt Plkadings. 

In a suit In personam by a vessel owner to recover ftèlght money from 
a charterer, the clalm that under the cesser clause ëf the charter the 
sole remedy of the Ilbelant was In rem agalnst the cargo caiinot be urged 
as a défense where' It was not ralsed by the pleadings. 

8. SAME-^LIABH-ITT rOB POET CnÀBGES. 

tVljere a chartei' bârty lirovlded that the frelàht S^çclfled sliould be "In 
iûn of prlmage, conwilagé, port charges, etc., as custo'mïtify," àhd also that 
the vessel should, If requlred, discharge by night, as well as by day, she Is 
Hable for extra port charges iocurred by reason of nlght work, although 

. the dlseharglng was doue by the charterer under a provision glvihg hlm 
'thàt option at a speclfled rate to be paid by the vessel. ' 

' [Ed. Note.— Fôr casés Ifi point, see Cent Dlg. vol. 4^^ Shlpplng, S 183.] 

Ip Admiralty. Suit to recover freight. On final hearing. 

Charles R. Hickox, for libelant. 
Henry Flanders, for res^jondent 

J. B. McPHËRSON, District Judge, Thîs is an action în personam, 
brought by the libelant to recover from the resppndent two sums of 
money that are averred to hâve been imptopefly deducted by his 
agent at his direction from the freight due for the darriage of a cargo 
in the steamship Benclifif. Originally it was sodght to recover three 
items, but the dispute conceming one of them v/às settled after the 
suit was brought. 'i 

The facts, which are not in contfoversy, are as foUows: In July, 
1902, the libelant and the respondent entered into â charter party, 
whereby it was as^reed, inter alia, that the Bencliff should proceed 
to the port of Bilbao ahd there load from the respondent's shippers 
a cargo of ore, which she was to deliver âS directed by him at which- 
ever of four specified pprts in the United States he might sélect. 
Perth Amboy having beeh chosen, the cargo Was iri due season de- 
livered at that port; and. it is for certain stevedores' charges and for 
fées paid to the custonïs officiais that the présent suit is brought. Thèse 
sums wèré deducàéd by'the;respondèàit'S ôrders whign his agent settled 
for the freight with thé iiiaster, and the libelant -cbïitènds that the 
déductions were improperly made; the argument being' that under the 
charter party the payments in question should fall upon the respondent 
and not upon the ship. 

Unquestionably, if the agreement of the parties had embraced noth- 
ing more than an undertaking on the part of the ship to carry and 
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deliver tlie cargo; and an undertaking on the part of the respondent to 
pay a specified sum as freight, the freight would not hâve been eamed 
until the cargo was delivered, and the ship would hâve been bound 
to make whatever payments were necessary in order to enable her to 
fulfill the obligation to carry and deliver. But the agreement con- 
tains other provisions which modify the respective obligations to de- 
liver and to pay, and it is by the construction of thèse provisions that 
the présent dispute must be determined. Instead of undertaking to do 
the actual work of ddivery herself , the ship gave to the respondent "the 
option of providing stevedore for discharging the cargo at port of 
discharge," but agreed to pay the cost of doing the work at the "current 
rate of 40 cents if discharged at New York or Perth Amboy." The re- 
spondent exercised this option, and employed a stevedore to do the work 
at a rate that is not disclosed by the évidence, but in ail probability did 
not exceed 40 cents. Moreover, as the charter party further provided 
that the "ship is to load and discharge as rapidly as possible (if re- 
quired), by night as well as by day, when required to do so by charterer, 
shipper or consignée," the respondent took advantage of this additional 
option — being probably stimulated thereto, in part at least, by a 
provision for "despatch money at the rate of 15 pounds sterling per 
day of twenty-four hours for any timé baved in * * * discharging, 
payable by the ship to * * * charteriér at discharging port" — and 
required the stevedores tô work by night as well as by day. The re- 
sult was that the cargo was unloaded quickly, and that the respondent 
earned thereby £207 10s. dispatch money, which was duly allowed by 
the ship and deducted from the freight without question. But, of 
course, work by night must be paid for, since a day's wage doës not 
of itself compensate for such labor, and the men who work by night 
are not the same as those who work by day ; and it is for the additional 
amount paid to the stevedores' servants for discharging the cargo at 
night that the libelant claims in the first item of the présent suit. The 
respondent paid the money to the stevedore, but deducted it from the 
freight, claiming that a custom of the port authorized him so to do. 
There is no proof whatever of such a custom, and the final reluctant 
acquiescence of the master in the déduction does not bind the owner, 
if the respondent's claim was clearly erroneous. In my opinion noth- 
ing has been shown to justify it. As I bave just said, there is no évi- 
dence whatever of such a custom — I lay aside a feeble effort to prove 
it by the obviously incompétent testimony of one witness — and the pro- 
visions of the charter party négative the claim decisively. The respond- 
ent was not bound to unload the cargo. He was merely permitted to 
do so, and, if he chose to undertake the work, the priée he was to be 
allOwed for it was distinctly specified. How he spent this money, 
whether in work by day or in work by night, or in both, was no aflfair 
of the ship. Her obligation to deliver was transferred to the re- 
spondent when he undertook the unloading himself in considération of 
being paid a rate of 40 cents, and thereafter it was the respondent's 
duty, and not the ship's, to pay the wagês of the men who handled 
the cargo. He could compel work by night as well as by day, but, 
if he chose both varieties of labor, he, and not the ship, was bound to 
pay for both. Moreovfcr, he was earning dispatch money by this haste 



244 155 FEDERAL REPORTER. 

in discharging, and he has, therefore, no equities to urge in His favor, 
even if the construction of the agreement were doubtful. In that 
event, also, as the charter party is one of his own printed forms, pre- 
sumably prepared and adopted with his approval, any ambiguity in 
its provisions would be ordinarily resolved against him. But I see no 
ambiguity that calls for the appHcation of this rule. It seems to me 
that the agreement is plain. The ship was bound to discharge if the 
respondent did not exercise his option. If he did exercise it, he was to 
receive 40 cents, which he could spend as he pleased, but the duty of dis- 
charging became thereupon his own, and the ship was relieved from 
this obligation. 

The respondent's principal défense to this item, as it appeared upon 
the argument of the case, is the cesser clause of the charter : 

"It Is agreed that the charterer's liability as to ail matters, before and 
after the shipping of the said cargo, shall cease as soon as the cargo Is ship- 
ped, It being agreed that the captain shall hâve a lien on the cargo for freight, 
dead freight and demurrage." 

This provision, it is argued, confined the remedy of the ship to an 
iction in rem, and relieves the rçspondent from liability in the pending 
action. It is, I think, a suffîcient reply to this défense to say that it was 
made too late. The answer did not set it up either qriginally or by 
amendment. The libelant's attention was not directed to it while the 
testin^qny was being taken; and it would, I think, be ■ inéquitable to 
permit tJie respondent to bring forward at the argument a substan- 
tial défense which is not included in the issues raised by the pleadings 
and the testimony. Moreover, it deserves careful considération, which 
may wçll be deferred until the question is squarely raised and thorough- 
ly argU'çd, wbether the cesser clause applies to a situation where the 
charterçr is also the consignée, and, having obtained delivery of the 
cargo without paying the freight, afterwards makçs a dispùted claim 
growing oqt of the delivery itself. I express no opinion on this ques- 
tion, as the point has not been properly raised. 

The respondent's claim for night work must therefore be disallowed. 

The second item is for the fées paid for a customhouse permit to 
discharge at night, and for the services ôf the governxnent inspectors 
and weighers during the same time. Thèse charges were also paid 
by the respondent and deducted from the freight. In my opinion 
they stand on a différent footing from the stevedores' wages and were 
properly deducted. They seem to me to be included in another clause 
of the charter party, which provides that the specified rate of freight 
shall be "in full of primage, consulage, port charges, trimming, pilotage, 
towage, etc., as customary." The items in question are certainly "port 
charges," and hâve nothing to do with the wages to be paid to the 
master stevedore and his men. The ship agreed to permit discharge 
by night as well as by day, and, if the resuit of this permission was to 
subject her to additional "port charges," shé was bound to pay them be- 
cause she had contracted to pay ail suçh charges, and had made no ex- 
ceptioji whatever. If she had been delivering the cargo herself, and had 
beçn obliged to carry qut the obligation to work by night as well as 
by day, I think her liability to pay thèse fées could sçarcely be ques- 
tioned ; and I cannot see how she is relieved from the express agrée- 
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ment to pay them, by transferring a separate obligation — to deliver the 
cargo — to the shoulders of the respondent. The second item of the 
libelant's claim must therefore be disallowed. 

A decree may be drawn in accordance with this opinion, the total costs 
to be equally divided between the parties. 



SOCIETA et al. v. UNITED STATES. 

(Circuit Court, a D. Pennsylvania. July 18, 1907.) 

No. 91. 

Shipping— Charters— Construction — Paeties — Unatjthoeized Attempt to 
BiND Thikd Paety. 

The United States tlirougli its navy department entered into a contract 
with a firm doing business in New Yorli for the transportation by a named 
steamship owned by plaintlff of a cargo of coal from Baltimore to Yolio- 
hama, Japan. The coal delivered was short of the quantity loaded as 
checked by the représentative of the government and shown by the blU 
of lading and for which it pald the eontractor, and the government de- 
ducted the value of the quantity short from the freight, which it paid to 
the contraetlng flrm. Plalntiff brougUt suit against the United States to 
recover the freight so wlthheld, the charter party havlng been signed by 
the flrm "by authority of United States government" Held, that the 
transaction did not authorize such signature, nor make the United States 
a party to the charter, and that whatever right of action plalntiff might 
hâve was against the flrm, which was, in fact, the charterer. 

On Trial by the Court Without a Jury. 

Henry R. Edmunds, for petitioner. 

Walter C. Douglas, Jr., and J. Whitaker Thompson, for the United 
States. 

J. B. McPHERSON, District Judge. This suit was brought by the 
corporate owner of the Austrian steamship Klek to recover from the 
government two items claimed to be due under a charter party, dated 
March 36, 1901, signed by the owner's agent at Philadelphia, and pur- 
porting to be signed, also, by an accredited agent of the United States, 
the latter signature being as followS : 

"By authority of United States Government, 

"Flint, Dearborn & Co., 

"H. E. D. Jackson, Treasurer." 

The first item is for $397.60, two days' demurrage at the port of 
Baltimore, where the cargo — which was wholly of coal — was loaded; 
and the second item is for $834.15, the value at Baltimore of 335>4 
tons of coal, which the government deducted from the freight claimed 
by Flint, Dearborn & Co., on the ground that the quantity of coal de- 
livered at Yokohama, the port of discharge, was only 5,3561^ tons, 
while the bill of lading and other évidence showed that the vessel had 
taken on board at Baltimore 5,493 tons. 

The coal was intended for the use of the navy, but this fact of itself 
does not détermine the government's liability in this action. Whether 
such liability exists dépends upon the true character of the transac- 
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tJon that took place between the officiais of the United States and the 
Other' ^persons interested; and, as the government dénies that Flint, 
Dearborn & Co. were authofîzed to enter into any agreement on its 
behâlf; the évidence upbn this fundamental point must be carefully 
scrutinized. From the papers and the tèstimony that were offered at 
the trial I find the facts to be as follows: 

In March, 1901, the United States desired to hâve a cargo of coal 
(bought, or to be bought, by it from the Consolidation Coal Company) 
transported from Baltimore to Yokohama, and this désire came to 
the knowledge of Hopkins & Co., the Washington agents of Flint, 
Dearborn & Co., who were a firm in New York, and had apparently been 
in treaty with the Philadelphia agent of the Klek before Hopkins & 
Co. made any proposai to the government. It will be observed that 
the charter party is dated March 26th, whereas the following letter was 
not written until March 27th. On the latter date Hopkins & Co. ad- 
dressedl this communication to the Bureau of Equipmènt : 
"Sir: 

"1. On behalf of the Austrlan steamer 'Klek' we respectfully offer to trans- 
port a cargo of about 5,500 tons of coal (the government to Supply the coal) 
froin ïfaltlmore, Maryland, to Yokohama,. Japan, at $8.00 per ton freight, 
loading'àrid dischàrglng to be'doue by the vessel, both wlthln reach of her 
tackles, . ' 

"2. Steamer to load betweén April 15th and May 15th, and as much earller 
as possible, and to sali Immedlately after loading, It beiug agreed that she 
shall be glVen steamer despatch loading upon réporting ready to load. 

"3. The tiatches of the vessel to be sealed if praeticable, and to remain 
sealed until opened by the direction of the Senior Naval Offlcer présent, at 
Yokohama, to whom she will report 

• "4. The government to take eoal from the vessel at the rate of 350 tons per 
day, aeeord^ng-to the çustoms of, the port. 

"5. Cai-gb to be delivei-ed on board any ship, lighter o* wharf where the 
'Klek' can safely lie afloat, as may be dlrected by the Senior Naval Offlcer 
présent. 

"6. Freight to be payable upon receipt of cable advicea of dellvery, and only 
for amount certlfled to bave been delivered. 

"7. The government to pay demurrage at the rate of eight cents per ton per 
day, on net registered tonnage for any détention (caused by the government) 
wlthin the térms of this tender, the same to be setOed hère. 

"Kespectfully, Hopkins & Co., 

"Agents for Flint. Dearborn & Co., for S. S. Klek. 
"Rear Admirai Royal B. Bradford, U. S. N., 

"Chief Bureau of Equipmènt." 

On the same day Admirai Bradford replied as follows : 

"Department of the Navy Bureau of Equipmènt. 

"Washington, D C, March 27, 1901. 
"Gentlemen: 

"1. The Bureau accepts your otler of the 27th instant for charter of the 
Austrlan steamer 'Klek', to transport « cargo ot about 5,500 tons of Geoige's 
Creek coal from Baltimore to Yokohama, Japan, at $8 00 pei ton freight, 
to load between April 15th and May 15th, or earlier if possible. 
"2 Réquisition will follow. 

"Very respectfully, B, B. Bradford, 

"Chief of Bureau. 
"Messrs, Flint, Dearborn & Co. 
"(jare Hopkins ft Co.i 

"Washington Loan & Trust Building, 
"Wâsïiingtoh, D C." 
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On April 17th a formai proposai on an officiai form was sent to Flint, 
Dearborn & Co. from the Navy Pay Office in New York, and was ac- 
cepted by them on the same day. The essential parts of the proposai 

follow : 

"D. S. Navy Pay Office. 

"Stewart Building, 
"280 Broadway, P. O. Box 1900. 

"New York, April 17, 1901. 
"Flint, Dearborn & Co. : 

"Please return tliis proposai, duly slgned, by return mail, with priées en- 
tered opposite each item named below, for delivery, free of ctiarge, as stated 
below, subject to tlie conditions printed on the back of this form. 

"Hespectfully, Henry M. Denniston, Pay Director, U. S. Navy. 

"Articles Required. Total Amount 

"Réquisition No. Bu-116, Bureau of Equipment "^ ■^^^^ ^*®™* 

"For General Service 

"1. Transportation of about 5,500 tons best quality George's 
Creek coal, run of mine, from Baltimore, Md. to Yokohama, 
Japan, at per ton (S, 

"2. Shipment to be made In the Austrian steamer 'Klek,' tho 
•coal to be supplied'by the government 

"3. Steamer to load between April 15th and May 15th (ear- 
lier If possible) it being understood thatupon reporting at Balti- 
more ready to load she shall be given steamer despatch, and up- 
on completion of loading to sali for Yokohama, and upon arrivai 
there to report to the TJ. S. Naval Attache at Tokio, Japan, and 
be subject to his ordera In the matter ôf discharge. 

"4. Ail expehses of loading and discharging to be borne by 
the ship. 

"5. Cargo to be recel ved and delivered withln reach of the 
ship's tackle. 

"6. The government agrées to take discharge of the coal from 
the ship at the rate of 350 tons per dày, according to the cus- 
. toms of the port, or pay demurrage at the rate of eight (8) cents 
per ton per day on the net registered tonnage of the vessel 
(net registered tonnage 2,485 tons) for any détention caused by 
the government (through fault of its own), not recelving the 
coal at the above mentionçd rate, it being understood that 24 
hours' notice of arrivai shall be given before lay daye com- 
mence. . 

"7. Cargo to be delivered on the wharf at Yokohama, or on 
board any ship or lighter in the harbor where the vessel can 
safely lie afloat, as may be directed by the U. S. Naval Attache. 

"8. Payment to be made upon recelpt of cable advice from 
the Naval Attache, and only for amoùnt certifled to hâve been 
delivered, but under no circumstances shall payment be made 
for freight on any quantity in excess of the bill of lading 
weight. 

"9. Any question of demurrage to be settled at Washington. 

"Order to be placed wlth Messrs. Flint, Dearborn & Co. of 
New York. ' 

Aggregate amount of proposai f44,000 

"- do hereby agrée to furnish wlthin days, and in conformlty 

with this proposai, the above articles at the priées afflxed thereto. Articles 
not dellvëréd Withln thé timé specifled herein mây at the option of the pur- 
chaalng oMcer, be ohtained elsewhere, any différence in price to bo chargea to 

.■ -^ acoôunti ' - Flint, Dôarborn & Co., 

"H. E. D. Jackson, Treasurer. 
"11 Broadway, N. Y. City." 
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On April 18th this proposai was formally accepted by Pay Director 
Dennistbn, and the contract between the United States and Flint, 
Dearborn & Co. was thus completed. The latter agreed to furnish 
transportation in a specified steamship, and the former agreed to pay a 
definite price therefor. The Klek thereupon proceeded to Baltimore, 
began to load on April 24th and finished taking in cargo on May 4th. 
During four days of this timè the weather was cold and rainy, the 
cdal Svàs wet, the ship's officers refused to receive it in that condition, 
and the work of loading was necessarily suspended. The first item of 
the plaintiflf's claim was for demurrage during two of thèse 11 days at 
the rate named in the charter party ; the averment being that the delay 
was the fault of the government. This averment, however, is not sup- 
ported by the évidence, even if the charter party bound both the parties 
to this suit. It appears affirmatively by the testimony of two of the 
ship's officers that the unfavorable weather was the sole cause of the 
delay, and there is no évidence of fault on the part of the United States. 
Moreover, the charter party upon which this action is based does nOt 
bind the government. There is no évidence that Flint, Dearborn & 
Co. had any authority to represent the government in chartering the 
ship, and the Bureau of Eqmipment had therefore no spécial concern 
with the terms of that instrument. The United States did not charter 
the Klek, and did not deal with the owner's agent. Its agreement was 
solely with Flint, Dearborn & Co., and while, of course, as was perfectly 
proper, its représentatives were présent at the loading and superintend- 
ed the work, chedcing the weights delivered by the Coal Co.'s cars, 
and overseeing the shipment, thèse facts did not change the contractual 
relations which had theretofore been completed between the United 
States and Flint, Dearborn & Co. Perhaps, if the government had un- 
warrantably interfered with the loading of the cargo, it might hâve 
been liable ift darhages for détention, but there is no évidence to sus- 
tain such a claim, as I hâve already stated, or to sustain the claim that 
is made under the charter party in the présent action. Indeed, the first 
item was practically abandoned at the trial, and nothing more need 
be said about it. Thé claim for demurrage is disallowed. 

The second item must be similarly treated. The weight of the coal 
taken on board at Baltimore was not checked by any représentative 
of the ship, but was checked solely by persons representing the govern- 
ment. By thèse persons the weight was reported aS 5,492 tons, and 
in accordance with their report bills of lading were issued of which the 
following is a copy: 

"Shipped by the Consolidation Coal Company, in good order, in and upon 
tlie Aust. S. S. called tlie Kleli, of FiUme, whereof Kisselich is master, now 
lying In tlie port of Baltimore, Md. and bound for Yokohama, Japan, flfly- 
fonr hundred and nlnety-two tons George's Oreelî Big Vein Cumberland Coal, 
from the minés of the Consolidation Coal Company (as per margin), to be de- 
livered in like good order at the aforesaid port of ïokohama, Japan (the dan- 
gers of the seas only excepted), unto U. S. Naval Attache, Tokio, Japan, or to 
his or their assigna, he or they paylng freight for the same at the rate of 
elght dollars D. S, gold per ton of 2,240 Ibs. œal delivered, and ail other con- 
ditions and clauses as per charter-party dated Philadelphia, Pa. March 26, 
1901. 
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"In witness whereof, the master or agent of sald vesseil bath alBnned to 8 
bills of ladlng ail of this ténor and date, one of \vliich beiug accompllshed, the 
others to stand void. 

"Dated at Baltimore, Md., May 3rd, 1901. A. Kisselich. 

""Weight and quality nnknown." 

When the ship arrived at Yokohama early in August, the cargo was 
unloaded under the supervision of the government and also of the 
vessel, and thèse représentatives agreed in reporting that only 5,256J4 
tons were discharged, showing an apparent deficiency of 3351/2 tons. 
Being notified of this fact by cable, the Bureau of Equipment sent 
the foUowing letter to FUnt, Dearborn & Co. : 

"Department of the Navy, Bureau of Equipment. 

"Washington, D. C. Aug. 5, 1901 
"Gentleihen : 

"1. You ara Informed that the Bureau is advised by cablegram of the dis- 
charge of 5,256% tons côal at Yokohama, per S. S. 'Klek' chartered of you 
in Aprll, 1901, under réquisition #113, 1901. 

"2. This ship carried ont from Baltimore 5,292 tons, and the discharge of 
the quantlty stated above shows a shortage of 235% tons. 

"3. Your attention is invited to the fact that the 'Osbome' also chartered 
of you for same place delivered 50 tons short of bill of lading weight, thus 
showing a loss on the two cargoes of 285% tons. 

"4. The Bureau States that payment was made to the contractors fumish- 

ing the coal for the quantity shown by the bill of lading, vlz., 5,492 tons, and 

It cannot view with complacency the loss of so great a quantity in shipment. 

"5. The Bureau requests to be Informed as to what proposition you bave to 

submit in the premises. 

"Very respectfully, R. B. Bradford, Ohief of Bureau. 

"Messrs. Flint, Dearborn & Co., 

"11 Broadway, New York City.'' 

To this communication, Hopkins & Co. replied on August 7 : 

"Hopklns & Co., Washington Loan & Trust Building, 

"Washington, August 7, 1901. 
"Str: 

"Referrlng to conversation on the subject of shortage cargo per S. S. 'Klek,' 
we désire to state as follows: 

"If the bureau thinks It Is justifled in holding over from the freight money 
now due the value of the 235% tons of coal short of bill of lading weight, It 
is respectfully requested that payment of freight be immediately made, less 
the value of this shortage. 

"Yery respectfully, Hopkins & Co. 

*"Rear Admirai Royal B. Bradford, U. S. N. 

"Chief Bureau of Equipment, Navy Department" 

The government made settlement with Flint, Dearborn & Co. on this 
basis, and thus closed the transaction with them. The transaction was 
closed, also, in my opinion, so far as concerns the présent suit. The 
plaintifï's contract for the payment of freight was not with the United 
States, but with Flint, Dearborn & Co., and whatever claim it may hâve 
on this account should be urged against that firm. It is not material, 
therefore, to find the facts eoncerning the apparent discrepancy between 
the weight of the cargo at Baltimore and at Yokohama. If the ship 
really took on board 5,492 tons, and really discharged that amount, in 
spite of the évidence to the contrary, its claim for unpaid freight is 
against the other party to the charter, and not against the United States, 
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whose àéreement with Flint, Dearborn & Co. only bound it to pay for 
"aniount certified to hâve been delivered" — an agreément that bas been 
faithfully carried out. 
Judgment may be entered in favor of the défendant, with costs. 



THE LADY PALMERSTON. 

«District Cîourt, B. D. Pennsylvania. July 24, 1907.) 

No. 44 of 1905. 

Shippino — Cbabxbb Paety— Liabilitt of Vbssbl fob Bbokkb's ATIKNDANOI! 
Fee. 

A vessel was chartered at Rio de Janeiro to carry a cargo of ore from 
that port to Philaflelphla. The charter party provided that "the vessel 
to be consigned to charterer's agents at the port of discharge, paylng 
lïsual commission not exceedlng 2i^ per cent, at this port." Such com- 
mission of 2% per cent, was pald to the charterer before the vessel sali- 
éd. H eld, ih&t It was in efCect an "addrèss commission" whleh went t» 
the charterer In réduction of frelght, and did not cover the attendance 
fee of the agents at the port of discharge, whlch is a broker's fee for 
the transaction of the vessel's Inward business at that port, and that, In 
the absence of agreément otherwlse, they were entitled on renderlng or 
tehderlng the service to collect such fee from the vessel at the customary 
rate. 

In Admiralty. Suit to recover balance of freight. 
Henry R. Edmunds, for libelant. 
H. Alan Dawson, for respondent 

J. B. McPHERSON, District Judge. This suit was originally 
brought against the Carnegie Steel Company to recover the balance 
of freight due for carrying a cargo of manganèse ore from Rio 
de Janeiro to the port of Philadelphia in the summer of 1905. The 
whole balance having been paid over by the steel company to their 
agents, Peter Wright & Sons, by whom a part was retained to satisfy 
a disputed claim of their own against the ship, the agents were also 
made parties respondent under the analogy of the fifty-ninth rule, 
and hâve appeared and taken défense. Since the suit was brought, the 
owner of the bark, who résides in Christiania, has, without objection 
so far as appears, accepted payment from Peter Wright & Sons of 
the freight, with interest, less the amount of the claim in controversy, 
and therefore it is this amount only for which the action is now urged. 

The facts are few, and easily understood. In June, 1905, Carlos 
Wigg, a merchant of Rio, chartered the bark in that port to carry a 
cargo of ore to Philadelphia, and deliver it in conformity with the 
bills of lading at a freight rate of 10 shillings sterling. It was further 
provided that: 

"The vessel (is) to be consigned to charterer's agents at the port of dis- 
charge, paylng usual commission not exceedlng 2^4 per cent, at this port. 
What cash the master may requlre for the ship's ordlnary dlsbursements, 
at port of loadlng to be advanced by •sharterers, subject to 5 per cent, for ail 
charges, and the balance of the freight to be paid on unloadlng and right de- 
llvery of the cargo, in cash at carrent rate of exchange on London." 
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The bills of ladingcalledfor delivery to the Carnegie Steel Company, 
"he or they paying freight for the same as per charter-party dated 
Rio de Janeiro 15th Jurie 1905, and ail clauses thereof," etc. Upon 
this bill was indorsed "Address commission paid hère," and the fact 
is that the commission of 3i/^ per cent, was duly paid (or settled for) 
in Rio to Carlos Wigg before the vessel sailed. Peter Wright & Sons 
had been the charterer's agents in Philadelphia for a number oî 
years, and they were accordingly notified that the Lady Palmerston 
might be expected in due course, and that they should attend to the 
usual business reqtiired by the vessel in this port. The présent diffi- 
culty would probably not hâve arisen if the master had not conceived 
the idea that the "usual commission not exceeding 33^ per cent.," 
which was paid to the charterer, or settled for, at Rio, was intended 
to pay also for ail services to be rendered at the port of discharge, and 
had not thereforedeclined to recognize the claim of Peter Wright & 
Sons to be paid a fee of 10 guineas for attendance upon the ship 
in Philadelphia, and the transaction of her inward business. The 
master evidently supposed that the "address commission" included 
pay for attendance and services at Philadelphia, but in this I think he 
was mistaken. The charter party makes no provision for the payment 
of thèse services. It bas been proved to my entire satisfaction that 
the "usual commission not exceeding 3% per cent." is identical with the 
"address commission," and has nothing to do with the attendance fee 
which is charged by ship brokers for doing the business of the vessel. 
The "address commission" always goes to the charterer, or to his 
agent for him. It is paid sometimes at the port of loading and some- 
times at the port of discharge, but, wherever paid, it is essentially a 
device to reduce the nominal rate of freight agreed upon in the 
charter. Usually it is 2^^ per cent., but the rate may differ as the 
parties agrée. An "attendance fee," on the contrary, has nothing to 
do with the rate of freight. The charterer does not receive it — unless 
by spécial agreement — for he does not perform the services. It 
belongs to the broker to whose care the ship may be committed, 
whether by the charter itself, or by the master, if the charter is silent 
upon the subject. 

In this case the charter provided that "the vessel (was) to be con- 
signed to the charterer's agents at the port of discharge," and she was 
therefore put into the hands of Peter Wright & Sons (who were the 
charterer's agents in Philadelphia) by this express agreement of the 
parties. It is an awkward addition to the clause to say in that connec- 
tion, "paying usual commission not exceeding 31/^ per cent, at this 
port," and the master may be pardoned for his erroneous construction 
of the sentence, taken as a whole. When it is considered, however, 
that the "usual commission" means the "address commission," and 
under either name is a disguised déduction f rom the freight, it is clear 
that the sentence deals with two distinct subjects. It provides in the 
first clause for the person or persons who shall look after the ship at 
the port of discharge, saying nothing about his pay, and it provides in 
the second clause for a specified déduction from the freight, to be paid 
at Rio to the charterer himself. 
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•_ This lëaves the amount of the broker's attendance fee to be fixed 
either by subséquent agreement, or by the custom of the port. As I 
hâve already stated, the charter put the vessel into the hands of Peter 
Wright & Sons, and the master should hâve recognized and actéd upon 
the agreement. Acting upon his erroneous understanding, however, 
he refused to accept certain services at the hands of Peter Wright & 
Sons, although he did accept other services, and attempted to transfer 
the ship's business to another firm. There was no dispute concerning 
the amôunt of freight that was earned, and the steel company sent a 
chéck for what was due to Peter Wright & Sons, who were agents 
for the Steel company as well as for the bark, and the balance, allow- 
ing for certain déductions that were admitted to be correct, and also 
fof the disputed attendance fee, was tendered to the master, who 
declined ît for the single reason that the fee had been improperly 
dedticted. He thereupon sued the steel company, 'claiming that the 
payment should not hâve been made to Peter Wright & Sons, because 
they did not represent the ship and thetefore had no authority to re- 
ceive the freight ; but, as already explained, the controversy bas now 
taken such a shape as to invplve nothing more than the attendance fee 
of 10 guineas that is still in the possession of the respondent firm. 

In my opinon they had a right to retain it. The testimony shows 
clearly-— in spite of a few dissenting, but I think mistaken, voices — 
that the customary attendance fee at the port of Philadelphia is 10 
guineas, and that this fee is earned by the ship's agent if he ofifers 
his services and is ready to transact the ship's business, although the 
master may dedine to accept him, and may employ a broker of his 
own. Of coursé, I am speaking of a case where a particular agent or 
broker bas been agreed upon by the parties — hère, for example, it was 
the "charterer's agents at the port of discharge" — for, if there is no 
such agreement, the master may employ whomsoever he will. The tes- 
timony shows, also, that nearly ail of the Lady Palmerston's inward 
business was, in fact, attended to by Peter Wright & Sons. As one of 
the firm testifiéd— and I find the facts to be so— 

"I know that one of our clerks went down lu' a tag below the mouth of the 
Schuylkill and boarded the vessel, aetually boarded the vesSel, and delivered 
orders to that vessel to go into Girard Point, where a berth had been secured 
at which her cargo of ore was to be diseliarged, and where arrangements 
had been made with the Pennsylvania Rallroàd Company to hâve cars In 
readiness for her, to havé that load weighed and everything ready to dispatch 
the vessel's cargo as soon as It eould be unloaded from her. * * • 

"In thls particular instance I sent an aecount. I was cognizant of the 
différent payments as made. The Inward pilotage of the vessel, amounting to 
one hundred and some odd dollars was pald, the inward towage of the vessel 
wais paid by us, and eventually the stevedore's MU, at the rates of discharge 
stipttlated for in the charter party, was paid by us. The bills for pilotage 
and towage were signed by the captain. Without his approval we should 
not hâve paid them. 

"Q. To whom was the cargo in thls case consignedî 

"Ai To the Carnegie Steel Company. 

"Q. AVere you notlfled before the vessel arrîved that you were the charterer*» 
agents to attend to her business? 

"A. Yes; on receipt of a copy of the charter party from Mr. Wlgg, the 
cargo to be dellvered to the Carnegie Steel Company. 
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"Q. Who collected the frelght from the Carnegie Steel Company? 
"A. Our usual course Is we remit them a blU, and by retum mail they send 
us a check. 
"Q. Was that done In this case? 
"A. That was done In this case, and I saw tlie check, handled the check." 

Furthër discussion seems to be unnecessary. The rétention of the 
attendance fee by Peter Wright & Sons was justified by the charter and 
by the custom of the port, and, as the owner of the bark has received 
whatever eïse is due, the libelant is not entitled to recover. 

A dèctee itlay be entered in favôr of the respondents, with costs. 



' iiLDREDOH et àl. V. WARD, Collector, etc. 

(Circuit Court, N. D. New York. August 1, 1907.) 

iWtïEHAï, RB+iÉNtm— Stamp Taxeb-^Buoket Shop Transactions. 

A bùcket shop whlch made contracts for the purchase and sale of 
stocks' ând coinmodStles wlth customers, and which executed such con- 
tracts by pretended purchases and sales through ahother bucket shop, 
which had no relation^ or dealings with such customers, held, under the 
évidence, not to be an agent of the latter, but to conduct a separate busi- 
ness, so that both transactions were subject to the stamp tax imposed by 
War Retienne Aet June 13, 1898, Schedule A, subd. 3, c. 448, 30 Stat. 458, 
as amënded by A«t Marèh 2i 1901, c 806, 31 Stat 043 [U. S. Comp. St. 
1901, p. 2302]. 

.( ■■;■■■' 

Action to fecovèr hiohey paid under the provisions of subdivision 
3 of Schedule A of the war revenue act of June 13, 1898 (30 Stat. 
458, c. 448)y: as amended by the act of March 2, 1901 (31 Stat 943, 
c. 806 [U. S. Comp. St. 1901, p. 2302]). The amoUnt involved is about 
$1,804.88 aside from interest. 

Eugène D. Flanigan, for plâifltifïs. 

Taylor L. Arms, Asst. U. S. Àtty., for défendant. 

RAY, District Judge. On the triai of this action a wîde latitude 
was givén the réception of évidence thât âll the facts might fully ap- 
pear. That the plaîntifïs at the time or times in question were en- 
gaged in running or condtiçting what is commonly known as a bucket 
shop and bucket shop business is clearly shown by the évidence, and, 
to my mind, cannot be questioned. That the so-called "Stock, Grain 
& Provision Cottipany" was at the same time running and conducting 
an independent bucket shop and bucket shop business in the city ôf 
New York clearly appears. It clearly appears that the plaintiffs were 
not agents or sefvantsiofsUch Stock, Grain & Provision Company. 
They were nOt tespotisible tO-it, or subjeCt to its control or directions. 
• Neither pariy éôuld have câllèd the othér to account in any of the 
inatters îrtvdlved in this cbntroversy, or in the transactions in which 
they wére ebgaged, except, prôbably, for the profits if any. They 
deatt wètà^â'Other in à way. The agreement between them reads 
as follows : ^ 
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"The stock, Grain & Provision Company ôf NoTfr Yorkv'Lîmlted. 

•^Dealers In Stoieks, Bondé, Grain, ProvîSlOiis and 011 

"Capital $100,000. (FuU Pald.) 

"Mémorandum of Agreement. 

"Made tl)ls twentieth day of May 1901 between the Stpck, Grain & Provi- 
sion Company o( New York, IJmlted, party of thé flrst part, and Èldredge & 
<3o. «5f Albany, N. Y., party of the second part, witneeseth, that the sald par- 
ties do mutiially agrée as follows: 

"1. That the followlng are the termS and conditions Hpon which ail con- 
tracta between them shall be had, unless others ^all be agreed upon in 
wrltlng. ' ' . 

"2. It is hereln agreed that the Stock, Grain & Provision Company of New 
York (Limited) will make actual dellvery of ail bonds, stocks and produce and 
ail other properties they trade In, and will pay cash for ail the above named 
articles sold for Immédiate, or future dellvery whea prc^erly transferred and 
delivered to this company. 

"3. That ail property sold by either party to the other Is to be delivered as 
hereinafter stated on pâyment of the contraet price. 

"4. That if the advance or décline in the market prlce of any property 
beyond the contraet priée equals or exceeds the cash crédits of, the party of 
the ^cond part wlth the party of the flrst part, the party of the flrst part 
shall thereupon be at Uberty to close and termlnate the contraet as to that 
property ; and any crédits the party of the second part may hâve wlth the 
party of the flrst part may be applied by the party of the flrst part to any 
Indebtedness of the party of the second part to the parfe' of the flrst part and 
the party of the flrst part may close and termlnate any or ail other contracta 
and apply the payments or deposlts ?ind profits to Oie ïxayment of any such in- 
debtedness. 

"5. That the place of dellvery of grain and provisions is Chicago, at such 
bouses as the party of the flrst part may elect, and of ail other property the 
office of the party of thé flrst part In New York City. 

"6. That Chicago warehouse recelpts for grain and provisions, and Na- 
tional Transit Co. Pipe tlne certiflcates for oll may be delivered In lieu of 
the property represented by them. , 

"7. That the party of the second part bas and shall hâve no authority to 
act as the agent of the party of the flrst part, and that hè shall in no way hold 
himself out or represent hlmself to be the agent of the party of the flrst part. 

"The Stock Grain & Prov. Co. 

"C. Wesley, Holland, Mang. 
"Eldredge & Co." 

It is seen ît was expressly provîded that Eldredge & Co. were not 
the agents of Stock, Grain & Provision Company. It seems the busi- 
ness was done in about this way : A person desiring to speculate in 
stocks would go into plaintiffs' place of business in Albany, they 
being known as Eldredge & Co., and say buy so many shares of such a 
stock. Eldredge & Co. would telegraph Stock, Grain & Provision 
Company buy so many shares of such stock for number so and so 
giving a number. The customer was required when giving his order 
to Eldredge & Co. to put up "a margin" and alsp the amount of the 
war revenue tax on the transaction. This sum it appears was put to 
the crédit of Stock, Grain & Provision Company. Of this, however, 
the customer had no knowledge. Stock, Graiij, & Provision Company 
wûuld telegraph back "bought." That company did not buy the stock 
or any stock, or hâve any to sell, or sell any. ;El<iredge & Co. would 
then give the customer a slip as follows : 
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Stock, Grain and Prov. Co. Eldredge & Co. 

Dealers lu Correspondents 

Stocks, Bonds, Grain and Proyislons. 71 State St., 

10 Wall St., New York. Albany, N. Y. 

No. Both Phones 798 

Mr. 

As per your order, hâve bonght for your accotint and rlsk for dellvery. 

Sbares @ Deposited on aceount 



*Carried to 

Duplicata 
Original Stamped 

*The right is reserved to sell the above In case sufflclent money Is not de- 
posited to carry said stock below market Talue. 

— with the blanks filled. The customer was not informed he was 
dealing with any one except Eldredge & Co. If the stock went up, 
the customer could say sell, in which case Eldredge & Co. would tele- 
graph "sell," and Stock, Grain & Provision Company would telegraph 
back "sold," when, in fact, no sale was made, and it had nothing 
to sell. In such case the gain to the customer on the wager or bet on 
the rise or fall of the market, if any, would be paid by Eldredge & 
Co. If the market went down and the customer did not keep his mar- 
gin good, of course, he was out what he had put up and the money 
stood to the crédit of Stock, Grain & Provision Company and was diyid- 
ed between it and Eldredge & Co. Each day Stock, Grain & Provi- 
sion Company sent Eldredge & Co. a statement as foUows : 

Cable address: WlUtanna. We bave no Agents. 

Long Distance Phone. 

Tbe Stock, Grain and Provision Ctompany, Of New York, Limited. 

Capital $200,000. Full paid. 

Dealers in Stocks, Bonds, Grain and Provisions, 

10 Wall Street, Established 1893. 

New York, — 190 

O. Wesley Holland, Manager. 
Walton O. Snyder, Secretary. 



Dear Sir: — We solicit and will receive no business except with the under- 
standing that the ACTUAL DELIVBRY of property bougbt or sold upon or- 
ders is in ail cases contempiated and understood. Our transactions with you 
today are as foliows : SI. & O. E. 

Numbers We sell We buy Article Price Deposlt 

tô you of you 



As per our wrltten agreement 
Remarks Deposit Number Prlce Settlements 

— ^the blanks being filled. Stock, Grain & Provision Company would 
stamp a duplicate of this with the proper war revenue stamps. Eld- 
redge & Co. did not stamp or at the time pay the tax on the transac- 
tion at their end of the Une. Subsequently they were required to do so, 
and under protest did pay, and then brought this action to recover 
back the money paid as tax. 

The contention of plaintifïs is that there was but one business carried 
on and but one transaction ; that they were mère agents of Stock, 
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Graiii ;& Provision Company and that it Vf as ail one thing, ànd that, 
as Stock, Grain & Provision Company paid t;h^ tax by putting stamps 
on the statement of each day's business, thiefùll tax was paid, and 
EIdredge & Co., mère agents, assistants, servants, in the transactions 
and business, could not be required lawfully to pay a second tax. I 
hold under the évidence that EIdredge & Go. iwere not agents or serv- 
ants of Stock, Grain & Provision Company; that they carried on a 
separate and distinct business. True, the two bucket shops aided each 
other and divided the profits, but there was "a business" at each end 
of the hne subject to tax. EIdredge & Co. dealt with customers at their 
end, Albany, and Stock, Grain & Provision Company dealt with EId- 
redge & Co. independently. There was no contractual relation be- 
tween thèse customers and Stock, Grain & Provision Company. 
The complaint must be dismissed, with cpsts. 



DOVER V. GLOUCESTER ELECTRIC CO. 

(Circuit Court, D. Masisacliusetts. June 29, 1907.) 

No. 245. 

1. ELECTBIOITT— DANGEBOUS WiRES, 

A man who cUmbs a téléphone pôle In the rlgjitful performance of hia 
duty Is not charged witb knowledge that its rightfui use Is for uninsulatèd 
wires carrylng a dp,ngerpus current of electricity. 

2. Blecteicity— CoNTBiBrrroRT Nkqliqencb— Question fob Jtiby. 

In an action for Injuries' to a téléphone llneman by a shoek recelred 
by an uninsulatèd highly cBftrgéd electric w^ire as he was climbing a pôle, 
whether he was négligent in failing to dlscover the defect and danger 
before ascendlng the pôle held for the jury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 18, Electricity, § 11.1 

3. Damages— ExcESSivENESS— Personal Injuries. 

Plaintiff, a téléphone llneman, who had been & foreman, whlle climb- 
ing a téléphone pôle, received nearly 2,000 electrie volts from a wire from 
which the insulation had worn, which caused plaintiff to fall from the 
pôle, a distance of 25 feet. Prior to his injury he had been In good 
physical condition, but hnd been continuously siqlf thereafter, and near- 
, ly two years after the injwry there was still évidence of Inflammation, 
. adhésions in the vicinity of the liver, an4 neurosis. One physlcian of 
high skill and character testifled there was nothing the matter with 
plaintiff which could be attributed to the accident, but there was other 
médical évidence to the contrary. Held, that a verdict in favor of 
plaintiff for $5,200 was not excessive. 

[Ed. Note. — For cases in point, see Cent Dig. vol; 15, Damages, §i 357, 
365, 367, 368.] 

Action by Joseph R. Dover ag^inst the GJoucester Electric Company. 
A verdict was rendered in favor of plaintiff for $5,300, and defencjant 
moved for a new trial. Denied. 

■ William A. Pew, for plaintiff. 
John Eowell, for défendant. ■ 

HALE, District Judge. This case now coines beforè the court upon 
a motion by the défendant for a new triai; tiponthe groutid thàt the 
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verdict is against the law and the évidence, and that the damages are 
excessive. The défendant contends that, while there might hâve 
been a scintilla of évidence upon which the jury could base a verdict, 
the overwhelming weight of the évidence is that the plaintifif was 
guilty of such négligence as to preclude recovery. 

The plaintiff was an employé upon the Unes of a téléphone company. 
He had been a foreman, and had expérience in the class of work com- 
mitted to him. In the course of his employment he was required to 
climb a pôle on which were téléphone wires, and also highly charged 
wires of the défendant company. The insulation had been worn from 
one of the defendant's wires, and the wire had become an object of 
danger. It appears from the plaintiff's testimony that he approached 
the pôle, in the ordinary course of his employment, walking upon a wall 
on the side of the road ; that it was impossible for him, from the wall, 
to detect the absence of insulation on the wire, or to see a burnt place 
which the uninsulated wire had made upon the pôle. There is évi- 
dence, however, that by going a little distance into the road he might 
hâve s.een the defective conditions. He did not see ,them ; but proceed- 
ed to climb the pole,»having his right hand around the pôle and sliding 
it up the pôle as he ascended. With his left hand he was preventing 
the kinking of the cable which other téléphone men were running from 
pôle to pôle. According to his testimony, he had ascended some 24 or 
25 feet when he felt the pôle sway as if the men working on the cable 
had given a sharp pull, and that was the last he knew. A burn was 
apparent upon the plaintiff's right wrist. His shoe was produced in 
court, and appeared to hâve been burned through, under the climb- 
ing spur. There was évidence tending to show that the pôle was sway- 
ed by the pulling of the cable by the téléphone linemen. 

Plaintiff admitted that he had been instructed generally that, before 
climbing a pôle, he should see that such pôle was safe ; but he had never 
worked near this pôle before, and his attention had not been called to 
the defective wire or to the burn on the side of the pôle. He had 
seen other workmen goirig up and down the pôle in safety. He was 
called upon to climb it in the course of his business. He approached 
it in the way I hâve described, and did not, as a matter of fact, see the 
defects, either, before beginning to climb the pôle or during his 
ascent. It is earnestly contended by the défendant that, if he had 
gone a little distance into the road, he could hâve seen the defective 
conditions, and that, if he had been in the exercise of due care during 
his progress up the pôle, he would hâve seen those conditions. , 

This was the second trial of the cause. At the first trial the plain- 
tifï obtained a verdict. Judge Brown, the learned judge before whom 
the cause was tried, refused to set that verdict aside as being against the 
law and the évidence. He did, however, grant a new trial on the 
ground of excessive damages, unless the plaintiff should remit a cer- 
tain sum. In refusing tp grant a new trial for errors in law, he made 
a comprehensive référence to the testimony which was before the 
jury on that trial. He also commented on Chisholm v. New England 
Téléphone & Telegraph Co., 176 Mass. 125, 57 N. E. 383, and Law v. 
Central Dist. Printing & Telegraph Co. (C. C.) 140 Fed. 558. I agrée 
155 F.— 17 
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with hîs comment upon those cases, and with his conclusion that ît is 
the duty of the court to leave to the jury the question of due care un- 
der the spécial circumstances of each case. I think it will be seen 
that this is the only way in which such a casé can bè passed upon 
competently, in order to do full justice in the premises, ■ It is true 
that in railroad cases the dangers upon a railway are so well known 
that failure to look and listen is as a matter of law held to be négligence ; 
but a railroad track is for the purpose of the running éf railway trains. 
The man who approaches it has full knowledge thàt such is its primary 
and rightful use; and the use of it by him jssubject to its dominant 
use. On the other hand, the man who climbs a téléphone pôle is not 
charged with knowledge that its rightful use is for uninsulated and 
dangerous wires. He knows, on the other hand, that there is a duty 
to keep the wires insulated; and that, while the purpose for which 
the structures are used renders some danger from electrical currents 
unavoidable, he has some reason to expect that the wires will be kept 
protected. He knows, to be sure, that it is difficult to do this, and that 
there is liability that there may be a lack of insulation of some wire; 
but the risk of defective insulation varies with the circumstances, as 
Judge Brown has pointed out. And the case is not like that of a 
railroad track, where the danger is always well known, distinct, and 
incident to its lawful use. 

After Judge Brown's décision in the matter of a new trial, this case 
went to the Circuit Court of Appeals. In speaking for that court, 
Judge Aldrich said : 

"Knowledge that wires are liable to get out of repair, and when out of 
repaJr that they are dangerous to Hfe, is somethlng enterlng Into the ques- 
tion of care as it applles to both parties. ♦ * * There Is no évidence that 
he saw the lack of Insulation. It Is only argued that he ought to hâve 
seen it. This being so, and the unforeseen swaylng of the pôle being the 
probable cause of the contact, It reasonably, we think, became a question for 
the Jury whether, under ali the circumstances, the plaintlfC exercised the care 
of a prudent man In attempting to do what he did." 

The testimony upon which the jury found this verdict is not the 
same as that upon which the Court of Appeals passed in arriving at 
their conclusion ; but, in my opinion, it is not so différent as to require 
a différent rule of law. For the purposes of this case, I must assume 
that the décision which I hâve cited states the doctrine of the fédéral 
courts upon this subject. In accordance with Judge Aldrich's opinion, 
I think this court must say that the question of due care of the plain- 
tifï in a case like this must properly be left to the jury to décide under 
the spécial circumstances of each case. I décline to girant a new trial 
for error of law. 

The défendant contends, also, that the damages are excessive. The 
date of the injury was August 18, 1905. Before that time the plaintiflf 
was in good physical condition. He has been sick ever since. The 
évidence shows that he received nearly 2,000 electric volts, and fell at 
least 35 feet, and that from that time he has suffered. He has now the 
pained and pinched appearance of a sick man. The testimony tends 
to show that there is still inflammation, that there are adhésions in the 
vicJnity of the liver, and that there is some évidence of neurosis. Some 
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of the évidence indicates a permanent injury. There is, however, â 
conflict of testimony. One doctor of great skill and learning, of the 
highest character and of unquestioned honesty, testified that there was 
nothing the matter with the plaintiff which could be attributed to the 
accident. When he testified, I could see that his testimony did not tend 
to persuade the jury; but Âat, on the other hand, it prejudiced them 
against the witness, on account of the summary and severe view which 
he expressed, and that it may hâve influenced them against the défend- 
ant. The witness was unquestionably conscientious in his belief; 
but such belief was contrary to that of the other physicians who tes- 
tified, and at great variance with the conclusion to which the jury came, 
It is sometimes the duty of the court to prevent any unfair préjudice 
from controlling the jury. But in this case the défendant délibéra tely 
offered the testimony to which I hâve alluded. Its prejudicial effect 
upon the jury cannot be a reason for the court to grant a new trial. 
While the physician to whom I refer was the only one who testified 
that the plaintifï was not suffering from the injury which forms the 
basis of this case, there was much conflict of évidence among the médi- 
cal men. By his appearance, as well as by his testimony, the plaintifï 
himself induced the belief in the minds of the jury that he had received 
a painful and permanent injury. From a careful analysis of the testi- 
mony, in my opinion, there was évidence from which the jury could fair- 
ly find that his injury was permanent. It is the province of a jury to 
pass upon cases of conflicting évidence. In this case the jury evidently 
believed the testimony of the plaintiff and his physicians, and did not 
give credence to the médical testimony offered by ihe défendant. After 
a full examination of ail the évidence upon this question, I cannot 
say that the jury hâve exaggerated the damages; and I conclude 
that it is not my duty to disturb the verdict. 
The motion of the défendant for a new trial is denied. 



TACOMA RY. & POWER CO. v. PACIFIC TRACTION CO. et a!. 

(Circuit Court, W. D. Washington, W. D. July 30, 1907. On Rehearlng, 

4ugust 10, 1907.) 

No, 1,160. 

iHJTJNOTioN—ÇfROUNDS— Establishment of Legai, Right— Necessitt. 

A etreet railroad company, wbose rlght to occupy a clty street la being 
contested by the city, whIcU Is by statute vested with tUe control over Its 
Btreets, cannot maintain a suit in equlty to enjoin another company from 
occupying such street, to which suit the city Is not a party; it being 
Impossible for the complainant to establish a légal rlght in such suit as a 
basls for the relief prayed for. 

In Equity. Suit by a street railway corporation for an injunction 
to prevent a rival street railway company from occupying a public 
street in such a manner as to obstruct the complainant in laying 
tracks for an extension of its System. On final hearing. Injunction 
refused and suit dismissed. 

B. S. Grosscup, A. G. Avery, and C. O. Bâtes, for complainant 
Ellis & Fletcher, for défendants. 
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HANFORD, District Judge. The Tacoma Railway & Power Com- 
patiy> complainant, commenced this suit against tiie Pacific Traction 
Company, which is a rival street railway corporation, and its manager, 
Bj J. Weeks, and the Independent Asphalt Paving Company, a con- 
tracting corporation, which at the time of commencing the suit was en- 
gaged in paving Commerce street, in the city of Tacoma, and two 
other défendants, designated in the bill of complaint by the fictitious 
namès of John Doe and Richard Roe. Pursuant to;a stipulation of the 
parties the case has been dismissed as to the : Independent Asphalt Com- 
pany, and the court has not acquired jurisdiction of the mythical John 
Doe and Richard Roe. Therefore the case as presented on the final 
héâring is merely a controversy between two rival street railway com- 
.panies 'for the right to occupy with railway tracks the center of a 
public street 

. The complainant's claim to a prior and superior right is based upon 
an oïdinaiice of the city of Tacoma granting a franchise to a corpora- 
tion nanïed "Point Défiance Railway Company" for the construction 
and opération of a street railway System in certain streets of the city 
ôf Tafcoma, including the street in question, which franchise it claims 
to bwn as successor of the grantee, and a permit from the commissioner 
of public Works of the city of Tacoma. The évidence proves that the 
franchise was granted in 1890. Section 1 of the ordinance comprehend- 
ed lines of street railWay which were at the date of the ordinance 
already constructed and in use. Section 2 of the Ordinance contem- 
pla ted^ lines of railway in certain streets between designated points, 
including' that part of Commerce street, north of Ninth street, which is 
the subject of this controversy. No part of said contemplated lines 
hâve been constructed, and the first attempt to constrùct any part of 
the same was on the day preceding the date of the commencernent of 
this suit, to wit, June 7, 1907, and the permit from the commissioner of 
public Works did not issue until said date, and subséquent to the time 
at which the complainant had commenced work. Section 214 of the 
Tacoma city charter of 1890, which became effective after the grant of 
the franchise to the Point Défiance RailWay Company, provides as fol- 
lows: .■■-.- ,■/' i,-. ' . 

"Ail franchises or privilèges heretofore granted by this city whieli are not 
in actual use or enjoymeut, or which the grantees thereof hâve not in good 
faith commenced to exercise at the time of the adoption of this Charter, are 
hereby- dèclared forfeited ànd of no validity, and it shâll be the duty of the 
city couricil to carry ont the provisions of this section by the enactment of or- 
dinancesi:epeallng said franchises." ^ ' 

Thé briéf filed. in behalf of the complainant contaiiis a statement to 
the effect ifiàt ttie complainant, af ter, corrimencing tO place its tracks 
across Ninth street, and extending northward into Commerce street, 
"continuéd to work as best it could until the afternoon or evening of 
said day, when it was enjoined from further proceeding by an in- 
junction'issued'from the superior court of the state of Washington 
■for Pierte county, at the instance of the city of Tacoma." It is the 
opinion of the court that the complainant has no standing în a court of 
equity to obtain an injunction. The fatal point in the case is in the 
fact that the object of the suit is to obtain an injunction to protect a 
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disputed légal right. The admission that the city of Tacoma is ag- 
gressively opposing the extension of the complainant's tracks in Com- 
merce Street, and that it has sued eut an injunction against such ex- 
tension, puts the complainant out of court. Erhardt v. Boaro, 113 U. 
S. 537, 5 Sup. Ct. 565, 38 L. Ed. 1116. 

The long delay of the grantee in commencing to use its franchise, 
and the déclaration of forfeiture in section 214 of the city charter, 
and the authority of the city government to control the use of its 
streets, shows that there is probable cause for the suit which the city 
is prosecuting, and until the issues in that case shall hâve been ad- 
judicated it will be impossible for the complainant to prove the légal 
right which is the foundation of its case in this court. By the laws 
of this State the control of the public streets in incorporated cities is 
delegated to the city governments, and within the limitations of its 
authorized powers the législative branch of the city government of 
Tacoma is authorized to permit or restrain the construction of railw^y 
tracks and the opération of street railways in the public streets of 
that city. If the city council of Tacoma stands as sponsor for any at- 
tempt to deprive the complainant of vested rights contrary to law, 
the city is necessarily an indispensable party to any suit or proceeding 
to obtain judicial protection, for the reason that a decree which would 
not bind the city would be nonenforceable. I hâve no doubt that this 
court might grant an injunction to restrain the unauthorized use and 
occupation of a public street, in such a manner as to interfère with the 
enjoyment by the complainant of its légal rights. Seattle Gas & Elec. 
Co. v. Citizens' Light & Power Co. (C. C.) 123 Fed. 588; Gen. Elec. 
Ry. Co. v. Chicago, I. & L. Ry. Co., 98 Fed. 907, 39 C. C. A. 345, 58 
L. R. A. 231. By "légal rights" I mean rights which hâve been 
firmly established and are undisputed or indisputable ; but it is contrary 
to the principles of equity to grant an injunction to a complainant for 
the protection of rights which are disputed and the subject of litiga- 
tion, when there is no threatened irréparable mischief to be pre- 
vented. 

It is obvious that a décision of the vital question in this case will 
not settle the controverSy, nor hâve any efifect upon the rights of the 
parties before the court, otherwise than as a possible make-weight to 
influence the state court, in which the city of Tacoma is a litigant, 
in rendering a judgment for or against the complainant. But the 
court cannot legitimately render an opinion for any such purpose. I 
consider that it would be impertinent for a court, which does not hâve 
jurisdiction of an indispensable party, to volunteer advice to a court 
which has complète jurisdiction; and, although the parties in court 
hâve submitted the case for a décision on the main issue, it must be 
dismissed, because the case is not cognizable in equity without the 
présence of the city of Tacoma. 

Let a decree be entered, denying the application for an injunction 
and dismissing the complainant's biU, with costs. 

On Rehearing. 
The complainant has petitioned for a rehearing; the most sub- 
stantial ground assigned being error of the court in assuming that there 
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is litigation pending between the city of Tacoma and the complainant 
affeoting' the right to extendits tracks in Commerce street. Conceding 
the error^ and that the supppsed lawsuit must be eliminated from con- 
sidération, I am nevertheless still of the opinion that the décision 
heretofore rendered is right. Although the injunction suit has been 
dismissed, and at présent there is no actual litigation, it is still true that 
there is an unsettled controversy between the city government and the 
complainant concerning this matter, and the city must be reckoned with 
or coetced before the tracks can be extended. This court cannot dé- 
termine, that controversy, for the simple reason that the city is not a 
party to this suit. 
Pétition denied 



In re LBVI & PICARD. 

(District Court, S. D. New York. October, 1908.) 

Bankbuptct— PETITION TO Reclaim Peopeett— Sufficienoy. 

A pétition by one who sold goods to a bankrupt flrm during severat 
montbs prlor to Its bankruptcy, seeklng to rescind the sales for fraud 
and to reclaim ail of the goods remainlng, wlll not be considered and re- 
ferred for bearing, under the peculiar clrcmnstances of the case, unless 
it not only allèges ail the facts necessary to entltle the petitioner to re- 
scind, but also sets out ail the transactions and describes the goods in 
détail. 

In Bankruptcy. On pétition of American Woolen Company for réc- 
lamation of certain goods in possession of the receiver. 
For former opinion, see 148 Fed. 654. 

Hays &'Hershfield (Ralph Wolf, of counsel), for the motion. 
James, Schell & Elkus (James N. Rosenberg, of counsel), opposed. 

HOUGH, District Judge. Viewing the pétition in réclamation as a 
pleading, it seems to me obvions that it should contain ail the alléga- 
tions necessary to sustain a complaint in trover and conversion, or 
required by the strictest practice in an affidavit for replevin. This 
pétition rests upon the attempted rescission of a contract which, in the 
language of the pleader, the American Woolen Company "does now 
elect to rescind." The ground of rescission is that the contract in ques- 
tion (i. e., a contract of sale) was induced by a false statement of solv- 
ency made by the bankrupts to the petitioners, upon which statement 
the petitioners relied. Thèse facts, if true, are obviously insufficient to 
warrant a rescission. It must be further alleged and proved as a 
part of the fraudulent action of the bankrupts that at the time of mak- 
ing the contract of sale, now sought to be rescinded, they did not 
intend to pay for the goods received in pursuance of said contract. 
Considering the manner in which this question is brought to the at- 
tention of the court, I think the pétition should be treated as a pleading 
objected to by gênerai demurrer. 

Under sudi circumstances every allégation of the complcdnt is 
to receive its most favorable intendment for the pleader, and I there- 
fore hold that the statement in the eleventh article of the pétition, to 
the eiïect that at ail times between the 6th of December, 1905, and the 
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6th of September, 1906, Levi & Picard received goods from the pe- 
titioner "with intent to defraud the petitioner," and "concealed the fact 
of their said insolvency from your petitioner for the purpose of de- 
f rauding your petitioner," as a sufificient allégation of intent not to pay. 
This proceeding is brought, however, in a court having the lawful 
physical possession of the goods in question, or some of them. The 
recaption of thèse goods by the vendor at this stage of the proceeding 
is a very serious interférence with a profitable realization of the 
bankrupt's assets, and is to be granted only upon équitable considéra- 
tions to be appHed to the circumstances of each case. The facts at- 
tending this particular bankruptcy are peculiar. It is needless to re- 
capitulate them, further than to say that the insolvency of the firm 
came as a surprise, not only to the trade, but, as I believe, to the 
bankrupts themselves. This pétition apparently asks for the return of 
ail goods (found in the receiver's possession) delivered by the woolen 
Company to the bankrupts during a space of nine months. In order to 
validate a rescission under such circumstances, the référée who tries 
this réclamation must believe that during ail that considérable length of 
time every pièce of dry goods ordered by the bankrupts from the wool- 
en company was so ordered with a contemporaneous intent not to 
pay for the same. 

With this légal necessit}' obviously existing, I do not consider it 
équitable to grant the usual order, until the petitioner has much more 
fuUy explained to the court, and under oath, the history of those 
transactions between itself and the bankrupts which are now sought 
to be rescinded. The application for réclamation will therefore be 
denied, unless within 10 days from this date the petitioner files as 
a portion of its moving papers an afïidavit, verified by one of its 
ofïicers, setting forth in détail : First, each sale made by it to the bank- 
rupts between December 6, 1905, and September 6, 1906, showing 
(a) what goods were sold and delivered; (b) what was the price of 
the goods so sold and delivered ; (c) how much, if any, of said price 
has been paid by the bankrupts to the woolen company ; and, second, 
showing to what sale item each item of goods now in the possession 
of the receiver belongs ; that is, when each pièce of goods now sought 
to be reclaimed was sold and delivered. This direction is given on the 
assumption that the petitioner has had an inspection of the goods in 
the receiver's possession. If no such inspection has been had, one may 
be granted by the receiver without further direction from the court. 

Upon the iîling of such affidavit the papers may again be brought 
to my attention, and I will take the matter up de novo. If no such 
afïidavit be filed within the time now set, an order of course may be 
entered, denying the application for réclamation. 
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UNITED STATES v. MARTIN. 

(Circuit Court, D. Massaebusetts. April 23, 1907.) 

No. 18 (1,518). 

JtrsTOMs DuTiEs— Classification— ScAMMONT Resin— Dbug. 

Scammony resin, prepared from gum scammony, or scammony root, 
and used prlncipally in compounding medicines, Is dutlable as a drug ad- 
vanced in value or condition, under Tarife Act July 24, 1897, c. 11, § 1, 
Schedule A, par. 20, 30 Stat. 152 [U. S. Comp. St. 1901, p. 1628], rather 
than as a médicinal préparation, under paragraph 67, 30 Stat. 154 [U. 
S. Comp. St. 1901, p. 1631]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

In the décision below the Board of General Appraisers sustained 
the protest of Gustav Martin against the assessment of duty by the 
collector of customs at the port of Boston. This action was taken on 
the authority of a former décision of the Board. In re Parke, G. A. 
5,010 (T, D. 23,323). The opinion in the former case reads as follows : 

SOMERVILLB, General Appraiser. Tlie merchandise in question is known 
as "scammony resin." It was assessed for duty under Tarilï Act July 24, 
1897, c, 11, § 1, Schedule A, par. 67, 30 Stat. 152 [U. S. Comp. St. 1901, p. 
1631], as a médicinal préparation in the préparation of whlch alcohol is used, 
at the rate of 55 cents per pound. The protestants contend that the article 
is not a médicinal préparation, but a drug, and (1) that it is free of duty un- 
der the provision In section 2, Free List, par. 548, 30 Stat. 197 [U. S. Comp. 
St 1901, p. 1683], for crude drugs "not advanced in value or condition by 
reflnlng or grinding, or by other process;" or (2) that it is dutlable at the 
rate ot one-fourth of one cent per pound and 10 per cent, ad valorem under 
Schedule A, par. 20, 30 Stat. 152 [U. S. Comp. St. 1901, p. 1628], as a drug 
"advanced In value or condition by reflnlng, grinding, or other process." 

The évidence not only fails to sustaln the clalm that the merchandise Is a 
crude drug, but, on the contrary, shows that it is a manufactured article 
made of scammony. A wltness for the importers testlfled that the article is 
the same as that covered by T. D. 6,118, which was "manufactured by digest- 
ing scammony root or the crude gum scammony In alcohol untU exhausted, 
removing the alcohol by distillation, and precipitating the resin by the ac- 
tion of water, and then drying the product at a gentle beat." We hold there- 
fore that the article is not free of duty under sald paragraph 548 as a crude 
drug. 

The alternative clalm of the protestants that the merchandise is dutlable 
as a drug advanced in value, rather than as a médicinal préparation, is, in 
our opinion, well founded. Although there is some évidence that the article 
can be used as a medicine without further préparation than is requlred to 
reduce it to a powder, the welght of the évidence is that Its chief use Is as 
an Ingredieilt in the préparation of pllls and other medicines, One of the wit- 
nesses, a drugglst of expérience, testlfled that, before it can be used at ail, It 
bas to be dried in a klln and then powdered; that, before it la fit to be used 
medicinally, it must be compounded with other drugs; and that It is prln- 
cipally employed In the production of calisaya compounds. As imported, it is 
in the form of flattened rolls about a foot in length, wrapped in coarse paper, 
and its appearance would Indicate that it is not iutended for use as a médic- 
inal préparation without further manipulation. It satlsfaetorlly appears to 
be an article from which medicines are to be made, rather than a médicinal 
préparation Itself. This view is supported by the statement in the United 
States Dispensatory, under the head "Résina Seammonil," that: 

"When rubbed with unskimmed milk, the resin of scammony forms a uni- 
form emulsion undistingulshable from rich milk itself. This is an excellent 



J. C. PUSHEE & SONS V. UNITED STATES. 265 

mode of administration. Tlie resin sliould always be given eittier rubbed up 
with some mild powder or in emulsion." 

In U. S. V. Merck, 66 Fed. 251, 13 C. C. A. 432, It was held "by the Circuit 
Court of Appeals for the Second Circuit that elaterlum imported in little 
calies, wliicli was not used in ttiat form as a medicine, but was an article 
from wtiich médicinal préparations were made, was not dutlable as a médici- 
nal préparation. Note, also, In re Dodge, 6. A. 4,859, where guarana, an ar- 
ticle that is not used as a medicine without being flrst prepared, was held not 
to be dutiable as a médicinal préparation. 

Although both of the articles covered by the décisions cited were held to be 
free of duty as crude drugs, the présent case Is distlnguishable from those, in 
that the drugs then lu question were in a crude condition, while the article 
now under considération is not crude, but, as stated above, is prepared from 
scammony by an elaborate process of manufacture. 

We hold that the merchandise Is dutiable under said paragraph 20, as a 
drug advanced in value or condition. 

The protest is therefore sustained in so far as It makes thls daim, and the 
décision of the collector reversed, with instructions to rellquldate the entry 
accordingly. 

William H. Garland, Asst. U. S. Atty. 

Charles P. Searle (Edward S. Hatch, on the brief), for importer. 

BROWN, District Judge. The décision of the Board of General 
Appraisers is affirmed. 



J. C. PDSHBE & SONS V. UNITED STATES. 

(Circuit Court, D. Massachusetts. July 29, 1907.) 

No. 37 (1,575). 

CuSTOMS DuTiEs— Classification— Beistles in Bunches. 

In Tariff Act July 24, 1897, c. 11, § 1, Schedule N, par. 411, 30 Stat 190 
[U. S, Comp. St. 1901, 'p. 1673], relating to "brlstles, sorted, bunched, or 
prepared," and In section 2, Free List, par. 509, 30 Stat. 196 [U. S. Comp. 
St. 1901, p. 1682], relating to "bristles, crude, not sorted, bunched, or pre- 
pared," the distinction made is between absolute crudeness and ad- 
vancement one or more steps in préparation for the arts; and brlstles 
that hâve been tied in separate bundles, with thelr butt ends together, 
in préparation for brushmakers, are subject to duty under the former 
provision. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below see G. A. 5,483 (T. D. 24,797). affirming the 
assessment of duty by the collector of customs at the port of Boston. 

Searle & Pillsbury, for importers. 

Asa P. French, U. S. Atty., and William H. Garland, Asst. U. S. 
Atty. 

COLT, Circuit Judge. In the tarifï act of July 34, 1897, crude 
bristles, which are not sorted, bunched, or prepared, are admitted free 
of duty under paragraph 509 of the free list (Act July 24, 1897, c. 11, 
§ 2, 30 Stat. 196 [U. S. Comp. St. 1901, p. 1683]), while bristles which 
are sorted, bunched, or prepared are subject to a duty of 7J^ cents per 
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poûnd ûndef paragraph 411, § 1, Schedule N, 30 Stat. WO [U. S. 

Comp. St.. 1901, p. 1673]. Thèse paragraphs are as follows: 
"509. Bristles, crude, not sorted, bunched, or prepared." 
"411. Bristles, sorted, bunched or prepared, seven and one-half cents per 

pound." 

Whçn we consider the various conditions in which crude bristles 
are_ imported into this country, it seems clear that the distinction 
which Congress intènded to make in thèse paragraphs is between 
crude bristles consisting of a mass of différent sizes, with their butt 
ends and flag ends mixed together indiscriminately, and crude bristles 
which hâve been in any way sorted, bunched, or prepared — in other 
words, between absolutely crude bristles and those which hâve been 
passed through one or more steps in the process of préparation for use 
in the arts; the former being admitted free of duty, while the latter 
are subject to a duty of 7J^ cents per pound. 

In the présent case the imported bristles are in the form of small 
buncheSj with a stringtied around êach bunch to hold the bristles to- 
gether. In thèse bunches the butt ends ând the flag ends are not mixed 
indiscriminately, but substantially ail the butt ends lie together, and ail 
the flag ends. There is évidence that each bunch is the product of 
one hog, and that the bristles are in the condition in which they were 
taken from the back of the hog. The important fact, however, is 
that the bristles are tied up in separate bunches, with their butt ends 
lying together, and therefore in a partial state of préparation for the 
brushmaker. 

In holding thèse bristles dutiable at 7^ cents a pound, the Board of 
General Appraisers said: 

"The merchandise as sho^vn by the sample eonsists of bunches of bristles 
carefully put up with the roots ail placed together at one end. The eVi- 
' dence diseloses the fact that each bunch représenta the crop gathered from one 
'hog and that It Is tied up In the manner above described at the time that 
the bristles are taken from the hog's back, so as to keep each lot separately 
and distinctly by itself. The sample shows that as a resuit of this opération 
the bunch eonsists of one claSs of bristles of fairly uniform size, and whiie 
It Is ïrue that they bave not been sorted into exact sizes, yet they are un- 
•doubtedly bunched so as to make them marketable for brushmakers' use. 
From thèse fàets we are of opinion that they fall withln the express langnage 
of both provisions maklng them dutiable." 

This reasoning of the Board of General Appraisers seems to me 
conclusive. 

There is no évidence, in support of the contention of the importera 
that the word "bunched" in the foregoing paragraphs means "bundled," 
and hence that it signifies bristles which hâve been subjected to the 
entire process of dressing as known to brushmakers. On the con- 
trary, the évidence shows that the term "bunched" is used in its or- 
dinary meaning, and therefore as signifying "a collection, cluster, or 
tuft, properly pf things of the same kind, growing or fastened to- 
gether." It follows -that thèse bristles, by the clear and express lan- 
g^Uâge of thé staj:ute, are subject to a duty of 7^ cents a pound. 
' The décision of the Board of General Appraisers is afiirmed. 
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In re BUET et al. 

Pistrlct Cîourt, E. D. Pennsylvania. July 24, 1907. 

No. 2,554. 

Bakkexiptct— Pbopeett Passing to Trustée— Pbopebtt Held Undee Con- 
DiTioNAL Sale. 

Bankrupts at the tîme of the flllng of the pétition agalnst ttiem had 
been for more than 30 days in possession of macliinery wblch had been 
shipped to them under eontracts by whlcli tbey agreed to pay for the 
same witbin one year from shipment, and which provlded that a réten- 
tion of the property after 30 days from date of shipment sbould consti- 
tute a triai and acceptance. Eeld, that such eontracts constltuted con- 
ditional saies, and not ballments under the law of Pennsyivania, and 
the property, being subject to transfer by the pnrchasers or to selzure 
and saie by their creditors under such law, passed to their trustée in 
banliruptcy under Bankniptcy Act July 1, 1898, î 70a (5), c. 541, 30 Stat 
566 tu, S. C!omp. St. 1901, p. 3451]. 
[Ed. Note. — For cases In point, see Cent. Dig. vol. 6, Bankruptcy, § 199.1 

In Bankruptcy. Qn report of référée 

E. H. Hall, for petitioners. 
Edwin S. Dixon, for trustée. 

HOLLAND, District Judge. At the tîme the pétition in bankruptcy 
was filed in this case the alleged bankrupts were in possession of ma- 
chinery received by them from Fay & Eagan Company upon three dif- 
férent eontracts, ail of similar ténor. A copy of the first is as f oUows ; 

"Subject to strikes, accidents or other delays beyond your control, please 
ship in good order the foliowlng machlnery, deiivered f. o. b. Philadelphla, 
Pa., about 190 

"One No. 156 new cabinet smoothing planer with set of knlves, wrenches, 
countershaft and ali complète to dress materlal 24" wide and 7" thick diyid- 
ed feed roil. One No. 146 bank rip and re-saw wlth tvvo three inch blades 
and brazlng toois. For whlch we agrée to pay within one year after date of 
shipment, eleven hundred and ëlxty ($1,160.00) dollars. In case payment Is 
divided, to be made as follows, the def erred payment to be evidenced by notes 
bearing date of shipment and interest : (1) Payment, two hundred dollars 
($200.00) to be 30 days after receipt of toois (wlthout interest). (2) Payment 
three months from receipt of goods evidenced by note $240.00. (3) Payment 
six months from receipt of goods evidenced by note $240.00. (4) Payment 
nine months from receipt Of goods evidenced by note $240.00. (5) Payment 
tvceive months from receipt of goods evidenced by note $240.00. 

"It Is agreed that title to the property mentioned above shall remain In 
the J. A. Fay & Eagan Co. until fully paid for in cash, and that this contract 
is not modlfled or added to by any agreement not expressiy stated herein, 
that a rétention of the property forwarded after thirty days from date of 
shipment, shall constitute a trial and acceptance, be a conclusive admission 
of the truth of ail représentations made by or for the consigner, and void ail 
its eontracts of warranty express or implied. It is further agreed that the 
purchaser shall keep the property fully insured for the benetit of J. A. Fay 
& Eagan Company, and that the said machlnery shall not become a flxture to 
any reaity on account of being annexed thereto." 

It will be noticed that the bankrupts in this form of order and 
agreement requested the Fay & Eagan Company to ship to them the 
machinery, for which they agreed to pay in one year after date of 
shipment the amount specified, and it is further stipulated : 
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"That a rétention of the property forwarded after thirty days from the 
date of shipment shall constitute a trial and acceptance, be a conclusive ad- 
mission of the truth of ail représentations made by or for tlie consigner." 

The order, the mode of payment, the 30 days' trial to consummate 
the sale, and make it binding after that date, and the whole ténor of the 
contract are such as to indiCate this to be a conditional sale of the 
property, and not a bailment, under the Pennsylvania law. The fact 
that there was a stipulation by the purchaser that the title might 
remain in the vendors until paid for does not entitle them to pre- 
vail, because under section 70a, par. 5, of the act of 1898 (Bankr. Act 
July 1, 1898, c. 541, 30 Stat. 566 [U. S. Comp. St. 1901, p. 3451]), 
property which prior to the iiling of the pétition he (the bankrupt) could 
by any means hâve transferred or which might hâve been levied upon 
and sold under judicial proceedings against him will pass to the trustée 
in bankruptcy. In Pennsylvania, property in the possession of a créd- 
iter on conditional sale can be levied upon and sold under judicial pro- 
ceedings, and comes clearly within the définition of property which 
passes to the trustée. 

In the case of Louis Fabian, Bankrupt (D. C.) 151 Fed. 949, the 
agreement was a consignment of goods to be sold for the account of 
Schleestein, Cohn & Co., and was clearly not a conditional sale, as 
was held by Judge McPherson, and, as the property was that of the 
claimant, it was in that case properly held that no title passed to the 
bankrupt; and the case of York Co. v. Cassel, 301 U. S. 344, 26 
Sup. Ct. 481, 50 L. Ed. 782, s. c. 15 Am. Bankr. Rep. 633, was en- 
tirely in point, and ruled the case, but has no application in case of a 
bailment in Pennsylvanlia. The agreement is clearly a conditional 
sale. Title passed to the bankrupts upon the delivery of the machinery, 
and a trial and rétention for 30 days bound the bankrupts to retain 
and pay for the property. At any time this machinery could hâve 
been levied upon by creditors and sold under judicial proceedings and 
upon the institution of proceedings in bankruptcy passed to the trustée. 

The report of the référée is affirmed. 



JOHNSTON V. FOESYTH MERCANTILE CO. 

(District Court, S. D. Georgla, W. D. June 29, 1907.) 

Bankbuptoy— FBAT7DUI.ENT Tbanspbb of Peopeett— Suit bt Teustee to Set 

ASIDE. 

A sale by an Insolvent company In bullj of its stoclî of merchandise, 
which constltuted practlcally ail of its property, ttie transfer having 
been made seeretly, at night, to a purchaser which knew of the insol- 
vency, and the proceeds in part used to pay certain creditors, held to hâve 
been made with Intent to hinder, delay, and defraud its creditors, and 
to be voidable at suit of its trustée in banitruptcy. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 248.] 

In Equity. Suit by trustée in bankruptcy to set aside an alleged 
fraudulent transfer. 
For former opinion, see 127 Fed. 846. 
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George S. Jones and Smith, Hammond & Smith, for plaintiff. 
Robert L. Berner and Waltec J. Grâce, for défendant. 

SPEER, District Judge. The findings of the court upon the issues 
presented by the pleadings and proof are as follows: 

The Stewart-Taylor Company upon proper involuntary proceedings 
had been adjudged bankrupt. E. P. Johnston, the complainant above 
mentioned, had been elected its trustée, and was thereupon authorized 
by the court to institute a suitable proceeding in equity against the 
Forsyth Mercantile Company to recover certain assets of the bankrupt, 
which it was prima facie made to appear had been collusively and 
fraudulently conveyed for the benefit of the défendant company and 
to the injury of creditors. This had been accompUshed by a certain 
sale and transfer by the bankrupt of the entire stock of merchandise. 
The ground of this proceeding was that the transfer was made by the 
bankrupt to the défendant with the intent to hinder, delay, and def raud 
the creditors of the bankrupt, in violation of the bankruptcy act. A 
demurrer was interposed to the proceeding brought by the trustée, 
and after full hearing it was overruled. Answers were thereupon filed 
by the Forsyth Mercantile Company and the bankrupt. The cause, 
being then at issue, was referred to Alexander Proudfit, Esq., réf- 
érée in bankruptcy, as spécial master, "to proceed with the hearing 
of the testimony, and to report to the court his findings of law and 
fact thereon." No objection was made to the référence, and it was 
ratified by the action of the parties. It was, however, not intended by 
the court to commit the final détermination of the cause to the master, 
and, his report coming in, exceptions thereto were filed. The full case 
has been heard by the court upon the pleadings, the proofs, the master's 
report, and the exceptions. From the entire record the court has 
reached its conclusion. 

It appears, as foundbythe master, that the Stewart-Taylor Com- 
pany on June 21, 1903, the date of the beginning of the transaction 
complained of, was insolvent. Its indebtedness approximated $10,034. 
Its assets consist«d of its stock of goods, which at market cost on 
that date appeared by inventory to be worth $5,034.52, besides a few 
notes and accounts of insignificant amount. It further appears that 
A. M. Taylor, one of the bankrupt concern, through the président and 
the secretary and treasurer of the défendant company, consummated the 
transfer complained of. This was donc at night behind closed doors, 
and under circumstances which must hâve put the défendant on notice 
that it was donc out of the ordinary course of business. We find, 
therefore, that the Forsyth Mercantile Company was not a purchaser in 
good faith of the property. It was bound by the action of its officers, 
and participated in the transaction to defraud the creditors of the 
bankrupt. It appears from the évidence that it was fuUy aware of 
the insolvent condition of the Stewart-Taylor Company. It is fur- 
ther shown that the sale was made in a quick and unusual manner, with 
the évident disposition to consummate it before its interruption by 
légal proceedings could be accomplished, This was ail done only two 
days before the proceedings in bankruptcy were filed. 
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Wéfurther find that the amount paid by the défendant company for 
the property was Î'O per cent, of the kivoice cost of the dry goods and 
notions, 75 per cent, of the invoice cost of the shoes, and 50 per cent. 
of such cost of the millinery. This aggregated $3,444.10. In addition 
to this, there was a shipment of shoes at the dépôt, not yet taken out, 
which passed under the transfer, making a total of values of $3,584.05. 
This appears to be a fair valuation of the goods and merchandise thus 
conveyed by the bankrupt to the défendant company. We find that the 
bulk sale, thus secretively and injuriously cônducted, and evidenced 
by bill of sale executed on the very date of the bankruptcy proceedings, 
was intended to delay, hinder, and defraud the creditors. With 
the proceeds of this sale in part, the bankrupt proceeded to settle the 
claims of certain banks against it, and the master recommends that the 
Forsyth Mercantile Company, which was the purchaser fraudulently, 
as we hâve seen, should be subrogated to the claims of such banks 
against the bankrupt itself. Upon this subject it will suffice to say that 
the banks are not parties to this litigation, there are no suitable aver- 
ments or prayers, and no decree at this time can be made to afifect this 
issue. Upon a gênerai review of the record it appears, therefore, that 
the bill of sale of such assets, setforth in the pleadings,- should be de- 
livered up and canceled, and the delivery of the goods and merchandise 
therein made should be decreed to be null and void, arid that the com- 
plainant, viz., E. P. Johnston, trustée, is entitled to recover the value of 
the assèts of the bankrupt, which were thus unlawfully transferred to 
the Forsyth Mercantile Company. 

It is further found that E. P. Johnston, as trustée in bankruptcy 
of the éstate of Stewart-Taylor Company, bankrupt, should be decreed 
t<J be vested with the title of said property as trustée, and the sàme, 
sô far- as any of it may now be held by thè Forsyth Mercantile Com- 
pany, should be adjudged and decreed as held in trust for «aid E. P. 
Johnston astrûstee, and for the purpose of hîS'duties as such trustée, as 
regards the creditors who may be entitled to distribution thereof. We 
further ènd that decree should be taken directing the Forsyth Mer- 
cantile Company to account to E. P. Johnston as such trustée for ail 
goods and merchandise pùrchased by it from the Stewart-Taylor 
Company uhder said fraudulent bill of sale and under the transaction 
w|hich has been described ; and, further, that, if the said Forsyth Mer- 
cantile Company shall be unàble to return such goods ând merchandise 
so fraùduléhtly conveyed and transferred, Johnston -as trustée shall 
recover of thé Forsyth Mércaiitile Company the sum of $3,584.05, 
as a fair valuation thereof. 

Complainant is further entitled to a decree to the effect that the 
dosts and expenses of this cause in equity shall be taxed by the clerk 
of the court against the défendant; and, further, that the compensation 
of Alèxander Proudfit, Esq., for his services as spécial master 

shall be fixed at the sum of dollars^ to be paid as part of the 

costs and expenses herein. ' 
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In re CEENSHAW. 

(District Court, S. D. Alabama. August 1, 1907.) 

No. 493. 

ËANKBTJPTCT— EXAMINATION OF BANKBUPT— RlGHT PeIOB TO ADJUDICATION. 

Bankniptcy Act July i, 1898, I 21a, c. 541, 30 Stat. 552 [U. S. Comp. St 
1901, p. 3430J, providing for the exàmlnation of witnesses "concerning the 
aets, conduct, or property of a bankrupt whose estate is in process of ad- 
ministration under this act," does not authorize an order in involuntary 
proceedlngs in whicli tliere bas been no adjudication requirlng the alleged 
bankrupt to appear and submlt to an examination. 

In Bankruptcy. On motion for an order to examine the alleged bank- 
rupt and other witnesses. 

Stevens & L^'ons, for petitioners. 

TOULMIN, District Judge. There has been no adjudication of 
hankruptcy in this case and no receiver appointed in the meantime. 
Bankruptcy Act July 1, 1898, § 31a, c. 541, 30 Stat. 552 [U. S. Comp. 
St. 1901, p. 3430], providing for such an order, authorizes the court, 
which is administering the estate, and "in the process of the administra- 
tion," to make such an order. The examination is in aid of the ad- 
ministration. Bankruptcy Act, § 21. The decree of adjudication op- 
«rates in rem and from the moment of adjudication the bankrupt's 
estate is in the custody of the court — in custodia legis — and from that 
time may be said to be in process of administration. 

The case of Fixen & Ce. (D. C.) 96 Fed. 748, is cited in support of 
this motion. As I understand that décision, it is, in substance, that 
the court had the power to appoint a receiver prior to an adjudication 
and the élection of a trustée; that a receiver has authority to înstitute 
suits to recover property of the bankrupt if necessary to get possession 
■of it ; that a receiver was an "officer" in contemplation of the bank- 
rupt act who was authorized by section 21 of the act to apply for an 
order to examine the bankrupt and others, as witnesses, pertaining to 
the bankrupt's property, etc., and that it was not necessary there should 
be a suit pending to authorize such examination. 

Thèse seem to hâve bêen the points raised and controverted in the 
case. While it is true the order for the examination was made before 
-adjudication — some four days before — no question was raised as to 
its being prettiature, ho suggestion as to its invalidity on that ground, 
and no référence to or notice taken of it by the court except the state- 
ment of it as a fact. We may find in some instances that the courts say 
there is nothing in thé act which limits the examination of the bank- 
rupt to any particular time or occasion, yet they uniformly say, when 
they make any expressiçn on the subject, that an examination may be 
ordered at any time during the pendency of the bankrupt proceedings, 
"while the bankrupt's' estate' is in process of administration. Can aie 
bankruptcy court administer the estate of one who has not been ad- 
judicated a bankrupt? In the case of an involuntary bankrupt pro- 
ceeding, like the one under considération, a pétition is filed, and it 
may be said that the bankrupt proceedings are pending, non constat 
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the alleged bankrupt may never be adjudicated a bankrupt. It ap- 
pears clear to me that the court should not order an examination 
"concerniiig the acts, conduct, or property df â bankrupt" before the 
party concerning whose acts, property, etc., it is proposed to examine 
has been adjudged a "bankrupt." Howeyer, when we consider those 
, sections ,of the bankruptcy act which pertàin.tpi'the subject under con- 
sidération, and which should be construed together, with the forms 
' which relate thereto, I think it manifest that both the act and forms 
imply that such examination is to be had subséquent to the adjudication. 
The sections of the act referred to are 21, 58, and 7,^nd Forms Nos. 
28 and 30. Section 58 provides that creditors shall hâve at least 10 
days' notice of ail examinations of the bankrupt.' In rç Price (D. C.) 
91 Fed. 635. How are the creditors to be known except as they ap- 
pear in the list of creditors of the bankrupt, pr.make themselves known 
after due notice by publication under the ordèr of the court? 
The motion is denied. ■ 



, In re BELL PIANO €0. 

. (District Court, S. D. New îork. Fèbruary 5, 1907.) 

BAMKBTraToY— DecIhARation or DivtDENDs— Time fob Final Dividend. 

W^'^re ail the known assets of a bankrupt estate hâve been collected 
and ïedueed to money, a final dividend may be declared, under Bankr. 
Act July 1, 189S, c. 541, § 63b, 30 Stat. 563 1*0. S. Oomp. St. 1901, p. 3448], 
as amended in 1903 (Act Feb. 5, 1903, c. 487, S 15, 32 Stat. 800 [U. S. 
Comp. St Supp. 1905, p. 690]), at Miy time after the expiration of three 
montha f rom the déclaration of the flrst dividend; and any créditer who 
has not then proved hls claim is debarred f rom participating in the f und- 

In Bankruptcy. On review of referee's décision. 
Stern, Sin^r & Barr, for the Motion. 

HOUGH, District Jùdge. In my opinion the décision in Re Stein 
(D, C.) 1 Am. Bankr. Rep. 662, 94 Fed. 124, States the true inter- 
prétation of the act, and the amendment of Act July 1, 1898, c. 541, 
§ 65b. 30 Stat. 563 (U. S. Comp. St. 1901, p. 3448], by Act Feb. 5, 
1903, Ci. 487, § 15, 32 Stat. 800 [U. S. Comp. St. Supp. 1905, p. 690], 
strengthens Judge Baker's opinion. To say that the final dividend shall 
not be declared within three months after the first dividend is declared 
does, in my judgment, holdby implication that a final dividend may be 
declared on the expiration of three months from the time of the first 
dividend. AU creditors must hâve notice of the final meeting, and if 
the creditors who hâve not yet proved their claims do not then prove 
them they may then lawfully, as well as justly, Jdc debarred from 
participation in the funds in hand when the anal meeting is held. 

The matter is i-emanded to the référée, with instructions to comply 
with the pétition of the trustée. , ' 
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HapPBR T. DENVBR & R. G. R. CO.» 
(Carcnlt Court of Appeals, Eighth Circuit. May 24, 1907.) 
No. 2,414. 

L Dkath— Stattjtes— CoHSTRtrcTioN. 

Mills'. Ann. St. Coio. § 1508, créâtes an action (or death negllgently caus- 
ed by a public carrier, and déclares that It shall forfelt for every person 
and passenger so Injured or kllled not more than $5,000, nor leas than 
$3,000, whlch may be sued for and recovered : (1) By the husband or wife 
of deceased ; or {2), if there be no busband or wife, or he or she îail to sue 
wlthin a year aftér such death, then by tlie heir or heirs of the deceased, 
or, if the deceased be a "minor or unmarrled," then by the father and 
mother, or, if either of thém be dead, then by the survivor. Eeld that, If 
the deceased ieft a husband or wife, the sole right of action was In such 
BurvlTor, sav« that âa agalnst children the right wouid be lost uniess 
asserted within a year; it there was no surviving husband or wife, or 
the aurylvor failed, to suc Within a year, then the sole right would \ye 
In the children; ahd if there was neither surviving husband nof wife nor 
any children, then only w'buld the right of action be in the father and 
mother, or the sur^iv'or; so that where an unmarrled adult female is 
killed by the négligence of a carrier, and she leaves neither husband, 
child, nor mother, the right of action la In ber surviving father. 

[Ed. Note.— For cflses in p«iat, see Cent. Dlg. vol. 15, Death, Si 35-46.] 

2. BAUK— PXCUnlA.BT INJUST. 

When décèdent, an unmarrled female 19 year» of âge at the time of ber 
death, was two years old, ber mother dled, and she was talcen by pialn- 
tlff, her father, to réside with her aunt, with whom she llved until she 
was 16, when she Was sent by bim to echool to fit herself for teachlng. 
She was sympathetic, ambitions, industrious, of good healtb, and fond of 
her father, who paid the expenses incident to her éducation, and desired 
to Iceep house for him, but he, being a farm lalwrer and traveiing ma- 
cbinist, had not married again, and at the time of his daughter's death 
was 60 years of âge. Heîd, that évidence of thèse faets, in the llght of 
the natural Influence^ or promptings of filial ties, was sufficient to sustain 
a finding that tbere was a reasonable erpectation of substantial, though 
not large, pecuniary beneflt to the father from a continuance of the iife 
of the daughter. 

[Ed. Note. — Fm cases In point, see Cent. Dlg. vol. 15, Death, ( 20.] 

i. CABRIEBa—lNtrcrBY TO PASSENOERS—DeATH— NEGLIGENCE— PRESUMPTIOK. 

In an action for death of a passenger by the alleged négligence of a car- 
rler's servants, évidence that plalntiff was a passenger, and that her death 
resulted from an accident to the train, was sufficient to establish a prima 
facie case of the earrier's négligence. 

[Ed. Note.— For cases in point, see Cent.Dig. vol. 9, Carriers, fS 1307-1314.] 

In Error to the Circuit Court of the United States for the District of 
Colorado. 

James H. Teller (J. H. McCorkle, on the brief), for plaintifï în error. 

Henry A. Dubbs (Thomas H. Devine, J. W. Preston, Joël F. Vaile, 

C. W. Waterman, and E. N. Clark, on the brief), for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

VAl^ DEVANTER, Circuit Judge. This was an action under a 
statute of Colorado by a father to recover damages of a railroad Com- 
pany fôf the death of his daughter, alleged to hâve been çaused by 

•Reheatlng denied September 30, 1907. 
155 F.— 18 
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the négligence of the company while she was a passenger upon one 
of its trains. At the conclusion of the plàintiff's case in chief, the 
court upon the defendant's motion, directed a verdict in. its favor, and 
we are now called upon to consider whether or not that ruling was 
right. 

The statute of the state under which the 'right of action was as- 
serted is as foUows (Gen. St. 1877, §§,877-879; Mills' Ann. St. §§ 
1508-1510): 

"Sec. 1508. ■V\^lienever any person shall die ffôro any Injury resulting from 
or occasioned by the négligence, unçkilfulness or criminal Ifitent of any offlcer, 
agent, servant or employé, whllst filnnlng, con(ln<itlng or maniaging any locomo- 
tive, car or train of cars, or of any driver of any'coacli or ôther publie convey- 
ance whilst In charge of the sàme as à driver,, and wWn any passenger 
shall die from any Injury resulting fropi or occasioned by any defect or insuffl- 
clency in any ràilroad or any part tbéreof, or in any locomotive or car, or 
in any stage coach, or otber public conveyahoé, the, corporation, Indivldual or 
individuals in whose employ any such offlçfer, àgéntj përvant, employé, maater, 
pilot, engineer or driver shall be a;t thé titne such injury is cpmmltted, or who 
owns any sucli ràilroad,, lOÇomotivç,, car, stage côaeti or otl)6i:' public convey- 
ance at the tlî^e any such Injury is receivèd, and resulting frpm or occasioned 
by defèct or insufflciençy above 4êsçrîbed, sfeall forfelf âhd.pay for every 
person and paësenger so injured the sum of not'exceeding fivé thôtisànd (5,000) 
dollars, and not lésa than three thousand (3,000) dollars, Whlch may be sued 
for and recovered : ■ _ ^t : 

"First — By the husband or wife of deCeased, or ' 

•^Second— If there be no husband oP wife, or he or she fails to sue witliin 
' one year aftér such death, then by the'lielr or heirs of the deceased, or. 

•'ïhtrd — If such deceased be a minor or Unmarrled, thent-by the father and 
•înother, who Uiay join in the suit, and each shall hâve' an equal interest In 
the judglnent; or if either of them be dead, then by the'survivor. In sults 
instituted under thls section it shall be compétent for ftié défendant for bis 
défense to show that the defect or InsuiHclency Uaoïed lu this section was not 
a négligent defect or insUfficiency. ■' ' 

"Sec. Ï509. Whënever the death of ff person sbail be caused by a wrongful 
açt, neglect or defauit of another, and' the aet, ueglect Ôr^dèfault is such as 
would (if déath had not ensued) hâve entitled the party • injured to maintaln 
an action and recover damages in respect thereof, theU, and in every such 
case, the person who, or the corporation, which would have been llable, if death 
had not ensued, shall be llable to an action for damages notwjthstanding the 
death of the party injured. ^, ;. . '. 

"Sec. 1510. Ali damages accruing under the làst prççeding section shall be 
sued for and recovered by the same parties anij in ,thé sàme manner as pro- 
vided in the flrst section of this act, and in every such action the jury may 
give such damages as they may deem falr and just, not exceeding flve thou- 
sand (5,000) [dollars], wlth référence to the necessary injury resulting from 
such death, to the surviving parties, who may be entitled to bue; and also hav- 
ing regard to the mitigating or aggravating circumstances attending any such 
wrongful act, neglect or defauit." . 

The words "heir or heirs," in the second subdivisbîi of section 1508, 
mean child or children, that is, lineal descendants (Hindry v. Holt, 
24 Colo. 464, SI Pac. 10O8, 39 L. R. A. 351, 65 Am. St. Rep. 235) ; 
and, though some of the printed statutes of the; state* make the words 
"father and mother" in the next subdivision read "father or mother," 
the first reading is correct (Pierce y. Conhers, ^0 CôIo. 178, 18â, 37 
Pàc. 721, 46 Am. St. Rép. 279). 

Thè évidence diScldéed that the deceased was 19 years oldi attd 50 
was an adult under the iaws of Colorado (3 MiUs' ,Ann. St. Rev. Supp. 
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§ 4699) ; that she was unmarried ; and that she left survîving her a fa- 
ther, the plaintiff, but rio husband, child, or mother. If, therefore, her 
death was otherwise one for which the défendant was required to re- 
spond in damages, the third subdivision of section 1508, if read literally, 
gave the father a right of action ; but the Circuit Court, being of opin- 
ion that the words "minor or unmarried" in that subdivision must be 
read "minor and unmarried," held that no right of action was given 
for the death of an adult leaving no surviving spouse or child; and 
this was one of the reasons assigned for directing a verdict for the 
défendant. 

As no right to recover damages resulting from death was recog- 
nized by the common law, the father's right in this instance, if he had 
any, must arise entirely from the state statute. Hindry v. Holt, 34 
Colo. 464, 51 Pac. 1002, 39 L. R. A. 351, 65 Am. St. Rep. 235 ; Swift 
v. Johnson, 71 C. C. A. 619, 138 Fed. 867, 1 L. R. A. (N. S.) 1161. 
As written, it plainly confers such a right upon him, for not only does 
it, by the use of the terms "any person," "any passenger," "every 
person and passenger," and "every such case," manifest a purpose to 
cover every instance of death caused in the manner specified, and not 
within the quaHfication expressed in Atchison, etc., Co. v. Farrow, 6 
Colo. 498, whether the deceased be a minor or an adult, married or 
unmarried, but it in terms gives the right of recovery to the father 
where» as hère, he is the only surviving parent, and the deceased 
leaves no surviving spouse or child. Thus far there is no conflict, 
nor any difficulty in applying the statute. But it is said that conflict 
and difficulty are encountered when the third subdivision of section 
1508, respecting the right of the parents, and the two preceding sub- 
divisions, respecting the rights of the surviving husband or wif e and 
the children, are read together, because a minor may die leaving a hus- 
band or wife and also parents ; and it could hâve been added that an un- 
married person may die leaving children and also parents, as in the 
case of a widower, widow, or the mother of illegitimate children. 
See In re Kaufman, 131 N. Y. 620, 30 N. E. 242, 15 L. R. A. 292; 
Mills' Ann. St. §§ 127, 1533; Mills' Ann. St. Rev. Supp. § 4658; 
Marshall v. Wabash Ry. Co., 120 Mo. 275, 25 S. W. 179. AU of 
this is undoubtedly true. And it is equally true that, if each subdivi- 
sion is read literally, they will in the instances supposed give con- 
flicting rights of action to the surviving spouse and to the parents, or 
to the children and to thés parents, as the case may be, when the statute 
as a whole makes it plain that there shall be but one right of action 
and but one recovery in, respect of any death ; that the right of recov- 
ery shall be in the surviving spouse, if there be one, and, if not, then 
in the children, if there be any ; and that it shall be in the parents 
only where there is neither surviving spouse ror child. To obviate 
the conflict and difficulty thus presented, the Circuit Court construed 
the words "minor or unmarried" to mean "minor and unmarried," and 
this construction is now earnestly pressed upon us by counsel for the 
défendant. But vve cannot give it our approval. It does not entirely 
avoid the conflict and difficulty which make resort to interprétation 
necessaryi and does not give effectto the controUing purpose and spirit 
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of the statute otherwise made manifest. If it were adopted, thèse 
subdivisions would still give conflicting rights of action for the 
death of one who, ahhough a minor and unmarried, dies leaving chil- 
dren and also parents, as may be the case with a minor who is a widow- 
er, widow, or the mother of illegitimate children ; and, as held by the 
Circuit Court, it would defeat a right of action for the death of an 
adult leaving parents, but no surviving spouse or child, although such 
a case, as before stated, is within the terms of the statute as written, 
and also within its purpose and spirit. 

But there is another construction, which, while neither excluding 
any case within the terms used, nor including any not within them, 
harmonizes the three subdivisions, avoids ail the difficulties suggested, 
and gives full effect to the purpose and spirit of the statute as a whole. 
The subdivisions are evidently intended to take.rank and hâve effect 
in the order in which they occur, and their true meaning, as we think, 
may be stated in this way: If the deceased leave a husband or wife, 
the sole right of action will be in such survivor, savé that, as against 
children, the right will be lost unless asserted by suit within one yeâr ; 
but if there be no surviving husband or wife, or the survivor fail to 
sue within one year, then the sole right of action will be in the chil- 
dren; and if there be no surviving husband or wife, nor any child, 
then, and then only, will the rig'it of action be in the father and 
mother, or the survivor of them. The first subdivision does not make 
the right of the husband or wife dépendent upon the majority of the 
deceased, nor does the second make the right of the children dépend- 
ent upon his majority or upon his being married at the time of his 
death; and as the third is evidently designed to take rank and hâve 
effect in subordination to the other two, we think it should be inter- 
preted as if it read : "If such deceased be a minor or unmarried, and 
leave no surviving husband or wife and no surviving child, then by the 
father and mother." In no other way can the three subdivisions be 
completely harmonized without violating the sensé of the statute as a 
whole. And no little support is given to this construction by the dé- 
cisions of the appellate courts of the state, covering a period of sev- 
eral years, in which, without discussion of the question, the statute 
is treated as giving the parents a right of action for the death of an 
adult child leaving no surviving spouse or child. Denver, etc., Co. v. 
Wilson, 12 Colo. 20, 20 PAC. 340 ; Hindry v. Holt, 24 Colo. 464, 468, 
51 Pac. 1002, 39 L. R. A. 351, 65 Am. St. Rep. 335; Mitchell v. 
Elevator Co., 12 Colo. App. 277, 55 Pac. 736. 

The statute was largely copied from one in Missouri, which read 
"minor and unmarried," and this is advânced as a reason for read- 
ing the Colorado statute in the same way; but vtfe think it is a suf- 
ficient answer to say that, in adopting the statute, the' Colorado Légis- 
lature not only changed the word "and" to "or," but otherwise modi- 
fied the language used, and must hâve intended to give effect to what- 
ever change of meaning' naturally resulted therefrom. Crawford v. 
Burke, 195 U. S. 176, 190, 25 Sup. Ct. 9; 49 L. Ed. 147. One of the 
other changes is particularly significant. The Missouri statute lim- 
ited the right of recovery under the second subdivision to the minor 
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children, and so gave an adult no right in respect of the death of a 
parent. But the Colorado Législature, before adopting the statute, 
changed this subdivision so that it would embrace ail children, wheth- 
er minors or adults; and while this was being done it was not un- 
natural that the next subdivision should also be changed, as we think 
it was, so that the parents would hâve the same right to recover for 
the death of an adult child as for the death of a minor, that is, wher- 
ever there is no preferred beneficiary under the two preceding sub- 
divisions. 

We conclude that the Circuit Court erred in its interprétation of 
the statute. 

Another reason assigned by the Circuit Court for directing a verdict 
for the défendant was that there was no évidence of any pecuniary 
injury to the plaintiflf from the death of the daughter. In substance, 
the évidence was as follows : When the deceased was two years old, 
her mother died at the family home in Texas, and shortly thereafte»- 
the child was taken by the father to an aunt near Greenfield, Mo., with 
whom she lived until she was 16. He then sent her to a school at 
Parkville, Mo., that she might prépare herself for teaching, and he 
paid the expenses incident thereto. She had been in this school three 
years and was on a visit to a sister in Colorado when she met her death. 
She was sympathetic, ambitious, industrious, of good health, fond of 
her father, and wanted to keep house for him, but had not as yet ren- 
dered any service to him or made any contribution to his support. 
After the mother died, the father continued to réside in Texas, but 
broke op housekeeping. He was chiefly engaged as a traveling ma- 
chinist, and sometimes as a farm laborer; his earnings being about 
$50 per month. He had not married again, and was 60 years old. 
Considering this évidence in the light of the natural influence or 
prompting of filial ties, we think it would hâve sustained a finding that 
there was a reasonable expectation of substantial, though not large, 
pecuniary benefit to the father from a continuance of the life of the 
daughter. Pierce v. Conners, 20 Colo. 178, 182, 37 Pac. 721, 46 Am. 
St. Rep. 279 ; Gibson, etc., Co. v. Sharp, 5 Colo. App. 321, 327, 38 Pac. 
850; Swift & Co. v. Johnson, 71 C. C. A. 619, 138 Fed. 867. 

It may be that in the further progress of the case it will become 
necessary to consider whether the provision in section 1508 for a 
minimum recovery of $3,000, irrespective of actual pecuniary injury, 
is valid, and, if so, whether that section is thereby made pénal in the 
sensé that it may be enforced only in the courts of Colorado (see Phil- 
pott V. Missouri Pac. Ry. Co., 85 Mo. 164; CarroU v. Missouri Pac. Ry. 
Co., 88 Mo. 239, 246, 57 Am. Rep. 382 ; Marshall v. Wabash R. Co. [C. 
C] 46 Fed. 269 ; Dale v. Atchison, etc., Co., 57 Kan. 601, 47 Pac. 521 ; 
Matheson v. Kansas City, etc., Co., 61 Kan. 667, 60 Pac. 747 ; Adams 
V. Railroad Co., 67 Vt. 76, 30 Atl. 687, 48 Am. St. Rep. 800; Hunting- 
ton v. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36 L. Ed. 1123 ; Stewart 
V. Baltimore & Ohio R. R. Co., 168 U. S. 445, 18 Sup. Ct. 105, 42 L. 
Ed. 537; Brady v. Daly, 175 U. S. 148, 25 Sup. Ct. 62, 44 L. Ed. 109 ; 
Boston & Maine R. R. Co. v. Hurd, 47 C. C. A. 615, 108 Fed. 116, 
56 L. R. A. 193 ; s. c. 184 U. S. 700, 23 Sup. Ct. 939, 46 L. Ed. 765 ; 
McCabe v. American Woolen Co. [C. C] 124 Fed. 283 ; s, c. 65 C. 
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C. A. 69, 133 Fed. 1006; Malloy v. American Hide & I^atHer Co. 
[G. C] 148 Fed. 482; Wharton's Conflict of Laws [3d Ed.] §§ 4b, 
480a; Atlanta v. Chattanooga Foundry, 61 C.. C. A. 387, 392, 127 
Fed. 23, 28, 64 L. R. A. 721; s. c. 203 U. S. 390, 397, 27 Sup. Ct. 
65, 51 h. Ed. 241 ; Johnson v. Southern Pac. Co., 196 U. S. 1, 17, 25 
Sup. Ct. 158, 49 L. Ed. 363) ; but the attitude in which the case is 
presented to us in such that we do not deem the présent considération 
of thèse matters necessary or wise. 

Some question was raised in argument respecting the sufficiency 
of the évidence of négligence on the part of the défendant, but this 
need not be noticed further than to say that the évidence, without 
exculpating the défendant, and without any suggestion of fault on 
the part of the deceased, disclosed that her death was caused by an 
accident to the train on which she was a passenger, and so the case 
was brought within the rule announced by the Suprême Court in 
Gleeson v. Virginia Midland R. R. Co., 140 U. S. 435, 443, 444, 11 
Sup. Ct. 859, 35 L. Ed. 458 : 

"Thàt the happening of an Injnrious accident Is In passenger cases prima 
facle évidence of négligence on the part of the carrier, and that (the passenger 
belng blmself in the exercise of due care) the burden then rests upon the car- 
rier to show that its whole duty was performed, and that the Injury was un- 
avoidable by human foresight. • » * The law is that the pialntlff must 
show négligence in the defendalit This Is done prima facle by showing. If the 
pialntlff be a passenger, that the accident occurred," 

See, also, Wall v. Livezay, 6 Colo. 465; Sanderson v. Frazîer, 8 
Colo. 79, 5 Pac. 632, 54 Am. Rep. 544; Denver & Rio Grande R. R. 
Co. V. Fotheringham, 17 Colo. App. 410, .68 Pac. 978. 
. For the error in directing a verdict for the défendant^ the judgment 
is reversed, with a direction to grant a new trial. 



POTTEB V. liAKE SHORB NOVELTT CO. 

(Circuit Court of Appeals, Sixth Circuit June 20, 1907.Ï 

No. 1,647, 

Patents— Iwvéwtion—DetOnattno Device. 

The Potter patent. No. 689,906, for a detonating devloe for explodlng toy 
torpedoes, Is vold for lack of invention and anticipation. 

Appeal from the Circuit Court of the United States for the Northern 
District of Ohio. 

In Equity. Suit for infringement of letters patent No. 689,906, for 
a detonating device granted to George M. Potter Decomber 31, 1901. 

The îôUowing is the opinion of the Circuit Court by Tayler, Dis- 
trict Judge: 

This is a blll liî equity, whereln the complainant clalms tîiat the défendant 
IB Infrlnginé patent No. 689,906, relating to a detonating device for exploding 
toy torpedoes, granted to the complalnant. The blll asks for the usual relief. 
The défendant dénies infringement, and also the valldity of the patent. The 
case U hère mx final hearinjS. - 
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Wlthout going into a récital of the nature of the patent and the testimony 
Introduced on the issues made, it Is enough for me to announce my conclu- 
«ion, as foUows: 

1. If ail that the complalnant did was to obtaln the patent for castlng the 
partition separating the explosion chamber and the socket Integrally, Instead 
of formlng the partition from a separate pièce and securing it in place by a 
rivet or set screw, then I flnd that the complalnant was not the Inventer of 
such a method. 

2. As to the other clalm of novelty and usefulness In the patent, I flud that 
It Is not novel, having been anticipated by other patents. 

Decree may therefore be entered dlsmissing the blU, at the conîplainant's 
costs. 

S. B. Fouts and T. W. BakewcU, for appellant 
H. A. Toulmin, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Gîrcuît Judges. 

PER GURIAM. This cause is affirmed upon the opinion of the 
court below. 



STBJEIi PBOTECTBD CONCRETE CO. et al. v. CENTRAIj IMPROVB- 
MBNT & CONTRACTING CO. 

(Circuit Court, B. D. Louislana. June 14, 1907.) 

No. 13,374. 

I. Patents— Anticipation— CoBNER Bae fob Concrète Cubbino. 

The Walnwright patents, Nos. 428,432, 614,587, and 727,233, ail for 
improvements In the construction of concrète curbing, are void as to the 
métal corner bar shown theréin for protecting the upper and outer corner 
of the curbi which is mentioned In the flrst, <ind shown in the drawings, 
and forms the sabject-matter of the two later patents; the gênerai Idea 
of such a protecting bar having been shown in a patent granted to Colg- 
net In 1869, and none of the Walnwright patents dlsclosing any patentable 
improvements thereon. 

3. Same— Suit for Inebingement— Estoppel. 

Qusere, whether a défendant sued for Infrlngement of a patent who as- 
serts the validity of a junior patent which is clearly a copy of complaln- 
ants' is not estopped to deny the validity of the latter. 

In Equity. On final hearing. 

D. Walter Brown and Rouse, Grant & Grant, for plaintif?,*. 
J. R. Beckwith, H. L. Lazarus, H. Michel, and E. Howard McCaleb, 
Jr., for défendants. 

SAUNDERS, District Judge. 1. The bill herein allèges that one 
of the complainants, the Steel Protected Concrète Company, is the 
owner, and that the other complalnant,, the Grasser Contracting Com- 
pany, is the exclusive licensee of three certain patents, taken out by 
one H. H. Wainwright, for improvements in concrète curb and gutter 
work; and that the défendant is infringing said patents. Thç relief 
prayed for is an injunction, restraining the défendant from further in- 
fringements and a decree ordering an accounting by défendant of 
profits realizpd from past infringements and payment to complainants 
of the sum, sp îound to be due. The défendant dénies the vjdidity of 
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the Wainwright patent and claims to be constructing métal protected 
curbs under a valid patent issued to one Gustave Soniat du Fossat. 

3. The Wainwright patents are as foUows: 

(1) Patent No. 428,432, issued May 20, 1890. Application filed 
Augùst 21, 1889, 

In this patent Mr. Wainwright asserts that he "has invented a new 
and useful improvement in street curbs. * * * My invention con- 
sists of a curb for pavements, roads, lots, etc., embodying a frame for 
holding a filling, such as artificial stone, or pavement, etc., and an 
anchor for said frame; the novel features being hereinafter fuUy 
set forth and definitely claimed." The claims allowed in this patent 
are five in number. The first four describe the particular frame and 
anchof, ànd the corner bar shown in the drawings. The fifth claim 
is gênerai: 

"5. lu a curb, a frame haVing à corner bar wlth a tangue on Its inner face, 
substantlally as and for the purpose set forth." 

The gênerai object of the entire device described in this patent 
seems tohave been to construct a frame in which a concrète curb could 
be'built in situ, and, as oinè of the incidents of this construction, it was 
proposed to place a métal bar on or imbedded in the upper outer edge 
of the curb so as to protect that edge from being chipped and broken 
by the impact of wheels backed against the curb. "It will be noticed," 
the patent sets forth, "that the frame, excepting the outer face of the 
corner bar, is embedded in the composition or filling; said frame thus 
prevéïjting disintegration of the filling and materially adding to the 
strength of the curb. The (corner) bar protects the corner of the 
curb from contact with the wheels of the vehicles, and the curb is firm- 
ly supported and sustained, owing to the anchors. * * * Jt will 
be seen that I produce a superior curb, the same possessing strength and 
durability, rendering good service, and avoiding the heavy stone here- 
tofore in use." 

The claimed utility of the device is thus seen to consist: (1) In 
strengthening the entire structure of a curb made of artificial stone or 
cément; and (2) in protecting the outer upper edge of such a curb 
from being chipped and broken. The protection of the upper outer 
edge of the curb is not the sole nor even the spécial and prominent 
utility claimed to be eflfected by the combination. The patentée seems 
to hâve imagined that the principal utility of his invention consisted in 
the supposed strengthening of the mass of the curb by the frame in 
which it was formed, or the anchors holding that frame. The function 
of the corner bar is mentioned only in one sentence, and then inexactly. 

That the patentée believed that the chief value of his device was due 
to the frame and anchors, which he described minutely and carefuUy, 
becomes more évident on référence to the claims made in his first ap- 
plication. Thèse claims were also five in number, and ail of them 
were concerned solely with the frame, and the corner bar is mentioned 
only once, aiid that brief référence is comprised in eight words. The 
claims in the first application are as foUows : 

"1.. À frame for a curb consistlng of uprights, a bar or rod Connecting the 
• same, and pièces àt the base of said uprigh-ts', substantlally as described. 
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"2. A frame for a curb adapted to be fllled, substantially as descrlbed, pro- 
vlded with a protectlng corner pièce as stated. 

"3. A frame for a curb, adapted to be fllled, substantially as described in 
comblnation with a supporting anchor as stated. 

"4. A curb, eonslsting o£ a frame, an ancbor supporting the same, and 
fllling material embedding said frame ; the parts being combined and substan- 
tially as described. 

"5. A frame eonslsting of uprights, a rod or bar Connecting the same, base 
pièces for said uprights and anchors supporting said frame, in combination 
with fllling for said frame, resting on said base pièces and embedding the up- 
rights, substantially as described. 

"Henry H. Wainwright." 

It is obvious, I think, both from the claims as first made, and from 
the claims as allowed in the patent, and from the language of the body 
of the patent, that Mr. Wainwright's idea was that the frame and 
anchors described in his patent was the feature which gave it value. 
The corner bar is only an incident. His chief object was to strengthen 
the mass of the curb, not to protect its outer upper edge. While 
this fact does not disentitle him to the benefit of any invention he may 
hâve made incidentally and as a minor part of his main purpose, it is 
a material fact in determining the real meaning and extent of his claims. 

The patent gives no verbal description of the corner bar used to pro- 
tect the upper outer edge of the curb, except that it has a tongue at the 
back of it to enter certain slots or recesses in the arms of the frame. 
This does not state or imply that the tongue is continuons from one end 
of the bar to the other. Nor does the description in the patent indicate 
whether the corner bar is flat or curved. The drawings show a curved 
corner bar, with a fiât tongue between parallel faces, from the point 
where it leaves the bar. A cross-section of the bar in the drawings 
shows that it is a section of a pipe. The entire bar as shown in the 
drawings might be obtained by splitting a small iron pipe and fastening 
an iron sheet at the middle point of the segment taken and extending 
to or beyond the center. The only function which is stated to be sub- 
served by the tongue is that it rests in the slots of th-e arms of the 
frame. There is no suggestion that more tongue is required than 
enough to rest in thèse slots, nor that the tongue helps in any way to 
hold the corner bar in place. 

(2) Patent No. 614,587, issued Nov. 23, 1898. Application filed 
January 26, 1898. 

On January 26, 1898, Mr. Wainwright filed an application for a 
patent for "Improvements in the mearis for protecting projecting edges 
of concrète work." This application was eventually changed so as 
to read : "Improvements in the construction of concrète curb and gut- 
ter work." The first clause in this application as filed read: "This 
invention relates to improvements in means for protecting projecting 
edges of concrète work." This clause was also finally changed so as 
to read : "This invention relates to improvements in the consttuction 
of cùrbing, guttering and similar concrète work." Under this applica- 
tion, Mr. Wainwright made seven claims, as follows : 

"1. The combination in concrète work, ot a continuous métal bar for pro- 
tecting the corner of thé Work, guides for temporarily supporting said bar 
-during construction of the work, and concrète backiug laid agaihst said bar. 
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whereby amalgamation of the concrète and métal surfaces fixes the bar In 
place, substantlally as descrlbed. 

"2. The combinatlon in concrète work of a continuons métal bar for pro- 
tecting the corner of the worls adjustable guides for temporarily supporttng 
sald bar during construction of the work and concrète backing laid against 
said bar, whereby amalgamation between the concrète and métal surfaces 
fixes the bar in place, substantlally as descrlbed. 

"3. The combination in concrète work of a continuons galvanized métal bar 
for protectlng the corner of the work and concrète backing laid against the 
bar, whereby amalgamation of the cernent and concrète surfaces fixes the bar 
In place, substantlally as described. 

"4. The combinatlon In concrète work of a continuons galvanized métal bar 
for protecting the corner of the work, guides for the bar consisting of a sup- 
port and an adjustable bracket thereon, and concrète backing placed around 
said guides and against said bar, substantlally as and for the purpose de- 
scrlbed. 

"5. The combination in concrète work of a concrète curb and gutter, and a 
continuous métal bar at the front edge of the gutter and between It and the 
Street pavlng, substantlally as described. 

"6. The combinatlon in concrète work of a continuous galvanized métal bar 
for protectlng the corner of the work, temporary guides for sald bar consist- 
ing of supports, J, and brackets, k, adjustably secured to sald supports and 
recessed to reeelve sald bar. substantlally as described. 

"7. The combination In curbing and guttering of a continuous galvanized 
métal bar, E, for protecting the corner of the curb, temporary guides for sald 
bar consJstlng of supports, J, and brackets, k, adjustably secured to sald sup- 
ports and recessed to reeelve said bar, E, and continuous métal bars. G, at the 
front edge of the gutter and between it and the street pavlng, substantlally 
as descrlbed." 

AU the above daims as made were finally rejected by the Patent 
Office and tacitly abandoned by Mr. Wainwright, who substituted in 
lieu thereof the following three daims, which were allowed, after 
considérable time and discussion, viz, : 

"1. The combination in curb and gutter work of a continuons galvanissed- 
metal T-bar at the exposed corner of the work, brackets adapted to support 
said bar during the progress of the work, and concrète backing laid against 
the said bar and embedding sald brackets, substantlally as and for the pur- 
pose descrlbed. ' 

"2. The combinatlon In curb and gutter work of a continuons métal T-bar at 
the exposed corner of the work, brackets recessed to receive the rib of said bar 
and support the bar during the progress of the work, and concrète laid against 
sald bar and embedding said brackets, whereby the union between e set con- 
crète and the bar holds said bar in place, substantlally as described. 

"3. The combination in curb and gutter work of adjustable recessed brackets,. 
a continuous métal T-bar provlded with a rib adapted to fit said brackets, and 
concrète laid against said bar and embedding sald brackets substantlally as 
descrlbed." 

In his spécifications in this patent, Mr. Wainwright says: 

"When curbs and similar work are constructed of concrète, It Is indis- 
pensable that the corners of the curbs, etc., shall be protected from breakages 
due to the collision of vehicles and other objects therewith, and I hâve devised 
a System of protectlng snch corners by practically continuous bars of Iron or 
Steel. This System is not broadly herein clalmed, since it is the subject of my 
earlier patent; but I do claim the improvements thereon, hereinafter par- 
ticularly described. Said Improvements, in gênerai terms, comprise the follow- 
ing prlnclples and mechauical éléments : The protection of the corners of the 
work consists of a bar of galvanized iron or steel of peculiar shape [herein- 
after descrlbed]. "A T-bar, the sections of which are laid with closely abut- 
ting ends so that the sections together form a continuous bar. Now, I bave 
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dlscovered that, when a surface of iron or steel is backed with concrète, saeh 
au adhésion or union takes place that the iroij or steel is held to the concîrete 
with great tenaclty, even wheD tlie iron or steel is not imbedded in but merely 
laid firmly against the concrète backing. I bave made a highly useful ap- 
plication of this discovery in my présent Invention, wherein I first set up 
brackets containing guide ways. Thèse brackets support the protecting bars, 
while the cernent or concrète backing which forms the curb is being laid, 
shaped, and set. When set, the union between the cernent or concrète and 
the bars bas taken place and sald bars are held most firmly In position prac- 
tically as a part of the structure itself. It is to be particularly noticed hère 
that the structure mentioned présents a very différent condition from that 
exising In a bar of iron or steel, as a stay-bolt or tie rod is embedded in a mass 
of concrète. The présent case is merely a superflcial contact on only the 
back and tongue of the protecting bar and embedding the whole bar in the 
concrète is impossible, since that would defeat the purpose of the structure, 
which is that the bar should project or show at the front of the work," 

He then goes on to claim the use of galvanized iron bars as part of 
this combination. Now, obvibusly, no weight can be given to Mr. 
Wainwright's statement that he had discovered that concrète adhères 
with great tenacity to an iron or steel surface on which it is laid, since 
that fact has been observed and known for centuries. Practically the 
claimed improvement consists, then, simply in this: That Mr. Wain- 
wright devised a very simple frame to hold in place a bar having a 
tongue and a convex surface while the cernent was hardening on the 
inner surface of the bar. There was no invention in remarking that the 
upper outer corner of the curb was liable to be chipped and broken by 
the impact ôf wheels against it. There was no invention in the gênerai 
idea that this upper corner might be protected by a métal covering or 
bar of some kind. The only question, then, is whether there could be an 
invention in suggesting that the métal protection for the corner should 
consist in a solid galvanized iron bar having a convex surface on the 
outside, with a tongue extending into the cément, and held in position 
by a frame until the cément hardened. The convex surface of the bar 
had already been suggested for this very purpose in a patent issued 
to I. L. Landis for a pavement curb on July 8, 1890, and it had also ap- 
peared in the drawings in the first patent issued to Mr. Wainwright, 
and no invention was cl^med. The gênerai idea that the protecting bar 
should hâve a tongue set into the concrète also appears, though not 
clearly, in the drawings to Mr. Wainwright's first patent. As neither 
the idea of a protecting bar, nor the convex surface of that bar, nor 
the existence of a tongue extending from it diagonally into the mass of 
the cernent were patentable, it seems to me that there was nothing pat- 
entable in the protecting bar shown in Mr. Wainwright's patent, No. 
614,587, issued November 22, 1898, 

The gênerai idea of protecting with métal pièces the edges and 
corners of blocks of artificial stone dates back to a patent issued on 
December 21, 1869, to François Coignet. Coignet claimed that his 
invention consisted in: 

"Protecting the exposed corners, sides, edges, or angles of artificial stones by 
means and with the use of metallic shields fastened thereto in the process of 
manufaeturing said stone, substantially in the manner herein set forth." 

The drawings accompanying and showmg the Coignet patent show 
that his proposed edge protector consisted of two métal planes at right 
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^fi^e§;ând held în place by bolts or rods extending diagonally frora 
tÏÏe Côrijer ihto the mass of the concrète, Coignet, it is true, proposed 
to form the artificial stones. in which the corner was protected in 
molds, from which the stones would be taken and carried to the place 
where they were to be used. Mr. Wainwright, on the other hand, 
builds up the stones in the very place and position in which théy are 
used, so that they do not require to be moved, but remain where they 
set and harden. But the présent litigation is not concerned with this 
aspect of the two inventions. The only matter now under considéra- 
tion is the feature of the two patents which relates to the protection 
of the edges of artificial stone with a métal shield or guard of sdme 
shape. Clearly Coignet was the first to conceive the gênerai idea of 
this invention. The only différence between his métal protector and 
that of Wainwright was that Çoignet's métal protector was square- 
edgëd, afld held in place by boîts or rods with expanded ends, and 
runnihg diagonally from the èorrier into the concrète, while Wain- 
wrîght's métal protector was convèïc, and was held in place by a con- 
tinuous tongue extending intO the concrète, in the same direction as 
the bolts. Mr. Wainwright's first patent in 1890 shows, but does not 
claim any invention for, the convex surface of the corner met^l pro- 
tector. This feature of the bar was, therefore, not patentable in the 
second patent, that of 1898, Besides, the Landis patent, No. 431,898, 
issued July 8, 1890, shows a meta^lic edge-protecting bar, having a 
convex surface àt the edge. The use of a galvanized iron bar, instead 
of a plain iron bar, was certainly not patentable. The use of a con- 
tinuous expandirtg tongue to hold the metallic edge: protector in place 
while the concrète is hardening, and to help hold it in place after the 
concrète bas Set, is shown in a patent issued to R. S. Grifiîn on April 
16, 1873, fôr holding a corner head of wood on the edge of a body of 
plaster. In any case it does not seem to me that the substitution of a 
continuons tongue in place of the bolts and stays shown in Çoignet's 
patent présents patentable novelty. 

(3) Patent No. 737,233, issued May 5, 1903. Application filed 
March 8, 1900. 

In this patent Mr. Wainwright claimed invention for the form of 
thé corner bar and tongue. The only différence between the corner 
bar and tongue described in this patent and the corner bar and tongue 
described in the patent of 1898 is that the tongue in the 1903 patent 
is spread out or enlarged at the inner end. I can see no invention 
in this change of the form of the tongue. The function of the tongue 
being to help hold the corner bar tight to the curb, it was so obvions 
that this function would be better performed if the end of the tongue 
wére enlarged that it would occur to any mechanic of the most or- 
dinary capacity and skill to enlarge it. Nor would any mechanic, so 
enlarging the tongue, dream that he had thereby invented anything 
worth patenting. 

So far as concérns the métal protecting corner bar, ail three of the 
patents taken out by Mr. Wainwright seem to me to be merely slight 
modifications of Çoignet's construction. The only features in the 
Wainwright construction of the corner bar for which patentability 
could ever hâve been claimed — and the claim for thera would hâve 



BLÂKE A KNOWLE8 8TBAM P. MT. V. WARBEN 8TEAM P. OO. 285 

been of very doubtfui validity — ^were the substitution of the convex 
corner bar for the square edged corner bar and the continuous tongue 
for the bolts and stays of the Coignet bar. But thèse features ap 
peared for many years in Wainwright's patents before he attempted 
in the 1903 patent to patent them. It was then too late. They had 
become common property. In Coignet's patent the drawings exhibit 
the bolts enlarged at the end to hold them more firmly in the concrète. 
It was inévitable almost to adopt the same construction, when a con- 
tinuous tongue was substituted for the separate bolts. The imbedded 
end of the tongue would be enlarged to make it more difficult to draw 
the tongue out of the concrète, just as the imbedded end of the boit 
had been enlarged for precisely the same purpose. As regards the 
corner bar, my conclusion therefore is that none of the patents issued 
to Mr, Wainwright: show invention or novelty, and that they are ail 
vpid. _ _ , 

, This conclusion necessarily results in the rejection of plaîntiff's 
demand. I was. strongly inclined to hold that the défendants were 
estopped from contesting the validity of the plaintiflf's patents by 
reason of the fact that the défendants set up a patent which is nothing 
more than a copy, with immaterial variations, of the 1903 Wainwright 
patent. This patent of défendants is that issued to Soniat Du Fossat 
on November 33, 1904, under application filed on November 13, 1903. 
The Du Fossat patent was applied for more than six months aîter 
the issuance of Mr. Wainwright's last patent. Du Fossat's construc- 
tion is so obviously copied from the last Wainwright patent that its 
nuUity is beyond question. But can the défendants deny patentability 
in the Wainwright patent, when they claim patentability for an illégal 
imitation of that patent? I am strongly inclined tp hold that they 
cannot. I would: so hold if there were authority for thus deciding 
this controversy as between plaintiffs and défendant. On reflection, 
however, I hâve concluded that the évidence does not necessarily 
implicate the défendant in fraud. They took advice of reputable patent 
lawyers as to their rights and seem to hâve acted in good faièh. Mr. 
Mioton, who was instrumental in procuring the Du Fossat patent, 
says hè never examined the Wainwright corner bar until he had filed 
application for the Du Fossat patent. 

On the whole, I hâve concluded that the only judgment I can render 
is one hased on^ the invalidity of the Wainwright patents. There must, 
then, be a decree in favor of défendants, rejecting plaintiiï's demands. 



BLAKH & KNOWLES STEAM PUMP WORKS v. WARRBN STEAM 

PUMP CO. 

(Circuit Court,. D. Massachusetts. August 2, 1907.) 

No. 167. 

1. Patents^Invéntion— New Combination of Old Eléments. 

Wliere a patentèd structute, although a combination of old éléments, Is 
new, and capable of a use whlch is new and of spécial utility, and in such 
use constitutes an liûportant advance in tbe art, it cannot be denied 
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patentabilîty because ether uses are also clalmed for ît. In whlch ît te 
not a sùbstantial àdyance on the prior art 
[Ed. Note. — B'or cases In point, see Cent. DIg. vol. 38, Patents, § 49.1 

2. SAME— iNFBINGŒMENr— PUMPING EHGINE. 

The Whiting & Wheeler patent, No. 526,913. for a pumping engine In- 
téhded for use as an air pump for witlidrâwing the water and air from 
the condenser of a pteam engine, was not anticlpated and discloses pat- 
entable novelty and invention. The Hall & Gage patent, No. 522,938, for 
a comblnation whieh includes a spécial valve movement for use in con- 
nection with snch pump, also held valld, and both patents held Infringed. 

In Equity. 

Philipp, Sawyer, Rice & Kennedy, for complaînant. 
George L. Roberts & Bro., for défendant. 

BROWN, District Judge, The bill charges infrîngement of two 
letters patent; the earlier in date of application being No. 526,913, 
granted October 2, 1894, for the invention of Whiting & Wheeler, and 
No. 522,938, granted July 10, 1894, for the invention of Hall & Gage. 
Both patents relate to pumping engines. It clearly appears from the 
spécification of each patent that the devices claimed were intended 
for use as "air pumps" for withdrawing the water and air from the 
steam engine condenser, to maintain a partial vacuum in the condenser 
and exhaust piping of the engine. The efficiency of the complainant's 
pump for this purpose is well proved, and is not denied. The défense 
is based largely upon the fact that the pumps were also intended for 
use as water pumps, or as combined air and water pumps. I agrée with 
the complainant's criticism of the défense, that it is based on a false 
position and incorrect interprétation of the patents in suit. 

The défendant is obliged to concède that the exact combinations 
claimed in thèse patents are not anticipated in the prior art. Further- 
more, it has not been able to deny complainant's proof that the pump 
embodying thèse features produces a novel and useful resuit, namely, 
the production of a higher vacuum than was produced by any of the 
prior combinations or devices. 

The efficiency of complainant's pumps is shown by most convinc- 
ing testimony, and by their adoption as air pumps on the United States 
vessels Minneapolis, Columbia, Indiana, Massachusetts, New York, 
and Brooklyn, and on the steamships Kaiser Wilhelm der Grosse, Ham- 
burg, Princess Irène, Koenig Albert, Deutschland, New York, Phila- 
delphia, etc., and in many electric lighting and traction plants. 

'The défense is most elaborate, but is so thoroughly permeated by a 
f allacious interprétation of the patents that the case may be most con- 
veniently considered by disposing of this fundamental question at the 
outset. The defendant's brief states : 

"The structure to which the subject-matter of thèse claims purports to ap- 
pertain constltutes a verticfil twin steam pump wherein buckets are contalned 
in the pump cylinders, but are to subserve any of the uses of which they are 
capable. 

"This • • * is manifest from the language of the spécification of the 
Whiting & Wheeler patent, whJch explieitly déclares (page 1, lines 22-32 ; 
page 2, Unes 17-28) that the two bucket pumps. of the structure therein desei-ib- 
ed and shown may be used either both for pumping air (meaning the mlngled 
air and water coming from the steam condenser), or both for pumping water. 
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or one for -puitping water and the other for pumping air ; so that the sub- 
ject-matter of neither of the claims of thls patent, at least, can be character- 
Izqd by any fùnctlon which Is not common to ail thèse three modes of use." 

A considération ôf the logical and légal validity of this conten- 
tion may obviate the necessity for considering in détail much of 
the defendant's argument. The defendant's brief concèdes that what 
is claimed is a structure. It is also conceded that the same group of 
features has not been contained in previous devices. The exact struc- 
ture is new, and, when used as an air pump, is so great an improvement 
on the air pumps of the prior art that it has largely displaced them and 
has gone into extensive use. The défendant, nevertheless, argues that 
the device of each patent is not novel in the sensé of the patent law, nor 
in a substantial sensé, because, considered as a water pump, or as 
pumping water in one pump cylinder and air in another pump cylinder, 
it is in substance anticipated by combinations using, instead of buckets, 
plungers or pistons. It is thoroughly proved that, for air pump use, 
buckets hâve great adyantages, which cannot be secured by pistons or 
plungers, and that thèse are not équivalents for buckets in air pump use, 
though they may be for other purposes. 

The défendant makes the remarkable contention that the évidence 
of the utilities of the patented stnicture as an air pump is wholly 
immaterial, because thèse utilities do not also appertain to it as a 
water pump, or as a combined air pump and water-circulating pui;np. 
This is to say that if the structure is new, and capable of three uses, 
one of which is of spécial utility and constitutes an important advance 
in the art, and two of which are of no substantial advance on the prier 
art, the invention is to be judged by leaving out the inventor's novel 
contribution to the art, merely because he says that his new machine 
will also do what old machines hâve done as well. This proposition 
is reiterated by the défendant in various forms : 

"Ail the évidence, therefore, which the complalnant has adduced to show 
the alleged merits and utilities of the twin air pumps inanufactured by it 
under the patents in suit, Is wholly immaterial and wide of the mark. It is 
not équivalent to showing what merits or utilities, if any, the structures de- 
scribed, shown and claimed in the patents sued upon, hâve by vlrtue of what 
Is common to ail their modes of use in comparison wlth other prier pumping 
englnes. Neither the question of thelr utility nor the question of their 
novelty can be settled by considération only of one of their modes of use. 
The inqulry In each case is eoncerned solely wlth what is characterlstlc of 
the structure when put to ail the uses of which It Is capable." 

It is a distinctive characteristic of the patented structure that, 
when used to pump air, it will create a high vacuum, and, in my 
opinion, there is no practical reason, and no reason in law or logic, 
which will permit a court to disregard this fact or to deprive an 
inventer of the benefit of this fact through any language used in 
the spécification. The défendant ofïers no authority and no argu- 
ment to support such a rule of construction, but throughout its 
brief assumes that the correctness of its position is self -évident. To 
ail of the prior devices presented to show noninvention, the complainant 
replies that they are not capable of the results which the device of the 
patents in suit attains, and the sole reply to this is that it is im- 
material. The défendant treats the claims of the Whiting & Wheeler 
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patent âs if they were for an abstractiôri of that which.îs common 
to ail the uses of the claimed structure, ihstead of for ' a claitned 
structure which is capable of three uses, orie of which is proved to bé 
of spécial value. It is a remarkable argument to say that, although 
Whiting & Wheeler show a structure and claim a structure which un- 
questiqnably is designed and intended to be operated as an air pump, 
they are not entitled to show the advantages fropu such opération, i.Jje- 
cause they do not exist when the structure is used for a water pump, 
or do not whoUy exist when one of the buckets is used for a circulating 
pump. The proposition that no novelty is to be attributed to Whiting 
& Wheeler which is not contained in ail the uses of their device is 
clearly contrary to the décisions in thiSj circuit. Forsyth v. Garlock, 
142 Fed. 461, 73 C. C. A. 577 ; Wjatson v. Stevens, 51 Fed.,757, 2 
C. C. A. 200; Davey Pegging Machine Co. v. Isaac Prouty & Co., 
107 Fed. 605, 609, 46 C. G. A. 439; Consolidated Car Heating Co. v. 
American Electric Heating Corporation (C. C.) 82 Fed. 993, affirmed 
on appeal 85 Fed. 663, 29 C. C. A. 386. 

A second question arises as to the. construction of, the Whiting & 
Wheeler patent. The gênerai structure claimed in this patent may be 
understood f rom the following claims : 

"1. ïhe combina tion with the two vertical pump cyJinderç and thelr lifting 
buckets and valves, of direct acting steam cyllnders' and pistons wlth their 
piston rods In Une and connected to the rods of the buckets, a frame and 
columns Connecting with the pump cylinderë and on which frame the steam 
cylinders are directly connected, a walliing^beam bètween the pump and the 
englne and a pivot for thesàœe upon a be^ring extending down from the 
frame, and llnk connections at the respective ends of the walklng-beam to the 
cross-beads of the piston rods for unlfyihg the action of the englne directly 
upon the lifting bnckets, substantially as set forth. 

' "2. In a direct acting pumping englne, the combinatlon with â pair of pump 
cylinders h^vlng lifting buckets and valves and valves In, the lower part of 
the pump cylinders, of steam cylinders and piston rods Connecting the buckets 
of the pump and the pistons of the engine, a walklng-beam between the pump 
cylinders and thé Steam cylinders, links Connecting the ends of the walking- 
bèam with the piston rods, aii'd a frame extending up from the pumps and to 
which the steam cylinders are djtectly connected and which f raine also Sup- 
ports the pivots of the walklng-beam, substantially as set forth. 

"3. The comblnation In a pumping engine of two vertical pumping cylinders, 
buc]ifets and rods for the sàme, a frame upon the pump cylinders, and steam 
eylthders directly connected to and supported by the frahie, the piston rods of 
the engine belng In Une with and directly connected to the rodsof the pumps, 
a walklng-beam between the pump and the engine and links cOnnecting the 
walking-beam and the cross-heads bf the piston rods, the parts belng ar- 
ranged se that the links are in the same plane or nearly so as the piston 
rôds' at the termina tion of the respective strokes, substantially as set forth. ' 

' The complàinant says that this patent is on the gênerai ;combination 
of the pump proper with the direct acting steam engine by which it 
is actuated, and the structure lof the whble pump, and that the Hall & 
Gage patent is on the combination of the Whiting. & Wheeler air 
pump with a spécial steam valve movemeht, by which important results 
are seCured in certainty and effieiency of action. The gênerai char- 
acter of the Hall & Gage patent may be gathered from claims 1 and 2: 

''1. The combination of two pump cylinders, two stfeam cyllndebs arrangea 
in Une respectively with said pump cylinders, buckets in said pump cylinders, 
pistons in said steam cylinders, and piston-rods Connecting , said pistons and 
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buckets, valves for sald steam cylinders to control the admission of steam 
thereto and the movements of tlie pistons tlierein, a valve-drivlng angine con- 
nected with and to positively move sàid valves, a valve mechanism for said 
valve-driving engine, a rocking beam pivoted at its middle and connected at 
its ends witU and to be rocked by said piston-rods, and a connection between 
said beam and valve mechanism whereby the movements of the valve-driving 
englnè are positively contrôlled by the vibration of the beam and the move- 
ments of the main steam valves for the steam cylinders by the valve-driving 
engine, substantially as described. 

"2. The combination of two pump cylinders, an entablature supported above 
the same and sustaining 'thereupon two steam cylinders in line respeetively 
with said pump cylinders and having their pistons connected with buckets 
in said pump cylinders by common piston-rods, a bracket on the under side 
of said entablature, a beam, D, comprîslng two members pivoted in said 
bracket and having its opposite ends connected with and at opposite sides of 
the said pistoii-rods, a valve-driving engine having its valve mechanism con- 
nected with and operated by said beam, and valves to control the admission 
of steam to the steam cylinders respeetively aetuated by sald valve-driving 
engine, substantially as described." 

The term "direct acting engine" is proved to hâve been long used 
in the engineering art to exclude engines with a crank and fly wheel 
and other rotative parts, and the Whiting & Wheeler spécification 
States : 

"The devices for actuating the steam valves may be of any desired charaeter, 
80 long ^s they are positive in action ; 1. e., without 'dead center,' " etc. 

While there is évidence from the défendant tending to show that this 
usage of the term "direct acting" is not uniform, it is net necessary to 
détermine which usage is the more gênerai or better It is enough if 
the patentées hâve used terms which are warranted by good usage to 
limit the charaeter of the engine named in the claims. The com- 
plainant's expert testimony is sufticient to show that, upon a fair 
construction of the claims and spécifications, the patentées intended 
to use an engine which works without the use of crank and fly wheel 
or other deViçe for producing rotary motion. Pumping engines con- 
trôlled in opération by crank and fly wheel are therefore not relevant 
to limit the claims, and it is well proved that they are not adapted to 
secure the advantages of the complainant's device. 

The pumps constructed according to the patents in suit are con- 
trôlled in speed and length of stroke solely by the pressures in the 
steani and pump cylinders, instead of by a crank and fly wheel, and 
it is abundantly proved that from this différence foUow practical re- 
sults of importance. 

Another feature of the device of the Whiting & Wheeler patent 
in suit is that in one mode of use pointed out in the patent it is 
not only entirely independent and free from control by crank and 
fly wheel, but is free from control by a circulating pump, present- 
inig for thé iSrst time in the art, so far as appears from the évidence 
in this case, an absolutely independent air pump. While the pat- 
entées hâve said in the Whiting & Wheeler patent that: 

"The circulating water that passes through the condenser can also be ad- 
vàntageously pumped by the same Independent engine that opérâtes the air 
pump." 

155 F.— 19 
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And also; 

"The object of our Invention Is to apply a direct acting englne to the air 
pump Orcombined air and cireulating pump in sueh a manner that the whole 
wUl occupy verj' little space aud at the same timé to f urnish facllity for access 
to the valves and other parts of thè pumping engine" — 

and while the patentées considered that their invention was présent 
when the pump was a combined air and cireulating pump, yet they 
clearly show and clearly direct the use of the patented structure in 
such manner that it is entirely îtee from any contrùl'by the cireu- 
lating pump. 

The advantages which are proven to resuit from the use of the 
structure as an air pump, f ree irom the impediment of cbntrol by 
the main engine, of crank and flj' wheel, or of the cireulating pump, 
are : 

"Flrat The movement of the buckets Is controlled by the pressure In the air 
pump cyllnders, so that, the pressure being small at the beginnlng of the 
stroke, on account of the air In the cyllnders, a jump of each bucket during 
the flrst part of the stroke takes place, this jump being very quick and ex- 
tending through a large portion of thç stroke, until the bucket strikes the 
water on the down stroke or the water strikes the head valves, if thèse be 
used, on the up stroke, when the bucket slows down and moves very slowly 
during the rest of the stroke. Thls Jump Is of great importance in securing a 
high vacuum, by acting to open the valves in the bucket quickly and thus 
gettlng the air ont of the condenser quickly. 

"Second. The air pump automat|fally adjusts Itself to the varylng condi- 
tions of the condenser, the speed varying with the amonnt of air and water 
coming from the condenser, and the pump slowlng up in case of gulps of 
water coming over, so as to avold shock and strain. Thls automatle adjust- 
ment alds greatly In maintaining a blgh vacuum and preventlng damage to 
the pump. 

"Thlrd. The speed of the pump, apart from thls automatle adjustment, may 
be readily regulated to the speed whlch Is found best suited to the running 
conditions of the condenser and engine with which the pump Is used. The 
speed is not dépendent upon crank and fly wheel opération, nor upon the 
speed of a cireulating ptimp, as In the Arles and Coryell pumps." 

Thèse statements, which I quote from the complainant's brîef, are 
fully proved, and there is no substantial déniai of thèse advantages. 
The Coryell pump of the prior art resembles the complainanf s de- 
vice in the use of twin bucket pumps. This device was a combined 
air and cireulating or water pump, and was constructed in accordance 
>yith patent No. 306,467, October 14, 1884. In this patent there is 
indicated no perception of the advantages resulting from freeing the 
action of the pump from the control of the water cireulating pumps. 
It is said by the défendant : 

"The Coryell patent,' on the contrary, makes a merlt of such an arrange- 
ment ; for It States that the water cyllnder of the pumping engine renders the 
movements of the steam engine and air pump very uniform." 

It is quite true that the Whiting & Wheeler patent in suit does 
not specifically point out the advantages which will foUow from operat- 
ing the pump as an air pump, nor does it state the spécifie mode of 
opération of the parts. It makes no express référence to the fact that 
its opération will be différent when it is used solely as an air pump 
from its opération when it is used as a water pump or as an air and 
water pump. It makes no express référence to the fact that its 
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rate of speed may be such as is suitable for puitiping air oaily, and 
ftëed not be such rate of speed as is required for ai circulating pump. 
The défendant insists that the complainant is attempting to support 
à daim for invention upon an obscure mode of opération, which merely 
liirked in a particular use of the thingclaimed, but which did not 
belong to ail its uses, and was not even indieated or suggested as 
appertaining to it, and that this is not countenanced in the administra- 
tion of the patent la w. 

Nothing is cleàrer, however, than that thèse patentées hâve spe- 
cifically suggested the entirely independent use of the structure of 
the patents in suit as an air pump. The complainant has proved 
that in such use it is an air pump virhich is superior to those of the 
prior art. The descriptions by the experts of the novel opérations 
whereby this important resuit is reached are not expert attempts 
to read into the patent what it does not contain, but are merely 
explanations of a mode of opération whereby the machine described 
differs in opération from the devices of the prior art and whereby 
superior results are attained. The complainant's brief states : 

"The Invention In Issue Involves a novel Idea, whlcli is the opération of the 
direct-actlng bucket air pump without control by a crank and fly wheel or a 
drcnlatlng pump, The Idea is new, and the faet that the means for carrylng 
ont the Ideas were ail old does not négative pateritablllty. In vlew of the 
new use to which they were adapted, new functlons, and the great utlllty o£ 
tbe combinatlon. It is not concelvable that the combinatlons by whieh this 
important advance In the art was made were obvions." 

I am of the opinion that the record in this case fully warrants 
thé above statement of complainant's counsel. The évidence of the 
long-continued attempts to produce a satisfactory air pump, and that 
it was previously considered necessary or advantageous to control the 
pump either by attachment to the main engine, or by a crank and fly 
wheel, or by circulating pumps, and the practical results foUowing from 
securing a really independent pump controlled only by the pressures 
in the steam and pump cylinders, in my opinion, is sufficient to es- 
tablish invention in the Whiting & Wheeler patent against ail the de- 
vices produced by the défendant to show that ail Whiting & Wheeler 
did was to make a permutation of devices of the prior art. The 
ultimate position of the défendant is that there are two aspects of the 
want of substantial novelty in the structure of the patents in suit: 
(1) That by substitution in a particular structure, like the Chiswidc 
pumping engine, of homologous features taken from other twin steam 
pumps, the complainant's structure might hâve been produced as a mère 
matter of modification of structural détails; or (3) that the Aries 
direct acting single steam pump, or the wrecking bucket water pump 
duplicated and twinned together by the same means exemplified in 
other twin steam pumps, would hâve produced the pump of the 
patent in suit without the use of the inventive faculties. It is finally 
said : 

"The Issue of patentable novelty, In the case at bar Is resolved Into the ques- 
tion whether, glven a considérable number of instances of prior vertical steam 
pumps ail fundamentally alike and contalning certain subordinate structural 
features, there was any Invention in transferring either or any of thèse 
features to a vertical twin steam pump of the same kind, to perform therein 
exactly the same functions as before." 
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This statement erroneously assumes that the functions of the feat- 
ures combined in the Whiting & Wheeler patent in suit are exactly the 
same as before. Jt is well proved that the pumps which are the 
ultimate factor in exhausting the condenser are made to operate in a 
différent way from the pumps of prior devices, and that this opération 
is more efficient in securing a yacuum, and that this superior efficiency 
is due to a new combination of old éléments. 

In Computing Scale Co. v. Automatic Scale Co., 204 U. S. 609, 
616, 27 Sup. Ct. 307, 310, 51 L. Ed. 645, it was said: 

"It Is well settled by:n\uneroiis décisions of this court that, while a com- 
bination of old éléments producing a new and useful result will be patent- 
able, ye|: whçre the combination is merely the assembling of old éléments pro- 
ducinig iio new and usefnl resuit, intention Is not shown." 

The principal basis for the contention that the complainant's de- 
vices hâve produced no new and useful resuit is the erroneous argu- 
ment that the patent cannot be so construed as to give the complain»- 
ant the advantage of new and usefcil results in air pump use. As 
I am of the opinion that the complainant is entitled to a construc- 
tion of the patents which secures to it the structures claimed for ail 
the uses of which they are capable, the présent case f ails into thât 
class of cases where a combinatiôh of old éléments producing a new 
and useful resuit is régàrded as patentable. 

The contention that. the Whiting & Wheeler patent is invalid by 
reason of prior persoiial knowledge of the individual patentées is 
based upon a drawing of a proposed combination of air, circulating, 
and fèed pumps; but there is shown in this device no conceptioil of a 
completely independent air pump, or of the novel ideas which are 
characteristic of the Whiting & Wheeler structure, when employed as 
the patent directs for air pump use. The same argument as to 
equivalency or approximate equiy£^lency of prior structures and the 
same pecmiâr interprétation of the Whiting & Wheeler patent' under- 
lies the contention that the patent is invalid by reason of prior Per- 
sonal knowledge as underlies the main proposition that there is flo 
substantial Qovelty iri the Whiting & Wheeler patent. 

As to the Hall & Gage patent, the défendant contends that the 
structure is the same' as that descHbed and shown in the Whiting & 
Wheeler patent, with the sole exception of the addition of a coti^ 
nection between the walkiiig-beam and the valve-driving enginè. 

The complainant insiste that ît cannot be properly said of the 
claims of the Hall & Gage patent that they are merely for combina- 
tions of old éléments, since the, valve movement, which is one élé- 
ment, is itself novel, apart frbm îts' combination with the direct acting 
bucket air pump; and also because 'with this novel élément combined 
with the direct acting biiçlcet air pviihp there is produced a structure 
in which the éléments coact to sef;ure a single resuit ; that is, àbso^ 
lute certainty and reliability of opiefating the separate steam valves 
of the two cylinders instantaneously and at exactly the same moment, 
ahdunder positive contfOl as to time ôf opération by the pumps through 
thebeam regardless of the variation of'speed or jump of the buckets. 

iii both patents the framework is of such character as to permit 
^f a compact and self-contained construction, so that the jar and 
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shock from the peculiar action of the buckets is taken up by the 
frame and not transmitted to cause strain upon the steam pipes or 
upon the operating parts. I am of the opinion that both patents 
are for true combinations, and that the contention that they are merely 
for pseudo combinations involves a disregard of the fact that ail of 
the features named in the claims contribute to a unitary resuit. 

The criticism that the claims specify "merely an assemblage of 
structural features, among which some are functionally independent 
of the others and hâve no mutual influence or effect upon one another," 
does not présent a proper test of the existence of a true combination. 
It is admitted that there is onç sensé in which ail parts of such a 
structure are combined, namely, in the sensé of sharing the strain 
derived primarily from the exertions of power by the steam engine; 
but it is said this is incident to ail machinery whatsoever. The practice 
of patent solicitors, however, to claim, in the manner of the patents 
in suit, those éléments which are useful and which co-operate in the 
structure, even .performing merely the function of support or résist- 
ance to strain, is common ; and it would be introducing an impifactical 
refinement to reject éléments whose function was not novel or mere- 
ly incidental to machinery in gênerai, and for such reason to inyalidate 
claims which are drawn in a usual, practical, and convenient form. The 
argument of the défendant fails to recognize and to meet the practical 
proposition that the parts enumerated are suitable and proper parts, 
each having its greater or lesser share in the improved work performed 
by a novel structure. 

A further considération of the détails of the very elaborate défense, 
in my opinion, is unnecessary. I hâve very carefuUy examined ail 
the defendant's contentions, and I find nothing therein sufflcient to 
overcome the presumption of validity of the patents in suit. If, 
indeed, it is true that the devices of the prior art are in substance the 
same as the devices of the complainant, the défendant will be still at 
liberty to use them. The very strong prépondérance of practical tes- 
timony is to the efïect that they are not the same, and that the com- 
plainant's devices owe their value to those variations from the prior 
art which the défendant disparages as trivial. 

I am of the opinion that both patents are valid and are infringed, 
and a decree may be entered accordingly. 

Decree for complainant. 
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(Circuit court* S. D. New Yorl£. July 23, 1907.) 

No. 9,155. 

Patents—Anticipation— Electbicity Metees. 

The Duncan patent No. 550,823 for Improvements In electrieîty meters 
of the motor type claims 1 and 8, the essentlal feature of wMch is a mag- 
netie shield insertëd between the armature and the damping magnets to 
protect them from the influence of the fleld coils, are vold for anticipa- 
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tioû 81)3 Jacfc pf patentable norelty in vlew of the prier art a,nd publica- 
tions. 

In Equity. On final hearing. 

Kerr, P^ge & Cooper (Thomas B. Kerr and Drury W. Cooper, of 
counsel), for complainant. 

Seward Davis (L,ynn A. Williams and Charles A. Brown, of coun- 
sel), for défendant. 

ïîAZEL, District Judge. This îs a patent suit for injunction and 
accounting based upon the alleged infringement of letters patent No. 
550,823, to T. Duncan, dated December 3, 1895, for improvements in 
electricity meters. The patentée assigned the patent to tiie Siemens & 
Halske Electric Company, which subsequently assigned the same to the 
complainant corporation, which is the présent owner thereof. The 
principal défenses are déniai of patentability of the alleged invention 
and anticipation by the prior art. The patent relates to integrating 
watt meters of the motor type, which are used to measure the ielectric 
current flowing through the circuit tô which they are connected. Im- 
provements relating to the construction of the armature, commutator, 
and brushes are covered by thé patent, but such improvements are not 
încluded in claims 1 and 8, which alone are involved in this cause. Such 
claims read as follows : 

"1. In an electric meter, a magnetic médium or Bhleld interposed between 
tlie drag or damping magnets and the fleld colis or other external fields or 
source of magnetism, adapted to reçoive the stray Unes of magnetlsm from 
the said fleld colla or other external source, and thereby protect the sald 
magnets from, the effects of external magnetism, as and for the purpose de- 
Bcribed." 

"8. In an electricity meter, the combination wlth a motor, and Integrating 
or indicating mecbanlsm, of a retarding devlce consisting of a movable alum- 
Inum or copper disk or cylinder, belng eut in its motion by the magnetism of 
a plurality of magnets, having their fleld approaching a rlght angle to the 
axis of the external magnetic fleld, from which they are Intended to be shleld- 
ed, and an iron or other sultable protector of convenient form for shieldlng 
said magnets, as and for the purpose set f orth." 

As will be observed, the first claim relates to a magnetic shield in- 
serted between the armature and the damping magnets. The eighth 
claim relates not only to the shield for protecting the damping magnets, 
but also covers such an arrangement of the Utter as to hâve their 
"field approaching at right angle to the axis of the external magnetic 
fîeld." The spécification alluding to the feature of novelty of the 
quoted claims, says : 

"Fourth, the méthod of preventing détérioration in strength of the magnets 
employed to produce the necessary brake force by shieldlng them from the 
influence of the fleld colis of the meter; flfth, the further élimination of the 
weakening of the drag magnets by setting them at right angles to the axis 
of the fleld colis." 

The complainant clairns, and it is not controverted, that in the use 
and opération of the séries coils df the patent in suit thefe is created 
a variable magnetic field dépendent in its variation upon the ampères 
or the amount of current flowing through them, and, further, that the 
rotatable armature, which is necessarily connected in shunt with the 
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primary circuit, also créâtes a magnetic field in its immédiate locality 
controUed by the voltage or pressure of the current passing through 
it. The electricity meter in question is applicable to both alternating 
and direct current circuits, the différent parts being mounted upon a 
métal ring-shaped frame. The field coils and rotatable armature are 
adjusted in parallel relation, and by their co-operation cause the rota- 
tion ol the armature, its velocity being accelerated or retarded accord- 
ing to the current passing through the field coils. The dials of the 
meter are connected with a spindle or shaft bearing the rotatable arma- 
ture by the révolutions of which a train of gears is actuated registering 
the current passing through the circuit. To correctly record the cur- 
rent utilized, a method of retarding the révolutions of the armature is 
necessary, as otherwise its speed would unduly increase, and the 
usefulness of the meter become jeopardized if not rendered wholly 
impracticable. The efifect of a retarding device upon the armature is 
to proportionately increase or diminish its rotation as the current is 
consumed by the user. The prior art concededly disclosed watt meters, 
which employed a rotatable disk mounted upon an armature shaft be- 
tween the jaws of the permanent magnets, which were of différent 
configuration than the magnets in suit, and it is undeniable that by the 
prior methods of influencing the velocity of the armature interfering or 
so-called eddy or Foucault currents were generated in the disk which 
afifected the accuracy of the meter and frequently caused it to run fast. 
Hence, the patentée sought to overcome ail such retarding or weaken- 
ing influences upon the drag magnets by the field coils of the meter, 
and also to protect such drag magnets from the demagnetization due to 
stray lines of current. As already indicated, to accomplish the object 
of the alleged invention the patentée provided a shield for the drag 
magnets to serve as a protection from the field coils and set the drag 
magnets at right angle to the field coils. The shield preferably con- 
sisted of an iron or steel hood, which partially surrounded the magnets 
and disk, but according to the spécification the patentée did not limit 
himself as to its form. He positioned a cup-shaped shield between the 
drag magnets and the séries coils, and so arranged the drag magnets 
as to cause their magnetic field to operate substantially at right angle 
to the magnetic field of the coils. He was not the first in this field of 
invention. Varions patents for measuring the amount of electric cur- 
rent flowing through a circuit are found in the record. Was Duncan 
the first to conceive the idea of employing a shield or bar in the man- 
ner described in the spécification? Did he solve a problem entitl- 
ing him to the protection of the patent laws? It was old to screen 
or shield a mechanism which was apt to sustain injurions effects from 
stray lines of current. The art was familiar with the déterrent effects 
produced by a magnetic shield inserted between permanent magnets 
and a detrimental force. It may be presumed that claim 1 read in 
connection with the spécification is for a combination of éléments, al- 
though the single élément emphasized therein was well known at 
the time it was conceived by the patentée. Its value as an invention, 
therefore, must dépend entirely upon whether a new resuit was pro- 
duced by its use in combination with a watt meter. 

In the Giles patent référence is made to "a magnetic médium or 
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sMèld înterposed betweén" the hair spring of a watch and "extemal 
fields or sources of magnetism." The Weston patent describes an in- 
strument for measuring electricity, which includes the élément of an 
iron plate surrotmdmg a magnetic bar to shield the magnetic needle 
from exterior magnetic influences. The shield was iuterposed between 
the permanent magnet and "any field created by any means whatso- 
ever other thân that created by the permanent magnets." In the 
British patent to Crompton & Kapp, No. 4,453 of 1883, is found a 
magnetic shield inserted between a permanent demagnetized bâr of 
Steel to protect the same from exterflal fields or sources of magnetism. 
Complainant contends that tbesé applications relate to a différent art. 
Nevertheless, I am of opinion thàt the use of the snield found in the 
publications mentioned was analogous to the use by complainant. This 
court is not unmindful of the rule that a simple change or altération in 
a mechanism may oftentimes produce valuable results not before 
known; and, where the prior art discloses a defective mechanism, in- 
vention unquestionably may be inVolved by the adaptation of a prac- 
tical method. Yet, assuming there were inaccuracies of measurement 
by prior watt meters due to eddy currents, the effect of such currents 
was well understood by the skilled in the art and were guarded against 
by the use of protecting shields. In such circumstances it is thought 
questionable whether the adaptation by the patentée of the protecting 
shield in question was patentable. But this court does not décide the 
siibniitted question of invention on that ground. Claim 1 is thought 
to be inticipated by thé British patent to Teague of 1891. That patent 
was an integrating watt mgter, and was correctly regarded at the hear- 
ing by both sides as the defendant's best référence. The patentée, after 
stating in the spécification the manner in which the magnetic needle 
should be mounted upoh the revolvihg spindle of the meter, says ; 

"Between the needle. and the mercury trough, magnets, or other disturb- 
Ijiig portion of the apparàtus is Interposed a magnetic screen f, adapted to 
se'reen the needle from fetray Unes of force, and formed with a small hole in 
the center through which the spindle h will pass freely. The screen f l8 
shown as flat, and supported on small brass plllars, hut it may be dished or 
made funnel-shaped to drain back any mercury displaced from Its trough. 
The covér of the case a Is of somé sultable nonmagnetic material, and to the 
outslde of the case is mechanically secured a frame g, which contains a suit- 
ably arranged train of wheels or integrating gear (not shown), actuated from a 
suitably mounted rotatable spindle h, and to this second spindle h is attached 
an outer ma.gnetic needle i or a pièce or pièces of soft iron. The latter needle 
or iron is mpimted as close to the Inner needle as possible, so that when the 
latter rotatés by the actuating devices of the meter the outer needle is also 
rotatëd by magnetic Induction only, acting through the case wlthout any 
mechanical connection." 

The location of the magnetic shield is not dissimilar to the location 
specified in claim 1. It is not enough to assert that the Teague device 
was a différent style of meter, that it relatés to a mercury meter, or 
that the patentée merely intended to remove disturbances affecting the 
magnetic 'needle as distinguished from harmful effçcts upon the drag 
magnets. The particular object of the screen f, as heretofore observed, 
was to shield the magnetic needle from stray Unes of force. This like- 
wise;was the object of claim 1 in suit based upon the principle disclosed 
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by the Teague patent. Hence, sud; daim is antidpated by the Teague 
patent. 

The eighth claim is specifically descriptive of the Duncan watt meter 
in the light of the fourth and fifth feature of the spécification for pro- 
tecting the permanent magnats. In approaching the considération of 
this claim, 1 conceive the principal question to be whether the prior 
art disclosed a "plurality of magnets having their field approaching at 
right angle to the axis oî the external field from which they are 
intended to be shielded." Upon this point the complainant's witness 
Ackerman, speaking of the Duncan meter, says: 

"The Unes of magnetic force from the fields eut the armature In a direction 
at right angles to the windings and that the direction of the Unes of force of 
the permanent magnets, being from pôle to pôle, are at right angles to those 
of the field coils." 

This version is also in harmony with the view of defendant's expert 
vifîtness. The patentée asserts that in meters wti'èrein the field coils 
and magnets were parallel to each other the stray flux interfères witli 
the drag or braking magnets, and therefore the meter inaccurately reg- 
isters the current flowing through it. Assuming that if claim 8 were 
unantidpated by the prior art a patentable' improvement would be ap- 
parent, yet atthe date of the invention in suit It was not new to arrange 
the drag magnets and the field coils in an angular relation, as will be 
observed by an examination of the prior publications hereinafter men- 
tioned. 

In the patent to Elihu Thompson, No. 433,654, the arrangement of 
the parts is such as to create a magnetic flux at right angles to the 
axis of the field coils. That the patent relates to a type of meter of an 
oscillating structure and not to a rotating armature is not thought im- 
portant. In the Thompson patent, No. 448,894, is shown an integrat- 
ing meter with a rotating armature mounted between the field coils, 
the armature being mounted upon .a spindle which also bears a com- 
mutator and a counting train. The spécification shows a retarding de- 
vice in the form of a rotatable disk positioned below the armature and 
field coils while the pôles of the permanent magnets embrace said disk, 
the résultant of the angular arrangement being that the field of the 
magnets is perpendicular to the axis of the field coils. In the patent 
to Scheefer, No. 530,351, which is a close référence, is shown an 
angular arrangement together with the axis of the field coils per- 
pendicular to the permanent magnets and the flux in the air gaps. 
Complainant insists inter alia that in the Scheefer patent there is no 
magnetic shield, that the windings of the field coils are around an 
iron core, and also that the so-called perpendicular lines are those which 
stray out from the sides of the core and not from the magnetic field 
induced by the field coils. The testimony of the expert witnesses upon 
the latter point is widely discrepant and difficult to harmonize, but 
the testimony of the défendant is thought to fairly indicate that by the 
Scheefer arrangement of the field coils and the drag magnets, as in- 
dicated by the explanatory figures 2, 3, and 4 of the illustrative draw- 
ings f ound in defendant's brief , the drag magnets are at right angle 
to the aScis oî the fiéld coils and the flux in the air gap is likewisé at 
right anigîe to the field coils. ■ 
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Without deefnîng it necessary to discuss the question raised ty the 
défendant that claim 8 is for an aggregation and not for a combination, 
or to àhswèr the arguments in opposition to the daim of anticipation, 
I hâve concludéd on the whblë record that said claim contains no patent- 
able novelty, The princiiJle of both claims, in my opinion, is dis- 
closed in the jprior art. 

The biU ladks equity, and is Iherefore dismissed, with cpsts. 



HOTEL SECURITT C5HECKING CO. t. LORRAINE CO. 

(arcuit Court, S. D. New York. July 2, 1907.) 

1. Patents— NovJilTr—M'BTHbi) of Account Cheokino. 

The Hicks patent, No. 500,071, for a method of and means for cash regls- 
tering and accovint çheçklng^ designed to correçtly cbeck. tbe account of 
each indirldual walter àuiâ of the cashler employed In a botel or restau- 
rant, and\tO prE^vent pécolation and collusion between customers and 
walters t)6 ïïeftaud the prbprletors, Is vold for lack of patentable novelty 
and invention ; the method shown differing in no patéiitable sensé from 
tbose previously in use, 

S, SAUS— l^VIDE^OE OF IHVEHTION— EZTENI OF USK OF PATENTSD ABTICLE. 

Wbere tbere Is no .,iny]entlon, tbe estent of the sales and use of tbe 
patented' article is Imtnâtërial tO sustaln the patent 

In Equity. Suit fôr ihfringement of patent;. On final hearing. 

Albert Francis Hag^r (Robert N. Kenyon and Richard Eyre, of 
counsel), for cpmplaiïiaht; 
Geoi'ge D. Beattyà and George B. B. Lamb, for défendant. 

HAZEL, District Judgè. The patent in suit, Nô. 500,071, grant- 
ed June 20, 1893, to John T. Hicks, îs for a "method of and means 
for cash-re^istçrihg and account-chèclcing." The spécification sub- 
stantially statës that the object and gênerai purpose of the alleged in- 
vention is to éorrectly çheck the àccount of each individual waiter and 
of the cashîèr employed in a hôtel or Restaurant, and to prevent pecula- 
tion a^d collusion between customers and waiters to defraud the 
proprietors. Acçording to the patent, the said object is accomplished 
as foUows: 

"I provide each waiter wlth slips of paper bearlng some mark wblch shall 
dlstingulsh tbe slips from those used by any othèr waiter In the same estab- 
lishment, and I provide the person In charge of each department, wbich flUs 
an order given by walters, with a sbeet or sbeets of paper also so marked that 
a particular sbeet or column shall be approprlated to each of said waiters and 
to hlm only. Thèse marks may be the name of the waiter, or a number, or the 
color of the paper, or any arbitrary symbol, though, in practlce, I bave given 
a number to each Waiter, and required hlm to wear a badge sliowlng it, and 
provided one sheet for each department to be ruled lengthwise Into parallel 
columns, each headed wlth a corresponding number, and beUeve thls to be 
the easiest and simplest way of coiinectlng the waiter, the slip used by the 
sttme waiter, and the sheët or column approprlated to taim by each depart- 
ment" 

The claims of the patent, two in number, read : 
"1. The Jiereiii-descrlbed improved means for securing hôtel or, restaurant 
proprietors or otfaers from losses by the peculaUons of waiters, casbiera, or 
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other employés, which consista of a sheet provided with separate spaees, 
having suitable headings, substantially as described, said headings being 
designatory of tbe several walters to whom tbe several spaees on the sheet 
are individually appropriated, In eonjunction witb separate slips, each so 
marked as to Indlcate the waiter using it whereby the selling priée of ail the 
articles sold may be entered in duplicate, once upon the slip of the waiter 
maklng tUe sale, and once upon his allotted spaee upon the main sheet, sub- 
stantially as and for the purpose specified. 

"2. The herein-described improvement In the art of securing hôtel or restau- 
rant proprietors and otbers f rom losses by t&e peculations of waiters, cashiers, 
ot other employés, which consists in providing separate slips for the waiters, 
each so marlied as to Indicate the waiter uslng It, and In entering upon the 
slip belonging to each waiter the amount of each sale that he makes, and also 
in providing a main sheet having separate spaees for the différent waiters and 
suitably marked to correspond with the numbers of the waiters and of their 
slips, and in entering upon said main sheet ail the amounts marked upon the 
waiters' slips so that there may thus be a duplication of the entries, substan- 
tially in thé manner and for the purpose specified." 

Claim 1 points out how the benefits of the patent may be secured 
to hôtel aiid restaurant proprietors, while claim 2 indicates what must 
be donc to effectnate the purpose of the patentée. Importance is 
placed by the complainant upon the ..requirement that the so-called 
checker must enter in duplicate the articles purchased upon the waiter's 
slip and upon the main sheet under the number or symbol of the 
waiter. The method adopted and described in the patent apparently 
consists of a System of charging the waiter with the articles pur- 
chased by a guest upon ffié 'main sheet, and, assuming the vigilance 
ând rectitude bf the checker in charge of the main sheet, a correct dè- 
tailed statement Or total amount of the purchases by the guest may be 
kept. 

The means for accomplishing the object of the patentée principal- 
ly consists of utilizing a printed sheet of paper appropriately rulèd 
into vertical columns, having the number, name, or other means of 
identifying a waiter printed thereon, and using in eonjunction there- 
With a ruled slip or sheet of paper also having printed thereon the 
number Of the waiter or any other arbitrary individual désignation. 
The checker sits at a table in or near the kitchen with the main sheet 
before him, and as each' waiter passes to supply the guest he inspects 
the articles on the waiter's tray, and in duplicate enters the priées 
thereof in the proper column upon the main sheet, and writes or 
stamps the priées upon the printed slip of the waiter. It was claimed 
at the hearing that users of the patent in suit are practically secured 
against loss by peculation, but of this I am not convinced. Dishonesty 
of the waiter or checker is not prevented by the use of the patent in 
suit, and to stop pilfering by the waiter or collusion with a customer 
the users, in fact, must rely upon the uprightness and accuracy of the 
checker. Neither does the record disclose means to prevent the latter 
from combining with a waiter to cheat and defraud the employer. 
The System undoubtedly has advantages which are useful, but the in- 
teresting question hère is whether the means specified produce a pat- 
entable resuit. I am of the opinion that nothing of patentable novelty 
is disclosed. The entire scheme and its adaptability apparently dé- 
pends upon a rule of conduct consisting of the correct use by the 
checker of tiie main sheet, the vigilance and carefulness of the em- 
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ployer; and, moreover, without conforming to the précise steps point- 
ed eut in the spécification to secure the asserted advantages, there is 
nothing disclosed by the patent but the printed slips with the waiter's 
number and the vertically ruied main sheet. It is doubtful whether 
such slips and main sheet, with their spacings or printing thereon for 
columns, figures, and writing, together with the promulgation of rules 
for their proper use, disclose, inventiotj. United States Crédit System 
Co. V. American Indemnity Co., 59 Fed. 139, 8 C. C. A. 49; Munson 
V. Mayor, 134 U. S. 601; United States Crédit System Co. v. Ameri- 
can Indemnity Co. (C. C.) 51 Fed. 751. 

'. , The case at bar seems to me similar to Hocke v. New York Central 
&: H. R. R. Co., 133 Fed. 467, 58 C. C. A. 637, where the Circuit Court 
of Appeals for the Second Circuit, speaking by Judge Wallace, says ; 

"It [the patent] purports to disclose to tbe public, and, especially to that 
part of the public engaged In the business of sliipping and transportation, an 
improved method of pre^renting and rectifying mistakes In r the transaction 
of their business. Such Improvements generaliy suggest th«mselves as their 
nécessity becomes apparent to the intelligent and enterprising men who usual- 
ly coriduct this klnd of business, and It would be surprising, indeed, if the 
lonjg and extenslve expérience of forwârdérs and carriers had not dlscovered 
so obvions a method as that which is disclosed." 

This principle is thought applicable l^çre, in view of the évidence 
shoTving that prior to the patent in suit a patent was issued to George 
D. Smith, No. 449,973, which indicated means for securing to a pro- 
prietor the amounts collected for food served by waiters. In the 
Smith patent a single sheet having çpaces and coupon headings for 
designating the waiters was used by the waiter. Although there are 
no parallel columns on the sheet, and no désignation or number print- 
ed thereon when the sheet is delivered to the waiter, yet the éléments 
of this method would seem to correspond to those of the patent in 
suit. No main sheet is used, but the coupon attached to the waiter's 
slip apparently serves a similar purpose. The rules of conduct for 
successfully carrying out the object of the Smith patent are also un- 
like those adopted by Hicks, but any dissimilarity is not of conspic- 
uous conséquence. The spécification of the Smith patent shows that 
the ampunt of each purchase is entered upon a sheet attached to a 
coupon or waiter's check upon which the total amount only is pljced. 
True, in the Hicks method the main sheet remains in charge of the 
checker, who duplicates the individual charges or the total, yet, as- 
suming the claims patentable as to subject-matter, I am unable to 
perceive any advance in the art other than would occur to persons en- 
gaged in the business requiring the use of such a method. This con- 
clusion also finds persuasive support in the oral évidence found in the 
record showing the prior use of various metbods to accomplish the 
identical object in suit. Such methods are not thought essentially 
différent in a patentable sensé from the patent in suit. Furthermore, 
it is évident, as hereinbefore suggested, that the printed slips and 
main sheet of the Hicks patent do not positively secure the prévention 
of peculation by waiters and checkers. The integrity of the checker 
in charge of the main sheet and the watchfulness and carefulness of 
the employer himself or some trusted employé acting in his behalf 
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are essential éléments to its success, and thèse éléments cannot be con- 
sidered in determining the question of patentable invention. 

In view of the foregoing, the asserted extensive use into which 
the device has gone and the large amounts in royalties thàt hâve been 
paid to complainant cannot be considered as giving the device pat- 
entable novelty. Upon this point, the adjudications uniformly hold 
that, where there is no invention, the extent of the sales and use of 
the patented article is immaterial. McClain v. Ortmayer, 141 U. S. 
419, 12 Sup. Ct. 76, 35 L. Ed. 800 ; Adams v. Bellaire Stamping Co., 
141 U. S. 539, 12 Sup. Ct. 66, 35 L. Ed. 849 ; Peoria Target Co. v. 
Cleveland Target Co. (C. C.) 47 Eed. 725; OHn v. Timken, 155 U. 
S. 155, 15 Sup. Ct. 49, 39 L. Ed. 100. 

The bill is dismissed, with costs. 



WESTON ELECTRIOAIi INSTRUMENT CO. v. EMPIRE ELECTRIOAL 
INSTRUMENT CO. et al. 

(arcult Court, S. D. New York. February 18, 1907.) 

No. 7,968. 

Patents— Suit fob Infeingement— Inceease of Dâmaqes. 

The conduct of défendants In à suit In equlty for infringement of a pat- 
ent held to hâve been such, in dellberately and intentlonally Infrlnglng, In 
purposely protractlng the lltlgation, and In transferring the property of 
the corporation, whlch was the principal défendant, for the purpose of 
renderlng a recovery nugatory, as to warrant the court in imposing triple 
damages, under Rev. St § 4921 [U. S. Comp. 8t 1901, p. 3395.] 

In Equity. Suit for infringement of letters patent No. 497,482, 
for a shunt for electric light and power stations, granted to Edward 
Weston May 16, 1893. On report of master. 

For former opinion, see 131 Fed. 83. 

Kenyon & Kenyon, for complainant. 
Philip Mauro, for défendants. 

HOLT, District Judge. I am satisfied that thîs vi^as a case of de- 
liberate and intentional infringement by ail the original défendants, 
who knew that they had no right to manufacture or deal in the Weston 
shunts, and that they hâve defended the suit with the purpose of pro- 
tractlng the litigation as much as possible while they continued to in- 
fringe, and of ultimately transferring the assets of the Empire Com- 
pany, if judgment should go against them, and thus, if possible, ren- 
der any recovery nugatory. The défendants' conduct on the account- 
ing appears to hâve been equally blameworthy. They hâve pursued a 
■policy throughout the proceedings on the accounting of obstruction 
and concealment of the facts, and in my opinion this is a proper case 
to impose upon the défendants triple damages. I do not think that 
the statute permits the court to impose triple costs. The fact that in 
the interlocutory decree no judgment was entered against the de- 
fendant Cooke prevents, in my opinion, any recovery against him on 
the case as it now stands,; but, as the facts elicited on the accounting 
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Hiake ît appear probable that Gooke was an actual party to the original 
infringement ajad to the proceedings by which the Empire, Company 
parted with its assets, I direct that the, case be referred back to the 
master, if the coinplainant so elects, with instructions to tàke.any ad- 
ditional testimony which the défendant Gooke or any of the parties 
may désiré to offer, and to report, upon such testimony and ail the 
other testimony already taken in the case, whether judgment should 
be enterçd in this case against the défendant Cooke, as well as against 
the two companies held Habit upon the interlocutory decree. If the 
complainant does not elect to take further proceedings before the mas- 
ter against thç défendant, Cookb, final judgment may be entered con- 
firming the master's report, and for triple damages and the costs as 
taxed against the two companies held liable by the interlocutory decree. 
The foregoing remarks as to the conduct of the défendants do not, of 
course, apply to the counsel repfesenting thera. 



IIAVANA COMMERCIAL CD. y. NICHOLS et al, 
■ (Circuit Court, S. D. New York. June 19, 1907.) 

1. TBADE-MaRKS- and TeADE-NAMJBS-^N'amES SUBJEOT to ArPEOPBIATIOK— 

"La Cabolina." , , , 

The name "La Çarolina," as à trade-mark for cigara, is not Invalld as 
elther the name of â^ Jndlvldual or a geographical name, and is Infrlnged 
by the name "La Co^aJina," used also (or cigars. 

[Ed. Note.— For cases in point» see Cent Dig. vol. 46* Trade-Marks 
; and Trade-Names, 81 68, 72. 

Use of sieoîfraphlcalïnames, seë notes to IToyt v. A. T. Lovptt Co., 17 C. C 
A. 657; Illinois Watch Case Co. y. Elgin Nat Watch Co., 35 G C. A. 242.] 

2. SaME— StJtT POB IlTFRÎNkïEMEN*— PRKLIMINABT iNJTTNCtlOW. 

Whilemere delay or aequleseence will not defeat the right to an to- 
Junction to restrain Infyingement of a trflde-mark, It may afford good 
ground for denylng a preliminary injunction to put a stop to au estab- 
llshed business prior to a final hearlng. 

In Equity. On motion for preliminary, injunction. 

Wise & Lichtenstein, for complainant. 
Hotchkiss & Barber, for défendants. 

LAGOMBE, Gircuit Judge. This seems to be a properîy registered 
trade-rtiark, under the act of 1905. It is not the "name of an indi- 
vidual"; at least the court is informed of no individual, historical or 
other, whose name was or is "La Garolina," and neither the affidavits 
nor the briefs disclose the existence of aily such person. Nor is it 
a "geographical name or term." Defendant's counsél was unable upon 
the argument to identify geographically any place as "La Garolina," 
although référence was made to North Garolina and South Garolina 
and to the Garoline Islands. The term "La Goralina" is manifestly an 
inf ringement. The mère transposition of the vowels "a" and "o" 
effects a change hardly appréciable by either the eye or the ear. 

It appears, however, by défendants' affidavits, ' that they began the 
pliting up and selling of cigars under that term 19 years ago, that they 
advertised them extensively, and that their sales hâve been large and 
continuous. Gomplainant asserts that this wàs without the knowledge 
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of îtself or its predecessors ; but it is thought that ail questions cati 
better be determined at final hearing upon pleadings and proof s, when 
the facts will be more satisfactorily presented. It is no doubt well 
settled that mère delay or acquiescence will net defeat the remedy by 
injunction, although it may debar complainant from any recovery of 
profits or damages. Menendez v. Holt, 128 U. S. 514, 9 Sup. Ct. 143, 
32 L. Ed. 526. But such lâches may, in proper cases, afford good 
ground for further delay in putting a stop by injunction to an es- 
tablished business. 

It would seem that the equities can be more satisfactorily considered 
at final hearing than upon motion on affidavits, and for that reason the 
présent application is denied. 



NADAT & FliEISCHEB v. UNITED STATES. 

(Circuit Court, S. D. ÎIew York. June 28, 190T.) 

No. 3,918. 

OusTOMB DuTiES— Classification— Teimmings. 

While ribbons tbat must be made up into bows, rosettes, and the llke 
before being used for purposes of trimming or ornamentation are not du- 
tlable as "trimmings," under TarifE Act July 24, 1897, c. 11, S 1, Scbedule 
L, par. 390, 30 Stat. 187 [U. S. Comp. St. 1901, p. 1670], goods are so du- 
tlable whleh are manufactured with ohiainentatlon and cbaracteristlc 
design to be used as a trimming, and: Intended to be so used wlthout any- 
thing further belng donc to thenj. 

On Application for Review of a Décision of the Board of United 
States General Âppraisèrs. 

For décision below, see G. A. 5,923 (T. D, 26,049), affirming the 
assessment of duty by the collector of customs at the port of New York. 

Comstock & Washburn (Albert H. Washbum, of counsel), for 
importers. 
J. Osgood Nichols, Asst. U. S. Atty. 

MARTIN, District Judge. This is an appeal from the décision of 
the Board of General Appraisèrs at New York, affirming the action of 
the collector in the assessment of duty on certain articles at the rate 
of 60 per cent, ad valorem, under the provisions of paragraph 390 of 
the tarifï act of 1897 (Act July 24, 1897, c. 11, § 1, Schedule L, 30 Stat. 
187 [U. S. Comp. St. 1901, p. 1670]), or, if wool is a component ma- 
terial, under paragraph 371 of said act. 

In argument before me it was contended on the part of the importer 
that the articles in question are ribbons, made of silk as the component 
material of chief value, containing two or three colors in the fiUing, and 
not especially provided for in any paragraph of the tarifï act, except in 
paragraph 391, and therefore dutiable at 50 per cent, ad valorem under 
the provisions of said paragraph 391. The government clâims that the 
articles in question are trimmings, and therefore especially provided for 
in paragraph 390. It has become well established that ribbons that 
must be made up into bows, rosettes, and the'like before being Used 
for the purposes of trimming or ornamentation are not to be included 
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under the provisions of paragraph 391 âs trimmings; but if the article 
in question is manuf actured with ornamentation and with characteris- 
tic design, to be used as a trimming and intended to be sewed directly 
upon a garment, without being made into something else before being 
appended thereto, it is specifically provided for in paragraph 391 as a 
trilnming. 

The case présents more a question of fact than of law. I hâve 
carefuUy studied the record and reviewed the évidence, and especially 
that taken since the décision of the Board of Appraisers, and iind, 
froiri the whole évidence and the exhibits, that the facts remain as was 
found by the Board of Appraisers ; and therefore I afHrm its décision. 



MOXIB NERVE FOOD OO. OF NEW BNGLAND v. MODOX CO. et al. 

(Carcult Court, D. Rhode Island. June 22, 1907.) 

No. 2,659. 

Tbadb-Maeks and Tbade-Names— Stjits foe Unfaie Compétition— Costs. 
In a suit for unfair compétition in trade where the charge made against 
ttoe; défendant is established, but; owing to fraudulent représentations 
I made by complainant in respect to its goods, Itls not entitled to relief in 
equlty, neither party wlll be allowed costs. 

In Equity. On defendant's motion for entry of final decree. 
For former opinion, see 153 Pèd. 493. 

Roberts & Mitchell, for complainant. 

Charles A. Wilson and'Gëorge H. Huddy, Jr., for défendants. 

BROWN, District Judge. I am of the opinion that the bill should 
be dismisséd w^ithout costs, in accordance with the rule stated in Dan- 
iell's Chancery Practice (Ist Ed.) p. 1540 : 

"Where the conduct of both parties has been equally reprehensible, the 
court will also abstain from giving costs in favor of èither party." 

The foUowing authorities, cited by counsel , for the complainant, 
seem to show a settled practice to deny costs in cases like the présent 
case:. Fetridge v. Wells, 13 How. Prac. (N. Y.) 385; Leather Cloth 
Co. V. American Leather Cloth Co., 33 L. J. Ch. 199 ; Nixey v. Roflfey, 
W. N. 1870, p. 227; Rodgers v. Rodgers, 31 h. T. N. S. 285; Ripley 
v.JBandey, 14 R. P. C. 591; Newman v. Pinto, 57 L. T. N. S. 31; Est- 
court V. Estcourt, L. R. 10 Ch. App. 276; Warsop v. Warsop, 21 
R. P. C. 481; Tallcotv. Moore, 6 Hun, 106; Lever Bros. v. Beding- 
field^ 16 R. P. C. 3; Borthwick v. Evening Post, 37 Ch. D. 449; Ains- 
wortii v.. Waln;isley, L. R.. 1 Eq. 518,; Thornioe v. Hill, (1894), 1 Ch. 
569'; Hostetter v. Van Vorst (C. C.) 62 Fed. 600; Edgington v. Edg- 
ington, 11 L. T. N. S, ^99; Bass v. Dawber, 19 L. T. N. S. 626. See, 
also, 2 Daniell's Chapcery (6th Am. Ed.) *p. 1397; Kerly on Trade- 
Marks (Sd Ed.) p. 433; Hopkins on Trade-Marks, § 173; Paul on 
jTrade-Marks, § 327; Sébastian on Trade-Marks (4th Ed.) p. 236. 

A decree may :be,i«nttred,acco,rdingly. 
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UNITED STATES V. STANDARD OIL CO. OF INDIANA. 
(District Ctourt, N. D. Illinois. August 3, 1907.) 

1, GONSTITUTIONAL LaW— INTEBSTATE CJOMMEBCE LAW. 

Neither the Interstate Commerce Act Feb. 4, 1887, c. 104, 24 Stat. 37» 
[D. S. Comp. St. 1901, p. 3154] nor the amendatory Elkins' Law Feb. 19, 
1903, e. 708, 32 Stat. 847 [U. S. Comp. St. Supp. 1905, p. 599], is uncon- 
Btitutional on the grounds either (1) that in requiring ail shippers to pay 
the published rates for transportation it deprives them of a natural right 
to make private contracts in respect thereto and therefore o£ their prop- 
erty wlthout due process of law ; nor (2) that by authorizing carriers to 
establish rates bindlng on shippers it confers upon them législative power ; 
npr (3) that It deprives shippers of the right to invoke the judgment of 
tfié courts ais to the teasonableness or unreasonableness of rates; nor 
(4) that in making It a crimlnal act for a shipper to accept rebates Oon- 
gresa exceeded its power under the commerce clause pf the Constitution. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol'. 10, Constitutional 
I/aw, § 847, 92.] 

2. COMMEECE — IHTEESTTATE COMMEEOB— OaKKIEES SUBJEOT TO REGULATION. 

A Connecting railroad carrier over whose Une an Interstate shipment 
passes Is engaged In Interstate commerce with respect to such ship- 
ment and subject to the law regulating the same, although Its line may 
lie whoUy withln one state. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 10, Commerce, S 26.] 
8. Same— OoMMpN Aeeangement toe Theough Caeeiage. 

That a défendant made contracts for the through carrlage of Inter- 
state shipments, and settlements therefor, solely with one railroad Com- 
pany, although such sbipmepts passed over the Unes of other companies 
also, sufflciently proves a common arrangement between the carriers for 
a continuous carrlage. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 10, Commerce, § 26.] 

4. Same— Lawful Rates— Connecting Caeeieks. 

Where a railroad company published and flled a schedule of rates 
between points on its Une within a state, and also procured and flled as 
its own the schedules of rates of a terminal company for the carrlage ot 
property f rom one of such points into another state and made contracts 
for through carriage and collected the frelght therefor, it was an Inter- 
state carrier as to such shipments, and the lawful rate was the sum of 
the rates shown by the two schedules. 

5. Oaeeiees— Peosecution of Shippee foh Obtaining Illégal Concession- 

Evidence. 

On the trial of a shipper charged with having obtained a concession 
from the lawful published rate on Interstate shipments in violation of 
the fédéral statute, the fact that another railroad may hâve had a pub- 
lished rate approximately as low as that received is Immateriai. 

6. Same— Knowledge of Lawful Rates— Pbesumption. 

A shipper is chargeable with knowledge of the lawful rate on hls ship- 
ment where It has been published and flled as required by law, where it 
is accessible to the public, unless he was misled after using proper dili- 
gence to ascertaln such rate. 

7. Same— VioLATiop or Law — ^Numbee of Offenses. 

Under the provision of the Elkins' Act Feb. 19, 1903, c. 708, 32 ^tat 
847 [U* S. Comp. St. Supp. 1905, p. 599], that "every person or corporation 
who Bhfill offler, grant or give, or soliclt, accept or receive any such rebates, 
concession or discrimination shall be deemed gullty of a misdemeanpr," 
whece a, shipper has been continuously receiving concessions from the 
lawfinl-rate from a, railroad company, tfte goverument is not limited tp a 
prosecution for a single oflfensp, nor vfi]\ the obtaining of a concession 

155 P.— 20 
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to remain In force for a year render ail shlpments made thereunder one 
offense nopjthe renderiiigof monthly freight bllls reduce tte nuipber of 
offenses to the number ot such bills, but each shipment made at the Il- 
légal rate cofûstitutes a 'separate cHense, apd wlierp- the published rate 
is on car lots, and the reduced rate is granted on the same basis and a 
separate charge made for each car, in-the absence of évidence showing to 
the contrary,each car eonstitutes a separate shipment 

8. Obiminal Law— Sentence— Eviuenok to Aid Oot^BT in Exeecise of Dis- 

CBKTION. ■ ■ 

Where It rèsts in the discrétion ot the court to fis the punishment for 

a criminal offense af ter conviction, thç court bas power to subpœna and 

examine wltn|e^^s or talie into consideratloïi other évidence as to mat- 

■ ters which may^be in aggravation or mltlgation bf the offense, although 

nbt admissible on the Issue of guilt'or iimocenèe. 

[Ed. Note.— For cases in point, see Cent jJig, vol. 15, Criminal Law, 

•>$ 977.]- - '. . . 

For former opinion, see 148 Fed. 719. > 

Edwin W, Sims, U. S. Atty., and James H. Wilkerson and Hàrry A. 
Parkin, Sp. Asst U. S. Attys. 

John S. Miller, Virgil P. Kline, Alfred D. Eddy, Moritz Rosenthal, 
and Çhaupcey W. Martyn, for défendant. 

_LANDIS, District Judge, This is a prosecution of the Standard 
Oil Company of Indiana for alleged violations of the act approved 
Februaryl9, X903, c. 708, 32 Stat. 847 [U. S. Comp. St.. Supp. 1905, 
p. 599]y known as the "Elkins' Law." The charge is that the de- 
fendant's prqpèrty wastrà'nsported by the Chicago & Alton Railway 
Company at rates less thàn' those named în the carrier's tariff schedules 
published.and filed with the Interstate Commerce Commission, as re- 
quired by law. The offenses are alleged to bave been coinmitted dur- 
ing the period from September 1, 19Q3, to March 1, 1905. The in- 
'dictment contains 1,903 counts, each .charging the môvement of a car 
of oil. Certain of the transportation is alleged to hâve been from 
Whiting, Ind., to East St. Louis, IlL; the remaining counts covering 
transportation f i-ora , .Çhappell, 111., to St. Louis, Mo. The plea was 
"not guilty." On thé' trial 441 counts were withdrawn from the con- 
sidération of the jury on grounds not going to the ultimate questions 
involved in the case. On 1,462 counts the verdict was "guilty." Mo- 
tions for a new trial andiin arrest of judgment having :been overruled, 
the matter is now before the court for the imposition of the penalty 
authorized by law. 

The statute is as foUows: 

"And it shall be unlawful for any peirson, pérsons or corporation to offer, 
grant or give, or to solicit accept, or receive any rebate, concession, or dis- 
crimination in respect pf the transportation of any prdpçrty in Interstate or 
foreign commerce by any common carrier subject to sàid act to regulate com- 
merce and the acts amendatory thereto whereby any sùch property shall by 
any devlce, whateyer be transported at a less rate thaû that named in the 
tariffs puteshed and flled by such carrier as is required by said act to regu- 
late «Siramètce ahd the acts amendatory thereto, or wlïereby any other advan- 
, taçe Is glven or discrimination is practicëd. Bveiy person or corporation who 
^ail offer, grant, oir givèor soilclt, accept bv receive any such rebates, con- 
cession or discrimination shall be deemed gUllty of a misdemeanor, and on 
conviction thereof shall be'puiiiBhea bt a flne of not less than one thousand 
dollars nor morè than tWéiity thousand dollars." i 
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Thè provisions requiring the publication and filing of tarifï schedules 
are as follows: 

"Every common carrier subject to the provisions of this act shall print and 
keep open to public inspection schedules showing the rates and fares and 
charges for the transportation of passengers and property which any such 
common carrier bas established and whlch are in force at the time upon Its 
route. The schedules printed as aforesaid by any such comjnon carrier shall 
plainly state the places upon its railroad between which property and pas- 
sengers will be carried, and shall contain the classification of freight in force, 
a0jd shall also state separately the terminal charges and any rules or régula- 
tions which in anywise change, afCect, or détermine any part or the aggre- 
gate of sùch aforesaid rates and fares and charges. Such schedules shall 
bé plainly printed In large type, and copies for the use of the public shall 
be posted In two public and conspicuous places in every dépôt, station or 
oflSce of such carrier where passengers or freight, respectîvely, are received 
for transportation in such form that they shall be accessible to the public, 
and can be convenlently inspeeted. 

"Every common carrier subject to the provisions of this act shall file wlth 
the commission hereinafter provided for copies of its schedules of rates, fares 
and charges which bave been established and published in compi lance with 
the requirements of this section, and shall promptly notify said commission 
of ail changes made in the same." 

It was proven on the trial that the défendant, a corporation of 
Indiana, opérâtes an oil refinery at Whiting, Ind. ; thât the Chicago & 
Alton Railway Company, a corporation of Illinois, opérâtes a line 
of railroad from Chicago to East St. Louis, III.; that the Chicago 
Terminal Transfer Railroad Cornpany opérâtes a switching road from 
Whiting across the state line into Illinois, intersecting the Alton road 
at a station called Chappell, a short distance from Chicago; that there 
are threé eompanies operating terminal roads from East St. Louis, 
111., across the Mississippi river to St. Louis, Mo.; that prior to the 
occurrences upon which this prosecution is based the Chicago & Alton 
Company had filed with the Interstate Commerce Commission and dis- 
tributed to its various freight agencies tariff schedules showing the 
rate for the transportation of oil in car lots from Whiting, Ind., to 
East Sti Louis to be 18 cents per 100 pounds and the rate for like 
transportation from Chappell to St. Louis, Mo., to be 19i/è cents per 
100 pounds. Thèse schedules were as follows : Class tariff No. 2à 
issued by a number of carriers, including the Alton, operating be- 
tween Chicago and East St. Louis naming a rate of 18 cents per 100 
pounds on oil from Chicago to East St. Louis; a joint tariff of the 
Chicago Terminal and Alton eompanies providing that the rate from 
Whiting to East St. Louis shall be the same as the rate from Chicago 
to East St. Louis, and specifically enumerating class tariff No. 24 
above mentioned; schedules of the three St. Louis terminal eom- 
panies fîxing a rate of 1% cents per 100 pounds from East St. Louis 
to St. Louis. 

It also- appeared that the shipments were made over the route cov- 
ered by thèse schedules; that is to say, from Whiting to Chappell 
via the Chicago Terminal road, from Chappell to East St. Louis via 
the Chicago & Alton road, and from East St. Louis to St. Louis over 
the lines of the three St. Louis terminal. Scompanies. For this service 
the défendant paid the Alton 6 cents per 100 pounds on the traffic tO 
East St. Louis and 7i/^ cents for the shipments to St. Louis, bills at 
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thesé rates being rendered by the Alton Company to tbe défendant 
semimonthly. Out of the moneys it received from the défendant the 
Alton Company paid the terminal companies for their part of the 
service. With thèse terminal companies the défendant had no re- 
lations whatever save only that the shipments were delivered to the 
Chicago Terminal Company at Whiting, the point of origin. At no 
time did the défendant apply to either of thèse companies for a 
rate covering the service they performed, nor did they render any bills 
to the défendant. Their dealmgs were exclusively with the Chicago 
& Alton Company, to which company, as the defendant's testimony 
showed, it applied for the through rate from Whiting to destination. 
On thèse facts the court denied defendant's motion that the jury 
be peremptorily directed to return a verdict of not guilty. Whereupon, 
as justifying and excusing the use of the 6-cent rate, the defendant's 
traffic manager testified that in December, 1902, 1903, and 1904, he 
applied to the chief rate clerk at the oiÉce of the gênerai freight 
agent of the Chicago &' Alton Company for the rate on oil from Whit- 
ing to East St. Louis for each succeeding year; that on each occasion 
the clerk handed him a document purporting on îts face to be a spécial 
billing order, as f ollows : 

"The Chiéago & Alton Railway Company, 
"Trafflc Department 
^ "Spécial BlUlng Order. 

«Issued . Effective Jan. 1, 1903. 

"From , Chicago, 111. 

"To Alton Granité City and Bast St. Louis, 111. via 



"On oll and Petroleum Products O L in tank cars. Rate 6 cents per cwt 

"Expires Dec. 31, 1903. Unless sooner revoked. 

"Collection to be made through Auditdr's office. Chas. A. Klng, 

"General Freight Agent" 

This witness also stated that when thèse spécial billing orders were 
delivered to him he received from the rate clerk an Alton tariflf sched- 
uk called an "application sheet," applying Chicago and East St. 
Louis rates to similar traffic from Whiting to East St. Louis; that 
at each of said times the traffic manager inquired of " the rate clerk 
whether the rate had been filed, and was assured by him that it had ; 
that the traffic manager was thus misled by the rate clerk into the 
honest belief that the rate of 6 cents per 100 pounds as shown by 
the spécial billing order from Chicago to East St. Louis had been filed 
with the Interstate Commerce Commission, and that, acting in this 
honest belief, payments'at the 6-cent rate to East St. Louis and 71/2 
cents to St. Louis were made. This spécial billing order was not and 
did not purport to hâve been filed with the Interstate Commerce Com- 
mission, nor was it distributed by the Alton Company to any freight 
agent for use in quoting rates to the gênerai shipping public, with the 
single exception that, as the rate clerk testified, a copy was retained in 
the tarifï files at the gênerai freight office. Nor did the application 
sheet contain any référence to the spécial billing order, but it did 
specifically enumerate the Chicago-East St. Louis tariff Si above 
mentioned, which tariff 24 showed the Chicago-East St. Louis rate to 
be 18 cents per 100 pounds. This alleged occurrence between the 
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traffic manager and the rate clerk will receive more detailed considéra- 
tion hereafter. 

It is the position ôf the défendant that the Elkins' law and certain 
pertinent portions of the Interstate Commerce Law of February 4, 
1887, c. 104, M Stat. 379 [U. S. Comp. St. 1901, p. 3154], are un- 
constitutional for the following reasons : First, that the défendant has 
a natural, inhérent right to make a private contract for a railroad rate, 
of which right the Elkins' law would deprive the défendant by re- 
quiring it to pay the rate published and filed by the carrier, and mak- 
ing a failure so to do criminal, in violation as is claimed of the fifth 
amendment to the Constitution of the United States, which provides 
that "no person shall be * * * deprived of life, liberty or prop- 
erty without due process of law" ; second, that by authorizing common 
carriers to establish rates, which when published and filed shall be 
binding upon the shipper, the law delegates to the carrier législative 
power, which section 1 of article 1 of the Constitution confers upon 
Congress exclusively; third, that the law vests in the Interstate Com- 
merce Commission the power to pass ultimately upon the question of 
reasonableness or unreasonableness of freight rates as established by 
a carrier, thereby depriving the défendant of its right to invoke the 
judgment of the courts in respect thereto, in violation of section 1 of 
article 3 of the fédéral Constitution, which vests the judicial power of 
the United States exclusively in the courts ; fourth, that paragraph 3 
of section 8 of article 1 of the Constitution, commonly known as the 
"Commerce Clause," does not empower Congress to forbid and make 
criminal the act of the défendant in accepting from the carrier a less 
rate than that published and filed by the carrier as required by section 
6 of the Interstate Commerce law. 

With respect to the second proposition, it need oiily be said that 
the Suprême Court of the United States has in a nùmber of instances 
ruled adversely to the defendant's contention, in cases where the same 
question arose on state statutes empowering railroad commissions to 
fix rates. And the third objection is not sound for the reason that 
the Interstate commerce law does not purport to deprive the courts of 
their jurisdiction at the suit of a shipper to ultimately détermine the 
question of reasonableness or unreasonableness of a rate. 

Respecting the defendant's alleged natural right to make a private 
contract for a secret railroad rate, candor obliges the court to say that 
he knows of nothing to support the proposition but the eminence of 
counsel who advance it. In such cas^, as in ail others, it would re- 
quire two parties each compétent to contract, and, considering the 
nature of the thing to be contracted for, the railway common carrier 
is fundamentally incompétent. This is so for the reason that the 
railway company is a public functionary and is enabled to construct 
and operate a railroad only by its exercise of the power of eminent 
domain, which is a sovereign power of government. Thus, by con- 
demnation proceedings, such a corporation may take the real property 
of the individual citizen, even his homestead, against his will and 
protest. The theory upon which government authorizes this to be 
donc is that it is necessary for the public welfare, and nothing can 
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possibly be more plain than that property thus acquired must be used 
for the benefit of the public; net part of the public, but ail of the 
public. Under the doctrine insîsted upon by the défendant, the railway 
Company might give the Standard Oil Company a very low transpor- 
tation rate, and, by contract, obligate itself to withhold the same rate 
from the very man the taking of whose property by condamnation 
rendered possible the construction of the road. A more abhorrent 
heresy could not be conceived. There is no more reason for the claim 
of natural right to private contract for the exercise by a railway Com- 
pany of the public power with which it is endowed than there would 
be for the claim of similar right to private contract with the collector 
of customs or tax assessor for a secret valuation of property. 

It is the defendant's position that the commerce clause does not 
empower Congress to forbid and make criminal the defendant's act 
in accepting from the carrier a less rate than that published and filed 
by the carrier, as required by law. In the court's view, the only point 
involved iil tiiis proposition is whether Congress bas authority to 
require that railroad rates shall be uniform. It being now seltled 
that Congress has this power, it necessarily follows that to préserve 
uniformity that body may prohibit the doing of any act or thing what- 
ever by any person or corporation calculated to impair uniformity, 
and may enforce such prohibitions by such pénal provisions as Congress 
may deem requisite. 

The défendant maintains that the interstate commerce law does not 
apply to the Alton Company's connection with the transportation of 
defendant's property, inasmuch as the road it opérâtes lies whoUy with- 
in the statç of Illinois. The theory is that the haul by the Chicago 
Terminal from Whiting across the Illinois Une to Chappell, and the 
haul by the Sfe Louis terminal, from East St. Louis across the Mis- 
souri line to St. Louis, are each interstate, and theref ore subject to 
fçderal control, but that the Alton Company's intrastate haul of< the 
same property from Chappell to East St. Louis is beyond the reach of 
fédéral authority. The trouble with this contention is that it ignores 
the basic proposition underlying the whole question, and confuses the 
intrastate character of the carrier with the interstate charact«r of the 
commerce in which the carrier is engaged. The true and primary test 
is whether the commOdity to be transported is to pass from one 
State into another state. If it does so pass, then it is interstate com- 
merce, regardless of whether the rails over which it moves be operat- 
ed by one or many carriers. And when this commodity begins to 
move, interstate commerce has begun, and interstate commerce it 
continues to be until it reaches destination. If in such continuons 
line there be a road lying wholly within a county in a state, the car- 
rier operating sufch road, in respect to the movement of that commodity, 
is engaged in interstate commerce, as clearly as if its Une extended from 
the origin to the destination of the shipment, and is therefore as to 
such transportation subject tô fédéral control. To adopt the views 
contended for by défendant, namêly, that Congress ntay prescribe 
the rate which the shipment must pay for the movement from Whiting 
to Chappell, and from East St. Louis to St. Louis,: and that the 
Législature of Illinois may prescribe the rate effective on the Unk con- 
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necting thèse two ends of the route traveled by the commodity, would 
be to create a situation impossible in practice as it is illogical in theory. 

It was insisted by the défendant that the évidence did net show any 
common arrangement between the Chicago & Alton and the Chicago 
Terminal companies for a continuous carriage from Whiting to East 
St. Louis, as charged in the indictment. The évidence did show the 
filing and publication of a joint tarifï schedule of the Chicago & Alton 
and Chicago terminal conipanies, putting in force from Whiting to Èast 
St. Louis the 18-cent rate, shown by tarifï 24 to be the Chicago-East 
St. Louis rate. Furthermore, thèse two c6mpanies maintained a joint 
agency at the intersection of their roads at Chappell for the transaction 
of the business of both at that point, which consisted largely of the 
Standard Oil traffic from Whiting to East Ôt. Louis. In addition to 
this, the évidence sho-tvis the movement of the defendant's property by 
the Chicago Terminal Company, that Company not lo king to the 
défendant for its compensation but relying solely upon the Alton Com- 
pany therefor. The whole course of business from the publication and 
filing of the joint schedule to the pâyments of the freight charges con- 
clusively shows that thèse two companies were operating undef a 
common arrangement for the transportation of this property. 

The défendant alsô cOntends thali, inasmuch as the name "Chappell" 
does not appear on the schedules, , thére was no lawful rate between 
Chappell and St. Louis; The évidence does show, however, that 
tariff 24 tiarfiéd the rate to East St. Louis from Chicago and suburban 
stations Within the Chicago sWitching district, including the station 
immediately beyond Chappell frônl Chicago. Moreover, on the face 
of the Àltoil-Chicago Terminal joittl schedule appeared the following : 
"Agents are strictly prphibited from quoting or using a higher rate 
for a shorter than for a : longer distance over the same Une in the 
same direction, the shorter beirig entirely included within the longer 
distance." This would seem to cleârly exhibit the rate from Chappell. 
Certainly it would be ample, and to no extent misleading, notifica- 
tion to any shipper consulting the schedule in good faith to leam the 
lawful rate. 

The défendant claims that the évidence fails to sustain the charge in 
the indictment that the Alton Company was engaged in the transporta- 
tion of property from Chappell to St. Louis, and that it had published 
and filed tarifï schedulesshowing the rate in force between said points 
to be 19% cents. As before observed, the Alton Company published 
and filed tarifï 24 showing à rate of 18 cents from Chappell to East 
St. Louis. The évidence also shows that the Alton Company procured 
copies of the tariff schedules of the St. Louis terminal companies, show- 
ing their rate to be 1% cents from East St. Louis to St. Louis, and 
filed thèse schedules in its own name with the Interstate Commerce 
Commission, distributing the same to its freight agencies where they 
were kept for the use of the gênerai shipping public. Having thus 
published and filed the rate covering the entire route, and having ac- 
tually seen to it that the property reached its St. Louis destination, as 
its gênerai charter powers authorized it to do, and as the défendant 
looked to it to do, and paid it for doing, the court is of the opinion that 
the évidence clearly shows the Alton Company was possessed o£ a 
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railroad route from Ç%ppell to St. I^uis over ,whîch ît had established 
a rate for the transport^tion;of oil as required by law. 

If a carrier enters the field for traffic destined tO points beyond its 
line, and a shipper turns bis property so destined ,over to it, such traffic 
is as clearly; ; subject to the requirements of thè Interstate Commerce 
Law as would be the case if the carrier owned and operated the Une 
through to destination. 

In the absence of a formai agreement establishing a joint through 
rate effective over a through route made up of the Connecting lines 
of more than one carrier, tihe lawful rate in force over such through 
route is the sum of the local rates lawf uUy established by the several 
Connecting carriers over their respective roads. The Alton, Company 
and the St Louis terminal companies had no joint through agree- 
ment, as at their élection under the law they might hâve had. How- 
eyer, it would be wholly inadmissible to hold that the Interstate traffîc 
handled by them was immune from fédéral régulation merely be- 
cause of this omission. 

The défendant offered certain tarifif schedules as tending to show 
, that during the period covéred by the indictment the.re was in force 
by the Chicago & Eastern Illinois Railroad from Whiting to East St. 
Louis a rate on oil of 6 14 cents, which it was claimed,- owing to certain 
; terminal charges at East St. Louis, to which thei Alton traffic was sub- 
jected, was equal to the 6-cent rate via the latter roi}te. This évi- 
dence was ofïered to etablish an absence of motive on the part of the 
défendant to accept an unlawful rate from the Alton, but was ex- 
cluded by the court, as not being adfnissible on the question of the 
defendant's guilt or innocence in accepting the unlawful rate from the 
Alton Company, the court announcing that, if it should subequently 
appear that there was in force such open, published, filed rate via the 
Chicago & Eastern Illinois Railroad available to the gênerai public, 
that fact would be considéred by the court in mitigation of punishment. 
Motive is not material in a case where the proof is clear that it was 
the défendant who committed the crime. Motive may be inquired into 
when necessary to détermine the ultimate fact, when in dispute, as 
to who committed the crime. Schmidt v. U. S., 133 Fed. 263, 6C C. 
C. A. 389. 

The real question is whether the défendant accepted the concession 
knowingly, and in determining this it need not be affirmatively shown 
that the défendant had actual knowledge of the lawf ul rate. The de- 
fendant must be presumed to hâve known that which a diligent en- 
éeavor made by an honest man in gpçd faith to ascertain the lawful 
rate would hâve disclosed to him. The burden of this diligent en- 
dfiavor is not to be diminished or increased by the supposed existence 
or absence of a lawful rate on some other road equal in amount to the 
rate accepted by the shipper. To adopt defendant's contention would 
be to impose upon the occasional shipper who cannot employ a traffic 
manager, and who is not expert in traffic matters, a more-rigid require- 
ment.than that imposed upon the continuous shipper, by excusing the 
latter on account of whât his large business might enable him to know 
of. rates .on other roads from penalties which would be imposed upon 
the former for the same act. Moreover,; it is to be observed that what 
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a shipper might know respecting rates in force on one road would not 
inform him of what' rates were lawfully in force on another road. 
The most that can be said for the defendant's contention in this regard 
is that the shipper .might assume the same rates to be in force on com- 
peting lines. But the law does not allow him tô assume. He must 
know what he can ascertain by inquiry. The rate once established and 
available'to him on application, he must pay. 

The court is not impressed by the doleful prédictions ofcounsel for 
the défendant as to the hardships upon the honest shipping public to 
be anticipated from the enforcement of this rule. The honest man 
who tenders a commodity for transportation by a railway company 
will not be fraudulently misled by that company into allowing it to 
haul his property for less than the law aUthorizes it to collect. For 
the carrier thus to deceive the shipper would be to deliberately incrim- 
inate itself, to its own pecuniary détriment, which it niay safely be 
trusted not to do. The only man liable to get into trouble is he who, 
being in control of the routmg of large vokimes of traffic, conceives 
a scheme for the évasion of the law, and connives with railway of- 
ficiais for its exécution. 

The défendant argues that the Elkins' law authorizes prosecution 
for but one offense, and maintainsthat there can be a conviction on 
but one count — citing décisions of courts supporting the propositions 
in cases arising on other statutes. However, in this as in ail other cases 
involving statutory construction it is solely a question of législative in- 
tent. The language of the laws is : 

"Brery person or corporation who shall offer, gi-ant or give, or soliclt, ac- 
cept or receive any such rebates, concession or discrimination shall be deemed 
guilty of a misdemeanor, and on conviction théreof shall be punished by a 
fine of not less than one thousand dollars nor more than twenty thousand 
dollars." 

As the court reads this enactment, the offense is complète when- 
ever any property is transported at less than the lawful rate. If 
this bé true, the law is violatèd every time any property is so trans- 
ported. There is nothing in thèse words deliberately employed by 
Congress to indicate îts intention to be that, ^f a défendant shall 
offerid habitually, he shall hâve immunity save only as to one viola- 
tion. Nor will the court indulge the supposition that this could hâve 
been the unexpressed intention of Congress, to be judiciâlly inter- 
preted into the law, in opposition to what appearS to be its plain 
meaning, because such a rule vvould encourage him who hàd violkted 
the law on one occasion to disobey it by wholesale in order to thère^ 
by accumulate a large fund for' his own purse, after pàying the fine 
imposed for the single penalty. 

It is also urged that, if this construction be not adopted, the number 
of penalties should be limited to three, on the theory that but one 
concession Was granted by the railway company ànd accepted by the 
défendant each year; thé point beiilg that the 'B-cent rate was given 
to the défendant to be effective throughout each one of the three 
years covered by the indictnient. If this theory be not accepted, it 
is maintained that the number of penalties should be limited to 36, 
that being the number- of bills reiidered by the Alton Company at the 
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6-cent ratCiij and paid by the défendant; it being urg«d that the offense, 
if any, wag, committed when the money was paid. But the court is 
unable to açcept any of thèse théories. The offense was committed 
when the property was transported at the unlawful rate, and the parties 
could HOt limit ttheir liability by entering into an agreement to disre- 
gard the law for a long period of time, nor by settling their accounts 
at stated periods. It is the substance of the thing, and riot the mère 
form, with which the law is concerned. The défendant hère is in pre- 
eisely the same position it wOuld occupy if it had paid the Alton Com- 
pany at the unlawful rate each time a car was shipped. If none of 
thèse théories obtain, it is the defendant's position that the number of 
penalties should be limited to the number of shipments as distinguished 
from the number of cars transported; the argument being that, in- 
asmuch as the évidence shows that in many instances more than one 
car of defendant's property went fbrward in the same train, it must be 
inferred that in such cases the several cars constituted one shipment, 
which the défendant contends is the unit contemplated by the law. 
However, the course of dealing of the parties seems to f orbid the ap- 
plication of this rule. The légal rate was established by the railway 
company on a car-lot basis. The unlawful 6-cent rate was granted 
and accepted on this basis, and bills were rendered and paid at that 
rate per car lot, each car being specifically itemized. Moreover, the 
mère fact that more than one car went forward in the same train 
would not require the inference that they were ail part of one ship- 
ment, any more than would the fact that if a shipment of five cars on 
r^ne order should happen to be moved in five différent trains résolve 
rhat transaction into five separate shipments. The proof is silent as 
to what number of cars, îf more than one, constituted shipments on 
spécifie orders, no évidence havirig been offered by either party on 
that point. Because of this the defendant's counsel urged the court 
to grant a new trial, the claim then being that such a showing was a 
necessary part of th^ govérnment's case. In the opinion of the 
court, the évidence fully justified the jury in finding the défendant 
guilty on each of the 1,468 counts. 

Respecting the defendant's claim that the représentations by the 
Alton rate clerk had misled it into the sincère belief that the Alton 
6-cent rate had been filed with the Interstate Commerce Commission, 
it is proper to recall hère that in the opening statement of its case 
' to the jury the défendant asserted its position to be that under the 
statute the rate need not be filed to make lawful its acceptance by a 
shipper. Thereafter, . during the introduction of defendant's évidence, 
and while the court was hearing argument with référence to the ad- 
missibility of testimony offered by the défendant as tending to show 
that the railway rate clerk had represented to the defendant's traffic 
manager that the rate had been filed with the commission, the court 
asked defendant's counsel whether the traffic manager was in fact 
so misled. That gentleman being then in court was called into con- 
férence by the defendant's counsel, at the end of which counsel stated 
tp the court that the traffic manager "tells me he assumed that the Alton 
Company did its légal duty in that regard." At the conclusion of the 
argument the court ruled that, inasmuch as the law required the car- 
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rier to keep the schedule at its freight office for public inspection, and 
made it a misdemeanor for the shipper to accept a rate that was not 
thus published by the carrier and filed with the Interstate Commerce 
Commission, it was the defendant's duty to make a diligent endeavor 
in good faith to ascertain at the carrier's office whether the rate had 
been so filed ; that the défendant was chargeable with such knowledge 
as this inquiry would hâve disclosed; and that, therefore, évidence 
was admissible tending to show that the défendant made the inquiry 
and was niisled by the railway company into innocently believing that 
the rate had been filed, it being for the jury to détermine whether such 
testimony exhibited the truth of the transaction. Thereupon the 
traffic manager was called to the stand, and testified that on each of 
the three occasions when he received the spécial billing order naming 
the 6-cent rate he had inquired of the rate derk whether the rate had 
been filed and was informed that it had been. It was because of thèse 
occurrences, some of which took place in the absence of the jury, that 
the court directed the jury to subjeet to very careful scrutiny the tes- 
timony of the traffic manager and the rate clerk on this subjeet. If 
the traffic manager merely assumed the rate had been filed, of course 
he did not on three occasions specifically ask whether it had been filed. 
A jury is not required to accept an obviously improbable thing as truc, 
merely because in a lawsuit a witness may testify to its having hap- 
pened. 

In the fédéral court, on a verdict of guilty, it is the duty of the court 
to fix the punishment. The défendant having offered certain tarifif 
schedules on the trial as tending to show that during the period cov- 
ered by the indictment there was available to it and the gênerai ship- 
ping public via the Chicago & Eastem Illinois road an open, published, 
lawful rate of 6% cents from Whiting to East St. Louis, which rate 
it was represented was equal to the 6-cent rate via the Alton road, 
owing to certain terminal charges to which traffic via that route was 
subjeet at East St. Louis, and the court being of the opinion that 
this fact if true should be considered in mitigation, although inadmis- 
sible before the jury on the question of guilt or innocence, the court 
after verdict directed the production of ail schedules bearing on the 
Chicago & Eastern Illinois rate. From thèse it appeared that in 
September, 1895, the Eastern Illinois Company, in connection with 
the C. C. C. & St. L. and other railway companies, issued and filed 
with the Interstate Commerce Commission joint tariflf No. 7,986. 
This was a class tarifï, and fixed a rate of 18 cents per 100 pounds on 
oil from Chicago to East St. Louis. On October 9, 1895, the Eastern 
Illinois Company issued and filed with the Interstate Commerce Com- 
mission its commodity tarifï No. 8,073 fixing a rate of 6^4 cents per 
100 pounds on oil from Dolton, 111., to East St. Louis, and prôviding 
that out of this rate a switching charge of not to exceed three dol- 
lars per car would be absorbed on shipments from Whiting, Ind. July 
1, 1903, 60 days prior to the beginning of the period covered by the 
indictment in this case, the Eastern Illinois Company issued its joint 
tarifï No. 17,679. This gênerai class tarifï provided that between 
Chicago suburban stations, including Whiting, Ind., and East St. Louis, 
111., "the current rates in efïect from Chicago, III, should apply, ex- 
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cept on coal, coke, grain, and grain products, lumber, and articles 
taking the same rates or arbitraries higher, live stock, and hay." Oil 
was not included in, the commodities thus excepted from theSe class 
rates. Among the tariffs specifically named in connection with which 
this schedule was to be effective were tariff No. 7,986, above men- 
tioned, which fixed a rate of 18 cents per 100 pounds on oil from 
Chicago to East St. Louis, and tariff No. 34 hereinbefore referred to, 
to which the Eastern Illinois road was a party, which is described as 
a tariff on "claéses and commodities between Chicago and East St. 
Louis," and which also showed the rate on oil to be 18 cents. 

This tariff 17,679 was distributed by the Eastern Illinois Company 
to ail of its freight agents, and filed with the Interstate Commerce 
Commission. Its effect was to exhibitto the gênerai shipping public 
a rate of 18 cents on oil from Whiting to East St. Louis. It was not, 
however, included among the schedules offered in évidence by the de- 
fendant for. the purpose of-establishingia 614-cent rate on oil. 

On July 7, 1903 (one day after this tariff became effective), the 
Eastern Illinois Company, apparently recognizing that the effect of 
this tariff was to nullify. the 6i^-cent rate shown by its schedule No. 
8,073 effective in October, 1895,: issued what it denominated "amend- 
ment No. 1 to tariff No, 7,986," that being the Eastern Illinois class 
tariff of Septeînber, 1895, which had fixed a rate of 18 cents per 100 
pounds on oil from Chicago to East St. Louis and which was em- 
braced within the gentjrstl class tariff 17,679 above referred to. This 
amendment purported to caricel the 6i/4-cent Whiting-East St. Louis 
oil rate shown on tariff 8,073 filed with the commission in October, 
1895, ând named a commodity rate on oil of 61^4 cents per 100 pounds 
from Chicago and Dolton i Juhction, 111., to East St. Louis. However, 
this amendment No. 1 wàs> not filed with the Interstate Commerce 
Commission until March, 190.6, orie yeaîr after the expiration of the 
period covered by the indicttnent, and tlearly three years after its 
issue. In view of thèse factS';.the Eastern Illinois situation cannot 
serve the purpose in this case of excusing, or to any extent palliating, 
the defendant's acceptance of the unlawful Chicago & Alton 6-cent rate, 

'For the guidance of the court in ' determining the penalty to be 
fiîced in this case, the^court requested counsel to furnish informa- 
tion as to what, if any, corporation held the stock of the défendant 
Standard Oil Company of Indiana, what the outstanding capital stock 
of such holding company was, and what its net earnings and dividends 
were for the three years covered by the indictment. This infor- 
mation which the court deemed it to be his duty to 'obtain in ord'er 
that he might advisedly exercise the discrétion; required by law in 
fixing the punishment, the ^defendant's counsel, after délibération, re- 
fused to give. The court, therefore, causéd subpœnas tobe issued 
requifing the présence hère of the principal ofEcers of the Standard 
Oil Company of Indiana ànd the Standard Oil Company of New Jersey. 
Defendant's counsel thereupon applied to the court to recall thèse 
subpœnas, representing that sùch principal oificers were not in pos- 
session of the information sought by. the court, and suggesting. that 
the subpœnas be limited.to a certain pbr son who, it was stated, had 
the information, and whosename counsel offered to give to the 
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court. In response to the cotfrt's inquiry, however, as to whetlier 
such person would testify or refuse to answer, should this course be 
adbpted, the statement was made that he might décline to answer on 
the advice of counsel. Therefore, being of the opinion that if there 
was to be such refusai to testify it ought not to corne from some sub- 
ofdinàte selected by the défendant for that purpose, the court declined 
to recall the subpœnas. Accordingly, they were duly served. On 
the examination of the président and secretary of the Standard Oil 
Company of New Jersey, it appeared that a very large proportion of 
the stock of the défendant Standard Oil Company of Indiana was 
held by individuals for the stockholders of the Standard Oil Company 
of New Jersey ; that the outstanding capital stock of the Standard 
Oil Corfipany of New Jersey was approximately $100,000,000; that 
the annual dividends of that company during the three years covered 
by the indictment were approximately 40 per cent.; and that its net 
earnings for the period mentioned were approximately $200,000,000. 
It also appeared from a certified copy of a resolution of the stock- 
holders of the Standard Oil Company of Indiana increasing its cap- 
ital stock that of its million dollar capital ail but four $100 shares were 
owned by what is called "Standard Oil Trust." 

The enforced attendance and testimony of thèse witnesses was re- 
sisted as ejçtrajudicial and unwarranted. The rule governing the pro- 
ceeding as found in Bishop's New Crîminal Law, Vol, 1, §§ 948 and 
950, is as follows : 

"The entlre transaction in which a crime was committed may embrace mp're 
of wickedness t^ban the Indictment charges; or there may he other cireum- 
stances of aggravation on the one hand, or o( mitigation on the other. There- 
fore, If the law bas given the court a discrétion as to the punishment, iii 
pronouncing sentence it wlll looli into any évidence proper to influence a 
Judicioùs magistrale to make it heavier or lighter. * * * Or this sort 
of évidence may be delivered to the jury at the trial if with it is the assess- 
ment of the punishment. But we hâve authority for the proposition that in 
such a case the aggravating matter must not be of a crime separate from the 
one charged in the Indictment — a rule perhaps not applicable where tlie court 
détermines, after verdict, the punishment. ♦ » * This évidence, thus âd- 
dressed to the discrétion of the judge, need not be attended by the formalities 
required on the main issues before the jury. The court will now. If it sees 
no reason to order otherwise, listen to ex parte affidavlts. And even hearsay 
évidence, inadmissible on général principles, bas under spécial circumstances 
been suffered on this issue. A wltness may be compelled by Subpœna to be 
présent." 

From the defendant's formai refusai to furnish the court with this 
information subsequently brought out on the hearing the court qROtes 
the following language of counsel : 

"I will not be understood as saylng that upon the application for judgment 
upon the verdict either party may not urge considération which may be fair- 
ly made from the évidence introduced before the court upon the trial. And it 
is proper for Uie défendant to présent circumstances which he could not 
Introduce in évidence upon the trial in mitigation of the penalty. The de- 
fendant bere reserves its rights in that respect, and whenever the question 
is considered as properly arislng in the Case, whether now or at some later 
déy, the défendant wlll be prepared to présent such considérations as it 
may be advised are proper, if there is. occasion therefor." 
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In view of this statemènt, and at thé conclusion of the suppîèmentary 
examination of the officers of the Standard Oil Company of New 
Jersey, above referred to, the court offered to hear any évidence that 
might be submitted by the défendant as tending to show that neither 
it nor the Standard OU Company of New Jersey had ever violated 
the Interstate commerce law. before, such évidence to be çonsidered by 
the court in mitigation of punishment. 

On the following Monday the defendant's counsel presented to the 
court its formai reply, denying the propriety of such an jnquiry, and 
declining of its own motion to submit anything. From this document 
the court quotes the following : 

"For this défendant now to assert Its Innocence of matters that it Is not 
chàrged wlth, or attempt to show that it has beeu innocent of any wrongdoing 
in copnection with matters outside of this record, when there is nothing before 
the court charging it with such wrongdoing, would présent a situation un- 
heard of in Anglo-Saxon jurisprudence. This court, in the absence of any- 
thing to the contrary, paylng no attention to the gossip of the street or the 
charges of the mob, and gulded by the fundamental law of .the iand, must 
certalnly présume the complète innocence of this défendant of any prior viola- 
tions of the interstate commerce law, and flx Its penalty, if any, solely upon 
the record in this case." 

And again: 

"If the occasion, however, shall ever arise In an apprppriate proceeding, 
where this défendant can, wlthout any waiver of Its légal rights or légal status, 
subject itself to an Investigation of the question of its having heretofore 
violated the interstate commerce law, it wili avall itself of that opportunity, 
and it wiil certalnly appëàr that since the passage of that law there has been 
no violation of Its provisions by elther the Standard Oil Company of New 
Jersey or by this défendant; but on the contrary it has been the flxed policy 
of thèse coropanies slnce thelr organizatlon and the passage of the Interstate 
commerce law to strlctly observe not only the letter, but the spirit, of ali 
interstate commerce iawà, and that such laws hâve slnce thelr passage met 
with the entire apj)r0val of the administrative oflScers of thèse companies." 

Waiving the question of the studied insolence of this language, in 
so far as it may be aimed at the présent occupant of the bench, the 
court can, of course, only leave to the discrétion of the Standard Oil 
Company the wisdom and propriety of a hundred million dollar cor- 
poration gratuitously inaugurating agitation about the "mob." The 
point of this incident is that, when in compliance with defendant's 
previously expressed réservation the court offered to hear évidence 
going to the question of the Standard Oil Company's prior good be- 
havior, an offer which was announced by the court in the présence of 
the président, the vice-presidents, and secretary of the Standard Oil 
Company of New Jersey, their cotmsel, after conférence, declined to 
présent any witness to testify on this subject, choosing rather to 
stand upon the law's présiunption of innocence. Of course, on the 
trial of a défendant for a spécifie offense, this presumption is indulged 
in favor of that défendant as to that offense ; but where, as in this case, 
the crime charged was the aççeptance of a preferential railroad rate, 
in violation bf a law that,' had ibeen on the boolçS for nearly 20 years; 
where durîng a period of 18 months 1,900 car loads of property -vifçre 
shipped at an unlawful rate, which amounted to but one-third of the 
rate available to the gênerai shipping public ; where the convicted de- 
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fendant's transportation affairs were in the charge of an expert traffic 
officiai of at least ordinary intelligence and many years railroad 
traffic expérience, and who was a fréquent visitor at the gênerai 
freight office of the railway company; where the unlawful rate was 
shown only by a paper appearing on its face to be a spécial billing 
order, and which directed that settlement for services rendered at the 
rate which it authorized should be made through the railway company's 
auditor's office instead of at the railway station or freight office, as is 
donc by the gênerai shipping public; and where the défendant when 
brought to trial persistently maintains that the Constitution of the 
United States guarantees to it the right to make a private contract for 
a railroad rate — this court is obliged to confess that he is unable to 
indulge the presumption that in this case the défendant was convicted 
of its virgin offense. 

It is the defendant's position that its offense was whoUy technical; 
that nobody has been injured, because there was no other shipper of 
oil; and that, therefore, the punishment, if any, should be a modest 
fine. This impresses the court as a peculiar argument. It is novel 
indeed for a convicted défendant to urge the complète triumph of a 
dishonest course as a reason why such course should go unpunished. 
Of course, there was no other shipper of oil, nor could there be so 
long as by a secret arrangement the property of the Standard Oil 
Company was hauled by railway cotnmon carriers for one-third of 
what anybody else would hâve to pay. It requires no very j^reat 
wisdom to understand that if other men of capital, genius, and in- 
tegrity should embark in the oil business, and possess themselves of 
dl the facilities known to the trade, the methods unveiled in this 
proceeding would force them out. The only way for them to stay in 
the oil business would be for them to adopt the practice of tnis de- 
fendant, and procure the great public power of railway companies to 
be secretly perverted in their interest. Under no other possible theory 
could they hope to survive. Nor is this the only in jury. To the ex- 
tent that the Standard Oil Company has not paid what the law required 
it should pay, the shippers of other kinds of property hâve had to 
bear the burden. To the rate which it would be fair for the railway 
company to charge for the transportation of products of the farm and 
factory has been added what the Standard Oil Company did not pay 
for the transportation of its property. And herein lies not the least 
vicions élément of such a System. In addition to this is the ques- 
tion of common honesty among men, which ought mot to be altogether 
ignored in business even in this day. The conception and exécution 
of such a commercial policy necessarily jnvolves the contamination 
of subordinate officers or employés, even looking to the time when 
testimony will be required for the protection of the revenues of the 
offender from the exactions of the law for its violation. We might 
as well look at this situation squarely. The men who thus deliberately 
violate this law wound society more deeply than does he who counter- 
feits the coin or steals letters from the mail. 

The nominal défendant is the Standard Oil Company of Indiana, a 
million dollar corporation. The Standard Oil Company of New Jersey, 
whose capital is $100,000,000, is the real défendant. This is so for the 
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reason that if a body of mèn organized a large corporation under 
the laws of one state for the purpose of carrying on business through- 
oiut the United States, and for the accomplishment of that purpose ab- 
sorb the stock of other corporations, such corporations so absorbed 
hâve thenceforward but a nominal existence. They cannot initïate or 
exécute any independent business policy, their élimination in this re- 
spect being a prime considération for their absorption. So, when aft- 
er this process has taken place a crime is committed in the name 
of stich smaller corporation, in fixing punishment the law will con- 
sider that the larger corporation is the real offender. And where the 
only possible motivé of the crime is the enhancement of dividends, 
and the only punishment àûthorized is a fine, great caution must be 
exer'cised by the court lest the fixing of a small amount encourage 
the défendant to future violations by esteeming the penalty to be in 
thé nature of a license. The défendant argues that to hold it for 
1,462 offenses Would be a violation of the constitutjcinal prohibition 
against the imposition of excessive fines, and it is urged that Con- 
gress could never hâve intended to confer upon the court such pow- 
er.' It is the view of the court that for the law to take from one of 
its corporate créatures as a penalty for the commission of a dividend 
producing crime less than bne-third of its net revenues accrued during 
the period of violation falls far short of the imposition of an excess- 
ive fine, and surely to do ,tHis would not be the exercise of as much 
real power as is employed when a sentence is imposed taking from a 
humàn beihg one day of his liberty. In this connection, it may be ob- 
served that the figures exhibiting the net earning of the Standard 
Oir Company of New Jersey during the period covered by this in- 
dictment are exceedingly instructive because of the peculiarly intimate 
relation between the diaracter of the crime and the revenues of the 
oiïender. 

The law prohibiting prèferential railroad rates was passed 20 years 
ago. Its adoption was pfeceded by vigorous opposition interposed 
by those who had been ' thé berieficiaries of the vicious practices its 
enactment was designed to abolish. Immediately thereafter, thèse 
persons set about to devise means for its évasion. The records of 
the courts and of the Interstate Commerce Commission show the em- 
ployment of a large variety of schemes to accomplish this resuit. Dur- 
ing the period since ISg? Congress has repeatedly endeavored to 
effectively amend the laW with a view to the accomplishment of its 
great object. Finally, in 1903 the Elkins' law was passed. The court 
recalls that at that time thé earnest hope was very generally entertained 
that at last a means hâd béen devised that would put an end to prèf- 
erential railroad rates, and yét beginning- a few months thereafter the 
Standard Oil Company procured 1,900 car loads of property to be 
shipped at an unlawfûl secret rate. And for this offense the Klkins' 
law authorizes punishment only by fine, an obvious defect, remedied, 
however, by the présent law which prescribes imprisonment in the 
penitentiary for the like offense. However, it is the business of a 
judge to administer the law as he finds it rather than to expatiate 
upon the inadequacy of punishment authorized for its infraction. 
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It is the judgment and sentence of the court that the défendant, 
Standard Oil Company, pay a fine of $39,240,000. 

One thing remains. It must not te assumed that in this jurisdic- 
tion thèse laws may be ignored. If they are not obeyed, they will 
be enforced. The plain demands of justice require that the facts dis- 
closed in this proceeding be submitted to a grand jury with a view to 
considération of the condtict of the other party to thèse transactions. 
Let an order be entered for a panel of 60 men returnable at 10 o'clock 
on the morning of August 14th. The United States District Attorney 
is directed to proceed accordingly. , 
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et al. 

STURGISS et al. v. SAMB. 

(Circuit Court, N. D. West Virginia. August 2, 1907.) 

No. 654. 

1. Peaudulent Conveyahcbs— Jueisdiction of Fedeeal Courts— Condi- 

tions PRECEDENT. 

Section 8 of the Judiciary act of March 3, 1875 (18 Stat. 472, c. 137 
[U. S. Ctimp. St. 1901, p, 513], relating to local sults to enforce liens, etc., 
does not enlarge the right of an individual to sue, and confers no right 
upon a simple contract créditer to maintain a creditors' suit in a fédéral 
court to set aside an alleged fraudulent conveyance of property by the 
debtor, nor does the fact that complainant bas an alleged mechanic's lien 
upon the property affiord basis for such a gênerai creditors' suit, since such 
lien, If valld, may be enforced in rem against the property, regardless 
of conveyances, whether prior or subséquent. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 24, Fraudulent Con- 
Teyances, § 697.] 

2. Mechanics' Liens— Suit to Ekfobce— Supficienot op Eim,. 

A bill In equity to enforce a mechanic's lien must allège every fact es- 
sential to the right to sUch lien with accuraey and cleamess, so that is- 
sue may^be taken thereon; and a niere allégation that complainant has 
filed and Is entitled to such a lien is insuffieient. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Mechanics' Liens, 
§ 494.] 

8. ITeaudulent Convetances— Action to Set ÀSide— Cbeditors' Suit— RigHt 
to Maintain— Estoppel. 

A creditors' suit to set aside an alleged fraudulent conveyance of 
property- from one corporation to another and alleged fraudulent issues 
of bonds by the latter, creating apparent liens upon the property, cannot 
be malntained after the complainant bas sold or assigned its claim to pne 
who adylsed and was Instrumental in bringlng about such transfers and 
participated therein as a stocliholdér of the pUrchasing corporation, and 
is therefore estopped to deny their validity or good faith. 

4. Mechanics' Liens— Suit to Enfoece— Sufficiency of Evidence. 

Mère allégation and proof that machinery sold by complainant vas to 
be placed or used in a mlll are not sufflcient to sustain a suit to enforce 
a mechanic's lien therefor under the statute of West Virginia giving a 
lien for' the price of "machinery for eonstructing, altering or repairing a 
house, mlll * • • or other structure," without further proof that such 
machinery was Intended to be and; was so used as to become a part of 
the realty. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Mechanics' Liens, 
I 51.] 

155 P.— 21 
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5. SaME— FiLING OÇ OlAIM— ESTOPPEL. 

Under a statute requirlng a claim for a mechanic's lien to be flled wlth- 
in a stated time after the claimant "ceases to labor or to furnisii materlal 
or machinery," where a claimant tas flled a swom statement as required, 
flxing the date when he ceased, he Is estOpped thereby, and cannot, by a 
subséquent statement fbclng a later date, extend the time for claimlng 
a lien. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 34, Mechanics' Liens, 
§i 275, 276.] 

8. Same— Validitt— Time foe Filins. 

A complainant contracted to sell to a corporation certain machinery 
of a tin plate mill, including a number of rolls to be delivered absolutely 
and a further number to be delivered, if required by the purchaser. The 
purchaser transferred its property to another corporation, and was dls- 
Bolyed, and Its successor, after coppleting the mill, was adjudged bank- 
rupt. In the meantlme complainant delivered the flrst number of rolls 
to the succeeding corporation, and flled a claim for a mechanic's lien 
therefor, but dlsmlssed a suit to foreclose the same because it was found 
to bave been flled too late under the statute. Thereupon, with knowledge 
of the dissolution of 6he corporation and the bankruptcy of the other and 
without orders, It shipped the additional number of rolls, and filed an- 
other claim for a lien, including the entire amount, although the rolls 
last shipped were not received nor placed in the building. Held, that 
Its daim was Invaljd, not only because the machinery was not so used. 
and could not thèrtfore be the basls for a lien, but also because its ship- 
ment was unauthorlzed, and could nbt operate to extènd the time for 
flllng a lien for that prevlously furnished. 

7. BSTOPPEIf-PEESOHS AlTECTED— PEESON ACTING AS ATTOBNET. 

One who was attorney for a corporation and its stockholders in sults 
brought against them to set aside an alleged fraudulent sale of bonds 
and prepared the answers denying the fraud cannot himself, after the 
sults havè been dlsmlssed and he has become the owner of the clalms sued 
on, attack the validlty of the same transaction in another simllar suit 

§. Same— Gbounds— Position in Judioial Proceedings. 

A trustée In bankruptcy of a corporation who Intervened in suits, 
against the company, and by swom answèrs affirmed the validity and 
good faith of certain of Its transactions, is estopped to shift hls ground 
in a subséquent suit, begun after the dismlssal of the prio; ones, and 
attack the validlty of the same transaction. 

In Equity. i > 

On June 20, 1904, the Canton RoU & Machine Company, a Pennsylvanla, 
corporation, flled Its billln Its own behalf and In behalf of ail other credltors 
of the Rolllng >IU1 Company of America who might joln therein in this court 
against the Epiling Mlll Company of America, a New Jersey corporation, the 
Morgantôwû Tin Plate Company, a West Virginia corporation; Hector M. 
Çltchlngs, Melvin J. Palilser, W. J. IJ^an, Jacob Meurer, Dlck S. Bamsey, 
Andrew Meurèr, August KUhnla, Charles Merrill, W. H. Wells, J. L. Prescott, 
Wiendell J. Wright and tî. H. Young, cltizens of New Tork, In which it al- 
lèges: That the Rolliïig lillll Company of America acqulred In the month of 
May, 1902, a tract of land néàr Morgantown, W. Va., of aboUt 16 acres, con- 
veyed to It by George C. Sturgiss and wlfe, by deed dated December 9, 1902. 
Thatj after obtainingtltlé, -It'proceeded to erect a tin plate plant thereon, 
entering into varions contracts for construction and machinery, and incurrlng 
large ihdebtedness. That, amoug others, it entered into a wrltten contract 
*lth plalntifC on December 5, 1901, for the purchase of six hot tin mills com- 
plète, six stands of cold mills complète, and other machinery at an agreed 
price of $35,000. That plalntifT has fully perfbrmed sald contract furnish- 
ed the machinery, and has been paid thereon ail of the contract price except 
$14,889.98, which, with interest from March 23, 1904, remains due and un- 
pald, and for which repeated demand for payment has been made. That sald 
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Rolling Mill Company of America îs indebtéd to others for labor and ma- 
cliinery, and that, belng so Indebted, It sought and undertook to strip itself 
of ail its property and assets by selllng and conveying said property to the 
Morgantown Tin Plate Company, and fraudulently to distribute the proceeda 
of sale among Its stockholders wlthout paying Its said debts. That, pursuant 
to such fraudulent scheme, It on or about December 19, 1904, did convey and 
transfer its real estate and plant to said Morgantown Tin Plate Company 
in considération of $150,000 of stock of the latter conipany fully paid, Is- 
sued direct to the stockholders of the Rolling MllI Company of America, with- 
out first paying the Indebtedness ; that the indlvldual défendants named were 
at the time of sueh transfer stockholders of the Rolling Mill Company of 
America, and Hitchfngs, Logan, and Wright were directors thereof. That 
ail of said stockholders conspired to commit said fraud, particlpated thereln, 
and received the beneflts thereof. That the stockholders of the Morgantown 
Tin Plate Company were the same as those of the Rolling ilill Company ; 
that subsequently the Morgantown Tin Plate Company execnted a deed of 
trust to the Fédéral Savlngs & Trust Company, as trustée, to secure $150,000 
of Its bonds, bearlng date January 1, 1903, whlch deed of trust was duly re- 
corded. That the exécution of this deed of trust was a further step in the 
scheme to defraud plalntiff and other creditors, and place the property of the 
Rolling Mill Company beyond reach of Its creditors. That of said bonds, 
$100,000 in value, were never sold, but were pledged for an allégea Indebted- 
ness of the Morgantown Tin Plate Company, amounting to a little over $20,- 
000, and the credltor holding the same as collatéral about October, 1903, sold 
or pretended to sell them at auction In New York City for $22,500. That 
plalntiff is not informed as to who was the purchaser of thèse bonds, but he 
believes such purchaser to be one of the Indlvldual défendants or some one 
holding for their beneflt, and it is charged that ail of the bonds for $150,- 
000, not held by bona flde holders for value, wlthout knowledge of the ille- 
gality, are vold. That plalntiff Is entltled to and bas filed a niechanic's lien 
agalnst the real estate and plant for Its debt and claims a lien thereon by 
vlrtue thereof ; that each and every credltor of the Rolling Mill Company has 
an équitable lien npon said property prior to the lien of the trust deed and 
bonds, except In so far as said bonds are In the bands of bona flde holders 
for value and wlthout notice of the fraud charged. The prayer of the bill 
Is that plalntiff may be decreed a lien against the land and plant for Its debt 
prlor to the mortgage or deed of trust and to ail other liens; that bonds 
secured by said deed of trust be decreed null and vold as to creditors of the 
Rolling Mill Company, excepting only In so far as held by bona flde pur- 
chasers for value wlthout notice of the lllegality thereof; that liens and claims 
be aseertained and âxed according to prlorlties, and be enforced by sale of 
the land and plant and a distribution of the proceeds ; that the individual de- 
fendants be decreed liable for and to pay the plalntiff's and other debts of 
the Rolling Mill Company; that a receiver be appointed, and for gênerai re- 
lief. 

On November 4, 1904, the défendants, the Rolling Mill Company of America, 
Jacob Meurer, Hector M. Hitchings, Melvln G. Palllser, Dick S. Ramsey, 
Wendell J. Wright, C. H. Young, W. J. Logan, and Andrew Meurer, filed 
thelr joint and separate answer to this bill, in which they in substance aver : 
That the Rolling Mill Company was organized under the laws of New Jersey 
for the purpose of building and operating a plant at 0>nnellsville, Pa., and 
had commenced the construction of Its plant there and expended $17,000 In 
cash and had In Its treasury $100,000 less the $17,000 so expended, when 
George C. SturgIss made it a proposition that If a new Company should be 
organized, known as the Morgantown Tin Plate Company, and the plant lo- 
eated at Morgantown, he would procure certain coal lands, gas rights, rail- 
road contracts for cheaper rates and a more favorable charter. Thèse grants 
and privilèges it was estimated would be of $20,000 value, and, in addition, he 
proposed to pay a bonus of $20,000 to pay for amount expended at Connells- 
ville, and take $50,000 In bonds of the new company. That this proposition 
was accepted. The new company known as the Morgantown Tin Plate Com- 
pany was organized. Sturgiss turned oVer $20,000 in cash and land estimated 
to be wortb $20,000 tô $25,000, and the freight and gas contracts and the eoal 
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optioa as he had proposed. That thls contract for organlztng anew and trans- 
ferrlng the plant was entered Into In good taith wlth no purpose to defraudt 
and that It was greatly to the beneflt instead of to the détriment of ereditors 
of the RoUing Mlll Company of America. That ail rights and property of 
the RoUing Mlll Company of America were transf erred to the Morgai^town 
Tin Plate Company, which latter company assumed ail the obligations and 
liabilitles of the former. It is denled: That the RoUing Mill Company ac- 
quired title to the land, but, on the contrary, it Is chargea such title was ac- 
quired by the Morgantown Tin Plate Company. That the plalntiff was fuUy 
cognizant of thèse transactions, and, while its contract was with the RoUing 
Mill Company, yet it, belng fully acquainted with the transfer of property 
and theassumption of contracts, obligations, and liabilitles on the part of 
the Morgantown Tin Plate Company, delivered to the latter ail the machinery 
and materials and received from the latter ail the moneys paid on account 
thereof, and ail its business transactions, relations and dealings were had with 
the" Tin Plate Company. That plaintiffi knew fully that the Rolling Mlll Com- 
pany had been succeeded by the Tin. Plate Company, and that the latter had 
placed the trust mortgage on the property for $150,000 and had knowingly 
received proceeds of the bonds. Such acquiescence in the transfer of the 
rights and property of the Rolling Mill Company tothe Tin Plate Company on 
the part of the plalntiff is charged.to be an estoppel of any right on its part 
to assail the same. It is denled that the RoUing Mill Company, acquired the 
land;. that It entered into the varlous construction and machlnçry contracts 
or incurred large indebtedness but that the Tin Plate Company did; that the 
indebtedness of $14,889.98 claimed by plalntiff is not correct, but only $11,- 
089.98 is due, and $3,800 morc: than Is due is claimed under the contract. It 
Is admitted that the Rolling Mill Company entered into the contract for 
machinery wlth the plalntiff, and by its terms it Is. charged plaintifE was to 
furnish twelve pair of chilled roUs, six pairs of which were to be delivered 
without condition or further order, but the remaining six were not to be de- 
livered, until required by the purchaser, which provision of the contract con- 
stituted a condltional sale of thèse last six pairs of rolls dependlng entirely 
upon future order for dellvery, and that the same never wére dlrected to be 
delivered, but, on the contrary, plaintifC by letter dlrected to the Tin Plate 
Company inquiring as to such delivery was, In reply, absolutely instructed not 
to deliver sald rolls. That sald rolls were shipped by plaintifC nevertheless, 
but were not accepted or received, and the same, so far as known, remain in 
the railroad yards at Morgantown unaccepted, and, for payment of same, de- 
fendants are not liable. It is denled that the Rolling Mill Company is in- 
debted to any one, but It Is adniitted that the Tin Plate Company Is indebted 
to the estent of about $35,000, inclusive of plaintifC's debt. It is denied that 
any f raud was committed or intended by either the JRoUing Mill Company, or 
by the indivldual défendants as directors and stockholders thereof, or that it 
stripped Itself of Us property and assets for the purpose of defrauding its 
ereditors, or that it had at the time any créditer or debt outstanding, save 
and except the one due plalntiff, which was assumed by the Tin Plate Com- 
pany, which latter company, with the fuU consent of plaintifC, took over the 
Rolling Mill Company's property and. assumed Its contracts and debts, where- 
upon the Rolling Mill Company was regularly disaolved ùnder the laws of 
New Jersey, the state from which its charter émana ted. The exécution of 
the mortgage trust deed upon the estate and plant of the Morgantown Tin 
Plate Company is admitted, but it Js denied that it was executed for the pur- 
pose of injuring or defrauding any one, but, on the contrary, its sole pur- 
pose was to obtain money to enable said company to continue and complète 
construction and permit opération for the beneflt of stockholders and ereditors, 
That thls mortgage was made and recorded with f uU knowledge of the plaln- 
tiff, $50,000;of its bonds were taken and paid for by aturgiss, and the proceeds 
thereof were expended In paying debts. Part thereof was applied to plain- 
tifC's debt, and was received by it with fuU knowledge that it was part of the 
proceeds of thèse bonds. That one of the strong reasons for .i-emoving this 
plant and reorganizlng under West Virginia law , was the f act that thèse 
bonds would thus be taken, and it was expected a large part of the ^alance 
would be taken by the cltlzens of Morgantown. That at the time It was im- 
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I)ossible to manufacture tin plate at a profit, and no outsider could be induced 
to take the bonds, and the eompany, being in flnanclal straights, secured from 
the Kings Ck)unty Trust Company a loan of $20,000, and the $100,000 of bonds 
remalning unsold were put up as collatéral to secure this loan. That tbis 
transaction was in every way bona flde, and the money so borrowed was for- 
warded to Morgantown Tin Plate Company and used by It in payment of its 
bills. Nevertheless, the company's flnaneial condition becoming worse, this 
loan was called by the Kings Oounty Trust Company. The Tin Plate Com- 
pany could not pay it In conséquence said bonds were sold at public auc- 
tion in New Yorlî City to a person charged to be in no wise connected with 
the Company for $22,500. It is denied that the défendants or any one of them 
purchased thèse bonds, or had or bas any Interest in such purchase, and ail 
allégations of fraud in connection with the transaction are denied. It is de- 
nied that plaintiffl has any valid mechanic's lien upon the property for its 
dèbt under the laws of West Virginia, but, on the contrary, it is alleged In 
eflfect that plaintifC undertook to acquire such lien, but, it being found long 
after the time had expired within which such lien could be filed for record 
that the lien attempted to be taken was void on its face, the plaintiff, con- 
trary to order and without rlght, undertook to forward the six pairs of rolls 
only conditionally bought, in order to furnlsh it a basis and prêteuse to file 
another lien of record, dated from the day of this last unwarranted shipment. 
The équitable lien claimed by the plaintifC Is denied, the personal liability of 
the individual défendante is denied, and it is flnally charged tbat the Morgan- 
town Tin Plate Company is, and was at the time of the institution of this 
suit, in bankruptcy with a trustée appointed by the bankrupt court in charge 
of the property, and it is insisted that plaintifC could and did bave full 
remédy in the latter court to litigate Its elaim. To this answer replication 
was flied In the clerk's office and motion subsequently made to strike it from 
the files as not properly filed in time. 

On Mareh 8, 1905, Frank P. Corbin, trustée in bankruptcy for the Morgan- 
town Tin Plate Company, filed an answer to plaintiff's bill, in which he says, 
while not named a défendant, he has been served with process requiring such 
answer from hlm. This answer substantlally réitérâtes the allégations In 
différent form of the joint answer of défendants above referred to, except in 
certain particular hereinafter set forth. Touching the organization of the 
Morgantown Tin Plate Company and the transfer of the assets and property 
of the Rolling Mill Company of America to it, this answer makes substan- 
tlally the same statements of fact and the same déniais of ail fraud or fraud- 
aient purpose or intent therein. It admlts the exécution of the contract by 
the EoUing Mill Company with plaintiff, but dénies the sum claimed by plain- 
tifC to be correct, says ail payments were made by the Tin Plate Company, 
and that the shipments were iargely, if not altogether, made by plaintifC to 
the latter eompany. It dénies the Rolling Mill Company to be at ail in- 
debted to plaintiff or any one else, but charges ail debts to be due from the 
Tin Plate Company and that thèse debts are about $45,000. It clearly and 
fully sets forth, in accord with the other answer, the facts of the formation 
of the Tin Plate Company, the transfer and conveyanee of the real estate and 
plant to It in considération of $150,000 of Its capital stock issued to the stock- 
holders of the Rolling Mill Company, and that for this $150,000 was recelved 
by the Tin Plate Company the real estate. the machinery, and machinery con- 
tracts, the residue unexpended of $100,000 paid into the Rolling Mill Com- 
pany's treasury as stock subscriptions, the $20,000 bonus paid by Sturglss, 
the contracts for freight rates, coal lands, gas, and other rights and privilèges 
which respondent trustée charges were of a prospective value Iargely in ex- 
cess of $150,000; ' and the further considération was passed whereby the Tin 
Plate Company assumed ail debts and liabilities of the Rolling Mill Company. 
Touching the mortgage, it agrées substantlally with the answer of the other 
défendants herein referred to, as to the reasons for its exeecution, that It 
was executed without fraud or fraudulent intent, and with full knowledge on 
the part of plaintifC, who made noi shipments of material or machinery until 
after the recordation of the deed to the Morgantown Tin Plate Company and 
the recordation of this mortgage by the latter to the Fédéral Trust Company, 
and that the plaintiff and ail other credltors of the Rolling Mill Company ac- 
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(3epted ithe Tin Plate Company as paymaster, received payinents from It, and 
charges them ail to be estopped from denying this acceptance, and o£ havlng 
had full ûotlce of such transfers. Touehing the hypothecation and sale, how- 
ever, ofjthe $100,000 of bonds, this respondent, trustée, assails the same, 
charglng,;iii cfCect, that thèse bonds were sold for $22,500 to one A. K. Bolan, 
not a bona Me purehaser, but a holder of the same for stockholdersi officers, 
and directors of sald Tin Plate Company, and that the hypothecation and 
sale was In fraud of the rights of creditors and stockholdera. His charges, 
in substance, are based on Information and belief, the fact that the name 
of the purchaser was not disclosed, and he belleves certain of the stockholders 
named caused the hypothecation and the sale to be made thereunder without 
due notice and advertisement thereof, although the bona fide existence 
of the loan of $21,500 for the payment of which thèse honds were so hypothe- 
cated Is not dlsputed or denied. 

Thia answer further Joins in denying the validity of the mechanlc's lien or 
other équitable lien claimed by plaintifC, charging that plaintifC flled a pre- 
tended lieu for that purpose, Instituted suit to enforee It, recognized in the 
progress thereof that such déclaration, not conforming to the requirements 
of the West Virginia statute, was void, and dismissed the suit, and then al- 
most a year after work on ; the plant of the Morgantown ïin Plate Company 
had ceased, and about a year after it had been notifled by the Tin Plate 
Company not to ship further materials, had acknowledged said notice, and 
complied therewlth, said plaintlff proceeded to ship to the Bolling Mill Com- 
pany, an extlnct corporation, certain materlal condltionally bought under 
terms of the contract solely for the purpose of enabling it to file another 
déclaration of lien including the real aecount due it, time for seeuring which 
by such lien had long since explred. That this shipment was not made until 
after bankruptcy proceedlng had been commenced against the Tin Plate Com- 
pany, the true owner of the plant and mill. That such materlal was never 
dellvered at the plant or mill, but Is plled up in the railroad yards at Mor- 
gantown. He closes by asking that the sale of the $100,000 bonds be set aside 
as fraudulent, and the sum o£ $22,500 paid therefor be allowed as a common 
unsecured debt 

On the 14th day of March, 1906, George 0. Sturgiss, and the Farmer's De- 
posit National Bank of Plttsburg, flled a joint pétition In this cause, in which 
It is allegedi after reciting In substance the pleadings In the cause: That 
Sturgiss purchased $50,000 of the bonds at par value, paid $20,000 agreed bonus 
forremoval of plant, and for the purpose of protectlng his investment since 
the Tin Plate Company suspended opérations and became Involved, and after 
commencement of this suit had purchased a number of liens and claims 
against the company and property, among which were the lien and claim of 
the Canton Roll & Machine Company for $14,889.98 (the plaintifiE's demand in- 
volved In this suit), the lien and claim of the Hoovens, Owens, Rentschler 
Company for $13,868.09, amounts owed to George J. Humbert $3,746.47, W. L. 
Sutherland $426.00, W. C. Voight $164.50, and Mike Sarbo $156. That said 
Tin Plate Company was also Indebted to Sturgiss for $17,450 for cash bonus 
paid by him, the considération for which wholly failed. That after acqulring 
thèse claims and additional ones of the Northern Electrlcal Mantjfacturing 
Company of $1,042.75, and the Dunbar Flre Brick Company of $952.24, he, 
Sturgiss, borrowed from his co-petitioner bank a large sum of money, and to 
secure such loan assigned and transferred each and ail of sald claims to the 
said bank, as collatéral security, in writing, except the last two to the North- 
ern Electrlcal Manufacturing Company and Dunbar Fire Brick Company, and 
it is alleged ail said claims so assigned hâve been proved before the référée in 
bankruptcy, and the bank Is entitled to collect same, subjeet to Sturgiss' equity 
therein upon payment of his debt to It. It is then cfaarged in this pétition : 
That th« Hoovens, Owens, Rentschler Company claim arose from the sale by it 
to the Bolling Mill Company of several Corliss engines and other machinery 
which was Ingtalled in the plant of the Tin Plate Company. That this sale 
was a conditional one in writing, reserving tltle untll property was paid for. 
That in the bankraptcy cause against the Tin Plate Company an order was 
entered December 5, 1004, that the property should be sold free of liens, and 
on March 80, 1905, it was sold and purchased by said Sturgiss for $200,200, 
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which sale was conflrmed, and that the proeeeds arising from sald sale were 
in the bankruptcy court's registry to probably more than $1&4,000, after pay- 
ing costs and expenses, and to pay the bonds and interest would require 
$177,000. That petitioners are Interested In and Insist upou the cancellation 
at least of so much of the $100,000 bonds as exceeds the $21,500 for which 
they were hypothecated and sold. They ask to be made parties ; that a flrst 
lien on the funds arising from the sale of the property be declared for the 
original demand of plaintiffi now owned by them ; that a lien be declared in 
their favor for Hoovens, Owens, Rentschler Company claim ; that the $50,000 
of bonds bought by Sturgiss be paid to them with interest; that the remaiu- 
Ing $100,000 thereof be wholly canceled ; that their pétition be considered as a 
cross-bill; that this court settle ail rights, priorities, interests, liens, and 
claims in the order in which the same are entitled to be paid. 

On October 5, 1904, there was lodged In the clerk's office, and indorsed as 
flled by the clerk, a written demurrer to the original bill, not sworn to or 
eertifled to by counsel, by the défendants who subsequently, on November 4, 
1904, flled the answer hereinbefore referred to, in which demurrer they al- 
lège the bill not sulHcient in law, no sufHcient cause of action to be stated 
therein, and no cause for liability as against défendants to be shown. This 
demurrer was by order of May 29, 1907, stricken out On April 8, 1906, was 
flled by ail the défendants, except Corbin, trustée, a written demurrer, properly 
eertifled to by counsel, to the pétition of George 0. Sturgiss and the Parmers' 
Deposit National Bank, in which it is charged that this court has no juris- 
diction of the cause of action. In that ail plaintiffs are not eitizens of the 
same state, ail parties défendant are not eitizens of the same state; that ail 
parties plaintiflf do not hâve a lien upon the real estate set out in the bill 
and pétition ; that none of the parties plaintlfiC hâve exhausted their remedy at 
law by obtaining thereat judgment and exécution ; that on the face of the bill 
suflicient facts are not stated to eonstitute cause of action; that 'the Fédéral 
Trust & Savings Company, trustée in the $150,000 mortgage, and the Kings 
Couny Trust Company, to whom the $100,000 of bonds were hypothecated, are 
necessary parties ; that a misjoinder of actions appears to establish a mechan- 
Ic's lien to set aside mortgage and bonds and to assert Personal liability of 
stockholders ; that the bill fails to show that plaintififs hâve teudered back 
to the purchaser of the $100,000 of hypothecated bonds the sum paid by him 
therefor, or facts suflicient to show that the hypothecation and sale thereof 
was illégal, or was then or now of any actual value, or that the property con- 
veyed In exchange for the stock was not its full value, or that the Tin Plate 
Company Is not liable for ail the debts, or that It has not suflicient assets to 
pay the same. To the joint answer of the Rolling Mill Company and others 
and of Corbin, trustée, replications were flled, subséquent motion was made 
to strike out the replication to the former as not flled in time, depositioiis 
were taken, motions made by plaintiff and petitioners to extend tlme to take 
such by plaintiff and by défendants to suppress those already taken by plain- 
tiff and petitioners. Thèse motions to strike out replication and suppress 
dépositions were overruled, and the time was extended to take dépositions 
with right to défendants further to cross-examine certain witnesses intro- 
duced by plaintifCs. 

A. Léo Weil and B. M. Ambler, for plaintiffs. 

Reese Blizzard and Hector M. Hitchings, for défendants, 

DAYTON, District Judge (after stating the facts). Every proposi- 
tion involved in this case has been so bitterly, and, I may say so 
ably, contested by counsel that upon my former considérations of it 
I thought it best to postpone ail questions of demurrer and other 
technical objections until final hearing. Nevertheless, I hâve had gfave 
doubt ail along as to whether this bill could be maintained for many, 
if any, of the purposes for which brought. It is earnestly insisted by 
counsel that the bill is warranted by section 8 of the jurisdictional act 
of Mardi 3, 1875 (18 Stat. 472, c, 137 [U. S. Comp. St. 1901, p. 
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513])i allowîng suits "to enforce a légal or équitable lien upon, or 
daim to, or to remove any incuiHbrance, lien, or cloud upon title to 
real ,or pérsonal property" to be brought in the district where such 
property is. This statute clearly does not enlarge the right of the 
individual to bring suit, where before he had no right to sue, but simply 
allows him, if he has right of action, to bring it in loco rei sitse. The 
cases of Scott v. Neely, 140 U.~ S. 106, 11 Sup. Ct. 712, 35 L. Ed. 358 ; 
Cates V. Allen, 149 U. S. 451, 13 Sup. Ct. 977, 37 L. Ed. 804, and Hol- 
lins V. Brierfield Coal & Iron Co., 150 U. S. 371, 14 Sup. Ct. 127, 
37 L. Ed. 1113, were ail decided long since the passage of the act of 
1875, and ail distinctly hold that no simple contract créditer can main- 
tain in fédéral courts, under and by virtue of state statutes or other- 
wise, a suit in equity to set aside as fraudulent a conveyance by his 
debtor of property, Ijecause to allow him to do so would contravene 
the seventh amendment to the Constitution of the United States, guar- 
anteeing to the défendant, where the amount in controversy exceeds 
$20, the right of trial by jury to test the validity of such debt demanded 
of him. If the statute of 1875 did hâve the scope contended for by 
plaintiff's biU, it would under thèse décisions be unconstitutional and 
void ; but to my mind, as above stated, it has no such scope or purpose. 
1 hâve no doubt that in the préparation of the bill the right of plaintiff 
to assail, before judgment obtained, alleged fraudulent conveyances, 
was miâconceived, and that its purpose was to rely upon this supposed 
right. It is true, I think, that a suit in equity can be maintained in 
the fédéral court to enforce a mechanic's lien. In Scott v. Neely, 
supra, Justice Field says: 

"It Is the 'existence, before the suit In equity Is ïnstituted, of a lien upon or 
interest in the property, created by contract or by contribution to its value by 
labor or m&terial, or by judicial proceedlngs had, which distlnguishes cases 
for the enforcement of such lien or interest from the case at bar." 

See, al?ci, Sheffield Furnace Co. v. Withrow, 149 U. S. 574, 13 Sup. 
Ct. 936, 37 L. Ed. 853; Idaho, etc., Co. v. Bradbury, 132 U. S. 
509, 10 Sup. Ct. 177, 33 L. Ed. 433; Davis v. Alvord, 94 U. S. 545, 
34 E. Ed. 283. 

But this last case, to an extent at least, defines the extent to which 
suit cari go in the enforcement ôf such lien, to wit, that it is "à suit 
in equity, requiring spécifie directions for the sale of the property, 
such as are usually given upon the foreclosure of mortgages and the 
sale of mortgaged premises." It is to be remembered that this lien 
is not a gênerai one like a judgment, binding the property generally 
of the debtor therein ; but, on the contrary, is a limited one against a 
spécifie pièce of property, and may, according to circumstances, involve 
no Personal liability upon the owner of the property. The holder of 
such lien can be interested only to the extent of the spécifie property 
itself and the order of priority of his lien thereon. If such lien has, 
by compliance with the requirements of law, attached to the property, 
it is immaterial to the holder what mprtgage or judgment liens may 
thereaftei" attach to it, and, I conceive, it is likewise ordinarily im- 
material to him what conveyances, fraudulent or otherwise, may be 
made of the property. In other words, such conveyances cannot afïect 
this spécifie lien, affecting not the, individual, but attaching solely ad 
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rem, unless such conveyances are made subséquent to the attachment of 
such lien, and it would be under most extraordinary circumstances, hard 
to conceive of, if such prier conveyances were dlily recorded, and notice 
thereof thereby given, that the holder of such mechanic's lien could 
assail them. I am fuUy persuaded that he cannot in the fédéral courts, 
by reason of this limited lien alone, undertake to bring a gênerai cred- 
itors' bill, assailing conveyances and seeking to charge défendants 
individually for àlleged personal fraudulent transactions. Again, while 
thèse liens must be liberally construed, the statutory provisions by 
which they are obtained must be strictly complied with, and the claim- 
ant thereof in the suit brought to enforce it must prove "ail that is 
essentjal to the création of the lien, and that includes proof of the 
commencement of the work, of its character, and its completion. The 
commencement of the work must be shown, for f rom that date the lien 
attaches, if at ail. The character of the work must be shown, for it 
is not for ail kinds of work that a lien is allowed. The completion of 
the work must be shown, for notice of claiming a lien must be filed 
in the recorder's office within 60 days from that time. This proof 
must be furnished by the party who asserts the existence of the lien." 
So says Mr. Justice "Field, m Davis v. Alvord, 94 U. S. 545, 24 L. Ed. 
283. 

The single allégation contained in plaintifï's bill asserting such lien is 
in thèse words : 

"(13) Your orator is entitled to and bas flled a mechanic's lien for ail Its 
said claim of $14,889.98, with interest as aforesaid, against said real estate 
and manufacturing plant in aceordance with the laws of the state of West 
Virginia, and claims and is entitled by virtue thereof to a lien on said prop- 
erty." 

Nothing can be better settled than the principles that every bill in 
equity must state the right, title, or claim of the plaintiff with accuracy 
and clearness; that every essential to the plaintifï's title to maintain 
the bill and obtain the relief must be stated in the bill, otherwise the 
def ect will be fatal ; that no facts are properly in issue unless charged 
in the bill ; that every material allégation should be put in issue by the 
pleadings, so that the parties may be duly apprised of the essential 
inquiry, and may be enabled to coUect testimony in order to meet it; 
and that the bill must show sufficient matters of fact per se to main- 
tain the case, and, if it be defective in this, the bill will be dismissed. 
Sand's Suit in Equity 10 ; Story's Eq. PI. 384 ; Mitf . Eq. PI., 135 ; 
Parker v. Carter, 4 Munf. (Va.) 273, 6 Am. Dec. 513; McGugin v. 
O. R. R. Co., 33 W. Va. 63, 70, 71, 10 S. E. 36. 

Standing alone upon this single allégation and statement of fact in 
this bill. I hâve not believed plaintiff could maintain this suit to assert 
its claim as a mechanic's lien. This allégation states the bare fact that 
it is entitled to and has filed a mechanic's lien ; but does not state when 
it filed it or where or any other essential facts showing whether it be 
in such form and substance as to constitute it Such lien in fact. It is 
true that on June 19, 1906, by leave of the court, plaintiff was per- 
mitted and did file in the cause what purports to be the record of such 
lien relied on from the clerk's office of Monongalia county, W.Va., 
but this was two years after the bill was filed, after Sturgiss and bis 
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co-petîtionirjg bank had intervened, and after original défendants 
had filed their demurrer to this pétition going, in its nature, to the 
bill also. Unidentified and not referred to or brought in by any 
amendment either made, asked or in any way sought to be made to the 
bill, I cannot believe that it can be regarded as curing the defective 
allégations or lack of allégations therein. It would follow that if 
I be right in thèse conclusions that the bill cannot be maintained on 
its face to enforce a mechanic's lien, and cannot be maintained by plain- 
tifï on the other hand as a simple contract créditer to assail the alleged 
fraudulent transfers, ordinarily it would seem that I would not be called 
on to further consider the matter. But this position is, however, so 
strenuously resisted by so able counsel, and the other questions involved 
hâve been sb ëamestly and extendedly discussed, that I feel compelled 
to say that, if I should be whoUy mistaken in the foregoing conclusions 
that the bill cannot be maintained and should substantially fall on de- 
murrer, nevertheless, that, on the merits, I do not believe the plain- 
tiflf and the intervening petitioners are entitled to the relief prayed for 
by it and their pétition. It seems to me clear that this controversy no 
longer exists between the original plaintiff in interest and the défend- 
ants; that its claim hàs either been paid by or àssigned to petitioner 
George C. Sturgiss ; that the allégations of the original bill charging 
thé trarisfer of tiie property of the RoUing Mill Company of America 
to the Morgantown Tin Plate Company to be fraudulent must fall 
and drop out of the case, for it is conceded that the organization of 
the Tin Plate Company and the transfer to it from the Rolling Mill 
Company of its property and àssets was not orily known and con- 
sented tô by Sturgiss, but that ail the papers aiid procéedings neces- 
sary to accomplish this resuit were either prepared or supervised by 
him as attomey for the parties interested in the two companies; and 
it is further admitted that be, by; transfer from Humbert upon the or- 

fanization of the Tin Plate Company, became a stockholder of the 
'in Plate Company ; that he coiisented to be one of its original in- 
corporators, but was not finally called upon to be such. Under such 
condition of affairs, it being uncontroverted that he owns the plaintifE's 
debt, either by assignment or. payment, and that this creditor alone has 
made thèse charges of fraud, it would be a matter of supererogation 
to cite authorities to the effect that he is estopped from maintaining 
himself or haVing ,his assignée maintain them for his benefit. Nor is 
it denied that the mortgage or deed of trust was also advised by him 
and prepared under his supervision and that he subscribed and took 
bonds to the amount of $50,000 secured thereby, with fuU knowledge 
of ail the fiacts and conditions under which it was executed, and there- 
fore is also estopped from further maintaining the allégations of the 
bill charging this mortgage or deed of trust to hâve been executed for 
fraudulent and corrupt purposes. And, finally, it is admitted that the 
stock of the Tin Plate Company was issued to the extent of $150,000 
to the stockholders of the Rolling Mill Company, with his full knowl- 
edge and assent, if not under his direction, in payment of assets and 
property transferred by the latter to the former icompany, a part to 
Humbert from whomhe, Sturgiss, took part, and he is therefore es- 
topped, either directly or through his co-petitioner bank, his assignée, 
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f rom seeking to hold said stockholders personally liable for the payment 
of his debt by reason of the alleged fraudulent issue of this stock to 
them. 

Under thèse circurastances the controversy narrows itself down to 
two questions upon its merits: First. Can the cause be maintained for 
the benefit of petitioner Sturgiss to assert a valid mechanic's lien against 
the property for the debt originally set up in the bill by his assignor, 
the Canton Roll and Machine Company? Second. Can it be main- 
tained at his instance and for his benefit, and possibly that of other 
creditors represented by Corbin as the trustée of the Morgantown Tin 
Plate Company in the bankruptcy proceeding, to assail and set aside 
the sale in New York of the $100,000 of bonds deposited as collatéral 
with the Kings County Trust Company to secure the notes of the Tin 
Plate Company for $21,500 borrowed money? 

Taking up the first question, there vèry naturally arises at the very 
threshold of the inquiry this question: Is it sufficiently shown in the 
bill, pleadings, or évidence that the machinery furnished was of the 
character that entitled the plaintiff to a lien? If it can be asserted at 
ail, it must be by virtue of section 3111 of the Code of West Virginia 
of 1906, wl^ich reads as follows: 

"Every Daèchanie, bullder, artisan, workman, laborer, or other person, who 
shall pefform any work or labor upon or fumlsh any inaterial or machinery 
for constructing altering, repairing or removlng a honse, mlll, manufactory, 
or other building, appurtenanees, flxtures, bridge, or other structure, by virtue 
of a contraet with the owner or his authorized agent, shall hâve a lien to 
secure the payment of the same, upon such house or other structure, and uiion 
the lEterest of the owner In the lot of land on whlch the same may stand et to 
which It may be removed." 

It will not be contended by any one that this statute can be construed 
to give a lien to the man who may sell, under , contrapt, the f urniture 
that may go into a house, nor can it be any more sëriously contended 
that this lien can be taken for tools and machinery to be operated in 
the house, unless they become part and parcel of the structure itself. 
There is no substantial évidence that I recall in this case that shows 
that this machinery furnished by plaintiff was to be attached to and 
made a part of the realty so as to authorize this lien. It might natural- 
ly. be assumed that some of the heavy machinery was so attached, and, 
on the other hand, the presumption arises just as strongly that some 
of it was not to be so attached. For éxample : The contraet provides 
for twelve pairs chilled rolls, six pairs to be delivered with the mills, 
balance when required. Manifestly to one unacquainted with thèse 
mechanical détails it would be assumable that, whether the "mills" 
were to be incorporated with the structure or not, the rolls could not 
be, because they could be supplied independently at any time, and as 
needed. I confess myself in entire ignorance touching this class of 
machinery, and it certainly cannot be contended that courts must take 
judicial knowledge of such matters. On the contrary, the burden is 
upon the person asserting such lien fully to prove the fâCts and establish 
the character of the machinery or work ; for it is not for ail kinds of 
such that a lien is allowed, as decided by Davis' v. Alvord, supra. 

In Van Stone v. Stillwell & Bierce Mfg. Co., 143 U. S. 128, 12 Sup. 
Ct. 181, 35 L. Ed. 961, Mr. Justice Lamar says: 
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"Thls Uen Is, a créature of tbe statute, not recognized at common law. It 
mày , bé deflned to be a claim ereated by law for. the purpofee of securing a 
priorify oî payiiient of the priée and value of work perforiried and materlals 
furnished In erectlng or repairlng a building or otber structure, and as such 
it attaches to the land as well as the buildings thereon. ID Am. & Eng. Enc. 
Law, 5. Now, It la not the contract for erectlng or repairlng the building 
which créâtes the lien, but it Is the use of the materlal furnished and the 
work and labor expended by the coutractor, whereby the building becomes a 
part of the freehold, that gives the materialman and laborer hls lien under 
the statute." , 

The same principles and conclusions are deducible from the rulings 
of the Circuit Court of Appeals of this circuit in the cases of Liberty, 
etc., B. & L. Co. V. Furbush & Son Machine Co., 36 C. C. A. 38, 80 
Fed. 631. Withrow Lumber Co. v. Glasgow Inv. Co., 42 C. C. A. 
61, 101 Fed. 863, both of which cases arose under the Virginia statute 
very similar to ours. In the latter case it was attempted, as in this 
case, to set up an "équitable lien" independent of the mechanic's lien 
law, but the court expressly holds nq such lien has existence at common 
law or equity except by statute for materlal or labor furnished. In 
this case both the validity and existence of this lien were denied and put 
in issue by the ^nswers. It would therefore appear that the case of 
Central City Brick Co. v. Norfolk & W. R. Co., 44 W. Va. 286, 28 
S. E. 926, is décisive of the point that the mère déclaration of the 
lien on record was not sufificient proof. The Suprême Court of Ap- 
peals of this stàte, without dissent, therein held: 

"It Is not sufflclent to flle wlth such a blll the account flled wlth the clerk 
of the county court for thie purpose of creating such lien, but the fact that 
the materlal was furnished to the contracter, to be used in the construction 
of the house, in pursuance of a contract wlth such contracter, must be alleged 
and proved before such lien wlll be enforced agalnst the property." ' 

It may be said tliat this case applies to a case where the material was 
furnished to a contractor, and not direct to the owner or his vendee as 
in this case. It is impossible, however, to see why any less proof 
should be required of the claimant as against the owner building by a 
contract than should be required of him as against other lienors whose 
debts may bewholly lost if his be maintained. 

But another question comes in this matter, and that is whether the 
lien claimed in this case was secured by a strict compliance with the 
requirements of the statute. The allégations of the twpanswers of the 
original défendants and of Corbin, the trustée in bankruptcy, are fully 
sustained by the évidence. Briefly, thèse facts may be stated to be : 
That, by the terms of the contract, plaintiflf was to furnish, together 
with other machinery, six pairs of rolls unconditionally, and six ad- 
ditional pairs when required by the purchaser. The first six were 
furnished, and plaintifï was substantially notified not to furnish the 
other six pairs. When the plaintifï had furnished ail the machinery 
unconditionally required by the contract, it undertook to file in the 
clerk's office a déclaration of mechanic's lien, which was duly recorded, 
and suit was brought to enforce it, when it appears to hâve been dis- 
covered that this déclaration had been fîled 61 days after the last item 
had been delivered, 1 day too late, and that other defects were apparent 
on the face thereof. Thereupon plaintifï dismissed its suit, and nearly 
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a yeàt afterward it shipped to the RoUing Mill Company at Morgan- 
town thèse six extra rolls, which were never delivered and could not be 
delivered to the Rolling Mill Company, for it was dissolved and had 
no existence, were not delivered and could not be delivered to the 
Tin Plate Company," because its mill, plant, and property was in 
custbdio' legis in the bankrupt court. As a resuit the six roUs r_e- 
mained uftdelivered in the railroad yards at Morgantown. Within 
60 days àfter this shipment of thèse last rolls plaintiff filed and had 
recorded thè déclaration of lien now in controversy. 

Under thèse circumstances, I do not believe this lien to be valid for 
several reasons: 

First. Because it was not filed within the time required by the 
statute. It is earnestly insisted by counsel that : 

"A contraetor is entltled to one valid meohanic's lien, and, If the flrst one 
flled is faulty and defectlve, he may file another and perfect one within 90 
days (by our statute 60) from the time the work is flnlshed." 

Also: 

"When a contraetor files a perfect mechanlc's lien for work done and ma- 
terials fumlshed, as required by statute, such lien is valid,, not only against 
the party wlth whom the contract was made, but also against its assignée, 
who takes wlth notice and who assumes to pay its creditors itself, nor wlll 
the fact, If the contraetor has accepted money due on his contract from the 
assignée, affect the validity of the lien against the asslgnor." 

And the case of Williams v. Chicago, etc., Ry. Ce, 112 Mo. 463, 
20 S. W. 631, 34 Am. St. Rep. 403, is cited. 

Grant thèse propositions without a moment's hésitation, wherein are 
they applicable to this case? A contraetor is entitled to one valid me- 
ohanic's lien if taken within the 60 days after he has finished the work 
or ceased furnishing the material. If he is not satisfied with his first 
déclaration of lien, or finds it faulty, he may file another within that 
60 days. I am not sure but that he may file as many as he desires with- 
in such time, and, when he institutes his suit to enforce his lien, may 
rely on one or ail of thèse déclarations so filed. An exaniination of 
this Missouri case, so confidently relied on, shows that the contraetor 
filed his faulty déclaration on March 13, 1888, and his valid one on 
April 16, 1888. There is an error in stating this date on page 427 of 
the report of the case (112 Mo. 20 S. W. 631) as given in 34 Am. St. 
Rep. It is there given as April 16, 1889, and this may hâve misled 
counsel. By tuming back to the statement of facts at the top of page 
409, and also to page 429, this error is apparent. The date fixed by the 
contraetor upon which he finished work was January 19, 1888, so that 
both the faulty and valid lien were filed within the period of 90 days 
provided by the statute. The whole question turns upon the words of 
the statute: 

"Within sixty days after he ceases to labor on, or fumish material or ma- 
chlnery." 

Who détermines the date of that "ceasing" ? The contraetor, and he 
must fix it correctly, at his péril, with no qualifications or réservations, 
and he must swear to it. The whole proceeding up to the bringing 
of the suit to enforce is purely ex parte, and, being so, it must be done 
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in absolute good faîth. Who. çan tell, but the man himself, when he 
intends to quit'finally to work on a job, when he bas driven the last 
nail? Can he swear he bas quit and file a solemn légal déclaration to 
that effect, and then, if it suits bis purposes and will be to bis finan- 
cial advantage, go back and drite a few more nails and the^i file another 
légal declafatioft that in efifect says, "I did net quit, I didn't intend to 
quit, and I made a mistake when I swore I did"? Who must judge 
when he bas fulfilled his contract in whole or as far as he intends 
to fulfill it, but the contracter hinjself ? And when he bas determined 
this date and by legâl déclaration, sworn to, filed, and recorded it, by 
which act of his he confidently expects to acquire a lien; upon the 
propefty pfior to others,"by what principle of common sensé, justice, 
and equity will he be permitted, at his own will and volition, after he 
.finds that,: for errors. and mistakes committed, he bas lost out, to 
solemnly file another déclaration, nearly a year after he, bas lost his 
right, which iri efïect says, "I did not cease, I thought I had, but I found 
1 had not, for I commenced 'fumishing' again"? What a complète 
mockery of orderly judicial administration of justice it would be to 
allôw êuçh a thing to be donc. It séems to me that no' better case of 
complète ëstoppel could be presented. ; - 

Turhing again to Davis v. Alvord, we find it distirictly decided that 
"occafiional repairs, if subsequently made, could not be added to the 
work performed in the érection oi the buildings months before, so as 
to render the whole work one continued performance, for. which a 
single lien could be cîaimed within sixty days after the last repairs." 
By a. parity of reasoning, I am persuaded that the shipment by this 
plàiiïtiîï'^'Bf some extra roUs which it khew could not be delivered, and 
could not in the very condition of things become part of the building 
or éfniçture, canhot be added to the materîal and machinery furnished 
nearly.'^ year bçfore, so as to render the whole one continued perform- 
ance fdr which a single lien could be claimed within 60 dàys àfter thé 
last shiprnent. But, again, the statute only gives this lien for« ma- 
chinery used in construdting, altéring, repairing, or removing the struct- 
ure, afid I bave shown that it must be proved that it is used for this 
pùrpose, The évidence shows that thèse rûlls were extra onies ; that 
the mill was complète without tlierii; that they were not fixtures, 
and in my judgment could not be sUbjects of this lien if they had 
been deliveired in time. And yet again I do not believe that the 
coritractor, knowing the Rolling Mill Company to be dissolved and 
its sùccessor, the Tin Plate Company, to be in bankruptcy, could 
possibly, in good faith, make this shipfhent with any expectation that 
it could be used in "the construction" of the mill. For thèse reasoris 
ï think this mechanic's lien void. . 

And, now, touching the hypothecatiori and sale of the bonds: It 
seems to me from the testimony: That Humbert induced thèse New 
York men to organize thè original company and locate its plant, at 
Connellsville under représentation that a six-mill plant there could 
■be 'built for $100,000, That they subscrjbed this sum in stock among 
tkemselves, Humbert taking $10,000, and paid it into the treasury of 
this company and that of , the reorganizéd one, the Tin Plate Com- 
pany, in cash. That Humbert brought to.them Sturgiss' proposition 
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to remove to Morgantown and urged them to accept it, assurîng them 
that a ten-mill plant could be erected there for $150,000. the $100,000 
they had subscribed and the $S0,000 Sturgiss agreed to take in bonds. 
That in conveying this proposition Sturgiss constituted Humbert his 
agent and should be equitably bound by his représentations and the 
inducements held forth by him to effect the purpose designed. That 
ail the détails of removal and reorganization were supervised by 
Sturgiss, who became a stockholder by purchase of part of Humbert's 
stock, and that the expenditure of the money derived from the stock 
subscriptions, Sturgiss' bonus, and the sale to him of $50,000 of bonds 
was to the cent expended by Humbert at Morgantown, under the 
eye of Sturgiss, while thèse other stockholders were in New York. 
That the mortgage had been made for $150,000 under the assumption 
that the plant would cost $150,000, and would be paid for by the un- 
expended stock subscriptîon oiE $100,000 restored to the full amount 
by the $30,000 bonus, and the proceeds of the $50,000 bonds taken by 
Sturgiss, and that, for the necessary working capital, the company 
would hâve $100,000 of bonds in its treasury to sell. That the rep- 
résentations of Humbert as to the cost of plant proved whoUy un- 
true, and, tinder his management, the amount stated by him to be nec- 
essary for that purpose proved to be whoUy inadéquate. That after 
he hàd expended the $150,000 on the plant, he called on the New 
York stockholders for money to pay actual outstanding indebtedness, 
and represented that, if they would furnish $7,500, he could complète 
and start the plant. That Jacob Meurer, Logan, and Ramsey person- 
ally supplied and loaned without security this sum for the purpose. 
That, Humbert's représentation in this particular proved to be untrtie 
and the sum inadéquate. In conséquence he again called upon thèse 
New York stockholders for money. Thàt in the meantime a part of 
the bonds had been sent to Morgantown, and both Humbert and Stur- 
giss, alike stockholders, had tried to sell them and raise money, but 
without success. That Jacob Meurer, vice président, proposed to the 
stockholders that they be assessed on their stock for a sum sufîicient 
to meet the situation, but some of the stockholders objected and re- 
fused to submit to such assessment, among the number Sturgiss ; that 
in this emergency, with suits brought by creditors, Jacob Meurer, the 
vice président, applied to the Kings County Trust Company for a 
loan upon the bonds of thé company as collatéral, at least morally 
binding himself personally to see that the trust company should not 
suffer loss. That this act on his part was fuUy : known to Sturgiss 
and Humbert, who had tried to accomplish a loan at Morgantown in 
much the same way, but had failed. That at first $10,000 was thus 
secured, sent to Humbert, and expended- — this on May 2, 1903. That 
on May 26, 1903, another $10,000 w€nt the same road, secured in the 
same way, from the same source and upon the same security, and 
finally, August 7, 1903, $1,500 more, and still debts muUiplied, ui^- 
paid, and pressing; that an examination of the books was had, the 
true condition learned, Logan threw up his hands, resigned the pres- 
idency of and his dirçctorship in the company, and went to Europe. 
Thèse three loanso.f $10,000, $10,000, and $1,5.00 were evidenced by 
demand notes th«^ fsjiUy.set forth that, if not so paid on, demand, the 
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holders thereof should hâve full power, "without further demand or 
notice, to sell, assign, and delivef the whole or any part of such secu- 
rities, substitutes, or additions, at aliy brokers board or at public or 
privàte sale, at their option, at any time or times thereafter, without 
advertisement or notice, and also with the right to become purchasers 
thereof at such sale or sales, freed and discharged from any equity of 
rédemption." Thèse notes subject to this express contract embodied 
■in them, executed with full knowledge of this stockholder Sturgiss, 
Wère carried from May 2, 1903, until October 16, 1903, a period of 
ovéT five months, when demand wàs made by the borrower upon Jacob 
Meurer, the then président of the company, for their pâyment on the 
19th, three days foUowing. On October 7th, nifie days preceding, 
Sturgiss had written défendant Palliser a letter in which he said : 

"I eannot ànd wlll not advanee any money to pay offexlsting Indebtednesâ. 
Mr. Meurep and his coUeagues hâve put up, as I understaud, $100,000 of the 
boQds'as collatéral to secure a loau of, $20,000. Whether thèse bonds were put 
upttP seçure a Iqan made to the Tin Plate Company, and were treasury bonds, 
or were put up by the bona flde holders of the bonds or not, I do not knpw, 
but hè aûd hls coUeagues must take steps at once to protect the property of 
the company and their associâtes as stockholders and bondholders from the 
clalms of the parties hère who hâve ordered suits to be instituted." : 

P'id he not know that thèse bonds were put up to secure a debt of 
thçTin Plate Company? I think he did. If the bonds had been sold 
to bona fide holders for money, he would hâve beqn very quick, I 
thînk, to hâve demanded the. application of the proceeds of sale, 
if sold below par, to hâve called for explanation, if at par, to know why 
a.ny dehts were allowed to remain unpaid. As I construe this language, 
it was a plain déclaration tO the New York stockholders that they 
must not only pay this loan without any assistance from him, but 
continue paying debts of the company. out of their personal funds. 
Was there any obligation due to him as either bpndholder or co- 
stockholder that required them to do this? Meuref very naturally 
declined to pay thèse notes on October 19th, and in conséquence the 
$100,000 of bonds were placed in the hands of Adrian H. Muller & 
Son, auctioneers, and, although expressly by the note contracta not re- 
quired to be advertised, were so advertised for sale in the Tribune, 
Post, Times, and Wall Street Journal on the ?Oth, and sold at public 
auction on the 21st to R. J. Kimball & Company, brokers. The con- 
tention on behalf of défendants is that this broker firm bought thèse 
bonds for Frank Logan, and that he is now the owner thereof. On 
the other hand, it is contended that this sale to Frank Logan is a pre- 
tense, that they were, in'fact, bought through him by W. J. Logan, the 
former président and direçtor and then stockholder of the Tin Plate 
Company, and that the làttèr so bought them for the benefit of him- 
. self and the other New York stockholders, and the sale and purchase 
were made in fraud of creditofs and other stockholders. This con- 
tention iis now made by.Corbin, truètèe in bankruptçy, in his answèr, 
and by, Sturgiss and his ^ssigïiee bankin their petitâeif; In this connec- 
tion, it is properitô coiisider the fâbts, shown in testirnony by copies 
from the records; thatlfii'ior'^to thé briftging of this one in this court, 
two suits had been institiited; in the ciilrcuit court c(fMonongalia county, 
W. Va., thé one by thé Duftbar Fîre Brick Gompatty toid other creditors, 
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in which the original plaintifï herein intervened and subsequently by 
oi'dei- was allowed to withdraw, the other by the Hoovens, Owens, 
Rentschler Company, the scope of the bills in both of which was an 
elaborate attack upon the transfer of the property of the Rolling Mill 
Company to the Tin Plate Company, the exécution of the mortgage by 
the latter, and the sale of the bonds thereunder as being fraudulent and 
void. To thèse bills, so similar to the one hère, both Sturgiss and 
Corbin, trustée in bankruptcy, filed elaborate answers, sworn to by 
them. Sturgiss dénies in thèse answers of his ail fraud in thèse 
transactions, not referring, however, in détail to the hypothecation and 
sale of the $100,000 of bonds. On the other hand, Corbin in both 
answers to thèse two suits, in direct conflict with the allégations of his 
answer filed herein, doés, in almost if not quite the sariie words in both, 
refer specifically to this, and says (quoting from his answer to the 
Dunbar Fire Brick Company) : 

"Further answering, respondent says that, for the purpose of completing 
said tin plate mlU, tlie Morgantown Tin Plate Company borrowed divers and 
sundry stuns of money, namely, of Jacob Meurer $2.500, of W. J. Logan $2,- 
500, and of Dick S. Ramsey $2,500, which remains still due and unpaid, and. 

on the day of August, 1903, It borrowed from the Kings County Trust 

CJompapy of Kew York the sum of $21,500 on a promissory note of the said 
Morgantown Tin Plate Company, and deposited and placed with said trust 
Company as collatéral security to further secure the payment of said sum the 
$100,000 par value of the flrst mortgage bonds that still remained In its posses- 
sion and treasury, which note was a demand note, and payment thereof was 
demanded In October, 1903, and said Morgantown Tin Plate Company was un- 
^ble at that time to sell the said bonds or raise the money to pay ofC said 
note, which, with its interest and renewals of said note or some parts thereof, 
amounted on the 22d day of October to the sum, of $22,055.67, and therenpon 
said trust company caused said bonds of the amount aforesaid to be advertlsed 
and sold at public auctlon at 12 :30 o'clock at the New York Real Estate sales- 
room, No. 161 Broadway, by Adrlan H. Muller & Son, through Andrew J. 
McCormack, auctioneer, and said bonds were sold on said day, at said time 
and place, for the sum of $22,500, and the eosts and charges for advertislng 
and selling said bonds amounted to $254, leavlng a net balance of $190.33, 
which was paid over by said bank, and the llabiilty and indebtedness of said 
Morgantown Tin Plate Company to said bank thereby extingulshed, and the 
sum of $190.33 aforesaid was recelved by said Tin Plate Company by its at- 
tomeys. Further answering, respondent says that he is not Informed, and 
does not know, who became the purchaser or purcùasers of the said $100,000 
pf bonds, nor to whom they were delivered by said Kings County Trust Com- 
pany, nor who Is now the holder of the same, but he avers that, so far as the 
record of said sale discloses, the said bonds were sold In the due and ordinary 
course of business and according to the custom and practice In such case in the 
clty of New York, and that such hypothecating and pledging of said bonds 
to secure said loan, and said sale and delivery were upon their face bona flde, 
and 60 far as this respondent or the said Morgantown Tin Plate Company Is 
concerned, were in good faith, and not intended to hlnder, delay, or defraud 
the credltors of the said Tin Plate Company, nor to give any préférence to 
any of Its creditors over any other credltors, but only to secure the payment 
of the debt created at the time the bonds were hypothecated or put up with 
said Kings County Trust Company as collatéral security for money said Tin 
Plate Company borrowed, and which said moneys were actually used by said 
Tin Plate Company In the construction of its buildings and mill." 

But thèse quoted allégations were nçjt original with Corbin, trustée. 
They were alniost exact copies incorporated in an ; original draf t pre- 
155 F.— 22 
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pàred by Sturgiss, or at least supervised, corrected, and înterlined by 
Him,' of an answer of the Morgantovvn Tin Plate Company to the 
Dunbar Fire Brick Company bill. 

After Sturgiss had purchased thèse daims involved in thèse two 
suits bfought in the state courts in which thèse answers were "filed, 
they wete, on motion of the plaintiffs and with the consent of de- 
fendants, dfopped from the docket. The property of the Tin Plate 
Company was, in the bankruptcy proceeding about June, 1904, ap- 
praièed regnlarly by appraisers at a value of $84,100, as , shown by 
a letter ol the trustée filed in évidence; that at thattime it was not 
expected to sell at public auctîon for more than ^50,000 to $7S,000, 
and» if thecreditors assailing the transfer of the property, the mortgage, 
and sale of the bonds, on tiie grounds of frayd, in, thèse two suits in 
the stat© court should suceeed, little or nothîng could; be realïzed on 
such bonds either those held by Sturgiss or by any one else. It is not 
denied that F,rank Logan, the alleged purchaser of the bonds, is the 
brother of W. J. Logan, and that doing business with his'brûther to an 
extent, ât least, the payment tlierefor was directed to ba charged to 
their funds in bank standing in the name of the btother W. J. Logan. 

There is évidence tending to show; statéments made by Jacob Meurer 
and Paliiser indicating an interest on theîr part in the purchase and 
ownershipof- thèse bondis, but such interest and the utterances alleged 
are éxpfessly denied by'them. In this condition of aÉairs, when a 
sale of the property iii bankruptcy proceeding, at a ruinons sacrifice, 
seemed inévitable, Sturgiss, naturally enough, Sought ways and means 
to save himselif. He first sought to buy up the stock and bonds of 
the Company. By çornrnunication with Paliiser, he ascertained that 
the latter càv^ control and negotiate a sale of thèse or a part there- 
of, and as a. conséquence he took an: option from Paliiser to pur- 
chase $75,000 of the bonds and 825 shares of the stock for 30 days 
at $30,000, for which option he paid $1,000. Upon considération, 
however, he. was not satisfied tp buy less than the whole amount of 
the' bonds and forfeited the option^ Subsequently he ofïered $35,- 
000 for the whole $100,000 thereof and said stock. Paliiser informed 
him that his client who held them declined this proposition, and there- 
npon the nëgbtiation fell through. Sturgiss then éntered into some 
kind of contract, which is not disclosed, with the American Tin Plate 
Company. By this contract he agreed.to buy the property of the 
teprgantown Tin Plate Company at the sale thereof to be publicly made 
and sell it to said American Tin Plate Company, it may be assumed, 
at an agreed prjce free from incumbrances. This agreed price must 
hâve been in the neighborhood of $130,000,, for he admits in his tes- 
timony that the"$200,200 which he paid for the property finally was 
; ovei: $70,000 more than he had agreed to sell it for. 
. : The property was sold in the bankruptcy cause and, to the surprise of 
:all,wâsknocked;down ai $154,200 to one John G. Frazer. Sturgiss 
filed an ùpset bid of $160,000, and on his motion the bidding was re- 
opened in court, and there sold to him, Sturgiss, at $200,200. Fràzer 
then came in, filed upset Wd, and on his motion this sale was set aside, 
bidding réopehed and sale made to Frazer for $220,000, Sturgiss 
bidding as much as $219,900. This last sale to Frazer was excepted 
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to, exception was overruled, an appeal thereupôn was taken to the 
Circuit Court of Appeals of this circuit, which reversed the lower 
court, and directed thé last sale to be set aside and the second sale to 
Sturgiss at $200,200 to be confirmed. See Stur^ss v. Corbin, 72 
C. C. A. 179, 141 Fed. 1. It is in évidence hère now that in the last 
sale so set aside Frazer was acting as agent and through orders 
of the défendants Hitchings and Palliser. 

It may be stated, also, that the last sale at $220,000 would hâve paid 
substantially ail the debts of the company, including the par value of 
the bonds. It is fairly to be assumed from the évidence that either 
before or after his purchase of the property, and in view of the prob- 
able requirements of his apparently unfortunate contract to buy and 
sell it to the American Tin Plate Company, that Sturgiss bought up the 
outstanding debts of the company. Certain it is that by his pétition 
he shows himself to be the owner of ail the debts involved hère, and 
the évidence shows that the original plaintifï, the Canton RoU & Ma- 
chine Company, was but the American Tin Plate Company in fact, 
ail of its stock belonging to and ail its acts being controUed by the 
latter, aiïd that its debt was obtained by Sturgiss through the direction 
of the latter by assignment by its attomey acting as secretary of plain- 
tiff Company under the American Tin Plate Company's directions. 
Under the circumstances, can Sturgiss successfuUy assail the sale of 
thèse bonds ? I think not for sèveral reasons. 

First. Because from the évidence I believe Frank Ijogan to be the 
bonafide purchaser and owner thereof; at least, I believe the évi- 
dence to be wholly' insufficiént to show the contrary. AU the Undis- 
putèd facts that tend to the contrary can be reasonably accounted for. 
The fact that he was the brother of W. J. Logan and used his bank 
account to pay for them is not sufficient, in the absence of any évi- 
dence that he was not a man of means and had no authority to do so. 
It is to be remembered that plaintifï called thèse défendants, made them 
its witnesses, and, contrary to ail rules of évidence in this state and 
at common law, proceeded to subject them as its own witnesses to the 
most extènded cross-examination. W. J. Logan was so subjected, yet 
no effort was made to substantiate thèse facts. Again, it is no badge 
of fraud that Frank Logan may hâve had business connection with 
Hitchings and Palliser, and was on intimate relations with them. The 
fact that this was so is a very reasonable explanation of how he was 
led to purchase thèse bonds. Finally, the fact that he aùthorized 
Palliser to give Sturgiss the option for the purchase of them can very 
reasonably be explained upon the theory that, finding after his pur- 
chase that he was in danger of losing in the transaction, he may hâve 
very well'concluded that he had better sell $75,000 of them for what 
substantially he gave for them, but retaining the other $25,000 in 
hope of a happier tum in affairs. As I hâve heretofore said, the déc- 
laration of Meurer and Palliser tending to show interest are f ully 
denied and on their face seem to me to be improbable. On the other 
hand, thèse défendants by answer and in évidence hâve denied any 
and ail interest in thèse bonds. Théy hâve donc so upon their intro- 
duction by plaintiff as its witnesses, and I think it must be bound by 
their statements in regard thereto. 
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Second. Even if th^se bonds were bought by, Frank Logan for 
his'brother, and thèse other défendants hâve an interest inthem, I 
conceive that Sturgiss cannot make this assault because he does not, 
under ail the circùmstances, corne into this court of equity with clean 
hands to do so. So long as there was probability of his being able 
to purchase thesé bonds at about what they sold for, he stood ready 
to uphold the integrity of their sale. As attorney, he prepared, or at 
least supervised, interlined, and added to, the ansvvers to be filed by 
the Morgantown Tin Plate Company to the suits of some of its 
creditors pending in the state court, in which in full and spécifie terms 
ail fraud was denied either in the hypothecation, sale, or holding there- 
under of thèse bonds, and it was only after he had changed his mind 
about the purchase of the bonds, and had concluded his secret agree- 
ment to buy and sell the prôperty to the American Tin Plate Company 
which involved the purchase of thèse outstanding debts in order to 
clear title, that he changed front. It is a source of bitter complaint 
against défendants that the name of the purchaser of the bonds was 
not disclosed, On the other hand, it may be pertinently asked if 
Sturgiss disclosed to his fellow stockholders the fact that he had a con- 
tract with this American Tin Plate Company whereby it agreed to pay 
$130,000 or thereabouts for the prôperty. If he had, pos^ibly a con- 
certed action on the part of ail concerned would hâve led to its im- 
médiate sale, a composition with creditors, and an ending of the 
whole matter, for this price wàs about twice as much as any one then 
thought the prôperty would sell for. He did not inform his co- 
stockholders of this contract; on the contrary, he kept it secret, and 
its production is refused up to this time. Had he purchased this prôp- 
erty at $50,000, which he already had a contract to sell for $130,000 
would he, after buying in the debts for a few cents on the dollar which 
he could then hâve done, hâve divided any profit with his co-stock- 
holders? It would seem not When the shoe gets pn the other foot, 
has he right to say in effect: "I expected to corne out in the sale of 
the prôperty, and left you to try to come out in the sale of the bonds. 
We both were keeping our plans secret from each other. Your plan 
was successful, while mine was a dead failure. Now I demand you 
give me the full benefit your success brôught you to save me from 
the loss my failure brought me"? I think not. It is no longer in 
effect a question between stockholders and creditors, but between co- 
stockholders. Had Sturgiss allowed the $220,000 sale last made to 
Frazer to stand as I hâve said, ail debts would hâve been paid sub- 
stantially in full without further controversy. 

Third. If it be held that this sale of bonds was in fact made to 
W. J. Logan and that other New York stockholders hâve an interest 
in them, even then I conceive Sturgiss cannot make this assault for 
another reason. He was an attorney at law, and was clearly acting 
as such for this bankrupt company and for thèse nonresident stock- 
holders. He prepared for them substantially the charter papers, re- 
vised and corrected the minutes and records of its directors' and 
stockholders' meetings, prepared the mortgage, defended the suits, 
and sent written opinions to the New York officers, défendants hère, 
as to the validity of thèse debts and the liens claimed for them. It 
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seems to me the relation of attorney and client could not be more 
fully established. It is well settled that an attorney cannot purchase 
the debt against which he bas engaged to défend and then proceed to 
prosecute such debt, either in his own or an assignee's name, without 
the consent of his client. Baker v. Humphrey, 101 U. S. 494, 35 L. 
Ed. 1065; Chaffin v. Hull (C. C.) 49 Fed. 534. In 4 Cyc. 959, in 
notes, more than 30 cases are cited from the courts of this country, 
Canada, and England to sustain this doctrine. Perhaps no court bas 
gone further in this direction than our own Suprême Court of Appeals 
in Newcomb v. Brooks, 16 W. Va. 33, where Judge Green, in an 
elaborate opinion, has extended the principle to ail fiduciary relations, 
and has expressed doubt whether an attorney in any case, even with the 
consent of his client, can purchase propertj' sold for the benefit of his 
client at judicial sale pending the suits, or on an exécution after judg- 
ment. 

Finally, the Morgântown Tin Plate Company was adjudged bank- 
rupt. By élection of creditors Corbin was elected trustée. He thereby 
became clothed by the bankrupt law with full and plenary power, as 
the légal représentative of thèse creditors hère, to institute suits to 
recover the bankrupt's property, to set aside its fraudulent conveyances, 
to întervene in pending suits instituted by others for such purposes, 
and to contest claims asserted against such bankrUpt's estate. In dis- 
charge of his duties, and without protest, so far as shown, from any of 
thèse creditors whose légal représentative he was, he did intervene in 
the suits pending in the state courts, filed his sworn answers wherein 
he repudiated ail effort to impeach the sale of thèse bonds, denied 
ail fraud charged, and set forth the détails under which it was made. 
The allégations of his answers in this respect hâve heretnbefore been set 
out. He is clearly estopped by this action on his part from now, in 
this suit, changing front and from assailing this transaction. As well 
said by Mr. Bigelow in his work on Estoppel (3d Ed.) c. 34, p. 601: 

"If parties In court were permltted to assume Inconsistent positions in 
the trial of thelr causes, the usefulness of courts of justice would in most 
cases be paralyzed, the coerclve process of the law, availahle only between 
those who consented to Its exercise, could be set at naught by ail. But the 
rights of ail men, honest and dishonest, are in the keeping of the courts, and 
consistency of proeeeding is therefore required of ail those who corne or are 
brought before them." 

And in Railway Co. v. McCarthy, 96 U. S. 358, 24 L. Ed. 693, Mr. 
Justice Swayne says : 

"When a party gives a reason for his eonduet and décision touchlng any- 
tbing InvolTed in a controversy, he cannot, after litigation has begun, change 
his ground, and put his eonduet upon another and a difterent considération. 
He is not permltted thus to amend his hold. He is estopped from doiug it by a 
settled principle of law"— citing authorlties. 

For reasons indicated, 1 do not believe this cause can be maintained, 
either by the original plaintiff or by the intervening petitioners, and it 
must be dismissed, with costs against them. 
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Pistrict Court, D. Maine. August 3, 1907.) 

L BankruptgtttLiens— Equitable Rights Undeb TJnkbcobded Moktgagk. 
Claimant was given a morfgage on a sawmill building aûd a part, but 
not ail, of tbe machlnery therein, whlch mortgage wàb not reéorded in the 
town -Where tûe mortgagor resided, as réqulred by tHe statute of the state 
In casé of chattel mortgages. The niill burned, and fte property Was 
partially destroyed, and several months afterward the, mortgagor was ad- 
judged a bankrupt, and his trustée took possession oï and sold the rem- 
uants of| tlie mill proi)erty. After the adjudication çla:iiiiant recorded 
her mortgage, but in tlîe meàntime- took .ûo steps to obtain possession of 
any of such property or to assert any right thereto under the mortgage. 
Seï* that, under the faets, Bhe had noequitable claimito the proceeds of 
such property whlch could be enforced.agalnst the trustée in bankruptey. 

lEdi Note. — For cases in point, see Cent. Dig. voI.r 6, Bankruptey, g 

2. Samb— EEOciiKDis or Ihsubanoè. 

The liiortgagor, however, having talcen out a pollcy of Insurance on 
the property payable,to the claimant as her intérest migîit appear, in ac- 
cordance wlth an'agreemettt made when the debt was creatéd, she had an 
équitable lien on the proceeds of such pollcy ffliforceable as against the 
trustée In bankruptey. v 

[Ed. Note. — For cases In point, seë Cent. Dig. vol. 6, Bankruptey, § 295.] 

8. Same— PaoPEBTr Held tisbEB Conditional Sale XJonteacts. ^• 

Claimants sold ma'ciiinery and other supplies to be used in the construc- 
tion and equipment 6f a sawmill, taklug notes therefor reciting that thè 
title to the property should remain in the sellers untU the notes were 
fully pald. Such notes were jaot recorded as réqulred by the statute of 
the state in case of cond^ltlonàl saies. The mlll ànd a part of the nla- 
chinery were destroyed by flre, and subéfequèntly the purchaser waS ad- 
judged a bankrupt, and the remuants, consisting In part, Of the property 
sold to the bankrupt by claimants and in part of other ;i property, were 
sold by the trustée. Heldi that the faets were not sufflcient to impress 
the f und arlsing from such sale with an: équitable clalm <lQ favor of claimr 
ants arising out of the <k>nditional sale notes. , ,■ , . 

4. Same— Pbocebds or iNsrrBAKCE. 

Where a bankrupt, on a purehase of property under contracts ot cbn- 
ditional salé, orallyagreedi to. insure the same for the beneflt of the 
sellers untii It should bé fully paid for, and actuâlly procured a policy 
of Insurance thereon payable to them as their Interest iuight appear, 
whlch was delivered to them, on a destruction of the property by flre the 
fund arlsing from the Insurance, was impressed with an équitable lien in 
favor of the sellers arlsing ont of the agreement and enforceable as 
against the trustée in bankruptey, even though the bankrupt had a re- 
newal policy made payable to another than the Sellers, ofwhich fact they 
had no knowledge. 

6. SajIE— PBErEBENOE— ASSIGKMENT OF GlAIM FOE INSUEANCE. 

The assignmerit by a bahkrù^t withln four months prier tp hls bank- 
ruptey and whlle insolven^'bf a clàlm against an Insurance oompany for 
a flre loss to secure a prier Indebtedness was void as a préférence, and 
created no légal or équitable lien in favor of the assignée to the Insur- 
ance money as against the trustée in bankruptey. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptey, S 247.] 
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6. MCJETGAGES— CflAEACTEE OF INSTEUMENT— MOETGAGE OF BOItDING TO OWN- 

EB OF LaND. > 

A mortgage taken by the owner of land on a mlll bullt thereon with his 
consent, under an oral agreement that on subséquent payment of an 
agreed price he would convey the title, is not a mortgage of real estate. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 35, Mortgages, § 10.] 

7, Bahkbuptct— Ageeement to Insitee — Equitable Lien on Insueance 

MONBT. 

An oral agreement by a mortgagor to insure the property for the 
beneflt of the mortgagee whose money was used In its purchase and con- 
struction gives the mortgagee an équitable lien upon the prooeeds of the 
Insurance after the property has been destroyed by fire, as against the 
mortgagor or his trustée In bankruptcy, although such agreement was 
made after the mortgage was given and the pollcies had been issued which 
were not in terms for the mortgagee's benefit. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 6, Banliruptcy, S 295.J 

In Equity. 

George M. Hanson, pm se. 

Benjamin Thompson and James H. Gray, for W. L. Blake & Co. 

Ashley St. Clair, for Mynia A. Young. 

Frèd V. Pickard, for Arabella Hicks. 

Clément B. Donwprth and M. M. McKusick, f or E. A. Holbrook. 

HALE, District Judge. This cause in eqtiity is heard upon bill 
and answer and proof s. The bill seeks to détermine the rights of 
the trustée in bankruptcy and of several claimants, who are made re- 
spondents, in and to certain moheys arising from the sale of the 
remnants of a sawmill, its machinery, and appliances, and from the 
adjustment of certain fire insurance after the loss by fire of the bank- 
rupt's mill. 

Statement of the Case. 

It appears from the record that the bankrupt, Ira Hicks, was a 
résident of Calais, Mfe. In Septetnber, 1901, he entered into an oral 
agreement with respondent, Edward A. Holbrook, and one Charles A. 
Hunter, respecting the purchase from them of certain real estate 
situated at Vanceboro, in this district, upon which Hicks then intended 
to erect a sawmill. Under this agreement, Hicks was to hâve a mill 
privilège upon the land of Holbrook and Hunter for the sum of $75. 
No deed was ever made conveying the property to Hicks. Holbrook 
testifies that: 

"Payment was to be made after he [Hlclis] had completed his building, 
and had fun sufflcient tlme so that he could pay for It The deed was to be 
gIven at the completion of payment. The substance was we trled to malje It 
possible for him to pay for It at a time after he had got out of the strain 
necessary for him In starting, and be able to coUect hlmseif and settle. We 
were not in need of the money and he was." 

He thus describes the land : 

"A pièce of land on the river with a frontage of between 10 and 15 rods 
extending back to the Une of the old New Brunswick Railroad bed ; and we 
took étakes and drove them at the four points of the four corners that would 
include the lot of land which he should occupy." 

Hicks immediately commenced to erect a mill building: about 30 
by 40 feet in size, and an engine house. In this construction work he 
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spent about $6,000. The mîll began sawing în Pebraary, 1903/ and 
continued until August 24, 1903, when it was burned ; and the greater 
part of the moftgagéd property was destroyed. Under an order of 
the court, the remnants hâve been soldby the" trustée for'$225, and that 
amount is now in the trustee's hands. Aftçr Hicks had completed his 
mill, he^obtained insurance upon it and upon the machinery in the 
sum of $3,500. After the loss, the insurance was adjusted for $2,- 
150. The insurance money arising from the loss has been paid over 
by ,the several insurance companies, and that sum is now on deposit 
under à stipulation assented to by ail parties in interest, to await the 
termination of this suit. 

Statement of Claims. 

The record shows the following claims : 

First. The claim of Mynia A. Young for cash loaned, secured by a 
mortgage upon the mill property, and by a policy of the Liverpool & 
London & Globe. Ipsurânce Company, for $1,000, in which Mrs. Young 
is named as beneficiary, The following facts appear in évidence in 
référence to this daim: On January 7, 1902, Ira HicJks.tnade and de- 
livered to Mrs. Young a:«tiprtgage for $600 on thç fplïowing property, 
namely: The sawmill building, occupied by said Hicks, on the shore 
of the St. Croix riyer, at Vanceboro, Me., two Cylindér stave ma- 
chines, lathe machine, and shingle machine therein, and ail shafting, 
belting, and other running gear. Hicks declined to give Mrs. Young 
security on the boiler an(fengine, for the reason that some other per- 
son had a claim upon them. As a part of the considération for the 
loan, Hicks agreed to take out insurance for the benefit of Mrs. Young, 
and Melville £. Young, the husband of the mortgagee, testifièd that that 
was the only condition upon which the loan was made. 

This mortgage was recorded at Vanceboro on January 8, 1902; 
and, after Hicks' adjudication in bankruptcy, it was also recorded at 
Calais, the résidence of Hicks. The évidence shows that, pursuant to 
the agreement made at the time of making the loan, Hicks obtained 
insurance upon the property; and one policy was payable to Mrs. 
Young. 

It also appears from the tçstimony of Ashley St. Clair, agent for the 
liverpool & London & Globe Insurance Company, that this policy 
at the time of its renewal was also made payable to Mrs. Young, and 
that, the loss under it was adjusted, after the fire, for the sum of $1,000. 

Second. W. L. Blake & Co. also make claim to the .remuants in 
the trustee's hands. They claimed to hâve an équitable lien upon a 
portion of the insurance money. 

The record shows the following fàcts respecting this claim: On 

October 22 and December 14, 1901, Hicks entered into âgreements 

with W!. L. Blake & Co. for the purchase of certain machinery, such 

as boiler, engine, steam pump, smokestack, and other personal property, 

for the equipment of his mill, of the value of $1,350; and the property 

'în question was delivered by Blake & Co, to Hicks, under two Holmes 

notes, or conditional contracté, which recited, in substance, ' that the 

'titleto the property wais to remain in W. L. Blake & Co. until the 

■notes were fully paid. Hicks agreed to obtain insurance for the benefit 
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of Blake & Co. to protect them for such time as the indebtedness 
remained unpaid. Both of thèse conditional contracts were recorded 
in the town clefk's" office at Vanceboro, the location of the mill; but 
neither of them was recorded in Calais, the résidence of Hicks. The 
évidence also show&: That on Jariuary 7, 1902, Hicks wrote to Blake 
& Co. that he had placed insurançe upon the property to the amount of 
$1,000 for their benefit, and again on January 20, 1902, he wrote Blake 
& Co.: 

"I insured the mill in your favor costing me $80 which malies you secure 
tov your debt." 

That on March 9, 1903, he wrote Blake & Co.: 

"I hâve got the mill insured for $1,000 to protect you from loss, which cost 
me $80." 

That on January 4, 1902, Hicks obtained from Hanson & St. Clair, 
agents for the Hamburg-Bremen Insurance Company, a policy of 
insurançe in that company which covered the f oUowing property : 

"Frame steam sawmill building and additions, métal roof, full arch front 
stationary boiler, 72 In. in dlameter and 16 ft. long and ail flxturea attached. 
One plain slide valve crank engine, 14 in. cylinder, 36 in. stroke, 3% in. new 
stop motion govéfaior, ail oll cups, govemor belt, and flxtures with guy wires. 
Shafting as folloWs: One main shaft S'/ie in. in dlameter and 30 f t. long; 
one 24 in. by 10 In. ; one 24 in. by ,9 In. ; ail pipes, flttings, valves, whistle, 
tube scraper.and otber shafting aud belting as attached to the mill. 

"One No. 3 Deane Steam pump and flxtures. 

"Payable to W. L. Blake & Company." _ 

This policy was sent by Hanson & St. Clair, the agents of the in- 
surançe company, to Blake & Co. It remained in the possession of 
Blake & Co. until July, 1902, when the Hamburg-Bremen Insurance 
Company withdrew its agency from Hanson & St. Clair. Thereupon 
Hanson & "St. Clair, as agents of that company, wrote to Blake & Co. : 

"We hâve been directed by Hamburg-Bremen Ins. Ck). to cancel Hicks risk 
at Vanceboro. To protect you we hâve issued policy In L. & L. & G. for same 
amount, etc. Kindly return to us the policy of the Hamburg that you now 
hold." 

On July 28, 1902, Hanson & St. Clair substituted for the policy in 
the Hamburg-Bremen Company â policy in the Liverpool & London 
& Globe Insurance Company for one year, which covered the identical 
property mentioned in the Hamburg-Bremen in the same sum, and 
which was also payable to W, L. Blake & Co. as interest might appear. 
This policy was also forwarded to Blake & Co. On August 9, 1902, 
Hanson & St. Clair wrote to Blake & Co. : 

"I Inelose policy on Hicks mill. Kindly return policy you hold In Hamburg- 
Bremen." 

On April 13, 1903, Hicks again wrote Blake & Co.: 

"You are well secured ty insurançe whieh cost $100, so that you might be 
safe." 

On June 29, 1903, Blake & Co. wrote Hanson & St. Clair: 

"We notice, on looking up the Ira Hicks matter, that the Insurance expires 
July 2Sth. Will you kindly advise us If he has made arrangements to hâve 
this renewed." 
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On June 30, 1903, Blaké & Co. wrote Hicks: 

"Klndly not overlok the fact tbat your Insurance raps out July 28tli. We 
suppose you hâve made arrangements wlth Hanson & St. Clair to renew 
thls." 

On July 3, 1903, Hanson & St. Clair wrote Blake & Co. : 

"Réplylng to your favor of June 30, we hâve to say that Mr. Hlcks has In- 
structed us to renew ail Insurance as It expires." 

On July 28, 1903, Hanson & St. Clair renewed the policy in the 
Liverpool & lyondon & Globe Ihsurance Company for the same 
amount, covering the same property. This policy did not contain 
the names of W. L. Blake & Co. as beneficiaries, but contained the 
words : 

"Payable In case of loss to Arabella Hicks as interest may appear." 

The agent testified that the name of Blake & Co. was left out because 
Hicks came into the office a few days before the policy run.out, and told 
him that he did not want the policy payable to Blake & Co., as he 
should hâve them ail paid up within a few months, and that this con- 
versation, occurred after his firm had written Blake & Co. that Hicks 
had requested ail policies renewed. Hicks states that, when this policy 
run out, he changed it to his wife's name,, as she had more money in 
the concern than Blake & Co. No notice of this change was sent ta 
Blake & Co.; and Mr. St. Clair also testified that Mrs. Hicks was not 
présent at the time the policy was renewed! The testinlony further 
shows that Blake & Co. did not hâve any knowledge that the renewat 
policy issued on the 28th day of July, by the Liverpool & London & 
Globe Insurance Company, was not ïssued as agreed, namely, making 
them beneficiaries, until the receipt of a letter from Hanson & St. 
Clair, dated August 34, 1903, as follows : 

"The HlckB mlll at Vanceboro bumed Sunday morning. liodking at the 
policy register, I see his wife's name Is substltuted for yours. As she has 
no mortgage Interest thls will not afCect your lien, but you should glve the 
Statute notice. As we understand the arrangement between you and Mr. 
Hicks, your claim was regarded as a mortgage. Kindly send amount of claim 
and blll of sale, and we will see that notice is glven." 

' ' The lôss under this policy in thç Liverpool & London & Globe was 
adiusted at the sum of $650. 

Third. Arabella Hicks, the wife of Ira Hicks, claimed the insurance 
received from the Liverpool & London & Globe Insurance Com- 
pany, which was originally made payable to Blake & Co., and also 
the insurance received from the Capital Insurance Company. The 
évidence shows that in November, 1901, she loaned her husband $1,000, 
and on February 15, 1903, she made a further loan of $500, for which 
she took his notes, payable two years after date, and the moneys so 
received by Hicks were used in his business. There is no évidence 
that there was ever any agreement to insure for her benefit, or that 
she should hâve any security for either of the loans so made by her. 
Mrs. Hicks, however, testified that the insurance policy in the Liver- 
pool & London & Globe was changed to her name to secure her against 
loss, and that the assignnient made on August 25, 1903, of the claim 
against the Capital Firë Insurance Company, due and owing Hicks 
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by reason of the loss which occurred on the 23d day of that month, 
was made to protect her for the moneys which she had let her husband 
hâve, and he thought she ought to be secured, and that fier husband 
told her about it, and tihat she saw and read the policy over. The 
bankrupt himself testified that, when the poliqr in the Liverpool & 
London & Globe expired, he had it changed to his wife's name, because 
she had more money in his business than Blake & Co. did, that his wife 
had no mortgage or security on the mill property, and Mr. St. Clair, 
the agent of the insurance companies, stated that Hicks wanted the 
policies made payable to his wife, and that this talk occurred after he 
(St. Clair) had written Blake & Co. that Hicks had requested the pol- 
icies to be renewed. It also appears that none of thé parties to whom 
thé policies were made payable were présent when the renewals were is- 
sued. 

Fourth. Edward A. Holbrook also made claim to the proceeds in 
the hands of the trustée, and sought to enforce an équitable lien upon 
ail of the insurance money by virtue of the statutes of Maine giving 
a mortgagee of real estate a lien upon insurance placed thereon by 
the mortgagor, and further claimed that he was entitled to an équitable 
lien on the insurance moneys by reason of a promise to insure for his 
benefit upon the part of Hicks. The évidence shows that on Feb- 
ruary 85, 1902, Hicks gave Holbrook two notes for $250 in considéra- 
tion of advances ; that on the 2lst day of Mardi, 1902, Hicks was in- 
debted to Holbrook for more than $2,000, and that, on that date, he 
gave Holbrook six notes of $250 each ; that on the same day, namely, 
March 21, 1902, Hicks made and delivered a mortgage to Holbrook 
to secure the payment of the eight notes. The property described in 
the mortgage is as foUows: 

"The mlll building and ail machinery thereto connected, comprlslng a steam 
mill plant witli Its complément of sliaftlng, two stave machines complète, one 
shingle machine complète, the boller and engine, together with any and ail 
machinery belting and outflt for operating, now in satd mill, ail sltuated in 
sala Vanceboro, on lot of land bargalned for of the said E. A. Holbrook and 
Chas. A. Hunter, lytng west side of St. Croix river, north of Maine Central 
Ry, and east of old Une of New Brunswick Ry." 

The condition of the mortgage was that Hicks should pay Holbrook 
$2,000 in several notes maturing at varions times, the last of them at 
seven months, with interest at the rate of 6 per cent, per annum, pay- 
able annua)ly. The mortgage was recorded in the town clerk's office 
at Vanceboro on March 21, 1902, and in the registry of deeds for 
Washington county on March 24, 1902. After the adjudication of 
Hicks as a bankrupt, it was recorded in the city clerk's office in Calais 
on January 30, 1904. The only interest which Hicks had in any of the 
real estate was that which has already been alluded to in my statement 
of the case, namely, the oral agreement to purchase, but without any 
deed ot writings conveying the property. Mr. Holbrook testified that 
he had no knowledge or intimation that there was any incumbrance on 
any of the property put into the mill. The évidence does not show that 
anything was said at the time of giving the mortgage to Holbrook 
respecting any insurance to secure him. But Mr. Holbrook testified 
that he told Hicks, after the giving of the mortgage, that : 
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.^'TV'et.wanted'hlm to proteet us by the assignment of tbe poHey. He was 
golhg tPrhâve it done. • • * Some montlis later hè said he had not 
done so, but iFôuId." 

Holbrook testified that lie never had in his possession any policy of 
insurance on tbe property, 

. In respect to'other insurance, the testimony is that in addition to 
the policies of insurance already mentioned, on May 1, 1903, the bank- 
rupti ôbtained a poliçy in the Capital Insurance Company insuring him 
for a terni of one year from the Ist of May, 1903, to the Ist of May, 
1904 as follows: 

"$150.00, on hls frame steam eawmill building and additions witli métal roof. 
$250.00 on liis two eylinder stave machines, includin^ saws, shafting, belting, 
geariijg pulleys and connections. $50.00 on hig lath machine çontaiued thêre-' 
in, including saws, shafting, belting, gèaring, pttHeys âriâ connections. Ail the 
above property is situated at Vanceboro, Maine, on the bank of the St Croix 
River sixty rods north of the rallroad bridge and is occupi.ed by the assured 
for s£twlng grçen lumber into staves, lathsa^d shingles. Other insurance per- 
mltted. Llghtnlng clause attached. $50^00 on shmglè •inàchlne contalned 
thereln." ■ 

This policy was not made payable to anybody, and hadno connection 
with the others, but it covered part of the same property .covered by 
the policy originally payable to Blake & Co., the loss under this policy 
was adjusted for the sum of $500, and that this is the insurance cov- 
ered by the assignment from Ira Hidis to Arabella Hicks, dated. 
August 35, 1903; .: 

1. In considering the claim of Mynia A. Young, ît is necessary to 
pass upon her rights under the mortgage to the fund derived from the 
sale of the iFemnants of the mortgaged property, and to consider , also 
her rights under the insurance policy. 

(a) H^s she a daim under her mortgage? 

It appears by the testimony that the mortgage was made January 7, 
1903, and was recorded at Vanceboro January 8, 1903; that the bank- 
rupt at the date of the giving of the mortgages, and at ail times there- 
after, was à résident of Calais; that, aftèr the adjudication in bank- 
ruptcy, it was also recorded in Calais OQ February 18, 1904; that the 
pétition of the bankrupt was filed December 2, 1903, and he was ad- 
judged à bankrupt December 5, 1903. v Section 1 of çhapter 93 of the 
RevisedStatutes of Maine provides: 

"No mortgage of personal property is valid agalnst àny other person than 
the parties thereto, unless possession of such property is delivered to, and re- 
tained by, the mortgagee, or the mortgage is recorded by thë clerk of the 
City, town or plantation orgànized for any purpose. In whlbh the mortgagor 
résides wheh the mortgage is given." 

Section 67a of the bankrupt act of July 1, 1898 (30 Stat. 564, .c. 
541 [U. S. Comp. St. 1901, p. 3449]), provides: 

"Clalms which for want of record or for other reasons wonld not hâve been 
valid liais as against the daims of the creditors of the bankrupt shall not 
be liens against his estate." 

Section 70a of the bankrupt act provides : 

"The trustée of the estate 0^ a bankrupt, upon his appolntment and qualifi- 
cation, and his successor or fetiécessors, if he shall hâve one. or more, upon his 
or their appointment agd quallflcatiqn» shall in turn be vestèd' by opération 



HANSON V. W. L. BLAKE & CO. 349 

of law wlth the title of the bankrupt, as of the date he was adjudged, except 
In so far as It Is to property whleh Is exempt, to ail * * * (ô) property 
which prior to the fiJlng of the pétition he could by any means bave trans- 
ferred or wblcb mlght baye been levied iipon and sold under judlcial process 
against hlm." 

Under the facts disclosed in the record, can the claim of Mrs. Young 
be enforced in equity, in a bankruptcy court, upon the fund derived 
f rom the sale of the mortgaged property ? 

Her mortgage was not recorded in the town in which the mortgagor 
resided when the mortgage was given. It was recorded at Calais, 
but not «ntil after thé adjudication in bankruptcy. It is clear that her 
rights are determined by the date of the filing of the pétition irt bank^ 
ruptcy. The language of section 'î'Oa of the bankrupt act, which I 
hâve quoted, makes this clear. The décisions of the fédéral courts 
also make it clear that the rights of creditors to insolvent estâtes, 
adminîstered in equity, relate to the time of institution of proceedings 
in bankruptcy. The .mortgage, not having been recorded bef ore the 
filing of the pétition in bankruptcy, may be treated as an unrecorded 
mortgage.' It will be noted that the bankrupt act of 1898 defines 
the rights in property which pâss to a trustée in différent language 
from that employed by the law of 1867 in defining rights which pass 
under that act to an assignée in bankruptcy. So that the long Une of 
décisions under the actof 1867 do not apply. 

The case of Humphrey v. Tatman, 198 U. S. 91, 25 Sup. Ct. 567, 
49 L,. Ed. 956, is often cited in the fédéral courts as deciding that the 
state law controls iii this matter. In that case the court held that : 

"Whether the taking possession of after-acquîred property wlthlli foiir 
months of the filing of the pétition in banliruptcy, under a mortgage made 
in good f alth prior to that period, is good or is void as against the trustée 
in bankruptcy, dépends upon whether it is good or vold, according to the law 
of the state. Held, that such a taking is under the circumstances of this case 
good according to the law of Massachusetts as construed by its Suprême Ju- 
dlcial' Court." 

In speaking for the court, Mr. Justice Holmes said: 

"The question, then, Is one of Massachusetts law, and unf ortunately the dé- 
cision does not leave us free from doubt, upon that point. If hereafter the 
SupreméiOourt of the state should adopt a différent view from that to which 
we bave been: driven,! this case would cease to be a précèdent. The language 
oî ■ the Massachusetts statute is : 'Unless the property mortgaged bas been 
deliverëd to and retalned by the mortgagee, the mortgage shall not be valid 
against a person other than the parties thereto until it has been so recorded; 
and a record made subsequently to the time limited (flfteen days) shall be 
void.' Mass. Rev. Laws, e. 198, § 1. There are cases which indicate that an 
assignée in bankruptcy is a uuiversal successor, like an executor or a husband, 
and so that, as it Is put in Lowell, Bankruptcy, § 309, the assignée is the bank- 
rupt. * * * But it is the settled law of Massachusetts that such a flcti- 
tious identity does not sàtisfy the statute that the trustée in , bankruptcy 
is 'a person other than the parties thereto,' and that, thereforCj as agaiûst 
him, thé mortgage Is void. Blngham v. Jordan, 1 Allen (Mass.) 373, 79 Am. 
Dec. 748; Blanchard v. Oooke, 144 Mass. 207, 226, 11 N. B. 83; Haskell v. 
Merrill, 179 Mass. 120, 324, 125, 60 N. E. 485. Haskell v. Merrill is cited and 
relied on in the Suprême Court of the state, and we assume that it and the 
other cases cited still correctly state the law. It is clear under thèse cases 
that recordiflg or taking possession after the qualification of the trustée 
would be toô'lâte, and It ceftainly would seem not illogical to hold that às 
against him the mortgage was to be treated as nonexistent at any earlier date 
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until the thlijgs were done which made it good under the act. In thisease the 
court i^eaks of 'the pEoceedlngs by which the mortgagee obtained Ws lien, 
three weeks before the flling of the pétition,' wàlch at least suggests, if it doea 
not adopta the idea that the mortgage then first came into beiag as againat 
the trustée." 

Btlit in some late décisions înthis circuit the Court^f Appeals does 
nptitreat Humphrey v. Tatman as décisive, of the question that the 
State law is controlling; but tends to the doctrine that in equity this 
question is â fédéral question, and that équitable rights of claimants 
and of the trustée should be settled under the fédéral décisions, and 
without référence to local statutes and décisions. Upon an examina- 
tion of Humphrey v. Tatman, supra, it will be found that it relates to 
the title to chattels which were added to a stock of merchandise after 
it was mortgaged. It raises the issue whether a mortgagee gets any 
title to subsequently acquired property; but some of the language 
which I hâve quoted from that opinion relates to the question of how 
far creditors can seize that which is not the property of the bankrupt. 
The case turned on the question of the mortgagees having taken pos- 
session of the property. If the mortgagee had not taken possession, 
and the question had arisen whether the mortgagee could then hold the 
after-acquired property in question, as against the trustée in bank- 
ruptcy, the rule might hâve been stated diiïerently. In any event, 
the Court of Appeals in this circuit tends to hold the question as one 
having nothing to do with local statutes, but as presenting an équi- 
table question, which should be settled without référence to the stat- 
utes of the stâte where the question arises. In the late case of Alice 
H. Loveland, Petitioner, in the Matter of Warren H. Littlefield, 
Bankrupt, and Alfred W. Putnam, Trustée, Appellant, v. Alice H. 
Loveland, Petitioner (wherein the opinion is as yet unpublished), the 
Court of Appeals sustained a claim in equity under an unrecorded mort- 
gage of real estate, and held that the mortgagee had a lien superior to 
the rights of the trustée in bankruptcy. In speaking for the court, 
Judge Lowell said: 

"The gênerai prinelples of equltjr, as recognlzed In the fédéral courts, gîve 
effect to the intention of parties who intend to create a lien under the clr- 
cumstances of this case, notwitbstanding that their agreement by reason of 
its informality is invalid at law. In York Mfg. Co. v. Cassell, 201 U. S. 344, 
26 Sup. et. 481, 50 L. Ed. 782, the Suprême Court had to deal with an un- 
recorded conveyance in a state whose statutes required a record, and the title 
of the transférée was held to be superior to that of the trustée In bankruptcy. 
The statute there in question, as construed by the state court, made an un- 
recorded mortgage vOld as against certain classes of creditors, while leaving 
it vàlid as against other classes. The state statute before us makes the un- 
recorded conveyance void as against creditors without notice, leaving It valld 
as against those creditors who hâve notice of it." 

See, also, James v. Gray, 131 Fed. 401, 65 C. C. A. 385, 1 L,. R. A. 
(N. S.) 321; Tucker v. Curtin, 148 Fed. 939, 78 C. C. A. 557; Hew- 
it V. Berlin Machine Works, 194 U. S. 396, 303, 34 Sup. Ct. 690, 48 
L. Ed. 986. 

I hâve ref erred to the above cases as showing the current of late 
décisions of the fédéral court in this circuit, touching matters relating 
to rights under unrecorded mortgages, conditional sajes, and stat- 
utes of fraud. 
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In Atchison Railway Co. v. Hurley, 153 Fed. 503, in an opinion just 
sent down by the Circuit Court of Appeals for the Éighth Circuit, that 
court enforces an équitable lien upon very broad équitable principles, 
holding that the administration and distribution of the property of 
bankrupts is a proceeding in equity, and should be conducted on broad 
équitable Unes, with a view to recognizing and enforcing the rights 
of ail parties claiming an interest in the estate, whether they be légal 
or équitable or both. The court recites the Une of authorities to 
which I hâve already referred, and says: 

"Whatever rights the third party had agalnst the property of the bankrupt 
before the adjudication that party, In the absence of f raud or flxed liens creat- 
ed by state statutes in favor of others, has against hls estate In banliruptcy." 

Previous to thèse late décisions the fédéral courts hâve often held 
that the state law in référence to unrecorded mortgages was conclusive 
in construing the bankrupt act relating to this subject; and in the 
Loveland Case, supra, Judge Lowell remarks : 

"Where the trustée in banliruptcy and the transférée of the bankrupt both 
daim certain property which once belonged to the bankrupt, it may be diffl- 
cult to décide how far the title to the property In question dépends upon the 
state law which détermines the efiCect of the bankrupt's conveyance, and how 
far upon the bankrupt act which déclares what property the trustée shall 
take. The one law régulâtes the passage of title from the bankrupt and la 
interpreted by the state court. The other law régulâtes Its passage to the 
trustée and Is Interpreted by the fédéral court." 

The only case that has arisen in this district touching the question of 
an unrecorded mortgage was In re Shaw (D. C.) 146 Fed. 273. In 
that case — 

"a bankrupt who operated a tannery in Maine, some two years prior to the 
bankruptcy, executed a chattel mortgage to a créditer on ail the stock and 
materials at bis tannery, and such as should thereafter be acquired. By agree- 
ment the mortgage was not recorded, nor was any possession ever taken 
thereunder. Subsequently the mortgagee made a mortgage to secure an in- 
debtedness to a bank on certain bark at the bankrupt's tannery, to which It 
had no tltle unless by virtue of Its own mortgage. Also, by agreement, this 
mortgage was not recorded, but an attempted delivery of possession was made 
by golng to the tannery, scaling the bark, and placing on eaeh pile a small 
board, having thereon a letter of the alphabet, and then formally dellvering 
each plie to the agent of the bank who appolnted the bankrupt Its custodian. 
There was no visible change of possession, and the bankrupt's trustée took 
possession of and sold the bark as assets of the estate." 

And this court held : 

"That under Rev. St. Me. c. 93, § 1, which provides that 'no mortgage of Per- 
sonal property is valld against any other person than the parties thereto un- 
less possession of such property Is delivered to and retained by the mortgagee 
or the mortgage Is recorded,* there was no such delivery and rétention of 
possession as to validate elther mortgage, but that both were fraudulent as 
attempted secret liens, and vold as against the bankrupt's estate." 

And the court said : 

"The testlmony tends to show that, at the tlme of the giving cf the mort- 
gage to the bank, Shaw was Insolvent, that there was an obvions attempt to 
make the delivery to the mortgagee secret, rather than open, and that there 
was a distinct and affirmative understanding that the mortgage was not to 
be recorded; The case discloses a want of good falth, resultlng In an actual 
fraud upon the gênerai crçditors." 
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It wîll thus be seen that tiie court placed weight upon tHë fe'ct that 
there was an express agreerrient not to record the mortgage,; and that 
this agreement was a circumstance tending to show actual fraud. In 
such a "case, even under the récent décisions, the court must hold that 
the lack of record of a môrtgage is a circumstance showing fraud. 
So that, whatever may be the condition of the law, the Shaw Case was 
decided in accordance with the principles of equity; and so it is in 
Hne with the cases to which I hâve referred. The cases cited in the 
Shaw Case show the current of décisions up to that timè. The case to 
which I shall refer later in this opinion. In re Garcewich, 115 Fed. 
87, 53 C. G. A. 510, is in line with the Shaw Case, and refers to a 
secret lieh. 

; Later in this opinion I shall discuss other cases bearing upon unre- 
corded Holmes notes and notes relating to conditional sales. In those 
citations J shall refer to some fédéral décisions previous to the late 
décisions in this circuit. 

l^he question, however, relating to the claim of Mrs. Young to 
the fund defived from the sale of the mortgaged property does not 
necessarily dépend upon the record of the môrtgage ; for, in any event, 
sufïicient facts are not disclosed to sustain the équitable lien of the 
claimant upon the fund. The fund in question arises from the sale 
of the remnants of the whole of the mortgaged property. The mort- 
gage of Mrs. Young was upon a portion only of the property. Further 
than that no possession was taken by the mortgagee; and no efîforts 
were made by her to enforce her équitable rights. , Under the facts 
disclosed by the record, her claim cannot be enforced tO the fund of 
$325 derived from tiie sale of the remnants of the mortgaged prop- 
erty. ', '„,: ' , ,. 

(b) ^'hat are the équitable rights of, the claimaiit, Mrs. Young, 
in and to the fund arising from the adjustment ofthe fire Insurance? 

The record shows that at the time the loan was made there was an 
agreement that it was to be secured by an insuranÇe policy, and that the 
only Cppdition upon which the loan was obtained was the considération 
that the property should be insured for the benefit of Mrs. Young. 
In pursuanec of that agreement, the bankrupt had the property insurèd. 
One ôf the policies, for $1,000, upon its renewal, January 4, 1903, was 
made payable to Mynia A. Young. She was the beneficiary as her 
interest might appear. Does the testimony give her an équitable 
lien? 

It will be noted that we are not now discussing "property" within 
the meaning of the bankrupt act; but ftierely a contract to indemnify 
the insUred in the event' oi a loss by fire. It is évident that a fire 
insurance policy is not an asset to which the purchaser could look for 
security until the occurrence of the loss by fire: : 

Did, then, an équitable lien exist, in conséquence of the agreement, 
upon the policy and the money received theref rom ? 

In Wheeler v. Insurance Company, 101 U. S. 439, 25 L, Ed. 1055, 
itWasheld that: 

"tV^here by hig covenant or otherwise a mortgagor . is bound to Insure the 
mortèàged preiqises (or the better security of the rnortgagees, the latter hâve, 
to the extent of their interest In the property destroyed, ^n équitable lieu 
upon the money due on a policy talien out by hlm." 
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In speaking for the Suprême Court, Mr. Justice Bradiey said: 

"It Is settled by many décisions In this country that, if the mortgagor la 
bOTind by covenant or otherwise to tnsure the mortgaged premlses for the 
better security of the mortgagee, the latter will hâve an équitable lien upon 
the money due on a pollcy talten out by the mortgagor to the estent of the 
mortgageé's interest in the property destroyed. • » * And this equity ex- 
ista, although the contract provides that in case of the mortgagor's failing to 
procure and assign such insurance the mortgagee may procure It at the 
môrtgagor's expense." •• 

It will be observed that in the claim now bef ore the court the mort- 
gagee is made the beneficiary in the pollcy, so that she has a stronger 
claim than arose in the case which I hâve just cited. She has sub- 
stantially the same claim in equity that she' would hâve had if the 
insurance policy had been taken out in the name of the barikru'pt, and 
had then been assigned to her. 

See, also, Richardson v. White, 167 Mass. 58, 44 N. E. 1072; Stearns 
V. Quincy Ins. Co., 124 Mass. 61, 26 Am. Rep. 647, and cases cited. 

The fédéral courts hâve held, in a consistent line of decisons, that in 
circumstances like those in the case at bar the recording of an équi- 
table lien is not necessary. 

In Re Little River Lumber 'Ço. (D, Ç.) 92 Fed. 585, the court said: 

"The transfer of thèse policies was not required by any law to be recorded 
or registered in order to give notice. • * * Prior to the flre thèse policies 
were not assets, like notes, mortgages, and other choses in action, to which 
creditors could look for security. Indeed, the eompany could not collect 
them. There had been no loss, and their collection depended on the loss. 
* * * Is the équitable assignnient thus made of the proceeds of a policy 
thus pledged more than four months bef ore bankniptcy, in violation of the 
bankrupt act? If so, of what provision? • * 'la the first place, thèse 
Insurance policies were not property within the meaning of the bankrupt law. 
They were mère contracts to indemnify the assured in the event there was a 
loss by flre. They were not an asset to which creditors could look for any 
security until a loss had occurred. * • • They were, hovvever, assignable 
in equity, and, before the loss, had been hypothecated to O'Dwyer & Ahern as 
collatéral. But, If the policies were property, in order to contravene the 
section referred to they must hâve been transferred 'with intent to prefer 
such creditors over his other creditors.' * ♦ • When the original pledge 
was made, the évidence shows the eompany was solvent. It was insolvent 
when most of the policies were renewed, and most of them were renewed 
more than four months prior to the bankruptcy of the eompany." 

In the claim now before me the facts stated in the record show that, 
as a condition for making the loan, there was an agreement to insure 
for_ the benefit of the claimant, and that the policy and the renewal 
of it were taken in her name as her interest might appear. Her in- 
surable interest appears by the facts found in the statement of the 
case which I hâve made. Her équitable interest appears as I hâve 
just pointed out. 

I find, then, that an équitable lien existed upon the policy for $1,000 
to secure the claim of Mynia A. Young to the extent of that claim, 
namely, the sum of $600, with interest from January 7, 1903, making 
her whole claim $763.20. 

2. The claim of W. L. Blake & Co. is also to be considered in 
two parts. 

155 F.— 23 
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(a) Hâve they an équitable lien upon the fund of $335 derived from 
tlie s^le of. the remnants of the property ? 

The case shows that in October and December, 1901, the bankrupt 
made certain contracts with Blake & Co. for the purchase of machinery 
described in the contracts. He gave Holmes notes, reciting severàlly 
that they were given for the property described, and that the title was 
to remain the property of Blake & Co. until the several notes were 
fully paid. Thèse notes were recorded in the office of the town clerk. 
of Vanceboro; but were never recorded in the town of Calais, where 
Hicks lived. Section 5 of chapter 113 of the Revised Statutes of 
Maine provides : ' 

"No agreement that Personal property bargalned and dellvered to another, 
shall remain the property, of the seller till pald for, Is valld unless the same 
l8 ta writlng and signed by the person to be bound thereby. And when so 
made and signed, whether sald agreement Is, or Is called a note, lease, con- 
ditional sale, purchase on Instalments, or by any other name, and In what- 
ever fonn It may be, It shall not be valld, except as between the original par- 
ties thereto, unless It Is recorded In the office of the clerk of the town In wUÎch 
the purchaser résides at the tlme of the purchase." 

I hâve already quoted the provisions (sections 67a and 70a) of the 
bankrupt act. In deciding whether the claimant can enforce an équi- 
table lien upon the fund derived from the sale of the remnants of the 
mill, it becomes material to inquire whether the property covered by the 
Holmes notes and the property sold are the same. I find that each 
note was for a différent property. The first was for a boiler, angine, 
steam pump, smokestack, shafting. The second was for corrugated 
roofing, piping, and similar supplies. The property from which the 
fund is derived was the remnant after the destruction of the mill and 
contents by fire. The chattels covered by the Holmes liotes are, then, 
but a part of the property, the remnant of which bas been sold and 
has become the basis of the fund in question. There being différent 
claimants making claims upon this fund, and there being no identity 
of property, it is impossible to impress the whole fund with the 
equities arising from thèse two Holmes notes. Inasmuch as the case, 
however, may go beyond this court, it is not wise to dismiss the case 
by passing upon this mère question of fact, but it is wise to consider 
what eflfect the nonreçording of the Holmes notes has upon this 
subject-matter. Much that I hâve said relating to the first daim ap- 
plies to the claim which I.am now considering. Notwithstanding the 
apparently sweeping phi'asèology of sections 67a and 70a of the bank- 
rupt act, I haye already obserVed that the courts in this circuit hâve 
lately shown at least a tèndency to hold that thèse sections of the 
bankrupt act are not applicable to conditional sales, even though ex- 
pressly declâred by staté statutes to bé void for lack of record, and 
that the whole subject is to be treated with référence to the fédéral 
décisions and without référence to local statutes or local décisions of 
the States. Loveland Case, supra; James v. Gray, supra; Tucker 
v. Curtin, supra; Hewit v. Berlin Machine Works, supra. 

A similar question was before Judge Webb in this district in 1899, 
in the proceedings of George D. Robinson, individually and as a mem- 
ber of the firm of Robinson & Hodgdon. In that case the Abram 
French Company proceeded against Wilford G. Chapman, as trustée 
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in bankruptcy of Robinson & Hodgdon, to recover personal property 
which the company had delivered to the bankrupts. In an anpublished 
opinion, Judge Webb said: 

"The Abram French Company dld not sell the articles so speclfled, but con- 
tracted to lease them to Robinson & Hodgdon, upon terms agreed to, by which 
the lessees would flnally beeome vested with the title to the property upon per- 
formlng ail the conditions agreed to be contalned in the lease. * * • The 
Abram French Company never parted with the title and property In the ar- 
ticles In controversy. Wlthout considering what might hâve been the rights 
of attaching creditors of Robinson & Hodgdon or bona flde purchasers for 
value, since no such question Is presented in the case, I hold that the spécial 
agreement was valid as between the French Company and Robinson & Hodg- 
don, that tbey might at any time hâve taken possession of the articles, that 
the title of the trustée is no greater than that of the copartuershlp and the 
partners;" 

He refers to Donaldson v. Farwell, 93 U. S. 631, 33 L. Ed. 993, 
Stewart v. Platt, 101 U, S. 731, 25 L. Ed. 816, Dudley v. Easton, 104 
U. S. 99, 26 L. Ed. 668, and also adopts the language of the court in 
Yeatman v. Savings Institution, 95 U. S. 764, 766 (24 L. Ed. 589), 
in which it was held: 

"The establlshed rule is that exeept in cases of attachments agalnst the 
property of the bankrupt within a prescribed time preceding the commence- 
ment of proceedings in bankruptcy, and exeept in cases where the disposi- 
tion of property by the bankrupt is declared by law to be f raudulent and void, 
the assignée takes the title subject to ail equlties, liens, or Incumbrances, 
whether created by opération of law or by act of the bankrupt, which ex- 
isted agalnst the property in the hands of the bankrupt. He takes the prop- 
erty in the same 'pUght and condition' that the bankrupt held It" 

Judge Webb then proceeds : 

"There was delay on the part of Robinson & Hodgdon In executing thi8 
lease, among other reasons, because Hodgdon made objection to engaglng in 
a copartnershlp. Correspondence followed, in which the Abram French 
Company called attention to the failure to sign and return the lease, and 
were informed that the draf t which was sent had In some way beeome lost. 
By the lease a payment of $300 was to be made in cash at once, but it was 
never made. One bundred and twenty-flve dollars was sent with suggestion 
of other changes in the terms of the lease, espedally as to its tlmes and 
amount of payments. Thèse changes were never assented to by the French 
Company, who constantly Insisted upon a performance by Robinson & Hodg- 
don of the contract of lease." 

In that case it appears that there was no completed contract which 
could hâve been recorded ; and therefore it could not hâve been within 
the provisions of section 5, c. 113, Rev. St. Me. The case is dis- 
cussed precisely as if the bankruptcy law of 1898 had been the same as 
the bankruptcy law of 1867, and did not contain the provisions 67a 
and 70a. But, as I hâve said, in that case there was nothing to be 
recorded. There was no agreement calling for any record. While 
the goods had been forwarded to Portland, the terms under which they 
had been retained had not been definitely fixed and reduced to writing. 
And iri that case Judge Webb did not discuss the principles laid down 
in the late cases in this circuit to which I bave referred. In another 
branch of the case at bar I hâve already commented upon Humphrey 
v. Tatman, supra, and other cases in which the fédéral courts hâve 
followed the décisions of the state courts, relating to^ the effect of 
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unrecorded condîtional sales. In the Garcewich Case, supra, Judge 
Wallace shows the gênerai attitude of the fédéral courts upon this 
subject, and especially upon f raudulent condîtional sales. He says : 

"It Is the settled law of this state that Personal property may be sold anû 
delîvered under an agreement for the payment of the priée at a future day, 
and the title by express agreement remain In the vendor until the payment of 
the purchase price. In such a case the payment is strlctly a condition précèd- 
ent, and until the performance the title does not vest in the buyer. It Is one 
of the exceptional cases in whlch the law tolérâtes the séparation of the ap- 
parent from the real ownership of chattels whcn the honesty of the transac- 
tion Is niade to appear; but, when the purpose for which the possession of 
the property Is dellvered is inconsistent with the continued ownership of the 
vendor, thë transaction will be presiuned fraudulent as against purchasers and 
creditors.: iThe transaction will be deemed merely colorable, and the title to 
hâve been vested absolutely In the buyer. Ludden v. Hazen, 31 Barb. (N. Y.) 
650 ; Frank v. Batten, 49 Hun, 91, 1 N. Y. Supp. 705 ; Bonesteel v. Flack, 41 
Barb. (lï. X) 435. When the' property Is dellvered to the vendee for con- 
sumption or sale, or to be dealt with In any way inconsistent with the owner- 
ship ,ç)f thé seller, or so as tp destroy his lien or right of property, the trans- 
action çauntJt be upheld as a co'nditional sale, and is a f raud upon the ereditors 
of the vetideé. Even in the case of à chattel mortgage, when it is under- 
stood between the mortgagor and the mortgagee that the mortgagor may sell 
the chattels in his business, and use the proceeds, the transaction Is' fraudu- 
lent in law as against the ereditors of the mortgagor. Such an arrangement, 
If expressed in the instrument, defeats its essential nature and qualitles as 
a mortgage, so that, in a légal sensé, it is nbt a secufity, but merely the ex- 
pression of a confidence by the mortgagee in the montgagor, and, if made, 
but not expressed in thé instrument, is equally vicious, if not more sugges- 
tive of a fraudulent purpose." 

Dealing with this subject, the following décisions of the fédéral 
courts are important, although many of them hâve taken a différent 
view of the law relating, to unrecorded mortgages and condîtional 
sales from that taken by the leading cases in this circuit: Re Chesa- 
peake Shoe Co. v. Seldner, 122 Fed. 593, 58 C. C. A. 261 ; Re Joseph- 
son (D. C.) 116 Fed. .404; Re Tatem & Ano. (D. C.) 110 Fed. 519; 
Re Shîrley, 113 Fed. 301, 50 C. C. A. 253; Re Pékin Plow Co., 112 
Fed. 308, 50 C. C. A. 357; Re Builders' Lumber Co. (D. C.) 148 
Fed. 344; Re Foundry & Machine Co,, 17 Am. «Bankr. Rep. (August, 
1906) 291, 147 Fed. 838; Re Bradley, Alderson & Ce, 17 Am. 
Bankr. Rep.' 495, 149 Fed. 354; Re Stnith & Schuck, 13 Am. Banki-. 
Rep. 103, 133 Fed. 301; Re Nathan Lukens, 14 Am. Bankr. Rep. 
683, 138 Fed. 188; Fisher- v. Cushman, 103 Fed. 860, 43 C. C. A. 
381. 51 L. R. A. 293. 

I hâve referred to thèse cases, and especially to the récent cases in 
this circuit, in order to show the présent condition of the fédéral law 
relating to this subject. I do not base my décision, on this branch of 
the case, upon the fact of the lack of record; of the Holmes notes, 
but I come to my conclusion, because the facts shown in the record are 
not sufficient to impress the f und with the équitable claims arising 
under thèse conditiônal sales. 

(b)^ What are the équitable rights of thèse claimants under their 
insurance policies? 

Upon this point, the record. shoWs ap, agreement between the bank- 
rupt and Blake & Co. that the bankrupt should insure the property 
received from, Blake & Co. ; that the bankrupt took out a policy in the 
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Liverpool & London & Globe Insurance Company payable to Blake 
& Co. in accordance with the agreement. This agreement relating to 
insurance was an oral agreement. Neither the conditional contracts, 
nor any of the mortgages in the case, contain any agreement relating 
to insurance. The record further shows that Hicks carried out 
his agreement to insure. The letters contained in the record show 
that h'e did as he agreed, and that the policy was, in fact, taken out and 
delivered to Blake & Co. in the Hamburg-Bremen Insurance Company, 
and later in the Liverpool & London & Globe. The claim of Blake 
& Co. differs from that of Mrs. Young, however, in this : that in her 
case she was named as beneficiary in the policy. Blake & Co. were 
not named as beneficiaries in policies which existed at the time of the 
fire; but, on the other hand, notwithstanding the policy in the Liver- 
pool & London & Globe was origirially payable to Blake & Co., at 
the time of its renewal the bankrupt requested the agent of the 
company to make it payable to his wife, instead of to Blake & Co., 
and it was so made in conséquence of this request. Blake & Co. knew 
nothing of this change until after the loss by fire. In conséquence of 
the agreement to iftsure which the case shows, did an équitable lien 
exist upon the insurance policies and upon the moneys which hâve been 
reçeivpd from them ? 

I hâve already cited and considered Wheeler v. Insurance Com- 
panv, supra. 

In Farmers' Loan & Trust Co. v. Penn Platè-Glass Co. et al., 103 
Fed. 132, 43 C. C. A. 114, 56 L. R. A. 710, it wâs held that: 

"The rule that, where a mortgagor has eovenanted to insure the mortgaged 
property for the beneflt of the mortgagee, a court of equity may Impress an 
équitable lien in favor of the mortgagee upon a fund iirising from insurance 
talien by the mortgagor in his own name, is based upon the existence of an 
express contract by which the owner agreed to give a lien upon that par- 
ticular fund, and upon the maxim that equity regards as done that -which 
ought to be done; but, as equity cannot create the lien independently of con- 
tract, such rule cannot be applied to the proceeds of Insurance taken for 
his own betieflt by a grantee of the equity of rédemption In the property sub- 
ject to the mortgage, between whom and the mortgagee there Is no contract 
with respect to such fund." 

In that case, in speaking for the Circuit Court of Appeals for the 
Third Circuit, Judge Gray quoted the language of the court in Wheel- 
er V. Insurance Company, supra, and said : 

"The équitable lien in such case arises from the unperformed contract be- 
tween mortgagor and mortgagee. )Sq\iity regards as done that which ought 
to be done. And, therefore, if the mortgagor, haring so eovenanted, fails to 
make the policy of Insurance payable to the mortgagee, or to assign the same, 
before or after loss, the fund arising therefrom is clearly within the opération 
of the fimdamental maxim just quoted, because the mortgagor was bound to 
so fulflU his promise to the mortgagee as that funds arising from insurance 
efCected by the mortgagor should belong to the mortgagee, at least to the 
extent of his (the mortgagee's) interest in the property insured. This promise 
or executory contract equity will enforce by impressing such funds with a 
lien In favor of the mortgagee, whether in the hands of the mortgagor, his 
hoirs, executors, or administrators, the insurance company, or voluntary as- 
signées of said funds, or purchasers or Incumbrancers thereof with notice. 
Walker v. Brown, 165 U. S. 654, 664, 17 Sup. Ct. 453, 41 L. Ed. 865; 3 Pom. 
Bq. Jur. f 1235. But, apart from cases of fraud, it is only when there is 
such a contract or promise, which can be so enforced, that courts of equity 
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vin .Tecognlae for that purpose the existence of an équitable lîenjf In, such 
case the lien is impressed upon funda or property, whicli, belonging to the 
ptoiiilsoï', wefe the ve^ funds or property which constituted the subject-mat- 
ter bf the contract, ôr to Which the contiract or' promise réiated. It Is essen- 
tlal, therefore, that the funds or other property which are to be cliarged with 
the lien should hâve, either at the time of the contract or af terwards and 
while it was stili unperformed, belonged to the party agalnst whom the con- 
tract is to be so enforced, and be so identifled, even though at the time of 
suit the said funds or property hâve corne into the hands of volunteers, or of 
others who may be affected with notice. There must, therefore, éxist a con- 
tract by the party owning, either in prsesenti or In expectancy, the propértj' 
sought tp. he chargea, which dlrectly or by necessary implication expresses 
the intention to charge such property with the lien, in favor of the other 
party, to the contract. Thèse requlsites to the establishment of an équitable 
lien are «lèarly recognized by the Suprême Court in the late case of Walker 
V. Brown, 165 U. S. 654, 664, 17 Sup. Ot. 453, 41 L. Ed. 865. The court in 
that eàse quote and adopt the language of the Suprême Judicial Court of 
Massachusetts in Pinch v. Anthony, 8 Allen (Mass.) 53G. * * * Equity 
will, under some clrcumstances, enforce ttie performance of a contract, or 
of a duty growlng out of a contract, through the indirect methods of the récog- 
nition of un équitable lien or assignment ; but it will not, In the absence of 
fraud, create the duty or obligation Independently of a contract, expressed 
intent, or will, at some time entered Into or declared by the party sought to 
be charged." 

This case was affirmed, on appeal, by the United States Suprême 
Court in Farmers' Loan & Trust Co. v. Penn Plate-Glass Co., 186 
U. S. 434, 23 Sup. Ct.. 843, 46 L. Ed. 1334. In speaking for the 
Suprême Court, Mr. Justice Peckham said: 

"The case of Wheeler v. Insurance Company is founded upon the existence 
of the obligation of the mortgagor to Insure, and It Is said that, under such 
clrcumstances, the mortgagee will bave an équitable lien upon the money due 
upon a pollcy of Insurance taben out by the mortgagor to the extent of the 
mortgagee's interest In the property destroyed, and that such équitable lien 
exists, although the contract provlded that in case of the mortgagor's f allure 
to procure and assign that Insurance the mortgagee might procure it at the 
iQortgagor's expense. If the Insurance had been tàken out by this mortgagor 
Company, even in Its own name, we would hâve the same principle as declded 
in the last clted case, and the complalnant herein might, as its cotlnsel claim, 
hâve had an équitable lien upon the mon'eys arising from such Insurance to 
the extent of the loss under the mortgage." 

In Walker v. Bi-own, 165 U. S. 654, 664, 17 Sup. Ct. 453 (41 L. Ed. 
865), in speaking for the Suprême Court, Mr. Justice White said: 

"The questions which flrst require solution are: Did the agreement em- 
bodied In the letter create an équitable' lien. In favor of Walker & Co., npon 
the bonds of Brown pledged to the Union National Bank? And, if so, were 
they returned to Brown under such clrcumstances as to cause the lien. If any 
existed, to be operative agalnst the bonds in the hands of Mrs. Brown, who 
holds them under a gift from Brown, and, therefore, subject to such lien, if 
any, attached to them in the hands of Brown? Before considering the con- 
tract itself and the issue of fact which arlses, it is necessary to fix the légal 
prlnclples by which the question of équitable lien Is to be determlned. It is 
clear that If the express Intention of the parties was to create an équitable 
lien upon the bonds or the value thereof, or if such intention arlses by a neces- 
sary implication from the terms of the agreement construed with référence to 
the situation of the parties at the time of the contract, and by the attendant 
clrcumstances, such équitable lien will be enforced by a court of equity against 
the bonds in the hands of Brown or against third persons who are volunteers 
or hâve notice." 
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In Wilder v. Watts (D. C.) 138 Fed. 436, ît was held: 
"Where an alleged bankrupt before insolvency arranged to borrow money to 
purchase goods under an agreement tbat he would bave the goods insured, and 
assign the policies to the lenders as collatéral security, and loans were made 
to him, the agreement operated as a valid équitable asslgnment of the policies, 
although they were not delivered when Issued, nor actually assigned untll 
after loss, when the borrower was Insolvent" 

Judge Brawley said . 

"Hère the debtor agreed to Insure for the protection of his creditor, In 
order to obtain the money loancd. He could not hâve obtained the advaneea 
otherwiae, and the agreement to transfer the policy of Insurance was not an 
asset on the faith of whieh he received other crédit. There was no proof that 
other creditors sold hlm goods on the faith of the Insurance policy. * * • 
It was not an asset avallable for creditors until the lire, and an efCectlve 
transfer of the policy could not hâve been made before the flre, because most 
of the standard forms of policy forbid an assignment before a loss." 

Judge Brawley refers to Swearingen v. Insurance Company, 53 
S. C. 315, 39 S. E. 733, in which Chief Justice Mciver said : 

"While a policy of Insurance Is purely a Personal contract between the In- 
surer and the assured, and hence the mortgagee of the premises insured, mere- 
ly as such, bas no interest, either in law or equity, In a policy of insurance 
taken out by the mortgagor In his own name and for his own benefit, yet if 
the mortgagor Is bound, either by covenant In the mortgage or otherwise — 
for exampie, by a valid verbal agreement — to keep the property Insured, as a 
further security for the payment of the mortgage debt, then the mortgagee la 
entltled to an équitable lien upon the money due on the policy of Insurance, 
even though taken out In the name of the mortgagor." 

In Stearns v. Quincy Insurance Ce, 134 Mass. 61, 36 Am. Rep. 647, 
the action was one of contract to recover upon a policy of fire in- 
surance. The court said: 

"The plaintiff relies on the ruie that where a promise Is made by one per- 
son to procure insurance upon property, in whIch another has some interest, 
for the benefit of the latter, and then the promisor, with the Intention of per- 
forming his promise, obtains a policy of insurance In his own name, the party 
intended to be benefited will hâve an équitable lien on the policy and its pro- 
ceeds, which he may enforce agalnst the insurer or the promisor, or may main- 
tain against the creditors of the latter. This rule, and the lien thus created, 
it Is said, will be regarded and enforced both at law and In equity. * • • 
In ail the cases found which support the claim of the mortgagee to Insurance 
obtained by the mortgagor In his own name, the facts were such as to justify 
the conclusion, by estoppel or otherwise, that such Insurance was obtained 
by the latter as the agent of, or with iutent to perform the obligation be had 
assiuned to, the former." Richardson v. White, supra; James v. Newton, 
142 Mass. 366, 8 N. E. 122, 56 Am. Rep. 692; Bxchange Bank v. McLoon, 
73 Me. 508, 40 Am. Rep. 388 ; Providence County Bank v. Benson & Trustées, 
24 Pick. (Mass.) 204; In re J. F. Grandy & Son (D. C.) 146 Fed. 318; Long v. 
Farmers' State Bank, 17 Am. Bankr. Rep. 103, 147 Fed. 360. 

I have already called attention to In re Little River Lumber Com- 
pany, supra, and the line of cases which hold that the record of the 
équitable lien is not necessary. 

On a careful examination of the law and of the évidence shown in 
the record before me, I have no hésitation in concluding that the case 
shows a clear and distinct oral agreement on the part of Hîcks that he 
would insure the property received from Blake & Co. until his in- 
debtedness was paid in full ; that he confinned this oral agreement by 
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three letters ; that he did insufe a part of the property în question în 
the I*iverpool & London & Globe Insurance Company, and a part 
in the Capital Insurance Company; that an équitable lien in favor of 
Blake & Co. existèd upon such policies, and is impressed upon the 
fund arising from them, to secure the payment of the indebtedness 
due to that company. The renewal policies were merely substitutes 
for the original policies, The fact that Mrs. Hicks' nanie was in- 
serted as beneficiary in the Liverpool & London & Globe policy at the 
time of its reneWal cannot afïect the équitable rights of Blake & Co. 
As to the eflfect of inserting her name in the policy, I refer to Wit- 
tenberg Veneer & Panel Co. (D. C.) 108 Fed. 593 ; Ames v. Richard- 
son, 29 Minn. 330, 13 N. W. 137 ; McDonald v. Daskam, 116 Fed. 
276, 53 C. C. A. 554; Fairbanks v. Sargent, 104 N. Y, 108, 9 N. E. 
870, 6 L. R. A. 475, 58 Am. Rep. 490. 

Although thèse claimants were not inserted as benéficiaries in the 
final renewals of the policies, equity treats as done what ought to hâve 
been done, and what it was clearly the intention of the parties to do. 
Nordyke & Marmon Co. v. Gery et al, 113 Ind. 535, 13 N. E. 683, 
2 Am. St. Rep. 319. 

The court finds, then, that an équitable lien is impressed upon the 
Insurance fund to secure the claim of W. L. Blake & Co. to the ex- 
tent thereof, namely, in the sum of $597.11, due on the 2d day of 
January, 1904, and interest thereon, making their fuU claim the sum 
of $723.70. 

3. In respect to the claim of Arabella Hicks, the wife of the bank- 
rupt, the case shows that Hicks assigned to his wife his claim against 
the Capital Fire Insurance Company. The assignment was orig- 
inally dated August 38, 1903, and afterwards changed to August 25, 
1903. Mrs. Hicks testifies that the assignment of this policy was made 
to protect her from loss for money which she had loaned her husband, 
and that her husband thought she ought to be secured. It is un- 
questioned, however, that this assignment was to secure a prior exist- 
ing indebtedness. The assignnient was made on August 35, 1903. 
Hicks' pétition in bankruptcy was filed in this court December 3, 
1903. The assignment was clearly a préférence, and was in viola- 
tion of sections 60à and 60b of the amended bankrupt<y act of Feb- 
ruary 5, 1903 (33 Stat. 799, c. 487 [U. S. Comp. St. Supp. 1905, p. 
689]). Mrs. Hicks had no légal claim. She has no équitable lien 
upon any fund now before the court. 

4. The claim of Edward A. Holbrook : The learned counsel for Hol- 
brook contends that his claim to the proceeds of the remuants of the 
plant and the proceeds of the Insurance policy is paramount ; that he is 
a real estate mortgagee to the extent of his claim of $3,000 and in- 
terest, and, as such, he was given a statutory lien upon the proceeds 
of the Insurance policy ; that, although he made no agreement in writ- 
ing to convey to Hicks the land on which the mill and plant were 
erected, yet the oral agreement to that effect, coupled with Hicks' 
possession, . gave Hicks a vested équitable title; that the mortgage 
from Hicks to Holbrook was a real estate mortgage, and, as such, was 
properly recorded in the registry of deeds for Washington cùunty; 
that, although the mortgage did not mention the land, the conveyance 
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of the buildings carried with it the mortgagor's équitable tîtie to the 
land. 

The learned counsel for this respondent daims, however, that, if 
Holbrook cannot be held to hâve a prior claim as a real estate mort- 
gagee, he still has an équitable lien upon the insurance fund. 

(a) What are the rights of Holbrook as a real estate mortgagee? 

The learned counsel for Holbrook contends that the mortgage froni 
Hicks to Holbrook was intended to be a mortgage of real estate, and 
that it operated as such a mortgage. He cites the case of Hatch 
V. Brier, 71 Me. 542, in which the Suprême Judicial Court of Maine 
held that a deed of the westerly part of a dwelling house and one- 
half of the cellar conveys the land under the part of the dwelling 
house conveyed. In this case, in speaking for the court, Mr. Chief 
Justice Appleton cites Cunningham v. Webb, 69 Me. 93, and says that, 
in that case, Libby, J., uses this language : 

"A grant of a house standing on a lot of land, fenced and nsed as a house 
and garden, conveys, not only the house, but the lot of land on whlch it 
stands, unless it appears from the deed, or the facts and circumstances exist- 
ing at the time applicable to the estate, that that was not the intention of the 
parties." 

The Maine cases cited by the learned counsel are in line with Che- 
shife V. Inhabitants of Schutesbury, 7 Metc. (Mass.) 566, 568, where, 
in speaking for the court of Massachusetts, Judge Wilde said : 

"By the grant of a dwelling house the land under it passes as necessary to 
its use and enjoyment." Greenwood v. Murdock, 9 Gray (Mass.) 20, 22, 69 
Am. Dec 272. 

I will not now discuss the question whether, under certain récent dé- 
cisions of the fédéral courts, the above cases hâve any applicability 
in a court of bankruptcy. It is enough to say that in any court thej 
cannot be décisive of the question now before me. In those cases the. 
grantor of the building was the owner of the land upon which the 
building stood; and the court held that, in conveying the building 
he conveyed, not only the building, but the land on which it stands, 
unless it appears from the deed, or from the circumstances, that such 
was not his intention. But in the case before the court the land in 
question was owned by Holbrook and his co-tenant. Hicks was under 
an oral agreement with them respecting the purchase of that land from 
them, upon which he intended to erect a mill. The paper which is 
not claimed by Holbrook to be a real estate mortgage was a mortgage 
upon the building and machinery placed upon Holbrook's land. The 
cases in the Suprême Judicial Court of Maine hâve no applicability 
to such a State of facts. Clearly Holbrook cannot be heard in court to 
say that this mortgage in question is a mortgage of real estate, when he 
himself holds the title to the real estate. Under the légal aspect of the 
case, the mill, when erected, must hâve become a part of the realty. 

In Milton v. Colby, 5. Metc. (Mass.) 78, it was held that: 

"Where A., the owner of laud, agrées to sell it to B., and to eonvey It to 
him by deed when B. shall erect a house thereon, and B. agrées to erect a 
house thereon, and that he wIU, on receiving a deed of the land, mortgage It 
to A. to secure the purchase money, B. does not, by ereeting the house, acquire 
any property therein. but the same becomes a part of the realty ; and a mort- 



362 155 FEbËEAL REPORTER. 

gage of the house by B. before he recelves a deed of the land conveys nothlng 
to the mortgagee." 

In delivering the opinion of the court, Mr. Chief Justice Shaw said : 
"The court are of opinion that the plalntifis took no interest by the mort- 
gage made to them by Dlggles of the house in question. • * • ïhe gênerai 
rule is that the érection of a building on the land of another makes it part of 
the realty, and, of course, it becomes the property of the owner of the soil ; and 
It is only in virtue of an express agreement between the owner and builder 
that one can hâve a separate property in a building, as a chattel, with a right 
to remove it. The agreeipent between thèse parties, so far from being such 
an agreement, was in légal efCect an agreement that the building and soil 
should be united and held together as one tenement, and the security of the 
builders was In the Personal agreement of the owner, by which they could 
require bim, on complying wlth the terms of the agreement on their part, 
to convey the fee to them, by whlch they would obtain a légal tltle to the 
buildings wlth the soil," Hemenway v. Outler, 51 Me. 407 ; Kingsley v. McFar- 
land et al., 82 Me. 231, 19 Atl. 442, 17 Am. St. Rep. 473 ; Lapham v. Norton, 71 
Me. 83 ; Westgate v. Wixon, 128 Mass. 304 ; BJastman v. Foster, 8 Metc. (Mass.) 
19. 

In the case last cited it was held that : 

"A building erected on the land of one who has glven a bond to the builder 
to convey the land to him, on his paying a certain sum withiu a certain time, 
Is not the Personal property of the builder, withiu the meaning of Kev. St. c. 
74, § 5, 80 as to require a mortgage thereof, glven by the builder to the owner 
of thé land, to be recorded in the town clerk's office, in order to render it 
valid as against the creditors of the mortgagor, nor so as to cause a for- 
feiture of the building to the mortgagee, under Rev. St. a 107, § 40, in 60 daya 
after breach of the condition of the mortgage." King v. Johnson, 7 Gray 
(Mass.) 239; Butler v. Page, 7 Metc. (Mass.) 40, 39 Am. Dec. 757. 

Under any fait considération of the rights of thé parties, it cannot 
be held that the mortgage was a mortgage of real estate. As to its 
being a mortgage of personal property, the language of Chief Justice 
Shaw in Eastman v. Foster, supra, seems to apply to this mortgage. 
It was not a pure mortgage of personal property "to be redeemed or 
forfeited as ordinary chattels mortgaged by the owner." In another 
branch of this opinion I hâve stated the attitude of the law in regard 
to unrecorded chattel mortgages. Without entering upon the ques- 
tion of the efïect of the nonrecording of a mortgage of personal prop- 
erty, I do not find that there is sufficient in the case to impress the 
fund of $325, arising from the sale of the remnànts of the mill, with 
an équitable lien for the benefit of the claimant Holbrook, 

It should be further observed that the allowance of the claim of 
Holbrook to thèse f unds has been most strenuously opposed by counsel 
for the other respondents, who contend that the statutes of Maine, 
which give a mortgagee of real estate a lien upon the Insurance placed 
thereon by the. mortgagor, hâve no application to the présent cause, 
because there is no évidence that shows, or tends to show, that Hol- 
brook ever adppted any measures to entitle him to the benefit of the 
statutes referred to. 

It is likewise contended that Holbrook, having the fee to the real 
estate upon which the improvements were placed, and having taken 
a mortgage of such improvements, is thereby estopped from setting up 
that such mortgage is not a chattel mortgage, for the reason that such 
claim is inconsistent with the language of the mortgage and the rights 
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of the parties thereunder. W'ith equal carnestness, they urge that this 
court shauld apply the rule, which is frequently adopted in the féd- 
éral courts, that, when the language of a contract is ambiguous, the 
practical interprétation of it by the parties is entitled to great, and 
sometimes to controUing, influence. District of Columbia v. Gallaher, 
134 U. S. 505, 8 Sup. et. 585, 31 L. Ed. 526; Gonstable v. National 
Steamship Co., 154 U. S. 51, 14 Sup. Ct. 1062, 38 L. Ed. 903 ; Top- 
liff V. Topliflf, 122 U. S. 131, 7 Sup. Ct. 1057, 30 L. Ed. 1110. 

In applying this rule to the case at bar, they urge that as both Hicks, 
the mortgagor, and Holbrook, the mortgagee, hâve dealt with the 
improvements as if they were personal property, the court should 
treat the mortgage as one of that class. Great stress is also laid upon 
the fact that the mortgage was originally recorded in the town clerk's 
office at Vanceboro, and after the institution of proceedings in bank- 
ruptcy it was recorded in the town clerk's office at Calais, and it is 
urged that this fact shows that the parties continued to regard the 
mortgage as one relating to personalty. There is force in thèse 
contentions. But, in view of the conclusions which the court has 
reached, it becomes unnecessary to consider or pass upon them. 

(b) Did Holbrook hâve an équitable lien upon the Insurance fund? 

Of the $2,000 representing his claim, a large part was expended in 
the coristruction of the mill which was covered by the insurance. The 
case shows that, after the mortgage, there was an agreement that 
Hicks should insure the property for Holbrook's benefit. He was not 
made beneficiary in any insurance policy, as in the Young claim. 
There was no agreement with référence to any particular policies un- 
der which he should hâve the benefit, as in the claim of Blake & 
Co. ; but there was an agreement that he should be protected by insur- 
ance. After the satisfaction of the claim of Mrs. Young in respect to 
one policy upon which she has an équitable lien, and after the satis- 
faction of the claim of Blake & Co. upon the two policies on which 
their claim is impressed, there still remains a balance of the insurance 
fund. The évidence tends to show that the agreement with Holbrook 
to protect him by insurance was made before the last policy was 
issued under which Blake & Co. claim. I allow Holbrook to hâve his 
claim upon the insurance money after the satisfaction of the daims 
of Mrs. Young and of Blake & Co. 

My conclusion, then, is that the proceeds arising from the sale and 
disposition of the remnants of the mill property are not impressed with 
any équitable lien in favor of Mynia A. Young, W. L. Blake & Ce, 
Arabella Hicks, or Edward A. Holbrook ; but, for the reasons which I 
bave given, they vest in the complainant as trustée in bankruptcy. 

In accordance with the foregoing opinion, I hold that Mynia A. 
Young has an équitable lien upon the fund arising from the adjustment 
of the insurance under policy No. 6,603,308 in the Liverpool & Londoa 
& Globe Insurance Company, for the amount of her claim and in- 
terest thereon, amounting in ail to the sum of $763.30; that W. L. 
Blake & Co. has an équitable lien upon the fund arising from the 
adjustment of the insurance under policy No. 6,603,363 in the Liver- 
pool & London & Globe Insurance Company, and under policy No. 
13,971 in the Capital Insurance Company, for the amount of its 
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daim and înterest thereon, amounting in ail to ttie sûm of $733.70; 
that Edward A. Holbrook bas an équitable lien upon the balance of the 
fund arîsing from the adjustment of the insurance, after payment 
of the above sums to Mynia A. Young and W. L. Blake & Co. 

Arabella Hicks is not entitled to any équitable lien or other rights 
in the fund, and, as to her, the bill will bç dismissed. 

The prevailing parties will recover the costs of the dépositions tak- 
en in support of their respective claims; but no other costs will be 
allowed. 

A decree may be drawn in accordance with this opinion. 



THE SOUTHSIDB. 
(District Court, S. D. New York. June 21, 1907.) 

1. Shtpping— Limitation OF LiABiLiTT—B'ERRT Ck)MPANT. 

A New York corporation operating a ferry for the carriage of passen- 
gers across the East river between Manhattan and Brooklyn lield entitled 
to a limitation of its lliiblllty for the death of a passenger to the value of 
the hoat on which he was such passenger and Its freight, under the provi- 
sions of Rev St. §§ 4283-4285 [U. S. C!omp. St. 1901, pp. 2943, 2944]. 

[Ed. Note. — ^For cases in point, see Cent Dlg. vol. 44, Shipplng, § 644. 

Limitation of owner's llablllty, see note to The Longfellow, 45 C. C. A. 
387.] 

2. Bamk— Dkath of Passengem bt Fallinq fbom Feeeyeoat— Liabilitt or 

Vessel. 

Claimant's Intestate, whlle a passenger on petitloner's ferryboat, cross- 
Ing East river from Manhattan to Brooklyn, stood leanlng against the gâte 
across the front end of the boat, near the end where the gâte was f astened 
by being let Into a four-ineh groove at the slde rail, when through some 
movement of hls or a lurchîng of the beat the end of the gâte was pulled 
out from the groove and he fell overboard and was drowned. The évi- 
dence showed that the gâte was in good répair and that slmllar gâtes 
had been used by petltioner on its beats for many years without acci- 
dents. There was alsQ a conspicuous sign near by warning passeugers to 
keep "hands off the gâtes." Held, that petltioner was not gullty of négli- 
gence which rendered It llable for the death, but that It was attributable 
to the négligence of the deceased. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 44, Shipplng, || 544, 
551.] 

In Admiralty. Proceeding for limitation of liability. 

Wilcox &, Green, for petltioner. 

Kantrowitz & Esberg and Franklin Pierce, for claimant. 

ADAMS, District Judge. This proceeding was brought by the 
Brooklyn Ferry Company of New York, the owner of the ferryboat 
Southside, under sections 4283, 4284, and 4285 of the U. S. Revised 
Statutes [U. S. Comp. St. 1901, pp. 2943, 2944] and the acts amend- 
atory thereof and supplementary thereto, to bave its liability, if any 
should be found to exist, limited to the value of its interest as said 
owner in said boat, her tackle, &c., and her freight. In due course 
a monition was issued and other proper proceedings taken to notify 
ail who had any claims against the vessel to appear and protect their 
interests. Under this notice Bessie Rabinowitz appeared as adminls- 
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tratrix of her husband Edward Rabinowitz, dcceased, and answered the 
pétition, alleging, inter alia, as follows : 

"VII. She dénies that the petitloner hère is entltled under the provisions of 
sections 4283, 4284 and 4285 of the Revlsed Statutes of the United States and 
the acts amendatory thereof and supplementary thereto to hâve its liability 
as ovFner limited to the amount or value of its Interest as owner of said fer- 
ry boat, her boilers, engines etc. and her said freight for the said trip or voy- 
age ; and allèges upon information and belief that this Court has not jurisdic- 
tion of the subject matter of this proceeding and that said sections 4283, 4284 
and 4285 of the Eevised Statutes of the United States bave no application to 
the faets hereinafter set forth and that this court has no jurisdiction to limit 
the liability of the petitioner herein and that said sections confer no juris- 
diction upon this court to hear and détermine this proceeding, and this an- 
swer is filed without waivlng any right to raise said question of jurisdiction 
at every point in this case and to contend that this court has no right to hear 
and détermine this matter or to pass upon any questions involved herein. 

VIII. She further says upon information and belief fhat the Brooklyn Ferry 
Company of N&w York is and at ail times hereinafter mentioned was a domes- 
tic corporation duly organized and existing under the Laws of the State of 
New York and that on the 21st day of November, 1902, Edward Rabinowitz, 
the husband of this claimant duly purchased of the défendant, a comraon 
carrier of passengers between Tenth Street in the Borough of Manhattan, 
City of New York, and Greenpoint, Borough of Brooklyn, City of New York, 
at its ferry house at the foot of Tenth Street and East River in the City of New 
York, Borough of Manhattan, a ticket entitling him to passage from East 
Tenth Street in said City and Borough to Greenpoint in said City and Bor- 
ough of Brooklyn across the East River in the City of New York upon its 
ferry boat designated as 'South Side.' That claimant's said intestate at or 
near eleven o'clock In the forenoon of said date boarded said boat at East 
Tenth Street aforesaid, as it had the right to do, and became a passenger of 
défendant across the said East River. That claimant's said intestate, while 
crossing said River and while a passenger of said défendant was, as he had 
the right to do, standing upon the bow or front part of said boat leaning 
against an upright or post attached to the gâtes admitting passengers to said 
boat and through which passengers passed in leaving said boat. That while 
so standing at said post, and becanse of the f acts hereinafter stated and with- 
out any fault upon the part of the claimant's intestate, he fell or was precip- 
itated through said gâtes into the East River and was drowned. That said 
boat known as 'South Side' belonglng to the défendant was an antiquated 
boat, had through long years of use become unsafe, insecure and decayed, 
and the means of access to an exit from said boat and its gâtes and ail parts 
thereof were defective and antiquated and out of repair, and the said boat was 
unseaworthy and the attachments of said gâtes to the post against which claim- 
ant's Intestate was leaning at the time of said accident and to the other post 
were defective and insecure ail through the négligence and carelessness of the 
défendant. That passengers to the knowledge of défendant were in the habit, 
prior to said date, of leaning against said post and against said gâtes, and 
said gâtes were negligently and carelessly attached to said posts and were 
otherwise defective and insecure, and that by reason of the motion of said 
boat the claimant's intestate was brought into contact, without any fault 
upon his part, with said gâtes, and with said defective and insecure attach- 
ment and because of said insecure attachment and gâtes and of the defective 
condition of said gâtes and because the same were old and insecure and an- 
tiquated in form and unflt for the purposes of gâtes, the same, without any 
fault on the part of claimant's intestate gave way and allowed claimant's 
intestate to be precipitated into the East River. That said post and said 
gâtes were negligently and carelessly placed by the défendant very near the 
bow or front part of said boat and so near the front part of said boat that 
while claimant's intestate was leaning against said post and an ordinary 
lurch oceurred In said boat he was precipitated against said gâtes without 
any fault upon his part and the said gâtes, because of their insecure con- 
dition, gave way and because the space between said gâtes and the end of 



866 155 FBDBBAIi RBPOBTBB. 

said bqat was so narrow, as aforesaid; he lyas precipltated Into sald ElTer. 
That by reason of sald defèctive and urisafé condition of said gâtes and of 
sald boat and sald narrow bow of sald boat and the decayed and détective 
condition of sald boat, ail of whlch were the resuit of négligence and careless- 
ness upon the part of the défendant and. ail of whlch were in Violation of the 
defendant's duty to its passenger and to claiimant's Intestate to safely carry 
him In transit between said points aforesaid the claimant's Intestate was 
thrown Into sald East River. That upoh claimant's intestate being thrown 
into sald River, as aforesaid, It became the duty of the défendant as a com- 
mon carrier of passengers towards claimant's intestate, a passenger, to use 
a hlgh degree of care to save the. life of claimant's Intestate, but in violation 
of said duty défendant negllgently and carelessly failed to stop sald boat and 
negligently and carelessly contlnued said boat and negligently and carelessly 
omitted to take proper means to secure the body of the claimant's Intestate 
and as a resuit thereof claimant's intestate was elther drowned or crushed in 
the wheel of sald boat." 

The effect of this answer was to traverse the allégations of the pé- 
tition but apart from some gênerai charges of unseaworthiness there 
was no proof to show that the boat was unfit to carry passengers on her 
route, aside from some charges respecting the defèctive condition of 
the lattice work iron gâte which crossed her bow. Apart from this 
question, there is no real controversy as to the right of the petîtioner 
to a limitation of liability, and if the petitioner is responsible for the 
loss of Ufe of the claimant's husband, it is only to the extent of the 
appraised value of the boat and freight, which was $10,004. The 
original claim on the part of the widow and next of kin was for $100,- 
000, but after certain ci the proceedings to limit had been taken in this 
court, the claim was reduced to $10,000. 

The facts appear to be that the deceased was a passenger on the 
Southside on a trip from her Manhattan slip to her Brooklyn slip in 
the morning of isfoveniber 21,' 1902. , She left Manhattan at 10 :45 
o'clock, the tide being flood. When approaching and near her Brook- 
lyn terminus, about 100 feet from the mouth of her slip, the deceased 
in some manner went through the forward gâte on the port side and 
overboard and was drowned. It has been suggested on the part of 
petitioner, that this might hâve been a deliberate act on his part with 
a view tb suicide, but he was only 28 years of âge, apparently happily 
married, and the testimony is so clear that his circumstances were 
prospérons, with every prospect of, at least, an ordinarily satisfactory 
.life, that such an idea must be rejected. The cause of his death was no 
doubt an accident and it is to be determined whether it was a resuit of 
the neglect of some duty which the petitioner owed, as a common car- 
rier, to the deceased or resùlted from his own négligence, for which 
the petitioner would notbe liable. 

The real controversy is about the sufficiency and condition of the 
gâtes Crossing the bow, the claimant contending that they were old, 
in a dilapidated condition and generally tlnifit for the purpose for which 
they were intended, that was to protect passengers from getting over- 
board through any mischance which in the ordinary course of tliings 
might occur. The petitioner claims, on the other hand, that though put 
on the bow of the boat for the passengers' protection they were not in 
any way designed to save them from the results of their own négligence 
in handling die gâtes, which they were expressly warned against by a 
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notice to keep theîr "HaUds off the gâtes." Tliis gâte was constructed 
in two sections, about 26 feet across from rail tô rail, which ran in 
nearly a straight line from the rails to the center of the boat where 
the sections met and were fastened together. The rail ends ran into 
grooves, at least 41/2 inches deep, on knees supporting the rails. When 
the gâtes were open they folded up and remained affixèd to a post on 
€ach side between the horse gangway and the passenger gangway, 
one on each side. This accident happened in the passenger gangway 
on the port side of the boat. The deceased was standing there, lean- 
ing against the gâte when the accident happened. Several witnesses 
tipon the part of the claimant said that he was not leaning against 
the gâte but the decided prépondérance is in favor of the petitioner's 
contention that he was doing so. The claimant's statements early in 
the case tend to establish such fact. Her answer to the pétition in 
this connection alleged : 

"That claimant's sald Intestate, while crossing the satd river and while a 
passenger of défendant was, as he had a rlght to do, standing upon the bow 
•or front part of said boat, leaning against an uprlght or post attached to the 
gâtes admlttlng passengers to said boat and through which passengers passed 
on leaving said boat." 

This upright or post was a part of the gâte, extending somewhat 
above it, and formed the extrême port end, which went ihto the socket 
on the rail. One of the claimant's witnesses on the trial, Mrs. Annie 
Bolstein, who was examined at the Coroner's inquest, (then named 
Annie Danzinger) which almost immediately followed the accident, 
said that the deceased was "leaning on the post where the gâte closes 
* * * against the post." Another witness, Bopp, who was a deck 
"hand on the boat and testîfied on the petitioner's behalf at the inquest, 
said the deceased was leaning against the post of the gâte which was 
properly closed and could not be opened even witb the expenditure of 
considérable force except by taking the end of the gâte out of the 
socket. Some witnesses for the petitioner on the trial, members of the 
crew of the boat, said that the deceased was leaning against the gâte. 
I think the testimony shows that the deceased at the time of the ac- 
cident was leaning, with his right arm around the upright, with bis 
tack against the gâte and his left arm stretched across it. An ordi- 
nary lurch of the boat occurred or there was some movement of the 
passenger which caused the gâte to open and permit him to go back- 
ward through it and overboard. 

It appears that thèse gâtes were not required by any statute but had 
been adopted by the petitioner, and other ferry companies, to prevent 
passengers from sitting upon the bows of boats, with their legs dangling 
over, an obviously dangerous position, and to act as a barricade to 
prevent the passengers from leaving bef ore the boats wéré fastened to 
the bridges and ready for their safe landing. Thèse gâtes «had been in 
use for many years but were. kept in good order by such repairs as 
might be needed from time to time, being removed occasionally for 
such purpose, and other gâtes, kept on hand with that view, substituted 
<iuring the repairs. The witness Bopp, who testified in court for the 
clainKint said that the gâtes in question were in extremely bad order, 
«ntirely unfit for use but his statements, if they could hâve any weight. 
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were entirely overborne by the testîmony ôf otiiers in the employ of 
the petitioner. His testimony in court cân not be believed in vifew oî 
what he had previously said and the fact that he evinced on the trial 
an adverse disposition towards the petitioner. He remained in its 
(employment until immediately prior tothe trial and his testimony rather 
hurts than helps the claimant. 

It has been urged that other people leaned against the gâte but 
that seems to be immaterial. When the gâtes were erected notice was 
printed in a conspicuous place near them that they were not to be 
handled. When a passenger did handle them, notwithstanding the 
warning and came to grief, it seems to hâve been a case of négligence 
on his part fuUy accounting for the accident. 

The fact that millions of passengers were carried on this boat and 
similar ones during a séries of years without any accident happening 
from the use of the gâtes is strong proof that the petitioner could not 
antieipate any such trouble as ensued, and is therefore not liable for 
the resuit of this accident. Cleveland v. New Jersey Steamboat Co., 
ë8 N. Y. 310; Loftus v. Union Ferry Co. of Brooklyn, 8é N, Y. 455, 
38 Am. Rep. 533; Hubbell v. The City of Yonkers, 104 N. Y. 434, 
10 N. E. 858, 58 Am. Rep. 522 ; Race v. Union Ferry Co. of New York 
and Brooklyn, 138 N. Y.: 644, 34 N. E. 280. 

The pétition is grantéd but the claim is disallowed. Decree ac- 
cordingly. ' 
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MILBURN T. FEDERAL SUGAE REFINING CO. 

(District Court, S. D. New York. June 28, 1907.) 

Sbippino— Delay in Disqhabgb Catjsed by Insuiticient Steam. 

A vessel under. contra et requiring reasonable dispatch Is Uable to a 
consignée for demurrage pald by him to another vessel by reason of 
the occupation of a wharf by the flrst for an excessive time In disehar- 
ging, where the delay was caused by the failure of such vessel to fur- 
nish suffleient steam for the winches to make the discharge with reason- 
able dispatch. Such vessel is also liable for an extra stim whieh the 
consignée was compelled to pay to the stevedores by reàson of the delay 
so caused. 
[Ed. Note.— Qulck dispatch, see note to 14 C. C. A. 657 ; 21 0. C. A. 342.] 

In Admiralty. Suit to recover balance of freight. 
Convers & Kirlin, for libellant. 
Ernest A; 3igelow, for respondent. 

ADAMS,. District Judge. The libellant hère, W. J. Milbum, as mas- 
ter of the steamship Heathdene, brought an action against the Fédéral 
Sugar Refining Company to recover a balance of freight claimed to be 
due the Ebellant of $1,000, on a cargo ofsUgar brought to Yonkers, 
New York; on, the said steamship. The whole freight from Java was 
i6591.12i7 ail of which was paid ^excepting, the sum hère in dispute, 
pâymentiof which is resisted on thœi'gjround that the steamer did -not 
supply su&ient steam to discharge thceàrgoas fast as it should'by 
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reason of which the rêspondent was damaged to the extent of $951.27 
which it retains to cover its damages. The matter was referred by 
consent to a commissioner who reported that the steamer did not sup- 
ply sufficient steam. The deficiency of steam caused damages in two 
respects, viz: 

1. $846.37 demurrage claimed to hâve been paid to the steamship 
Yarborough because the rêspondent was unable to furnish her with a 
dock as soon as would hâve been possible if the Heathdene had been 
discharged sooner 

2. $105. the amount of the bill of the boss stevedore for the time 
lost by his men in conséquence of the slow delivery. 

The commissioner reported that the libellant was entitled to recover 
$895. being $1000. unpaid freight less the stevedore's bill of $105. 
and both parties excepted. 

I. With respect to the demurrage item the commissioner said, inter 
alia : 

"There being no custom, the law Jmplied an agreemént to unload with rea- 
sonable diligence under ail the circumstances. Empire Transp. Co. v. Phila. 
& R. Coal Co., 77 Fed. 919, 23 C. C. A. 564, 35 L. R. A. 623. and cases there 
cited; Marshall v. McNear (D. C.) 121 Fed. 428; WUllscroft v. Cargo, etc. 
(D. C.) 123 Fed. 169. 

Cases in which questions of this character are presénted are alraost In- 
variably suits for demurrage, brought on bchalf of the vessel, and no instance 
has been brought to my attention where the claim was asserted against the 
vessel ; but the obligation to use reasonable diligence must be mutual, and if 
there is an absence of such diligence through the fault of the vessel, she 
should respond In damages. I tblnk that It would hâve been far from bur- 
densome to requlre the Heathdene to discharge an average of 1,000 tons a day 
from three hatches, and that she could easily bave done so if ample steam 
had been supplied. I consider that under the charter she was Iwund to fur- 
nish as much steam as was required to drive the winches effectively In dls- 
charging according to the customary method at the place of discharge. The 
captain's testimony, above referred to, shows that she had prevlously dis- 
charged over 1,900 tons of coal a day, and loaded over 2.100 tons, at three 
hatches, and it would seem to hâve been a comparatively easy matter to 
discharge 1,000 tons of sugar from the same number of hatches, especially 
when a speedler method was adopted. For some unexplained reason the 
donkey boiler could not supply the necessary steam, and the captain and en- 
gineer were unable or unwllling to make up the deficiency from the main 
boilers. 

On the 18th of October, rêspondent wrote libellant that because of the 
Heathdene's failure to supply sufficient steam to discharge her cargo proper- 
ly, rêspondent would hold libellant for demurrage on the Yarborough, 'now 
awaiting orders, resultlng from the above mentioned lack of steam,' and add- 
Ing, 'Under ordinary conditions, the Heathdene should be flnished by to-mor- 
row evening, and we shall hold you for any deînurrage Incurred on the Yar- 
borough after this time.' The following day, libellant acknowledged the re- 
ceipt of this letter, laid the blâme on the stevedores, and stated that he de- 
clined ail responsibility for demurrage on the Yarborough. That vessel, ai- 
80, carried a cargo of sugar from Java, under a charter to Maolaine, Watson 
& Co. of London, dated prior to the Heathdene's charter, and the bills of 
lading, which by tbeir tenus were made subject to the conditions of the char- 
ter, had been endorsed to rêspondent. Rêspondent, therefore, became liable 
to the Yarborough for demurrage according to the terms of that vessel's 
charter, which provided that the cargo should be 'discharged with the des- 
patch customary at the port of destination' (Carver on Carriage by Sea, 
[4th Ed.] § 637, p. 771). But irrespective of this agreemént, rêspondent was 
liable for demurrage, sinee there was no custom that a vessel should await 
her turu at the dock, and the Yarborough was entjtled to a berth within 24 
155 F.~24 
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hours arter entry at the custom house. Respondent put In évidence a blll 
wlilch it pald to her agents. Thls bill was originally made out for 7 days' 
denrarrage f rom October 17 to October 23 (whan she took the berth previously 
oçcupied by the Heathdene), at £49.14.0, or $1,692.54 in U. S. money, and was 
subsequently redueed to $1,671.64 by deducting demurrage for half a day. 
There was a clause In the Tarborough's charter that 20 days' demurrage 
sbould be allowed, 'if requlred,' at 6d. per net r^lster ton, and the blll was 
based upon this provision. On the bill is a mémorandum that the Tar- 
borough arrived the 14th, entered the 16th, and demurrage comineneed the 
17th. Thls Is sustained by the testimony, and it Is shown that there was no 
berth for her except that occupled by the Heathdene. Respondent rendered 
libellant a bill for 3% of the 6% days' demurrage pald the Yarborough. 
Thls apportionment was made on the basis of 1,000 tons a day as a fair rate 
of discharge for the Heathdene, and the amount billed against libellant was 
descrlbed as . 'demurrage on S. S. Yarborough Incurred through lack of steam 
furntshéd by S. S. Heathdene.' The question is wbetber demurrage of the 
Yarborough, caused by her exclusion from the berth by reason of the Heath- 
dene's' faUurft to discharge with due diligence, and pald by respondent under 
the bills of làding adopting the demurrage blause In the Yarborough's char- 
ter, Is either fairly and reasonably to be considered as arlsing, according tp 
the usual course of things, from the Heathdene's breach of contract, or is 
to be regarfled as such damage as may be reasonably supposed to bave entered 
Into tlM' contemplation of both parties, when the Heathdene's charter was 
made, as the probable reâUlt of such breach. Primrose v. Western Union 
Co., 154 U. S. 1, 29, 14 Sup. Ct. 1098, 38 L. Ed. 883. The latter prlneiple, 
under wblch spécial damages are sometlmes recoverable, cannot be considered 
as applicable,: slhce it does not appear that it was ever known to the owners, 
chartéreror imiter of the Heathdene that the Yarborough had been charter- 
ed under conditions whi><dï jnight or wouid bring her to the same berth at 
about the same tlme. Her charter provlded that when loaded she should 
proceed to Port Said for orders to discharge at a port in the United Kingdom, 
•or at Botdeaux or Hamburgh, or at an intermediate port, but excluding 
Rouen; or at Marseilles or Genoa, or to proceed, at Charterer's option, to 
DelaWrare Breakwater for orders to dlseharge at New York, Boston, Phila- 
delphia or Baltimore.' Even notice aequlred after the Heathdene's charter 
and beforc breach would be Insufflcient- Globe Reflning Co. v. Landa Cotton 
Oïl Co., 190 U. S. 540, 23 Sup. Ot. 754, 47 L. Ed. 1171. But It is contended that 
the Yarborough's demurrage was such damage as ordinarily and uaturally 
flowed from the breach. It Is argued with mueh force that a shipowner must 
know, or at least reasonably antieipate, that his is not the only vessel which 
will discharge at the dock to which she is consigned, and that until she leaves, 
the next ship cannot discharge, and he must also know or expect that if the 
other vessel is delayed by an unduly Mow discharge of the vessel at the 
berth, the consignée will hâve to pay demurrage for the delay. In support 
of this, Welch, Perrin & Co. v. Anderson, 61 L. J. Q. B. 167, 7 Asp. M. C. 
177 (Court of Appeal), and The Nadia (O. C.) 18 Fed. 729, are cited. In the 
flrst of thèse cases the défendants had agreed with plaintiff to hâve their ship 
ready at a certain dock, on a specifled date, to reçoive a cargo of tiles, but 
the ship not belng ready on the agreed date, the tiles remained aboard the 
railway trucks on which they had been transported, and the plaintiffs were 
obllged to pay the railway company for the détention of the trucks. The court 
held that the shipper could recover the amount of thls payment from the 
shipowners. Lord Esher observlng;. 

*It seems to me that the demurrage payable for the détention ; of thèse 
trucks was the natural, ordinary and reasonable conséquence of the défend- 
ants' breach. They must hâve known that the tiles would hâve to be brought 
in vehicles of some klnd or other, whetlier barges, carts or trucks. If they 
had been brought In barges, and the ship had not been ready, demurrage 
would obvlously hâve had to be paid for the détention. • » ♦ it was there- 
fore a natural resuit of the défendants' breach of the contract that the trucks 
were detained and that the plaintiffs had to pay for the détention.' 

In the other case cited (Gireuit Court, on Appeal, B. D. Texas), which was 
a suit for llghterage, Juâge Pardee allowed demurrage of a ship as a set-oft 
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where the ship had been detained by libellant's tardy performance of an 
agreement with a cargo owner to lighter the cargo to the ship. 

But I consider that I am bound by Judge Brown's vlew of the law in Pétrie 
V. Heller (D. O.) 35 Fed. 310. That was a suit for freight, In which the 
respondent sought to offset demurrage paid by hlm to a schooner while she 
was waiting at Perth Amboy to receive a cargo of tanlcage which libellant had 
agreed to carry from New Haven ànd deliver to the schooner, the respondent 
elaiming that the cargo should hâve been delivered to the schooner by a cer- 
tain date under the agreement between him and the libellant. Judge Brown 
found that there was no agreement to deliver by the date clalmed, and no 
lack of reasonable diligence In the transportatlon of the tankage from New 
Haven, and he disallowed the offset; but he added: 'Such damages, more- 
over, would not be the mère ordinary damage for the détention of such a cargo 
of tankage, and could only be recovered upon a spécial contract taade in référ- 
ence to the schooner, with a liabillty for such spécial damage understood, 
or fairly within the contemplation of the parties.' This, to be sure, is obiter, 
but as it Is a clear and deflnlte expression of the law which this court regard- 
ed as applicable to a situation analogous to that presented in this case, I 
think that I should follow it until the court holds otherwise." 

The respondent excepted to this finding as follows: 

"The respondent hereby excepts to so much of the report of the Commls- 
sioner made herein, and filed in the oflBce of the Clerk of this Court on the 
24th day of April, 1907, as holds that the libellant is entitled to recover $895.- 
00 with interest from November 1, 1905, basing its exception on the follow- 
ing grounds, that is to say: — 

The demurrage paid by the respondent to the SS. 'Tarborough' was the nat- 
nral and ordinary conséquence of libellant's breach of the contract to give 
reasonable dispatch, or such as may be reasonabiy supposed to hâve been in 
the contemplation of the parties at the time of making the contract, and 
respondent should be allowed to set ofC the amount of said demurrage against 
libellant's claim for freight." 

The question presented is whether under a contract requiring rea- 
sonable dispatch for a vessel, the consignée is precluded from recovering 
demurrage paid by it to another vessel by reason of the occupation of 
the first of a wharf for an excessive period. 

The statement of the case by the commissioner, quoted above, seems 
to answer the question and it may be assumed that in the absence of 
the dictum by Judge Brown, he would hâve so decided. The court, 
however, is not bound by the judge's expression intended for the case 
then under considération and I think that a consignée, for the reasons 
stated by the cases not foUowed by the commissioner, is entitled to re- 
cover the damages he bas so paid. It does not seem just that money 
so paid out should not be recoverable from the cause thereof. 

The exception is sustained. 

II. The question of the stevedorè's bill has I think been correctly de- 
cided and needs no more discussion than has been given to it by the 
commissioner. He said: 

"As to the bill for the lost time of the stevedores. It Is to be presumed 
the captain knew that a piling gang would hâve to be employed by the con- 
signée, and that the probable conséquences of the ship's failure to discharge 
with reasonable diligence would be to subject the consignée to the expense of 
the lost time of the men. The bill was coneededly an estimate of the time, 
but the boss stevedore testified that he made the charge low, and I am satis- 
fled it was falr. It was not paid, however, and stiil remained unpaid when 
the last hearing was had before me, April 5, 1905, nearly 18 months after it 
was incurred. According to respondent's testimony, it bas: a running aecount 
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with the stevedores, with periodical settlements, and slnce thîs daim was In- 
curred there hâve beeû several of thèse settlements, from which the Item was 
always reserved. AU other debts arising out of the discharge of the Heath- 
dene hâve been paid. EeSpondent's explanation of this situation is that the 
case was an untlsual one, and the Item was reserved until the liability for the 
dlsputed frelght should be determined, to be then settled, along with the 
legalexpenses. The testimony Is positive that the item Is to be paid, irrespec- 
tive of the resuit of this litigation. Under thèse circumstances, tliere is no 
rea^n In my judgment why it should not be allowed. I think that the item 
Is recoverable under the principle of The Giulio (D. C.) 34 Fed. 009." 

The libellant excepted to this finding as follows: 

"The libellant hereby exeepts to so much of the Commissloner's Report as 
holds that the respondent is entitled to deduct from the freight due the 
libellant the sum of .$105.00, the amount of the stevedore's bill. 

The ground of the exception is that the stevedore's bill is not an item of 
damage sustalned by the respondent in conséquence of an act of neglect or 
default on the part of the libellant, and that the stevedore's charge is not a 
direct, proximate, natnral, nor ordinary conséquence of the failure of the 
vessel to supply steam In accordance with the standard adopted by commis- 
sioner." 

The exception is overruled. 



In re CULLMAN FRUIT & PRODUCB ASSN. 

(District Court, N. D. Alabama, N. D. August 8, 1907.) 

No, 1,242. 

1, Bankbuptct— Peopebty Passing to Teustee— Deliveey Undee Sai.e Con- 

TEAOT. 

Whére maehinery, soid and shipped to a corporation to be paid for in 
cash, was delivered without such payment, at its request and promise to 
send a check, which wâs not done, and afterward the selier's agent set- 
tled the claim by taking negotiable vouchers for the price secured by col- 
latéral, the tltle to the maehinery passed to the purchaser, at least on 
such settlemejit, and on its subséquent bankruptcy to its trustée. 

2. COEPOEATIONS— CONTEAOTS— POWEES OF PeESIDBNT. 

A contract, signed by the président of a corporation, by which It pur- 
ported to lease from the seller property which had previously been sold 
and delivered to it, and which provided that the tltle should remain in the 
seller, is ineffeetive to reconvey such title, where it was not authorized 
by the board of directors. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 12, Corporations, §§ 
1612, 1621.] 

In Bankruptcy. On pétition to try title to personal property, 

The Cullman Fruit & Produce Association having been adjudicated a bank- 
rupt, the Sprague Cannlng Maehinery Company files this pétition, asklng that 
this court direct the receiver to tum over to them certain personal property 
f ound in possession of the bankrupt at the time of the flling of the pétition, 
alleging the same to be the property of the petitioners; the facts in relation to 
the issues being as follows: On or about the 14th day of May, 1906, certain 
maehinery to be used in a canning factory was shipped by the Sprague Çan- 
.ning Maehinery. Company, a corporation of Illinois, to the Cullman Fruit 
& Produce Association, a corporation in Alabama. This shipment was made 
on an order received from the Cullman Association on the 14th day of May, 
and provided for the shipment on .Tune 1, 1906 ; the sale being for cash. The 
shipment was made, with hill of ladlng and draft attached; but it was not 
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siiown whether the bill of lading was in the name of the Spragne Cannlng 
Machinery Company or the Cullman Company. After the goods arrived at 
Cullman, Ala., the Cullman Association wired the Sprague Company to re- 
lease the car and they would send cheek. Upon receipt of this telegram the 
Sprague Company, relying on this promise to send' the check, wired the 
railroad to let the Cullman Company hâve the goods, and the goods vvere in 
l'act so delivered ; but no payment was ever made by the Cullman Association 
for the goods shipped to them. About the Ist of August, 190G, after the 
delivery of the goods, an agent of the Sprague Company went to Cullman, 
Ala., and saw the président and manager of the Cullman Association, and 
asserted elalm to the property, and made demand for the machinery or the 
money which had been promised therefor. The président of the Cullman As- 
sociation admitted the claim of the Sprague Company and then gave the said 
agent two vouchers, drawn by the président on the treasurer of the company 
and payable at Parker's Bank, one for $215 and one for $1,000, in payment for 
the purchase money for the property. Said vouchers were payable August 
15th and September Ist, respectively. At the time of the delivery of thèse 
"vouchers" (as they vrere designated by the witnèsses) to the agent of the 
Sprague Company, there was also delivered to him by the président of the 
Cullman Association $1,200 worth of bonds to secure the payment of the 
drafts or vouchers. Thèse bonds were secured by a mortgage on ail the 
assets of the Cullman Association, and the fact was made known to the 
agent of the Sprague Company at the time he accepted the bonds. At the 
tlme of the acceptance of thèse vouchers and bonds by the Sprague Company 
the property was In the possession of the Cullman Association at Cullman, 
Ala., and was in use as part of its canning factory, being attached to the 
building by pipes. About the 5th of September, 1006, another agent of the 
Sprague Company went to Cullman to secure some sort of a settlement of the 
account between that company and the Cullman Company, and, faillng to 
secure a satisfactory adjustment, a certain contract was entered Into, which 
was signed In duplicate by the Sprague Cannlng Machinery Company, by Its 
treasurer, and by the Cullman Fruit & Produce Association, by its président, 
to one of which was attached the seal of the Cullman Company, and to the 
other there was no seal. That contract was in terms a contract of lease by 
the Cullman Company from the Sprague Company of the identical canning 
property now in issue ; the tenus of the lease being that the Cullman Company 
agreed to pay as rental the identical stims of money as embraced in three 
notes, whleh were executed at the same time with this lease. Thèse notes 
were never paid. It was further stipulated In the said lease that the Sprague 
Company would make a complète bill of sale to the Cullman Company of the 
property involved in this proceeding as soon as said notes were paid. No 
action was taken by the board of dlreetors of the Cullman Company authorlz- 
Ing this lease, or in any manner ratifylng the act of the président and manager 
in executing same ; but the président of the Cullman Association represented 
to the agent of the Sprague Company, at the tlme the lease was signed, that 
he had ample authority to sign same. The Sprague Company, which was a 
corporation ander the laws of Illinois, had never complied with the laws of 
Alabama for entering into business in this state. 

Milton Humes and Paul Speake, for petitioner. 
Shelby Pleasants and O. D. Street, for receiver. 

HUNDLEY, District Judge (after stating the facts). The first 
question which confronta us, and, indeed, the controlling and décisive 
question, is: Did the title to the property in fact and in law ever 
pass from the Sprague Canning Machinery Company into the Cull- 
man Fruit & Produce Association ? It is contended by counsel for 
petitioner that the vi^hole transaction, from start to finish, shows an 
intention net to part with the title until the purchase price was paid, 
and it is insisted that this intention, as disclosed by the testimony in 
this case, is décisive of the question at issue in favor of the pe- 
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titioner. There may be cases iii which the intention only of the parties 
should govern, but such is not the case where the contract can be 
ascertained from the ternis thereof and acts of the parties tljereto. 
The intention must be gathéred , from the terms pf the contract and 
the circumstances of the case. 6 Am. & Eng. Êncyc. of Law (3d 
Ed.) p. 438. There'is no doubt about the proposition that, where 
persbnalty is sold for cash on dehvery, the payment stipulated for is 
a condition précèdent, and, unless complied with, the, seller may 
reclaim the property. "But even in such. case, if delivery is made to 
the pufchaser without presently demanding the payment thereof re- 
quired by the contract, the condition précèdent is waived and the 
title passes." Neal, Morse & Co. v. Boggan, 97 Ala. 611, 11 South. 
809. Sàys the Suprême Court of Alabama in that case: 

^"rjï]ius„ln Leedom y. Phillips, 1 Yeates <Pa.) 527, the seller of a lot of sugar 
for cash^ on delivery left It in front of the bayer's store in hls absence. On 
the same day the buyer sold It, and, two hoùrs laler, falled. It was ruled, 
in replevln by the seller against thp subpijrchâsër, that the condition had been 
waived and title had passed to the biiJ'er. The court said: 'If one sella 
goods for cash, and the vendee taîtès thein away, wlthôut payment of the 
monéy, the vendor should Immedlately reclaim them by pursulng the party.' 
So, In Bowen v. Burk, 13 Pa. 146, it is sàld : 'Çy an ùnijualified delivery, not- 
wlthstanding a cash sale, the seller rellngulshes the advantage of possession 
and trusts to hls action on the contract.' Ifi Màckanoss v. Long, 85 Pa. 158, 
It is sal(J: .'Although the terms of a salé bé cash, subséquent delivery wlth- 
Qut paymient passes the property to, the' vendee, not only as to the rest of 
mahl£,iiia,,but against the vendor hlmseîf. If the vendee talies the goods away 
wlthqut payment, the vendor should Immedlately reclaini them by pursuing 
the party and retaklng them; and this may be done, when necessary, even by 
force. The right of réclamation after delivery exlsts ouly In cases of fraud or 
deceit In pié purchase, or In procuring the j|pSsesslon.' " ' 



Now it must be noted that there isinot the . slightest testiraony in 
this case tending to show any effort on the part of the petitioner to 
pursue the CuUman Company, inirtiçi^iately after d'ellyery, for the 
purpose of reclaiming the goods.; On , the other hand, tlie telegram 
from the Cullman Company, requestiing the release of the car and 
embracing promise to send check, bore date bf June 26th, and not 
untilAugust Ist following was any effort niade by the Sprague Com- 
pany to secure any adjustrhent of thç^rijatter with the Cullman Com- 
pany, and even then no effort was made to reclaim the property, but 
to secure payment therefor. H. O. Crâne; witness for the petitioner, 
testified that when he went to Cullman on the Ist day of August he 
"demanded the machinery, or the mtaneywhich had been promised for 
it." Then and at that time whattdok' place bétween the parties? 
The machinery was not delivered to the agent of the Sprague Company, 
but said agent accepted two vouchers of' the Cullman Company, signed 
by its pfesidènt and treasurer, and payable at the banking house of 
Parker & Co. (negotiable paper), and $1,300 in first mortgage bonds 
of the Cullman Company to secure thèse vouchers. The agent of the 
Sprague Company was advised, at the time he accepted this collatéral, 
that thé mortgage to secure thèse bonds covefed ail the real estate 
and machinery of the Cullman Company. Even granting, for the sake 
ôf argurrient, that, when the machinery was delivered on the promise 
of the Cullman Company to send check^ on its failure to do so the 
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title at that time still remained in the Sprague Company, which we do 
not admit (see Blackshear v. Burke, 74 Ala. 339), can there be any 
doubt, as matter of law, under the facts and circumstances of this 
case, that the title passed from the Sprague Company to the Cull- 
man Company, when the agent of the former company accepted in 
payment for the machinery negotiable vouchers ; secured by the bonds, 
on or about August Ist ? We think not, and we feel compelled to hold 
that, if the title did not pass when the property was delivered to the 
Cullman Company on its promise to send check, it did in fact pass 
at the time of the acceptance of the vouchers and bonds. A case directly 
in point with this view, and which is sustained by ample authority, 
is that of Tatnall et al. v. Rome F. & M. Works, 98 Ala. 532, 13 South. 
271. In that case certain goods were ordered by mail and shipped as 
ordered, with invoice to the purchaser; but the bill of lading, with 
draft for price, was sent to the bank for collection and payment re- 
fused by the purchaser, who submitted an oSer to pay in 30 days, which 
ofifer was accepted by mail, and the purchaser sent his note, which was 
ne ver paid. It was held that the sale was completed by the vendor's 
acceptance of the buyer's offer. So; in the case at bar, the goods 
were ordered by mail, and shipment was made with 10-day draft and 
bill of lading attached. The vendee declined to accept the goods on 
thèse terms, and proposed instead to send check after delivery. This 

Çroposition was accepted by the veijdors, and the goods delivered. 
'he cheÈk not being sent as agreed, the vouchers and bonds were 
afterwards given and accepted. 

The petitioner directs attention to the case of Montgomery Iron 
Works V. Smith, 98 Ala. 644, 13 South. 525, and insists with con- 
sidérable véhémence that that case is décisive of the proposition, and 
shows conclusively that the agent Crane's act in taking the two 
vouchers, with bonds as collatéral security, was not a waiver of the 
Sprague Company's rétention of the title. A careful reading of that 
case will show conclusively that it differs from the case at bar in 
one very material élément. In that case it was stipulated expressly, 
in a written contract made at the time of the purchase, that ail pay- 
ments made before default in the payment of the notes should be treated 
as payment for the use of the machinery. The contract also provided 
that, upon default in the payment of any of the notes, the vendor 
might take possession of the property or might sue on ail of the 
notes, if it saw proper; but it was reiterated in the contract that the 
title should remain in the vendor, and should not become vested in the 
vendee, until ail of the notes were paid. There were no such con- 
ditions as thèse made or contemplated in the original written contract 
of sale. As we hâve before said, this contract was made by ordinary 
correspondence through the mail. The goods were simply ordered by 
letter, and théy were shipped, with bill of lading attached and ac- 
companied with a 10-day draft. This contract of shipment, which was 
accepted by the Cullman Company, does not attempt in the slightest 
manner to set out on its face any réservation of title to the goods. 
Nor are we able to glean from ,the ; testimony; in this case, at the 
time the telegram was sent to the Sprague Company requesting the 
releasç of the goods and the promise to send check, thîit there was any 
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réservation of tîtle on the part of the Sprague Company, or a récogni- 
tion of any réservation of title by the Cullam Company, in case the 
check should not be paid. There is no évidence before this court, 
either in the testimony or the correspondence passing between the 
parties, that at the time of the purchase it was expressed that the 
title should remain in the vendors. In fact, at the time of the ac- 
ceptance of the vouchers and bonds the witness Crâne testifies that 
Président Fealy of the Cullman Company expressed a wilHngness to 
sign any necessary documents showing that the title to the machinery 
should remain in the vendors until paid for; but no such document 
was signed or demanded by the vendors, and the reason given by the 
witness Crâne as to why such document was not signed was because 
"at that time it was only a few days until those checks were to be paid, 
and we lef t the machinery as it was, waiting the payment of those 
checks." 

It being the opinion of the court, for the reasons stated and upon the 
authorities above cited, that the title to the machinery passed into the 
Cullman Company, the remaining questions, as to the right of the 
Sprague Company to engage in business in Àlabama, and the validity 
of the mortgage given by the Cullman Company to secure its bonds, 
and the efïéct of what purports to be a lease executed by that Com- 
pany to the Sprague Company, are questions only remotely connected 
with the controUing question in this case. The lease purporting to hâve 
been executed on the î'th day of September, 1906, if executed by author- 
ity, was admissible only in considération of the question of the inten- 
tion of the parties, in connection with the terms of the contract and the 
circumstances of this case. Then, if that lease could be construed as 
a valid lien upon the property of the bankrupt, it would not at this 
time be necessary for- tîiis court to pass upon the efïect of that lien in 
its relation to the mortgage given to secure the payment of the bonds, 
for ail such questions will necessarily be determined and settled, as 
provided under the bankruptcy law, in the final distribution and set- 
tlement of the bankrupt's estate. 

It must not be forgotten that the burden of proof in this case is upon 
the petitioner to establish its title to the property in controversy. This 
we are compelled to hold it has failed to do. The title having vested 
absolutely in the Cullman Company, the lease bearing date of Sep- 
tember fth could bave no force or efïect for reinvesting the title in 
the Sprague Company — ^first, because it does not purport to be and is 
not in fact an instrument seeking to convey the title from the Cullman 
Company to the Sprague Company; and, second, if it were such in- 
strument, it could not be effective for this purpose, because it was 
not executed by the authority of the corporation. "It is a generally 
recognized principle of the law that the président of a corporation or 
its gênerai manager, without authority of its board of directors, can- 
not make a valid conveyance or assignmènt of the property of the 
corporation." Norton v. Alabama Nat.Bank, 103 Ala. 420, 14 South. 
873. It is true that, where an instrument is under the seal of the 
corporation, it purports authority; but the proof in this case affirm- 
atively shows that there was no resolution of the board of directors 
authoVizing' the exécution -of the paper, American Savings & L,oan 
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Ass'n V. Smith, 123 Ala.'505, 27 South. 919 ; Sampson v. Fox, 109 Ala. 
671, 19 South. 896, 55 Am. St. Rep. 950. The act o£ Fealy in signing 
the so-called lease was simply the act of an agent of the corporation, 
acting without the scope of his authority ; his act having no force or 
effect in so far as it involves the issues now presented. Neither his 
act in signing this lease nor his déclarations in relation thereto were 
évidence to bind his principal, the CuUman Company, because there 
was no independent proof of his authority to bind that corporation in 
the act përformed. Postal Telegraph Co. v. Lenoir, 107 Ala. 640, 18 
South. 366; Buist v. Guice, 96 Ala. 355, 11 South. 280; Talladega 
Ins. Co. V. Peacock, 67 Ala. 253; Galbreath v. Cole, 61 Ala. 139. 
The authorities are practically unanimous upon the proposition that 
one who deals with an agent does so at his péril. The lavf places 
him upon notice that he must ascertain for himself whether or not the 
agent is acting within the scope of his authority. Cummins v. Beau- 
mont, 68 Ala. 204. 

It follows, therefore, that the pétition of the Sprague Canning Ma- 
chinery Company cannot be sustained ; and it is therefore ordered, ad- 
judged, and decreed, that the same be, and is hereby, dismissed out of 
this court. It is further ordered, adjudged, and decreed that the 
costs of this proceeding be, and the same are herçby, taxed against the 
estate ,of the bankrupté 



UNITED STATES v. NOOJIN. 
(District Court, S. D. Alabama. N. t). August 9, 1907.) 

No. 1,251. ^ 

1. JTJDSMEÎÎT— Effect of Conditional Oedeb Setting Aside. 

A Bnal judgment was rendered on an appearance boud given by the 
défendant in a crlminal case. Subsequently a motion was made to set 
aslde^ such judgment, and an order was entered sustalning the motion 
on condition that the costs in the case should be paid within 60 days, 
which was not done. Held, that such order did not supersede the judg- 
ment, but merely suspended it for 60 days, and that an exécution was 
properiy based oh such judgment, and not upon the subséquent one. 

2. Dniteu States— Enfobcement dp Judgment— Dépense or Lâches. 

The right of the United States to cause exécution to be issued on a 
judgment in its favor in a purely governmental suit, such as an action 
on an appearance bond given by a défendant in a crlminal case, is not 
barred by limitation, nor by the lâches of its olHcers in failing to hâve 
such exécution issued untll more than 10 years after the judgment was 
entered. 

On Motion to Quash Execution. 

The facts in regard to this matter, which appear by the records of this 
■court, are succinctiy as follows: In the yéar 1891, one J. J. Bums being 
prosecuted eriminally to answer an indictment against him in this court, 
made an appearance bond. J. H. Hughes and J. T. Noojin (movant hère) 
were sureties on this bond in the sum of $300. At the fall term of this court 
in 1891 a judgment uisi was taken on this bond against the principal and 
thèse sureties, and notice was issued to each of them as required by law. 
At the spring term of this court In 1892 the défendant Buriis was tried and 
acquittéd. On March 10, 1892, the judgment nisi was made final for the 
full amount of the bond and costs. On October 5, 1892, on motion of the 
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défendant J. J. Bnms, the judgment final was set asîde on condition that 
the Costa be pald In 60 days; otherwise, exécution to be Issued for the whole 
judgment rendered. It not appearing that thèse costs were paid, an exécu- 
tion on! thé original Judgment was IsSuèd on May 14, 1892, and another exécu- 
tion was issued on January 28, 1893 ; bût thèse exécutions do not appear, from 
the records, to hâve been aeted upon In any msmner. They became functus 
by nonactlon. The principal on this bond and oue of hls sureties, to wit, J. A. 
Hughes, are now dead. No further action was had by the United States until 
July 16, 1906, whlch was 14 years and 4 months after the reudltion of the 
original Judgment, when an exécution was Issued from this court and was 
about to be levled on the property of the movant, Noojin. To that exécution 
he flled a motion to quash, but that motion was never heard by the former 
Judge of this court ; and, no order belng made In relation thereto, both exécu- 
tion and motion became defunct. Now another exécution has been Issued 
upon the original judgment rendered, and the movant, Noojin, moves to quash 
this exécution, beeause it wag issued upon a dormant judgment, and, further, 
because sald exécution was not predicated upon a valid Judgmeut. It is 
further contended that the exécution was Issued upon the wrong judgment, 
being issued upon the Judgment of March 10, 1892, instead of the Judgment 
of October 5, 1892. The grounds of the motion were also stated In other ways, 
but thèse two were sufflclent to présent the issues hère involved. Neither the 
judgment nor the costs are shown to hâve ever been paid, 

Culli & Martin, for movant. 
O. D. Street, U. S. Dist. Atty. 

HUNDLEY, District Judge (after stating the facts). There can 
be no question about the exécution being issued upon the right judg- 
ment. The conditional judgment, which had been previously rendered 
against the principal and his sureties, was, after due and légal notice 
to them, made final on the lOth day of March, 1892. On the 5th day 
of October, 1892, the following judgment was entered, to wit: 

"This cause coming on to be heard upon the motion of the défendants to set 
aside the judgment final heretofore entered herein at a former term of thl» 
court, and after being argued by counsel and duly considered by the court, 
It is ordered that sald motion be, and the same Is, hereby granted, upon the 
condition that the défendants pay the costs of the sci. fa. herein within 60 
days from the date hereof; otherwise, exécution wlll Issue for the whole 
amount of the judgment as heretofore rendered." 

The efïect of this last order or judgment was to bring into full force 
and efïect the judgment of March 10, 1892, immediately on failure to 
pay the costs of the sci. fa., as conditioned in the order of October 5, 
1892. This last order did not supersede the judgment of March lOth, 
but only susperided that judgment for 60 days, for the benefit of this 
movant and the other obligors on the bond. It cannot be seriously 
questioned that, if exécution had been issued on the judgment of March 
lOth at the expiration of the 60 days provided in the judgment of Oc- 
tober 5th and failure to pay the costs, such exécution would hâve been 
to ail intents and purposes a binding, valid, and enforceable exécution. 
Of this proposition I hâve no doubt. This status of this matter being 
fuUy justified by the records of this court, we are then confronted by 
the really décisive question in the case, to wit : 

Can this movant now be permitted, in the manner hère attempted^ 
to take advantage of the ifailure of the government's agents for more 
Hhan 10 years to cause exécution to be issued on the judgment of 
March lOth, and to enforce that exécution ? Does or does not the 
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maxim; "Nullum tempùs occurrit régi," apply in the case at bar? 
The gênerai proposition is well stated, in 19 Am. & Eng. Encyc. of 
Law (2d Ed.) p. 188, to be as follows : 

"The prérogative of royalty In regard to the limitations of actions extends 
to repubiican governments, and the maxlm, 'Nuilum tempus occurrit régi,' 
applles in the United States, both as to the fédéral government and as to the 
several states, except where express statutory provisions to the contrary 
extet." 

This gênerai principle is amply sustained by the multitude of au- 
thorities, both state and fédéral, cited in the note to the text. It is 
true that in cases where the govemmènt or the state is the nominal 
party, and not in faet the real party in interest, this maxim and rule 
df the law does not apply. But such is not the case hère. The 
effort is hère made to prevent the United States from enforcing a 
judgment, secured in its own courts, for the sole benefit of the gov- 
ernment. Every penny of the judgment, when coUected, will become 
eo instanti the property of the United States. The négligence of the 
agencies of the government in failing to enforce the judgment and ex- 
écution cannot be of avail to this movant hère. The government is 
Seeking the enforcement of its own rights, and is not, therefore, bound 
by any statute of limitations, nor barred by any lâches of its officers, 
however gross. United States v. Southern Pac. R. R. Co. et al. 
(C. C.) 39 Eed. 133. "The United States is not subject to any act of 
limitation." United States v. Johnson, 134 U. S. 336, 8 Sup. Ct. 
446, 31 L. Ed. 389. ... 

The purport of this motion is nothing more nor less than an effort 
on the part of this movant to stay the hand of the sovereign in its 
effort to enforce a public right and to assert a public interest. The 
gênerai rule that lâches is not imputable to the government is essential 
to the préservation of the interests and prosperity of the public. This 
rule is founded upon the highest grounds of public policy, and any other 
doctrine would be ruinons in the extrême. AU the property of the 
United States is held in trust for the people, and it is now well 
settled, upon grounds of public policy, that the public interests shall 
not be prejudiced by the neglect of the officers or agents to whose care 
they are confided. The government can only transact its business by 
and through its officers and agents, and its fiscal opérations are so 
varions, and its agencies and officers so numerous and scattered, that 
the utmost vigilance would not save the public from the most serions 
losses, if the doctrine of lâches could be applied to its transactions. 
The Suprême Court of the United States has uniformly and repeatedly 
declared that in such cases as this lâches cannot be set up against the 
government. United States v. Kirpatrick, 9 Wheat. 735, 6 L. Ed. 199 ; 
United States v. Van Zandt, 11 Wheat. 190, 6 L. Ed. 448; United 
States V. Nicholl, 13 Wheat. 509, 6 L. Ed. 709; Dox v. Postmaster 
General, 1 Pet. 318, 7 L. Ed. 160 ; Gibson v. Chouteau, 13 Wall. 99, 
30 L. Ed. 534; Gaussen v. United States, 97 U. S. 584, 34 L. Ed. 1009 ; 
United States v. Thompson, 98 U. S. 489, 35 L. Ed. 194 ; Steele v. 
United States, 113 U. S. 139, 5 Sup. Ct. 396, 38 L. Ed. 952; 
United States v. Nashville, C. & St. I,. Ry. Co., 118 U. S. 135, 6 Sup. 
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Ct. 1006, 30 L. Ed. 81; United States v. Insley, 130 U. S. 363, 
9 Sup. Ct. 485, 32 L. Ed. 968. 

It is contended by counsel for movant with much earnestness that 
by act of Congress the United States bas adopted in its o.wn courts the 
same ruie to enforce judgments in favor of the United States as 
used in civil cases between its citizens. The statute cited to sustain 
this contention is section 916, Revised Statutes of the United States 
JU. S. Comp. St. 1901, p. 684]. Under and by virtue of that statute 
it is claimed that, when the United States voluntarily appears in a 
court of justice, it at the same time voluntarily submits to the law 
and places itself upon an equality with other litigants. This, indeed, 
may be true ; but the courts hâve universally held that such condition 
is always qualified by the rule that neither the statute of limitations nor 
lâches will bar the government of.the United States as to any claim 
for relief in a purely govemmental matter. United States v. Adams 
(C. C.) 54 Fed. 114; United States v. Southern Colorado Coal & 
Town Co. (C. C.) 18 Fed. 273. In the case of Pond v. United States, 
111 Fed. 989, 49 C. C. A. 582, it was held, with citation of numerous 
authorities, that, since lachqs are not imputable to the government, 
its right in a govemmental matter, prescribed by its own statutes, can- 
not be afïected by state enactments. Such, indeed, is the status of the 
case at bar. 
, It is therefore ordered, adjudged, and decreed that the pétition of 
J. T. Noojin be, and the same is, hereby dismissed out of this court. 
It is further ordered, adjudged, and decreed that said J. T. Noojin pay 
the costs of this proceeding, for which let exécution issue. It is 
further ordered that said Noojin hayç 20 days from the filing of this 
decree to perfect an appeal, if he so desiras, by entering into bond, with 
good and sufficient gurety, in the sjimof $1,500, to be approved by 
the clerk of this court, conditionedto pay such judgment as the 
appellate court may direct, and also to pay the judgment, costs, and 
interest on the judgment rendered March 10, 1892, should the appel- 
late court décide this motion adversely to him, the said Noojin. It is 
further ordered that, upon the exécution and approval of said bond, 
the exécution on said judgment of March 10, 1892, be stayed until 
the further orders of this court. 



THE H. B. MOORE, JR. 
(District Court, S. D. New York. July 22, 1907.) 

TowAGE— Injtjky to Tow— Fault of Tow iw Failing toMakb Hawseb Fast. 

A steamer taken in tow by a tug, to be moved out from lier loading 
berth, Is responsibie for the proper fàstenlng of the Unes to her owja bitts, 
and where, în such case, the tow was injured by coming in contact with a 
pier by reason 6f the insecure fastening of one of the Unes whleh slipped 
on the bitt, the tug is not in fault for her injury. 

[Ed. Noté.— For cases in point, see Cent. Dig. vol. 45, Towage, i 25.] 

Iri Admiralty. 

' Butler, Notman &il^ynderse,, for libellants. • 

Wing, Putnam & Burlingham and Jonathan H. Holmes, for claimant. 
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ADAMS, District Judge. On the 33nd day of September, 1906, 
the steamship Freke, a vessel of 190 feet in length and 30 feet beam, 
was lying on the south-west side o£ pier 36 of the Atlantic Basin, 
Brooklyn, and being loaded and desirous of going to sea, employed 
the tug H. B. Moore, Jr., to tow her through the gap, which was 
formed by piers 33 and 38. There was an intervening pier, 37, be- 
tween the pier where the steamship was lying (36) and two piers, 
34 and 35, on the other side of the basin inside of 33. AU the inside 
piers were somewhat shorter than the exterior ones, which were 300 
feet apart. The tug started about 10:20 a. m. to tow the steamer 
stern first with two hawsers, made fast respectively from her own 
stern side bitts to the steamer's side bitts at her stern. The tug at- 
tempted to proceed through the gap but in doing so the steamer was 
brought in contact with the east side of pier 33 and somewhat dam- 
aged, at first claiming about $3,000, but subsequently increased it by 
amendment to the extent of $6,500. 

An action was brought by the libellants to recover thèse damages, 
charging the tug with fault in several respects but prinçipally for not 
keeping the steamer clear of the pier, and improperly directing the 
casting ofï of the hawser which was made fast to the steamer's star- 
board quarter, and that if two hawsers were necessary in taking the 
steamer out, the tug was in fault for failing to supply the second 
hawser. 

The tug's answer denied any négligence on her part and alleged 
that the accident was solely due to the négligence of those in charge 
of the steamship in not making the towing line properly fast and in 
not going ahead with her engines before she did. 

From the testimony, it appears that the steamer had her full power 
of steam available for use but did not resort to it until it appeared that 
she was in close proximity to pier 33 and likely to colHde with the 
east side thereof, when the pilot, seeing that a collision was eminent 
between that pier and the stern of the steamer, ordered her engine 
slow ahead but the master, who was also on the bridge and passing 
the orders from the pilot, directed it to be put half speed ahead -and 
almost immediately full speed but thèse orders were too late and did 
not prevent the collision. 

The tug ran her own line from her port side to the steamer's star- 
board side; it had an eye on the steamer's end which was placed on 
the steamer's starboard quarter bitts. The other line ran from the 
tug's starboard side to the steamer's port side. This was the steamer's 
line and had 'no eye. The distance between the sterns of the vessels 
was about 30 feet. The lines were fastened on double bitts or bol- 
lards on the steamer and used exclusively in pulling her out. After 
the vessels had turned somewhat and proceeded a short • distance, the 
tug's hawser became slackened from the turning of the vessels to the 
port of the tug and useless for that reason and to avoid the danger of 
getting it in the propeller of one of the vessels, the tug's master or- 
dered it to be taken in and thereafter the pulling was done with the 
line running from the starboard side of the tug to the port side of the 
steamer. When approaching pier 33 this line slipped, or "rendered" 
as it was called, on the steamer's bitts to an extent variously estimated 
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at from iO to 30 feet. The latter was the judgment of the master 
and deck hàrid of the tug and confirmed bythe pilot of the steamer to 
a certain extent. The latter said at first it was 10 or 12 feet but on 
cross examination stated he would not swear "that it did not render 
thirty feet." I judge that 30 is a measurably correct estimate. The 
tug's witnésses were watching the hawser closely and were more Hke- 
ly in view of their interest to hâve reached a correct judgment in the 
matter than were the others on the bridge of the steamer. 

There is no doubt that the hawser slipped and that the fault of the 
collision was in the slipping of that line. It does not seem that the 
casting off of the other line had any effect whatever on the accident 
nor do I see any fault on the part of the tug in using the steamer's 
hawser. There was no trouble with the hawser for the purpose to 
which it was adapted excepting that it slipped and that was due to 
insufïîcient fastening on the part of those attending to it on the steam- 
er. It was said that they made a sufficient number of turns but that 
is disproved by the fact that it slipped. It is évident that it was in 
their power to make it secure as is shown by the fact that when those 
on the stem of the steamer noticed the slipping, they almost immediate- 
ly made it fast. It is urged that the slipping was the resuit of an ex- 
traordinary strain put upon the hawser by the tug but if there was such 
a strain, which I doubt, it was the effect of the steamer's failing to 
use her engine to assist in an obviously necessary manoeuvre. It is 
said on the part of the steamer that it was the duty of the tug to give 
orders concerning the use of the steamer's steam but if that were the 
case, and the évidence does not make it clear, the question only arises 
was it a fault in extremis. Hère the slipping of the hawser was the 
proximate cause of the accident. Any question of négligence in ex- 
tremis with respect to the use of the steamer's engines is subordinate 
to that of the slipping of the hawser and it has so recently been decided 
by the circuit court of appeals that the towed vessel is responsible for 
the Unes on her being properly made fast that it does not seem neces- 
sary to discuss the question further. I refer to the case of The Lvnd- 
hurst (D. C.) 129 Fed. 843, where I held that the tug was liable for the 
results of a collision between the tow and a wharf through the slip- 
ing of a hawser on the tow. There was but one man on the tow and 
I followed the principle that the tug is responsible for the make up of 
a tow of that character, including the fastening of the towing hawser, 
but the circuit court of appeals took a différent view and held that 
the tug was free from blâme, "because the hawser was not carefully 
adjusted by her master over the designated cleat, and that fOr his 
carelessness in that respect the tug is not liable." Id., 147 Fed. 110. 
113, 77 C. C. A. 336. 

The lîbel iS dismissed. 
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DBITSCH et al. t. GEORGE E. GIBSON CO. 

(Circuit Court, S. D. New York. August 12, 1907.) 

Tbade-Mabks and Tbade-Nambs— Suit fob Infrinqement — Pbiobitt op 

ElGUT. 

A firm commenced the use of a name as a trade-mark for tooth brushes 
in 1883, and continued sueli use until its failure about 1890, and durlng 
the same time défendant used a similar name for brushes sold by him. 
On belng sued for infringement, he promlsed to quit, but, the firm soon 
falllng, he did not. After the failure eomplainant's assigner, who had 
become a partner shortly before, appropriated the trade-mark as his own, 
and had the same registered. Eeld, that he was not the légal successor 
of the flrm, and obtalned no right from defendant's promise, but his right 
dated only from the tlme of his own use, which, being later than de- 
fendant's, afCorded no ground upon which complalnant was entitled to en- 
Joln défendant as an infringer. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 46, Trade-Marks and 
Trade-Names, §§ 36, 41, 42.] 

In Equity. On motion for a preliminary injunction. 

Joseph L. Levy, for the motion. 
Griggs, Baldwin & Pierce, opposed. 

HOUGH, District Judge. Undoubtedly the grant of a registered 
trade-mark to the complainants makes them prima facie owners there- 
of, which is but one way of saying that the burden is on any one, 
asserting the right to use the same collocation of words and figures, 
to prove that right. The greatest right possessed by complainants 
must be measured by the affidavit of their assigner, Martin, to the 
eflfect that the trade-mark had been "continuously used in (my) his 
business since about the Ist day of April, 1883." In other words, 
it is of the essence of eomplainant's contention that they are at least 
the prima facie owners of a trade-mark appropriated as long ago as 
1883 by Martin, and continuously used by him in his business since that 
date. 

In 1883 Martin was 16 years old, and a boy in the employ of the 
Wallach firm. Whatever his rights, when shortly before its failure 
he became a partner in the firm, the trade-mark statement signed by 
him is difiicult to reconcile with the now admitted facts. The best 
way of putting it for complainants is to say that the firm of Wallach 
devised the trade-mark in 1883 ; Martin became a partner in that firm 
in 1889 ; and by virtue of some assignments or transfers from the other 
partners came out of the wreck of the Wallach business the owner of 
the firm's trade-marks. If he did that, he could perhaps use his own 
trade-mark on the goods of houses he was subsequently connected with, 
and leave them and their business taking his trade-mark with him. 
This seems to me the Une of reasoning based on cases like Thomson v. 
Batcheller, 93 Fed. 660, 35 C. C. A. 532. As applied to this case, I 
do not think title to the trade-mark is successfully gotten out of the 
Wallach firm and into Martin, or, in other words, the trade-mark as 
Martin's property (not "Willy Wallach's") is no older than 1890, or 
some date subséquent to the Wallach failure, and it became Martin's 
property by the simple process of his continuing to use it after the 
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failure — when nobody objected to his so doing. But such use can- 
not make him legally the successor of "'Willy Wallach." The failure 
opened the trade-mark to the public; Martin, as one of the public ap- 
propriated it ; and whatever rights he possesses date f rom such appro- 
priation. Assignments or disclaimers by other members of theextinct 
"Willy Wallach" firm are of no avail. When that fàrm abandoned 
business, the trade-marks were abandoned, and when Wallach & 
Blackwejl executed the papers now produced and dated in 1902 they 
owned nothing which could assist Martin in his use of the word 
"Marguerite." The interférence proceeding does not help this présent 
contention. Martin's use of the word f rom 1890 was enough to defeat 
Martin & Bowne Company. 

It is quite true, as stated in briefs, that I hâve given unusual oppor- 
tunity for the production of affidavits on both sides. This was donc 
because the grant of a registered trade-mark in effect puts the bur- 
den of proof on a défendant — an inversion of the ordinary proceed- 
ing— and therefore I thought considérable care in préparation of de- 
fendant's case was required. 

Every affidavit submitted suggests the need of cross-examination ; 
but, taking them for what they are worth, I consider it shown affirma- 
tively that ''Marguerite" as Martin's trade-mark dates not from 1883, 
but about 1890. ; 

It is also affirmatively shown that from a date earlier tHâh 1890 Gib- 
son has sold, and been known in the trade to sell, "Margherita" brushes 
made by Loonen of Paris — ^the very brush now sought to be enjoined. 
The action in common pleas in 1890 was probably brought and settled 
substantially as narrated by Martin. It evidently did n^t stop Gib- 
son, and, evèri if he did promise to stop, it is difficult tô see why he 
was not absolved from his promise by the swiftly following failure of 
"Willy Wallach." The nearest approach to truth I can get from thèse 
afiîdavits is this: For a niifhber of years before 1890 Willy Wallach 
used "Marguerite" and Gibson "Margherita." Wallach thought more 
of his word than Gibson did of his, and, when the latter was sued, he 
promised to quit. Wallach almost immediately failed. Gibson con- 
tinued "Margherita," Martin took up "Marguerite," and each (person- 
ally or through successors) has continued to use his own word ever 
since, though Martin has had to compromise with Martin & Bowne 
Company and let them bave "Marguerite" until 1908, which is the 
réfason for complainants not having a Marguerite toothbrush in stock 
when suit bëgan. 

Motion for preliminary injunction denied. 
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DERHAM V. DONOHUa 

(Circuit Court of Appeals, Eighth Circuit. July 10, 1907.) 

No. 2,447, 

1. PrEADiNG— Amendment Permissible Whebe Vabiance Immatebiai,. 

Where the variance between tlie pleading and the facts whicli the 
pleader seeks to prove la so sligtit that it is obvious tliat ttie opposing 
party eould not liave been misled by it in the préparation of bis case for 
trial, it is tbe duty of the court to disregard it or to permit an amend- 
ment to conform the pleadliig to the proof ofCered. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 39, Pleading, § 1338.] 

2. BiLLS AND Notes— Notice of PkOtest— Sdfficiekcy. 

A notice of protest is suiHcient which by express terms or by necessary 
implication inforras the indorser of the identity of the paper, of due de- 
mand, of its protest, and of its dishonor. 

Mistakes and omissions in it which obviously could not bave misled or 
prejudiced the indorser are not fatal. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 7, Bllls and Notes, 
§§ 1129-1136.] 

S. Same— Facts— Conclusion. 

A certiflcate of deposit dated January 25, 1904, due January 25, 1905, 
was duly presented for payment Payment was demanded and refused on 
January 25, 1905. Thereupon a notice of the presentment, demand, and 
dishonor was sent to, and received by, the indorser, which was dated 
January 25, 1904, when it should hâve been dated January 25, 1905, which 
stated that the demand and dishonor were on the day of the date of the 
notice, that the certiflcate was dated January 25, 1905, when it was dated 
January 25, 1904, and it omitted to récite this clause which was in the 
certiflcate, "No interest after six months." Held, the notice sufliclently 
identifled the certiflcate and notifled the indorser of due presentment, de 
mand, and dishonor, so that it Is obvious that he eould not hâve been mis> 
led or prejudiced by the mistakes in It. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 7, Bllls and Notes,, 
§§ 1129-1136.] 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

D. W. Lawler and D. F. Lyons, for plaintifï in error. 
Thomas H. Quinn, for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and PHIUPS, 
District Judgc. 

SANBORN, Circuit Judge. M. F. Donohue recovered a judgment 
against John Derham, the indorser of a certiflcate of deposit issued 
by the First National Bank of Faribault, and the défendant sued out 
this writ of error to reverse it. 

The first alleged error specified is that the court permitted the 
plaintifï to amend his amended complaint at the trial when the cer- 
tiflcate and indor sèment were offered in évidence by inserting in the 
copy of the certiflcate set forth in the pleading the words, "With in- 
terest at 3 per cent, per annum, no interest after 6 months," which had 
been omitted from the complaint, and received the certiflcate and in- 
dorsement in évidence. But the statutes of Minnesota provide that: 
155 F.— 25 
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"No rarlance between the allégation In the pleadlng and the proof Is ma- 
terlal, unless It has actually misled the adverse party to his préjudice In 
maintalning hls action or défense upon the merits. Whenever it is alleged 
that a party has been so misled. that fact shall be proved to the satisfaction 
of the court, and it shall be shown in what respect he has been misled; and 
thereupon the court may order the pleading to be amended upon such terms 
as may be just." General Statutes of Minnesota 1894, § 5262. 

The Suprême Court of Minnesota has declared that : 

"When the disagreement between the facta alleged and the facts proved 
or sought to be proved is so slight that it is perfectly obvious that the ad- 
verse party could not hâve been misled in his préparation for trial, the vari- 
ance is deenied Immaterial, and the court will either disregard it altogether 
or order an immédiate amendraent wlthout costs." Wilcox Lumber Oo. t. 
Eitteman, 88 Minn. 18, 92 N. W. 472. 

The case in hand falls under this rule. The certificate of deposit 
was set forth correctly in the original complaint and its exécution was 
admitted by the answer; but the words "with interest at 3 per cent, 
per anhum, no interest after 6 months," were omitted from the 
amended complaint. It is obvious that the défendant could not hâve 
been misled by this omission in his préparation for the trial, and it 
was the duty of the court below to permit the amendment and to re- 
ceive the certificate and indorsement in évidence under the United 
States statute of jeofails. Rev. St. § 954 [U. S. Comp. St. 1901, p. 
6961 ; Gen. St. Minn. 1894, §§ 5262, 5266. 

The second error specified is that the court rejected évidence that 
Stateler agreed with Derham to take the certificate of deposit as an 
absolute payment of its face value for a part of the purchase price of 
his farm. Stateler sold his farm to Derham about December 16, 1904. 
Donohue had a mortgage on the farm for $4,599. Derham signed this 
indorsement, "Pay to the order of M. F. Donohue," upon the certifi- 
cate, and delivered it to Donohue, and the latter released his mort- 
gage and paid over to Stateler $401, the différence between the prin- 
cipal of the debt evidenced by the certificate and the amount due on 
his mortgage. The agreement between Donohue and Stateler was 
made at the time of the sale of the farm before the certificate was in- 
dorsed and delivered to Donohue and was not communicated to the 
latter. Counsel argue that this agreement constituted a défense to 
this action under section 5157 of Statutes of Minnesota 1894, which 
reads : 

"In the case of an assignment of a thlng In action, the action by the assignée 
Is wlthout préjudice to any set-off or other défense exlsting at the time of, or 
before notice of, the assignment ; but this section does not apply to a negotlable 
promissory note or bill of exchange, transferred In good falth and upon good 
considération, before due." 

They cite in support of their contention La Due v. First National 
Bank, 31 Minn. 33, 16 N. W. 426. In that case the payée of a draft 
indorsed it to one Edison, against whom the drawer, the défendant bank, 
had an offset. After the draft became due Edison indorsed it and it 
passed by subséquent indorsements to the plaintiff. The court held that 
the indorsers subséquent to Edison took it subject to the same offset 
to which it was subject in his hands. But the action in that case was 
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upon the draft, and that draft had passed by îndorsement through Edi- 
son to assignées of the plaintiff. In the case in hand the action is 
not upon the certificate of deposit which Derham once owned, but upon 
Derham's indorsement of it. That indorsement was made directly 
to the plaintiff Donohue. Whatever the relations of Stateler and 
Derham may hâve been, there never was any contract of indorsement 
of this certificate between Derham and Stateler, and as Stateler was 
never a party to, or the owner of, such a contract, he was never the 
owner or assignor of the thing in action hère in hand, the indorsement 
to Donohue, which is the subject of this action, and the statute invoked 
has no application to this case. The évidence of the agreement be- 
tween Stateler and Derham was immaterial and inadmissible. 

About the 16th day of December, 1904, in the negotiations for 
the indorsement of the certificate and the satisfaction of the mort- 
gage Derham informed Donohue that if he would hold the certificate, 
which was dated January 35, 1904, and which by its terms drew 
interest for only six months, until January 25, 1905, the bank would 
pay a year's interest upon it. Thereupon they went together to the 
bank, and it promised to pay this year's interest if the certificate was 
held until January 25, 1905. Donohue agreed with Derham to hold 
it until that time, and that Derham should hâve the interest which the 
bank would then pay, and Derham indorsed the certificate. Counsel 
argué that the effect of this agreement was to substitute Donohue for 
Derham in the latter's relation to the bank, so that, if the bank failed 
to pay the certificate, the loss was Donohue's, and not Derham's. The 
position is untenable, because the transaction was concluded by the 
exécution of the indorsement, the written contract by Derham to pay 
the certificate on due demand and notice, if the bank did not, and the 
delivery of this contract and the certificate to Donohue by Derham. 
That indorsement is utterly inconsistent with the theory that Donohue 
took the chance of the failure of the bank. It is in writing, its terms 
and légal efïect are certain, and it must prevail. 

Nor is the contention that since Donohue did not demand the pay- 
ment of the certificate until January 25, 1905, Donohue assumed 
the risk of the insolvency of the bank meanwhile and thereby re- 
leased Derham from his indorsement, more persuasive, because Dono- 
hue delayed his demand at the request of Derham and for his benefit, 
and Derham is thereby estopped from taking advantage, to the dét- 
riment of Donohue, of the delay which he caused. 

Finally, counsel insist that the judgment should be reversed because 
in the notice of protest its date was January 25, 1904, when it should 
hâve been January 25, 1905, the date of the certificate was recited 
January 25, 1905, when it should hâve been recited January 25, 1904, 
and the notice failed to state that the certificate contained the words, 
"No interest after 6 months." They cite the following authorities in 
support of their argument that this notice did not inform Derham of 
the demand and refusai of payment of the certificate on January 25, 
1905, when it fell due: Townsend v. Lorain Bank of Elyria, 2 Ohio 
St. 345, 353, 360, in which a note fell due on June 4, 1849, and a 
notice dated June 2, 1849, that it was presented and dishonored on 
that day, was held insufficient. Ransom v. Mack, 2 Hill (N. Y.) 
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587, 38 Am. Dec. 602, wherein a notice dated July 4th, that a note was 
présentée! and dishonored on that day when it was présentée and dis- 
honored on July 3d, was held bad; Etting v. Schuylkill Bank, 2 Pa. 
355, 44 Am. Dec. 205, in which a notice dated on tlie second day 
of grâce that payment of the note had been demanded and refused 
on that day, when it should hâve stated that the demand and dis- 
honor were on the next day, was rejected ; Wynn v. Alden, 4 Denio 
(N. Y.) 163, where a notice without date that the paper was pre- 
sented and dishonored on "this day" was held bad; and Tevis v. 
Wood, 5 Cal. 393, in which a notice that the demand and dishonor 
were one day tpo late was held insufficient. It is conceded that 
thèse décisions strongly tend to sustain the contention of counsel. 
There are, however, décisions to the contrary. Ontario Bank v. 
Pétrie, 3 Wend. 457; Crocker v. Getchell, 23 Me. 392; Journey v. 
Pierce, 2 Houst. .(Del.) 176; 2 Daniel on Neg. Inst. § 984; Tiede- 
mann on Commercial Paper, § 346. The rule upon this subject which 
prevails. in the fédéral courts was stated by Story, J., in Mills v. 
United States Bank, 11 Wheat. 43]., 436, 6 L. Ed. 512, in answer to 
a contention that a notice was fatally defective because it did not state 
who was the holder of the paper, because it misdescribed the date of 
the hôte and because it did not state that the demand had been 
made at the bank when the note was due. He said: 

"No form of notice to an Indorser has been ptescrlbed by law. The whole 
object of It is to inform the party to whom It is sent that payment has been 
refused by the maker, that he is considered liable, and that payment is ex- 
pected of him. It Is of no conséquence to the indorser, who is the holder, 
as he Is equally bound by the notice, whomsoever he may be, and it is time 
enougbi for him to ascertain the true title of the holder when he is ealled 
upon for payment. The objection of misdescrlptlon may be disposed of in a 
few words. It cannot be for a moment maintained that every varianee, how- 
ever immaterial, Is fatal to the notice. It must be such a varianee as con- 
veys no sufflcient Isnowledge to the party of the particular note which has 
been dishonored. If it does nOt mislead him, if it conveys to him the real 
tact, without any doubt, the varianee cannot be material, either to guard his 
rights or avoid his responsibility. • * • The last objection to the notice Is 
that it does not state that payment was demanded at the bank when the note 
became due. It Is certainly not necessary that the notice should contain such 
a formai allégation. It is -sufRoiént that it States the f aet of noupayment 
of the note, and that the holder looks to the indorser for indemnity. Whether 
the4emand was duly and regularly made is matter of évidence, to be estab- 
llshed at the trial. If it be not legally made, no averment, however accurate, 
wlll help the case; and a statement of ponpaymènt and notice is, by necessary 
implication, an assertion of right by thë holder, founded upoû his haviug com- 
pUed with the réquisitions of law against the indorser." 

This décision has been generaUy followed, and thèse rules may be 
said to be established in the national courts and to prevail in many of 
the state courts. Any notice of protest is sufficient which by ex- 
press terms or by necessary implication conveys information to the 
indorser of the identity of the paper and that upon presentment, when 
due, payment has been neglected or refused. Mistakes and omissions 
in a .notice which obvipusly could not hâve misled or prejudiced 
an indorser are not iatal to it. Bank v. Swann, 9 Pet. 33, 46, 9 
L. Ed. 40; Bank v. Watterson, 2 Fed. Cas. No. 941; Cooper v. Gibbs, 
6 Fed. Cas. No. 3194; Hodges v. Shuler, 22 N. Y. 114; Gates v. 
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Bcecher, 60 N. Y. 518, 537, 19 Am. Rep. 207; Youngs v. Lee, 12 
N. Y. 551; Bank of Cooperstown v. Woods, 28 N. Y. 561, 566; 
Smith V. Whiting, 12 Mass. 6, 7 Am. Dec. 25 ; Housatonic Bank v. 
L,aflin, 5 Cush. (Mass.) 646, 548; Cayuga County Bank v. Warden, 
1 N. Y. 413, 417; Rochester Bank v. Gould, 9 Wend. 280. 

In the cases cited for the plaintiff in error the dates o£ the notices 
and the dates therein named on which the demands and dishonors 
were averred were within a few days of the due dates of the respec- 
tive pièces of paper, so that the indorsers might hâve inferred that 
the demands and presentments were made on the wrong days. But 
in the case before us the indorser knew that the certificate which he 
had indorsed was dated on January 25, 1904, that it was due on 
January 25, 1905, and that he received this notice a short time after 
"the latter date. The notice was dated January 25, 1904, and stated 
that on that day the certificate was duly presented for payment and 
that payment was demanded and refused. Derhàm knew that this 
was a mistake, for he knew that the certificate was issued to him 
and that he himself had possession of it on that day. Thus he knew 
it could not hâve been presented on the day stated in the notice. 
He knew that it fell due on January 25, 1905, and that the purpose of 
this notice was to inform him of its presentment and dishonor. "A 
statement of nonpayment and notice," says Mr. Justice Story in Mills 
V. United States Bank, "is, by necessary implication, an assertion of 
right by the holder, founded upon his having complied with the réquisi- 
tions of law against the indorser." It is plain that the mistake in 
the récital of the date of the certificate in the notice and its failure 
to contain the clause, "No interest after six months," could not hâve 
misled Derham as to the identity of the paper, and there is no ra- 
tional escape from thé conclusion that by the terms of the notice 
and the necessary implication therefrom it sufificiently informed him 
of the presentment, demand, and dishonor of the certificate on the 
day whenit fell due. 

The judgment below must accordingly be afifirmed; and it is so 
ordered. 

HOOK, Circuit Judge (specially concurring) . I concur in the resuit 
in this case, and in what is said excepting as to the application of the 
Minnesota statùte of amendments. Congress has prescribed a rule 
sufificient for thé guidance of national courts in this particular. 
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(Circuit Court of Appeals, Eighth Circuit. July 10, 1907.) 

No. 2,531. 

1. APPEAL AND< EBÉOB— DE0I8I0N-r-QUESTI0NS Peesbnted BT Recoed. 

Légal tgsuePjCther than.the one speclflcally presented for détermination 
mày properly be coneldered and determined by an appellate court, where 
they naturàlly arise and are pertinent to the question at Issue and to 
further proceédings In the trial court- 
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2. OOUETS— FEDERAL COUETS— JUBSIDICTION TO EnFOEOE JUDGMENTS. 

The" jurlsdlctlon of a national court over a controversy once lawfully 
acqBlred incliddes the power to enforce Its judgment or decree, and this 
power may not be destroyed or restrained by the législation or lack of 
législation o(. the states. 

3. Same— Weit or Scire.Facias to Revive a Judgment. 

A Circuit Court of the United States has power to issue Its wrlt of 
sclre faeias to revive its judgment and to prescribe a reasonable method 
of service thereof without the district where the judgment défendant 
has departed therefrom. Such power Is derlved from the Constitution 
land Eev. St. § 716 [U. S. Comp. St. 1901, p. 580], and cannot be restrain- 
ed, limlted, or rendered less efflcacious by the statutes of a state. 

4. Same— Mode of Seevxcb. 

The conformity act (Eev. St. §§ 914, 915, 916 [U. S. Comp. St. 1901, p. 
684]) empowers a Circuit Court to use a slmllar remedy to that provid- 
ed by a state statute to enforce Its jùdgments, but does not require it to 
follow the method prescribed by a state statute in sêrving a writ of sclre 
faeias to revive a judgment on a nonresldent défendant if it deems such 
method Insufflcient 

[Ed. Note. — State laws as rules of décision in fédéral courts, see notes 
to Wllson V. Perrhi, 11 C. C. A. 71, and Hlll v. Hite, 29 G. 0. A. 553.] 

On Pétition for Rehearing. 

For former opinion, see 152 Fed. 414, 

Clayton C. Dorsey and William V. Hodges, for the motion. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. Counsel for Hughes hâve made a 
motion for a rehearing of this case upon four grounds ; (1) That 
what is said in the opinion with référence to the practice upon a. writ 
of scire faeias to revive a judgment is obiter dictum, (2) that the use 
of the writ of scire faeias to revive a judgment is abolished in Colo- 
rado, except in the manner prescribed by the statutes of that state; 
(3) that the method of service of the writ is prescribed exclusively 
by the statute of Colorado, and that it may not be otherwise served 
by the direction of the fédéral court to revive a judgment of that 
court in that state; and (4) that the service of the writ personally 
outside of the district of Colorado will not be due process of law 
under the décision in Pennoyer v. Nefï, 95 U. S. 714, 24 L. Ed. 565. 

1. What was said in the opinion upon the questions challenged was 
appropriate and logical in its relation to the décision of the actual 
issue presented, to wit, whether or not the order assailed in this 
case was a final order. While the spécifie légal issues othei- than 
the latter question were not expressly presented for adjudication, 
they naturally arose and were properly considered in view of the con- 
dition of the case and the necessity of proper action by the court 
below. 

2. The jurisdiction of a national court over a controversy once 
lawfully acquired includes the ppwer to enforce its judgment or de- 
cree, and this power may not be destroyed or restrained by the légis- 
lation or lack of législation oi the states, because it is granted by 
the Constitution and the acts of Congress, which are the suprême 
law of the latid. Barber Asphalt Pav. Co. v. Morris, 66 C. C. A. 55, 
69, 132 Fed. 945, 949. The writ of scire faeias to revive a judgment 



COLLIN OOUNTT NAT. BANK V. HUGHES. 391 

iS founded upon the statute of 2 Westminster, c. 45, enacted in the 
thirteenth year of Edward I, or the year 1285. A scire facias to 
revive a judgment is a continuance of the original action, and is not 
a new action. The practice under the common law in case the writ 
of scire facias could not be served upon the défendant was to render 
judgment of fiât executio upon two returns of nihil. But Chief Jus- 
tice Beasley in delivering the opinion of the Suprême Court of New 
Jersey in Elsasser v. Haines, 63 N. J. Law, 10, 18 Atl. 1095, 1098, 
said, and it is a rational statement, that there is no substantial dif- 
férence between the judgment fiât executio and the judgment quod 
recuperet. So that it does not seem to be material to notice the 
form which the judgment in the case at bar may take under the scire 
facias issued. In the eighteenth volume of the Encyclopedia of 
Pleading and Practice, at page 1055, the statement is made that scire 
facias to revive a judgment is the usual method unless another is 
provided. 

In 1789 the Congress granted to the Suprême Court and the Cir- 
cuit and District Courts of the United States the power to issue writs 
of scire facias. Rev. St. § 716 [U. S. Comp. St. 1901, p. 580]. In 
1823 in Delano v. Jopling, 1 Litt. (Ky.) 118, 120, the Court of Ap- 
peals of Kentucky held that a judgment rendered in the state of Vir- 
ginia on a scire facias against spécial bail upon two returns of nihil 
was entitled to fuU faith and crédit in the state of Kentucky, and 
sustained an action for judgment upon it. That court said: 

"A sdre facias Is styled a judicial writ, vlz., a writ for the purpose of 
effeetuatlng what has already been decided, or, In case of bail, to compel the 
bail to perform that which he hath solemnly imdertaken of record ; and the 
reason why the bail is summoned at ail Is out of abuudant caution and tender 
regard to his rights, for the purpose of allowing him to show some matter 
which may hâve arlsen since his undertaking, and which may exonerate him. 
Hence he is summoned to answer matters of record, and the judgment ren- 
dered of record after his undertaking, against his principal, Is conclusive 
against him. There Is therefore no necesslty of taklng the same care to 
brlng him Into court. In order to subject him to his undertaking, as there is 
with regard to défendants In original actions, where the matters In con- 
troversy are entlrely en pais, and hâve never been settled or ascertalned by 
judicial détermination." 

In 1858, in Battey, Ex'r, v. Holbrook, 77 Mass. 312, the Suprême 
Judicial Court of that common wealth decided that after judgment had 
been rendered against a défendant, and he had removed from the 
local jurisdiction of the court, the writ of scire facias might still is- 
sue, "for," said the court, "the suit is in fact still pending in court, its 
remedy yet incomplète, and to be enforced as and when new breaches 
occur" 

In 1840 one Comstock recovered a judgment in the Circuit Court 
of the United States for the District of Rhode Island in an action of 
debt in which the défendant had been duly served with process. In 
1859 a writ of scire facias was sued out upon that judgment in Rhode 
Island, and was served personally upon the défendant in the state of 
Massachusetts, to which state he had moved and in which he was 
then residing. In 1860 an action was brought upon this second judg- 
ment in one of the trial courts of Massachusetts, and the plaintiflf re-' 
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covered. Upon a writ of error the Suprême Judicîal Court of Massa- 
chusetts affirmed the judgment. It said: 

"The scire facias was not a new action, but a continuation of the old one. 
Wright V. Nutt,, 1 T. R. 389. It was indeed necessary that notice thereof 
should be given to the défendant before judgment'therèon could legally be ren- 
dered. But, as the law prescribed no form of notice to a défendant eut of the 
district where thè court was held, it was for the court to cause such no- 
tice to be giren as should be reasonable and enable him to appear and défend 
his rights. The notice given to the défendant was actual, personal, and season- 
able, and though it was not in any form which had been ordered by the 
court, and was not proved by a return of an offlcer of the court, as such officer, 
but by his afladavlt, yet it was adopted by the court as sufflcient; and the 
judgment thereafter rendered must be deemed valid, and this aetion thereon 
be sustained. The Circuit Court could not be ousted of Its Jurisdictlon by the 
absence of the défendant from the district in which the action was pending." 
Comstock V. Holbrook, 82 Mass. 111, 113. 

In this State of the law and the practice the territory of Colorado 
in the year 1861 enacted a statute to the effect that the common law 
of England and ail acts and statutes of the British Parliament prier 
to the fourth year of James I, of a gênerai nature and not local to 
that kingdom, should be the rule of décision and be considered in 
fuU forcé until repealed by législative authority. 3 Mills' Ann. St. 
§ 4184. There can be no doubt that, under the common law, the fore- 
going statutes and décisions, and the established practice, the Circuit 
Court of the United States had power to issue its writ of scire facias 
and to prescribe a reasonable method of service thereof without the 
district of the court where a défendant in a judgpnent had departed 
from its district. In 1877 the Législature of Colorado provided that 
a judgment iti à civil action might be revived by filing a pétition, is- 
suing an order to show cause and serving it on the défendant in the 
same manner as summonses were required to be served in civil actions. 
Mills' Ann. Code, §§ 341-244. The statutes of Colorado also pro- 
vided that a summons in a civil action might be served by publication 
where the défendants were not résidents. Mills' Ann. Code, §i 41. 
At the time of the issue of this scire facias there was a rulp of the 
court below in force in the district of Colorado, to the effect that: 

"Writs of exécution and other final process issued on judgments and decrees 
rendered in this court and the proceedings thereon had shall be the same, 
except their style, as are now or may be hereafter used in the blghest court 
of original and gênerai Jurlsflictlon in this state." 

But this rule is not controlling in the issue and service of writs of 
scire facias because they are not writs of exécution or other final 
process, nor are they proceedings thereon had, and, even if the rule 
were applicable, it would still be within the power of the court be- 
low to vary its process and its 'manner of service by order so as to 
attain the ends of justice. 

It will be perceived from the statutes and décisions which hâve 
been cited that the power to issue the writ of scire facias and to serve 
it in such manner as the court beloW deemed wise and reasonable 
was vested in that court prier to the Colorado act of 1877 and that 
no additional power was granted by that act. 

In Elsasser v. Haines, 53 N. J. Law, 10, 18 Atl. 1095, Chief Justice 



COLLIN COUNTT NAT. BANK V. HUGHES. 393 

Beasley, in an exhaustive and learned opinion which he delivered in 
the year 1889 for the Suprême Court of New Jersey, expressed the 
opinion of that court that a judgment upon two returns of niliil up- 
oii a scire facias issued in the state of Pennsylvania upon a bail bond 
was according to the course of the common law and of the law of 
that state, and was conclusive in the state of New Jersey and the ac- 
tion upon it was sustained. 

Counsel insist that this proceeding by scire facias cannot be sus- 
tained, and they cite in support of their view Humiston v. Smith, 
21 Cal. 129, 135, Cameron v. Young, 6 How. Prac. (N. Y.) 372, 
Hughes V. Shreve, 60 Ky. 547, and De Baca v. Wilcox, 68 Pac. 922, 
923, 11 N. M. 346, décisions which hold that the writ of scire facias 
to revive a judgment is abolished in thèse various jurisdictions by the 
provisions of their codes that there shall be one form of civil action. 
It is enough to say in answer to thèse opinions that they do not apply 
to suits or proceedings in the national courts, that this court has pre- 
viously expressed a différent opinion, and that its view has been sus- 
tained by the Suprême Court. U. S. v. Insley, 64 Fed. 221, 223, 4 
ce. A. 296, 298; Insley v. U. S., 150 U. S. 512, 14 Sup. Ct. 158, 

37 L. Ed. 1163. The same conclusion was earlier adopted in England. 
2 Coke's Inst. 472. In Brown v. Wygant & Leeds, 163 U. S. 618. 
16 Sup. Ct. 1159, 41 L. Ed. 284, the Suprême Court held that two 
returns of nihil constituted sufEcient service upon a résident of a 
state. 

There are décisions cited by counsel which détermine other ques- 
tions, but none hâve been brought to our attention which hold that 
a Circuit Court may not issue and direct the manner of service of a 
writ of scire facias upon its own judgment so as to warrant it in eii- 
tering a judgment of revivor thereon. In Owens v. Henrv, 161 
U. S. 642, 16 Sup. Ct. 693, 40 L. Ed. 837, however, the Suprême 
Court decided that a judgment upon two returns of nihil in the state 
of Pennsylvania upon a scire facias to revive a judgment of a court 
of that state would not sustaîn an action upon the revived judgment 
in the state of Louisiana when the original judgment had become 
barred by the statute of the latter state. The court held that, if the 
scire facias was a new action, there was no suiificient service because 
the défendant was a résident of Louisiana at the time of the returns 
and had received no notice, and that, if it was a continuance of the 
original action, thé effect of the judgment of revivor was to keep in 
force the local lien in the state of Pennsylvania, and thât it did not 
hâve the effect to remove the bar of the statute of limitations in the 
state of Louisiana. In Bickerdike v. Allen, 157 111. 95, 41 N. E. 740, 
29 L. R. A. 782, may be found a décision that the service of a writ 
of scire facias issued upon a judgment in another state upon a rési- 
dent of the state of Illinois by publication in the other state would 
not sustain an action upon the judgment of revivor rendered thereon 
in the state of Illinois under the -doctrine of Pennoyer v. Neff, 95 U. 
S. 714, 24: L. Ed. 565. And there is an opinion in Weaver v. Boggs, 

38 Md. 255, that a judgment of revivor on two returns of nihil in 
the state of Pennsylvania will not. sustain an action upon the judg- 
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ment of revivor în tàe state of Maryland after its statute of limita- 
tions has run. 

A careful review artd reconsideration of thèse authorities show 
thàt the common law, the practice under it, and the décisions of the 
courts that a judgment pi revivor may be rendered in the jurisdic- 
tion in which the original' judgment was recorded upon the issue of 
a writ of scire facias and its service in such manner as the court may 
direct upon the défendant who is without the territorial jurisdiction 
of the court in which the record remains, is undisputed. But there 
is a controversy among the authorities over the effect of such a 
judgment in the state of the résidence of the défendant at the time 
the writ of scire facias is served upon him. That controversy is 
not presented, and will not be presented in this case, and hence it is 
unnecessary farther to consider it. 

But counsel contend that the act of cOnformity compelled the Cir- 
cuit Court to adhère to the method of service of the writ of scire 
facias prescribed by the statutes of Colorado. There are two an- 
swers to this contention. The first is that the power of the Circuit 
Court to issue and to serve its writ of scire facias was derived from 
the Constitiition and the act of ' Congress, and that it cannot be re- 
strained, limited, or made less efficacious by the statutes of the state. 
The second is that the act of conformity does not require the Circuit 
Court to follow the method of service of its writ prescribed by the 
act of Colorado of 1877'. Three sections of the conformity act are 
discussed by counsel. Section 914, Rev. St. [U. S. Comp. St. 1901, 
p. 684] is mandatory. It déclares that the practice, pleadings, and 
forms and modes of procèeding in civil causes other than equity and 
admiralty cases shall conforma as near as may be to the practice, plead- 
ings, and forms and modes of proceeditig existing in like causes in the 
state courts. It has no application to this case becauseît. relates ex- 
clusively to proceedings before judgment. It may not be futile to 
notice the fact, however, that this is the most peremptory section of 
this act, and that nevertheless the Suprême Court and this court hâve 
held that strict conformity to the practice and proceeditigs in the 
state courts is impracticable, and that this section does not require 
the courts of the United States to adopt any rule of pleading, practice, 
or procédure enacted by state statute or announced by the décision 
of a state court wrhich would restrict their jurisdiction or unwisely 
encumber the administration of justice in their tribunals. O'Connell 
v. Reed, 5 C. C. A. 586, 593, 56 Fed. 631, 536; Shepard v. Adams, 
168 U. S. 618, 18 Sup. Ct; 214, 42 L. Ed. 602. Thus it has been held 
that a variance from the Stâte practice in (1) the signature of the 
summons (Martin v. Criscuola, 10 Blatch. 211, Fed. Cas, No. 9,159; 
Dwight v. Merritt [C. C] 4 Fed. 614) ; (3) its service by a private 
party (Schwabacker v; Reilly, 2 Dill. 137, Fed. Cas. No. 12,501); 
(3) the time and form and character of the charge to the jury (Rail- 
Way Co. v. Horst, 93 U. S. 291, 300, 23 L. Ed. 898; Association v. 
Barry, 131 U. S. 100, 120, 9 Sup. Ct. 755, 33 L. Ed. 60); (4) the 
motions for new trials (Missouri Pac. Ry. Co. v. Chicago & A. Ry. 
Co., 132 U. S. 191, 10 Sup.:Ct. 65, 33 L. Ed. 309) ; (6) the effect of 
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a spécial appearance (Southern Pac. Co. v. Denton, 146 U. S. 202, 
13 Sup. Ct. 44, 36 L. Ed. 942) ; (6) the method of reviewing judg- 
ment; and (7) the time within which an answer should be made 
after service of the summons, and variances in many other respects, 
constitute no violation of this peremptory section. 

Section 915 provides that in common-law cases in the Circuit and 
District Courts the plaintiff shall be entitled to similar provisional 
remédies as those provided by the laws of the state in which the 
courts are held, and that the Circuit and District Courts may by gên- 
erai rules adopt state laws with référence thereto. Section 916 pro- 
vides that the party recovering a judgment in any common-law cause 
in the Circuit or District Court shall be entitled to similar remédies 
on the same by exécution or otherwise to reach the property of the 
judgment debtor to those that are provided in like causes by the laws 
of the state in which such court is held, or by any such laws as are 
thereafter enacted which may be adopted by gênerai rules of such Cir- 
cuit or District Court, and that such courts may from time to time 
by gênerai rules adopt such state laws as may thereafter be in force in 
such state. It will be noticed that thèse sections do not limit the power 
of the court to détermine how its process shall be served after judg- 
ment, but only provide that the parties shall be entitled to similar 
remédies to those provided in like cases by the laws of the state. 
The Suprême Court has held that only those statutes in force at the 
time of the passage of this act, to wit, June 1, 1872, were adopted 
thereby, and that ail subséquent statutes, must be adopted by gênerai 
rules of the Circuit Courts or they are not in force. Lamaster v. 
Keeler, 123 U. S. 376, 391, 8 Sup. Ct. 197, 31 L. Ed. 238. This court 
has held, however, that, in the absence of the proof of any gênerai 
rule, a gênerai practice may become a rule, and that, when the gên- 
erai practice is to use the remédies provided by the state statutes, 
the appellate court will présume, in the absence of proof, that thèse 
bave been adopted by a gênerai practice or a gênerai rule. Logan 
v. Goodwin, 109 Fed. 490, 495, 43 C. C. A. 658, 663; Citizens' Bank 
v. Parwell, 56 Fed. 570, 574, 6 C. C. A. 24, 28. It may therefore be 
assumed in the words of section 916 that a party recovering a judg- 
ment in the Circuit Court is "entitled to similar remédies upon the 
same by exécution or otherwise" to those which hâve been provided 
by the statutes of Colorado. Now, the statutes of Colorado provide 
a remedy for the revivor of a judgment by scire facias and prescribe 
the method, of the service of the writ of scire facias. The plaintiff, 
therefore, might hâve availed himself of this method of service if it 
was sufficient. If, however, it was, in the opinion of the Circuit Court, 
insufficient, that court had the power under the common law and under 
this statute to adopt and use similar remédies by directing the service 
tô be made in such way as in its opinion would give to the défendant 
reasonable notice that the suit in which the judgment had been ren- 
dered would be contjnued, and that the judgment would be revîved in 
accordance with the practice at common law under the décisions in 
Kéntucky, Massachusetts, and New Jersey, which portray it. In 
other words, before, and in the absence of , the Colorado statute of 1877, 
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the United States courts had the power to issue the writ of scîre facias 
and to cause it to be served according to the practice at common law 
by a Personal service of the writ upon the défendant without the ter- 
ritorial jurisdiction of the court in whiçh the record was found and 
upon such service it had the right to enter its judgment. When the 
Colorado statute was enacted, it had the option to adopt the spécifie 
method of service prescribed by that statute, or to refuse to adopt it. 
The greater includes the less, and hence it had the. right to prescribe 
the method of service of its writ and to use a similar remedy by such 
service as it thought proper both under the common law and under the 
act of conformity. The latter act did not deprive the court below of 
the right or the power to cause the service of its writ upon two re- 
turns of nihil and by such personal service as it deemed necessary to 
give proper notice to the défendant. 

3. Counsel argue that the service of the writ of scire facias upon 
the défendant personally without the jurisdiction will not sustain the 
revived judgment under the rule in Pennoyer v, Neflf..,; No décision 
of any court has been called to our attention to the effect that such 
service will not sustain a revived judgment in the jurisdiction in 
which the record of the original judgment is found. The Massa- 
chusetts and New Jersey cases hold that it will sustain such judgments 
both in that and in other jurisdictions. There are décisions that the 
statute of limitations bars a proceeding of scire facias to revive a judg- 
ment within the same time that it bars an action for the same purpose 
(Lafayette County v. AVonderly, 92 Fed. 313, 34 C. C. A. 360 ; Wright- 
man v. Boone County, 88 Fed. 435, 31 C. C. A. 570), and that an ex- 
emption by State statute of a homestead from exécution exempts it from 
exécution under section 916, Rev. St. (Fink v. O'Neil, 106 U. S. 272, 
1 Sup. Ct. 335, 27 L. Ed. 196). In Kirk v. U. S. (C. C.) 124 Fed. 
324, 335, Kirk v. U. S. (C. C.) 131 Fed. 331, Kirk v. U. S., 137 Fed. 
753, 70 C. C. A. 187, there was a holding that an action could not be 
maintained in the state of New York upon a judgment upon a bail 
bond based ûpon a service of a writ of scire facias without aie district 
of the record of the bail bond. But a scire facias upon a bail bond is 
the commencement of a new action, while a scire facias upon a judg- 
ment is a continuance of an old action. Moreover, in the Kirk Cases 
it is évident that the established practice to serve writs of scire facias 
beyond the jurisdiction of the record and to enter judgments thereon 
and the décisions in Kentiicky, Massachusetts, and New Jersey which 
portray this practice were not called t6 the attention oî the courts ; 
for the Court of Appeals said that it was cited to no authority holding 
to the contrary of its conclusion where the proceeding was by scire 
facias to revive or continue a former proceeding in the nature of an 
original action. Kirk v. U. S., 137 Fed. 755, 70 C. C. A. 187. 
The conclusion of the whole matter is : 

(1) The common law and the statute of 2 Westminster were in 
force in Colorado from 1861, save as otherwise provided by statute. 

(2) The Circuit Court of the United States had the power to issue 
the writ of scire facias to revive a judgment according to the course 
of the common law under Rev. St., § 716, in the absence of any spécial 
statute of the state of Colorado upon the subject. 
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(3) The statute of Colorado of 1877 granted to that court no new 
right or remedy, but was cumulative and simply gave to it an àddi- 
tional remedy to one which already existed. 

(4) The conformity act (sections 914, 915, 916, Rev, St.) empow- 
ered the Circuit Court to use a similar remedy to that provided by 
the State statute. The Circuit Court of the United States under the 
common law and the practice thereunder and the statutes to which réf- 
érence has been made had the jurisdiction to issue a writ of scire 
facias to revive the judgment in question and to cause it to be served 
personally without the district upon the défendant in the record within 
the district. 

(5) The efïect of the judgment rendered upon this service in the 
jurisdiction of the présent résidence of the défendant is left undeter- 
mined, and the motion for the rehearing is denied. 



WESTINGHOUSE, CHUECH, KERR & CO. v. CALLAGHAN. 

(Circuit Court of Appeals, Bighth Circuit July 10, 1907.) 

No. 2,547. 

1, Mastee and Servant— Neqligbnce or Pbllow Sebvants. 

One who enters the eniployment of anotlier thereby assumes tlie rlsli 
of the négligence of his fellow servants în the performance of ail acts 
which they do while they are not dlscharging a positive ûnty of the mas- 
ter. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 34, Master and Serv- 
ant § 567.] 

2. Samï>— DUTY OF Cabe foe Safett of Place and of Appliances whebe 

Chabacteb Necessabily Changes with Work, Sebvant's not Mastee's. 

The duty of earing for the safety of a place or of appliances In cases 
In which the work which the servants are employed to do necessarily 
changes the character of the place or of the appliances as to safety as 
the work progresses is the duty of the servants to whom the work Is in- 
trusted, and it is not the duty of the master. 
8. Same— Vice Peinoipal— Fellow Servants. 

Ail who enter the employment of a common master to accomplish a 
common undertaking are prima facle fellow servants, although their 
grades of service are différent, and some direct and supervise the men 
subject to their command and their work, while others perform the labor. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 34, Master and Serv- 
ant l§ 451, 452. 

Who are fellow servants, see notes to Northern Pac. R, Co. v. Smith, 
8 C. C. A. 668; Fllppen v. Klmball, 31 C. C. A. 286.] 
4. Same — ^Risk of Supervision by Fellow Servant Assttmed. 

The servant assumes the risk of the négligence of his superlor fellow 
servant in the direction of the men and the work to the same estent that 
he assumes the risk of the négligence of the fellow labbrer by his side 
who is engaged in performing the work. 

[Ed. Note. — For cases in point, see Cent. Dig, vol. 34, Master and Serv- 
ant il 567, 570.] 
6. Same— Vice Peincipal— Depabtments of Business. 

The homogeneous business of a master cannot be divlded into distinct 
and separate departments under the rule in Hailroad Co. v. Baugh, 13 
Sup. et 914, 149 U. S. 368, 383, 37 L. Ed. 772, by the testimony to that 
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effect of hls servants, and such testlmony te Incompétent for thls pur- 
pose. The nature of the business alone can separate It into departments. 
[Ed. Note.— For cases In point, see Cent. Dlg. vol. S4, Master and Serv- 
ant, §S 475-479.] 

6. Same— Vice Pbincipal— Faots— CSoncxusion. 

The plalntlfE and D. were employed by the défendant in dlsmantling 
heavy machinery In the World's Fair buildings. D. was foreman under a 
superintendent who was under a manager there. The day before the 
accident a heavy wooden frame 25 feet hlgh had been erected and tem- 
porarily fastened in place wlth guy ropes under the direction of D. to 
be used to lift and move the heavy parts of an engine. On the day of the 
accident the plaintiff and four other men were worklng under D. to per- 
manently secure thls frame In place. D. directed the plaintiJï to go upon 
the frame, and, after he had climbed there for the purpose of moving one 
of the ropes whleh held thls frame in place so that they could use it at 
aflother place as a permanent guy rope, D. untied it below, and the frame 
fell and Injured the plaintiff. 

Held, D. was not a vice principal, but he was a fellow servant of the 
plaintiff, and the défendant was not liable for hls négligence. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §S 451, 452.] 
(Sylliàbus by the Court) 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Percy Werner, for plaintiff in error, 

James J. O'Donohoe, for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 

District Judge. 

SANBORN, Circuit Judge. Westinghouse, Church, Kerr & Co., 
a <prporation, was engaged in dismantling heavy machinery in the 
World's Fair buildings at St. Louis. Caldwell was its manager and 
Oldham its superintendent there. According to the most favorable 
évidence in the record for the plaintiff below, Callaghan, he had worked 
for this corporation during the Fair, had left his employment for some 
time, and about the Ist of December, 1904, he returned and applied 
to Caldwell for his old job. Caldwell referred him to Oldham, the 
superintendent who employed him. He then labored there three 
weeks with a gang of men in the power house taking down props, 
and Douglas worked in the machinery hall with another gang. IDoug- 
las was the foreman, and ordered the work to start promptly and gave 
the plaintiff his orders. On December 24, 1904, Oldham asked the 
plaintiff if he would work upon Christmas Day, and offered him time 
and a haïf. He accepted the offer, and reported to Oldham that he was 
ready to work. Douglas on the night before Christmas ordered him 
to work and to be out early. On Christmas Day Callaghan, Douglas, 
Stanley, Dorig, and two other men who had agreed to work on that 
day appeared and Douglas ordered them to put permanent guy ropes 
on a heavy wooden frame which had been erected the day before under 
his direction for the purpose of lifting and removing the heavy ma- 
tefials of which the engines were composed. This frame consisted 
6f four upright pièces of timber 8 by 8, 25 feet long. Upon the east and 
west sides heavy timbers 14 feet long had been mortised into the up- 
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rights, and there were timbers lying across thèse from north to south. 
This frame was temporarily held in position by. guy ropes. In 
order to substitute permanent guy lines for the temporary ones, Doug- 
las, who was a rigger and the foreman of this gang, directed one of 
the men to get some ropes, and ordered the plaintiff to go upon the 
northwest corner of the frame. After he and Stanley had climbed 
upon this frame Douglas directed the latter to untie a certain temporary 
guy rope, so that it might be moved to the corner of the structure, 
and there used for a permanent line, but Stanley was unable to loosen 
it. Thereupon Douglas untied it below where he was at work, and the 
frame immediately fell and injured the plaintifï. One of the labor- 
ers testified that he worked in the boiler room department, and that 
this was 20 or 30 yards from the department in which the engines 
were being dismantled. Another testified that the power house and 
machinery hall were différent departments, which were ail run by 
the same foreman, and that he worked in the department for dis- 
mantling engines under Douglas. Douglas was paid higher wages 
than the other employés. He directed them what to do and where 
to work, and also engaged in manual labor with them. 

At the close of the évidence, the défendant requested the court to 
instruct the jury to retum a verdict in its favor, on the ground that 
the négligence which caused the injury was that of the plaintiff's 
f ellow servant, Douglas, and not that of the défendant ; but the court 
denied thé request, and this ruling is assigned as error. The testimony 
of the servants that the work of dismantling the machinery in which 
they were employed by the défendant was in différent departments, 
that one of thèse was the dismantling of the machinery in the power 
house and another the dismantling of the machinery in machinery 
hall, was futile and immaterial. Its évident purpose was to endeavor 
to bring the case under the rule in Railroad Co. v. Baugh, 149 U. S. 
368, 383, 13 Sup. Ct. 914, 920, 37 L. Ed. 772, to the effect that the 
superintendent of a separate department of a vast and diversified busi- 
ness may be a vice principal. "But," said the court in that case, "this 
rule can only be fairly applied when the différent branches or depart- 
ments of service are in and of themselves separate and distinct." But 
the dismantlifîg of the machinery in the buildings at the World's Fair 
was single and homogeneous, and the testimony of those employed in 
it was both incompétent and insuiïïcient to divide it into distinct de- 
partments. The character of the business and that alone séparâtes it 
into distinct departments and it cannot be so divided by the testimony 
of those who are employed to carry it on. 

The frame which fell was constructed under the direction of Doug- 
las. He directed Callaghan to station himself upon it and he untied 
the guy rope which permitted it to fall. Callaghan assumed the 
risk of the négligence of his fellow servants, and, if Douglas is 
conclusively shown by this évidence to hâve been the fellow servant 
of the plaintiff, the latter was not entitled to recover hère, and the 
court should hâve instructed the jury to retum a verdict for the de- 
fendant. "Prima facie ail who enter into the employ of a single 
master are engaged in a common service, and are fellow servants and 
some other line of démarcation than tliat of cpntrol mu?t exist to de- 
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stroy the relation of fellow servants." Railroad Co. v. Bauffh, 149 
U. S. 368, 384, 13 Sup. Ct. 914, 920, 37 L. Ed. 772. The servant as- 
sumes the risk of the négligence of his superior fellow servant in the 
latter's direction of the men and bf the work to the same extent that 
he assumes the risk of the négligence of the fellow laborer by his side 
who is engaged in performing the work. American Bridge Co. v. 
Seeds, 75 C. C. A. 407, 410, 144 Fed. 605, 608, and cases there cited. 
The duty of the master to exercise ordinary care to make and 
keep reasonably safe the place in which, and the machinery and 
appliances with which, his servants are at work, does not extend to 
cases in which the work which the servants are employed to do 
necessarily changes the character of the place or of the appliances 
as to safety as the work progresses. But the duty of care for the 
safety of the place and of the machinery and appliances in such 
cases devolves upon the servants to whom the work is intrusted. 
Am£rkan Bridge Co. v. Seeds, 75 C. C. A. 407, 415, 144 Fed. 605, 
613, and cases there cited. If the négligent act of the servant which 
causes the injury is done in the discharge of a positive duty of the 
master, then the négligence therein is the négligence of the master. 
If it is done in the discharge of àny other duty of the employé, it 
is thé négligence of the servant, the risk of which his fellows hâve 
assumed. Weeks v. Scharer, 111 Fed. 330, 335, 49 C. C. A. 372, 
377. 

In Coal Co. v. Johnson, 6 C. C. A. 148, 56 Fed. 810, a foreman of 
a gang of 10 or 12 men worked in a mine under a pit boss, who 
worked , under a superintendent. While one of this f oreman's gang 
was digging a hole in the floor of a room in the mine by his direction 
to set a drilling machine, the foreman struck the roof above him 
with ^ pick to make a hole there for the same machine, and thereby 
brought down upon the plaintiiï à mass of stones and earth, which 
seriously injured him. The foreman had authority to direct the 
men in his gang when and where to work and what to do. It was 
his duty to prop the roofs of the rooms with timber, to sound and 
inspect them so that they would be reasonably safe, to drill holes 
in their faces, charge them with powder, and fire it at the proper 
times to bring down the coal. This court held that the foreman 
vvas not a vice principal, but a fellow servant of the workmen. In 
Minneapolis v. Lundin, 7 C. C. A. 344, 58 Fed. 525, the city engineer 
was the gênerai superintendent of ail the work of the city. He ap- 
pointed a superintendent of sewer construction. The latter employed 
a foreman who superintended and directed the work of a crew of 
about 50 men. This foreman was empowered to hire and discharge 
men, and to direct them when, where, and how to work. He ordered 
one of his gang to reload a hole which had been drilled in a rock, and 
had been filled with dynamite which had failed to explode, but he did 
not infottn the workman that dynamite remained in the hole. The 
wofkman, tri ignorance of the pfeSence of the dynamite, proceeded to 
'drill oui the hole, the dynamite exploded, and he was injured; but the 
' forémàîi #as held td be his fellow sérVaiit. To the same efïect are 
' Karisàè & A. V. Ry. Co. v. Waters, 16 Ci C. A. 609, 70 Fed. 28, and 
Thë- Miami (D. C.)87> Fed. 767. 
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The prmciples and authoritîes to which référence has been made 
leave no alternative in the case in hand. The plaintiff and Douglas 
were engagea in the same work, the work of dismantling heavy 
machinery, and at the moment of the accident in securing in place 
for this purpose, a frame which had just been erected and which was 
held in place by temporary guy ropes, a work which necessarily 
continually changed the character of the place where, and the ap- 
pliances with which they were working, as to safety. It was the 
duty of thèse servants, of Douglas and Callaghan, and not the duty 
of the niastér, to care for the safety of this place in so far as that 
safety was conditioned by the frame which they were securing in 
place and their manipulation of it. Douglas was not a vice principal 
of the master, because he was neither a gênerai manager nor a super- 
intendent of the entire undertaking or of any distinct department 
of â vast and diversified business. He was not a vice principal be- 
cause the performance of the spécifie act which caused the in jury 
was not a part of the positive duty of the master, but one of the 
duties of the servant. In the performance of this act and of ail 
his acts in relation to this frame the évidence is conclusive that he 
was discharging no positive duty of his master, but the ordinary 
duty of a servant. He was, therefore, in the performance of thèse 
acts a fellow servant of the plaintiflf and the défendant was not 
liable. 

The judgment below must accordingly be reversed, and the case 
must be remanded to the Circuit Court, with directions to grant a 
new trial ; and it is so ordered. 



VERA CRUZ & P. R. CO. T. WADDEl.Ii et al. 

(Circuit Court of Appeals, Fourth Circuit. July 9, 1907.) 
No. 708. 

1. Appeal and Bbeob— Review— Peesumptions— Teial bt Couet. 

It matters little whether a court trying a case without the Interven- 
tion of a jury formally excludes évidence whicli It lias necessarily had 
to hear In order to détermine Its relevancy at the time when offered, or 
at the end, when It considers the whole with a view of maturing its judg- 
ment, for the fact that It remains in the record does not necessarily Im- 
ply that It was Improperly considered in making the final décision. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 3, Appeal and Brror, 
8 3766.] 

2, Same— Fin DiN as of Fact. 

Reversai of the lower court's judgment as to the facts will only be 
made when such judgment is shown to be against the clear preponderat- 
Ing welght of ail the évidence. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 3, Appeal and Er- 
rer, § 3974.] 

8. Same— Peesumption. 

Where the yThole testlmony has not been Incorporated In the record, 
it will be presumed that such testlmony preponderates In favor of and sus- 
tains the judgment of the trial court. 

[Ed. Note. — For cases in point see Cent Dig. vol. 3, Appeal and Error, 
8 8673.] 

155 F.— 26 
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4. SAinr— FiNDiNGS or Faot— Sotticienot to Stjppoet Judgment. 

Where findings of fact are speclflcally made aud flled by the triai court 
slttlng wlthout the Intervention of a jury, and' no exceptions are taken 
to sueh findings, no other or additional flndings are askèd, and the tes- 
tlmony in full Is net Incorporated in the record, such flndings will be 
taken as true, and the appellate court In passing upon the case wlU only 
reverse in case it flnds the judgment rendered to be contrary to the facts 
so found and set £orth by the trial court 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Brror, 
{ 3673.} 

In Error to the Circuit Court of the United States for the District 
of Maryland. 

Cai-roll T. Bond and J. S. Lemmon (Marbury & Gosnell, on the 
brièfs), for plaintifï in errer. 

Edward Duffy and William C. Scarritt (Bond, Robinson & Duflfy 
and Scarritt, Scarritt & Jones, on the briefs) , for défendants in error. 

Beîore PRITCHARD. Circuit Judge, and WADDlIvL and DAY- 
TON, District Judges. 

DAYTQN, District Judge. This case cornes hère upon a writ of 
error to a judgment rendered by the Circuit Court of the Utiited States 
for the District of Maryland. The original action was one in assump- 
sit instituted by the défendants in error, who will hereinafter be called 
the "engins ers," against the plaintiff in error, hereinafter to be called 
the "railroad company," in the superior court of Baltimore City, and 
removed by the défendant railroad company to said Uiiited States Cir- 
cuit Court. Attachment in the original proceeding wàs sued out and 
served upon Allan McLane, receiver of the Maryland Trust Company, 
and he, in the course of the proceeding, confessed assets in his hands, 
as st^ch garnishee, sufficient to pay plaintiflf's , demand. The défenses 
interposed were substantially ,the gênerai issue of nonassumpsit, and 
the case came on for trial by the court under express stipulation waiv- 
ing trial by jury, and judgment was rendered in favor of the plaintiff 
engineer s agaihSt the défendant railroad company on.February 24, 
1906, for $lb,6â2.10, principal, and $850.56, interest, after the court had 
filed in the record its findings of fact and conclusions of law, and a 
written opinion setting forth its reasons therefor. 

The record is voluminous, but only a very brief statement of facts 
will be necessary. The railroad company, a West Virginia corporation, 
engaged in thè construction of a line of railroad in Mexico, by contracts 
in the nature of accepted written propositions, employed the plaintiff 
engineers substantially to furnish plans and spécifications for, and in- 
spect and supervise the construction of, the bridges on said railroad line 
— some 208 in number. In addition to this, said engineers were called 
upon and fumished plans for an océan pier at Vera Cruz, and super- 
vised the construction of the company's shops at Tierra Blanco, and 
^perfornied other semces, and incurred expenses not necessary here-to 
set forth in détail. The work involved a period of over thréè years, 
and, at the èrid thèse engineers rendered to the railroad company 
their account for thèse services, set forth in 72 spécifie items, showing 
a total of $lSi3,215.03, which, after allowing payments of $108,591.45, 
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left, as they claimed, a balance of $14,623.58 due and unpaid to them. 
The sole œntroversy in the case turns upon the integrity of this ac- 
count, and whether proper and sufficient évidence has been adduced to 
sustain it. 

Many exceptions to the testimony were taken, motions were made 
to strike out and exclude testimony, prayers were made for "instruc- 
tions or déclarations by the court as to the law of the case" in the course 
of the hearing, and numerous assignments of error are now based upon 
the trial court's action in overruling thèse exceptions and motions and 
denying thèse prayers. We hâve carefuUy considered ail thèse, and, 
for reasons following, we believe them to be without merit. 

It matters little whether a court, trying by agreement a case in lieu 
of a jury, shall formally exclude évidence which it has necessarily 
had to hear in order to détermine its relevancy, at the time when of- 
fered, or at the end, when it considers the whole with a view of matur- 
ing its judgment, for, as said in Miller v. Houston City St. Ry. Co., 
55 Fed. 366, at page 372, 5 C. C. A. 134, 139 : 

"The admission of évidence in a case belng trled by a court without the In- 
tervention of a jury does net require the nlce distinction of ruliug that it 
does when it Is to go to a jury. And the fact that testimony Is given in an 
answer, or read In a depositiot». does not necessarily Imply that it is improper- 
ly considered In the final examina tien and conclusion bf the case. ïhe same 
judicial mind that would exclude it from a jury can as readily set it aside 
upon a flnal considération; and, wheve there appears sulflclent évidence to 
justlfy the conclusions reached, the presumption is that the irrelevant testi- 
mony, although heard and not positively excluded by order, was set aside 
eventually, and not considered to the Injury of the plalntiffi in errer." 

And in this connection the words of Mr. Justice Shiras in Holmes 
V. Goldsmith, 147 U. S. 150, at page 164, 13 Sup. Ct. 288, 292, 37 L-. Ed. 
118, are deemed pertinent : 

"The modem tendency, both of législation and of the décisions of courts, is 
to give as wlde a scope as possible to the investigation of facts. Courts of 
error are specially unwilling to reverse cases because unlmportaut and possibly 
Irrelevant testimony may hâve crept in, unless there is reason to thinlï that 
practical Injustice has been thereby caused." 

The court below has set forth in six separate paragraphs the facts 
involved, and the record nowhere discloses any exceptions taken to thèse 
findings, and no requests made for other or additional findings, and, 
although very voluminous by reason of the extended bills of excep- 
tions, prayers for instructions, and assignments of error, it does not 
set forth the testimony upon which thèse findings are based, save and 
except to the extent that the bills of exceptions aïïord summaries of 
certain portions thereof. 

We are convinced that the brief statement and application of a few 
principles governing appellate courts in passing upon cases like this, 
involving only questions of fact, will render whoUy unnecessary a de- 
tailed considération of this multitude of exceptions and assignments of 
error. And thèse principles are so fundamental and universal as to 
require ito citation to the vast number of décisions establishing them. 

First. Reversai of the lower court's judgment as to the facts will 
only be made when such judgment is shown to be against the clear pre- 
ponderating weight of ail the testimony. 
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Second. Where the whole testîmony has not been incoiporated in the 
record, it will be presumed that such testimony preponderates in favor 
o^, and sustains, the judgment of the trial court. 

Third. Where findings of fact are specifically filed by the trial court, 
sitting without intervention of a jury, and no exceptions are taken to 
such findings, no other or additional findings are asked, and the testi- 
mony in full is not incorporated in the record, such findings will be 
taken as true, and the appellate court, in passing upon the case, will 
only reverse it in case it finds the judgment rendered to be contrary to 
the facts so found and set forth by the trial court. 

Under thèse principles, it is clearly apparent that the judgment of 
the lower court in this case must be in ail respects sustained. And in 
justice to that court we feel constrained to state that, by what we bave 
said herein, we do not intend to imply that improper and irrelevant 
testimony under the peculiar circumstances involved was admitted and 
considered. In the course of the trial the learned judge presiding, in 
passing upon the motions to strike out the testimony excepted to, said : 

"I thlnk that those motions should not prevail beeause the testimony that 
you move to strike out is ail In one shape or another material and pertinent 
It ail haa some force. How much welght or probatlve force is to be given 
to it is another matter, beeause thls motion does not go to that. Thls mo- 
tion Is based on the theory that It Is altogether inadmissible for any purpose 
for whlch It Is offered. Now, It seems to me that It Is admissible for some 
purpose or another. Some of your orltlcism goes to the exactness of the tes- 
timony. On the whole considération of the matter, I admit the testimony for 
some welght, for some probatlve force as to each Item. Of course, as to how 
much Is a question for after considération, but I will refuse the motions to 
strike out." 

A careful considération of the 14 bills of exceptions setting forth 
summaries of the évidence excepted to has convinced us that he was 
entirely right in this ruling, and such considération further convinces 
us that he was entirely right in the final conclusions reached by him, 
for from this record as it is before us comes the àbiding conviction 
that this railroad company, after securîng the efficient services of thèse 
engineers — men standing in the foref ront of their profession, and of ap- 
proved character for probity — ^lias sought by techriicalities to escape its 
liability for the just and contract compensation due from it for such 
services. The appeal bond in this case was in the penalty of $1,000, 
conditioned to pay damages and costs. The formai order of judgment 
is not set forth in the record, and we are whoUy unable to détermine 
whether provision was made in it for the payment of interest upon the 
principal of the debt from the date of the judgment until its payment. 
To such interest plaintiiif engineers are clearly entitled. More than 
a year has already elapsed since this judgment was rendered. 

Out of abundance of caution, therefore, we will remand this cause to 
the court below, with direction, if such order of judgment does not 
already so provide, it be corrected so as to make full provision for the 
payment of such interest. And, affirming, as we do, the court below 
in its adjudication of the principles involved, it foUows that défendants 
in error must recover of the plaintifï in error their costs in this court 
expended. 
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THE BALTIMORE. 

(Circuit Court of Appeals, Fourth Circuit May 25, 1907.) 

No. 686. 

Collision— Steamee and Schooneb— Failure tq Show Peopee Lights. 

A schooner Tield In fault for a collision with a steamer in Chesapeake 
Bay in the nlght, on the ground that, whîle becalmed, she tiad been drift- 
ed around by the tide so that the steamer was an overtaking vessel, and 
could not see her slde lights, and she failed to exhiblt any whlte light or 
flare-up astem as required by the rules, although the steamer was seen 
approaching for a considérable tlme before the collision. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, §§ 105- 
116. 

Overtaking vessels; see note to The Rebecca, 60 C. O. A. 254.] 

Appeal from the District Court of the United States for thé District 
of Maryland. 

The following is the opinion of the District Court by Morris, Dis- 
trict Judge, delivered orally : 

This collision oceurred In the Chesapeake Bay about 11 o'clock at night, 
December 19, 1905, some four miles to the north of Point-No-Polnt. The 
night was dark, but the atmosphère was clear, except for a sllght haziness on 
the surface of the water. The schooner was a small and vei-y old vessel of 
about 55 tons, loaded with lumber. The deck load extended three or four 
feet outside her huU and up to the foremast, and was about four feet In height 
above the deck. She was on her way up the bay, having come out of the 
Rappahannock river the day before. The steamer Baltimore, a large pas- 
Benger steamer of the Chesapeake Steamship Company, had left Baltimore at 
5 p. m. on her regular trip to West Point on the York river. She was proceed- 
ing south by EX % E. down the bay in the usual track of steamers of her class. 
The case stated for the schooner in her libel is that the schooner was on her 
port tack with the wind very light from N. N. W. with hardly sufflcient head- 
way for steerage, making a course N. N. E., that the lookout reported the 
steamer's headlight an hour before the collision, and that the schooner held 
her course and watehed the lights of the steamer until in a short time, with- 
out change of course, the steamer ran into the schooner, striking her on her 
port slde forward of the fore rigging, cutting ofC the fore part of the schooner 
and carrylng away her foremast, fore rigging, foresail and fore topmast, 
and so Injurlng her that she fllled at once, carrylng down one of her crew 
who was In the îorecastle, and who was drowned. 

The case for the steamer, as stated In her answer and cross-libel, is that she 
was proceeding at her usual speed of 12 miles an hour with her second offlcer 
on duty In the pilot house, a quartermaster at the wheel, and a lookout for- 
ward near the stem ; that the flrst they saw was the bow light of the steam- 
er reflected on the salis of the schooner directly in front of the steamer, less 
than 100 feet distant, and heading southeast in such a direction that her slde 
lights could not be seen from the steamer and that no white light or flare- 
up was exhibited to the steamer over her stern ; that the reflection was report- 
ed by the lookout and seen by the second offlcer at the same moment ; that the 
second offlcer at once rang for full speed astem, but before the steamer's 
headway was checked her stem struck the schooner on the port side, forward 
of the foremast, and eut away the schooner's bow, without disturbing the deck 
load. The fault eharged against the schooner is not having displayed a white 
light or flare-up on the schooner's stem, in compliance with article 10 of the 
aet of Congress of June 7, 1897 (30 Stat. 96, c. 4 [D. S. Comp. St. 1901, p. 2879]), 
she being the overtaken vessel. The course of the steamer I take to be es- 
tablished as south by E. % E. ; that was the proper and usual course for her, 
and there is no reason to doubt the steamer's wltnesses that it was the course 
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of the steamer tbat nlght. The schooner's wltnesses gave her heading as N. 
N. E., and the pinch of the caae ila the correctness of the schooner's contention 
as to her heading. 

In the fifst placé, It may be well to consider the relative posslbility of want 
of vigilance on the part of those on watch on the respective vessels. The crew 
of the schooner conslsted of the mastër (who was also the owner) and three 
colored men. The master for sonte tlme before the collision ^as below in the 
cabin and the colored mate ha-d the wheel. There was a young colored man 
as looiout standing Qp the, deck load at the port forerjgging. The lookout 
was ajso cook during the day, aud the mate had been on duty nearly ail 
Monday and Monday night, and liad but short intervàls of test on Tuesday. 
The steamer had left Baltimore orily flve hours before ; the lookout had been 
on watch only one hour and the second officer slnce 6 o'clock. The mate and 
lookout on the schooner testif y that they saw the steamer's llght a very long 
distance ofC, and that she cohtinued to approach directly toward the schooner, 
but the mate did not call the master, who was just below him in the cabln, 
and the lookotit did not call up' the man who was ksleq) In thé forecastle 
just under hlm. That the mate did not call the piaster is eertainly signiflcant 
aïid leads to the Inference ttiat, àf ter the two mm on the schooner flrst saw 
the steamer, they were too drowsy to watch her, and too stupid with wearlness 
to do anythlng. 

The Important question la thê* heading of the schooner. In the schooner's 
libel and In the testimony of the two men on her ,deçk and of her master It 
is sald that the wind was N. 1^. W, and the schooner's heading N. N. E., but 
it is also.fttated that the wind was so llght that thé schooner did not hâve 
steerageway. If the wind had been as they stàte, N. N. W., and sufflcient for 
steerageway, thé schooner eotild not bave made a course N. N. B. It would be 
impossible for a schooner ofthls class with a heavy dèck load plled four feet, 
in a very llght wind hardly sufflcient for steerage, to keep a course four points 
off the wind. That may havè béen her heading wtien those on the schooner 
fli-st saw the steamer's llght, but there was no i;eàson why'she should keep that 
heading. The fact was that the schooner Vas becalmed and was keeplng no 
course at. ail, but was drifting- Thé tide sinde 8 o'clock, had been flooding 
and setflïig her up the bay, fthd that currént acting with most force on 
her stèrn, Which was deepest in the watei*, woùld carry her Stem to the north- 
ward and set héf , bow more and more to the eastward and southward. As to 
the wind; !f there was at ttiat tlme any wind, T am Satisfled that the pré- 
pondérance 'of proof is that it was not frôm the N. N. W., but to thé east of 
north, what there was of It. I am satlsflpd that, whatever may possibly hâve 
been the heading of the schooner when those on her deek say théy flrst saw 
the steamer to the north-West off theii^ ^ort bow, that before the steamer had 
àpproached near enough t() see the schooner's port light, thé schooner's head, 
under the Inifiuence of the tide, had corne around niitii she pointed at least 
southeast. Ih that relative situation, the ; schooner's port light could not bé 
seen from tlie steamer. The schooner was then the overtaken' vessel, and was 
under obligation to éxhibit a brtght light or flare-up from her stem. 

Thé second offleer and lookout of the steamer appear to hâve been vigilant, 
and there does not appear tb méto be any way of accounting for their not 
seelng the schooner's port light, ékeept that thé' Schooner had drifted around 
80' as to bring her port light abaft her beam to the steamer. It is urged in 
behalf of the schooner that the charaéter of the wound is not consistent with 
a blow from the stem. The effect of a blow given hy one vessel to another 
in collision cases Is often surprlsing, and is not an altogether safe promise to 
argué from. Both vessels are moving and both yield to the impact. In thia 
case the blow Was Just forward of the deck ioàd. The bow of the schooner 
was eut Off and the deck load but slîghtly moved. If the blow had corne from 
forwârd, moré fh the direction toward the schooner's stern, it seems probable, 
as the steamer was going fùll speed. that the steamer would hâve brought up 
agalnst the deek load and carried the schooner with her and hâve forced her 
opeti, rather than hâve slîced off the bow and headgear as she did. I see 
nothlng sustalnirig the theory urged In behalf of the schooner which is de- 
ducible fronl the wound to the schooner produced by thè blow. 

It is urged that because at the moment of the collision the second offleer Of 
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the steamer says he did dlscern the red llght the steamer must hâve been 
approaching the schooner from forward of the schooner's beam. I do not 
think It necessarily so follows. The steamer was rumiing forward on the 
schooner, and may hâve opened the light to the second offlcer by nmning past 
the screen. The bow of the steamer may hâve already struck the forward 
rigging and disturbed the screen, or the second offlcer, being high up above 
the schooner's deck, may hâve looked down on the light from above. I must 
(urther say that there is some doubt cast upon the schooner's case by the 
diserepaneies between the testimony of the master and owner at the Investiga- 
tion before the steamboat inspectors and his statements in court. 

Upon the whole case, I flnd that the schooner was in fault, in that she was 
beading in such a direction that the steamer was coming up more than two 
points abaft her beam and unable to see her side lights, and that the schooner 
did not make known her présence by ezhibiting a white light or flare-up llght 
from her stern. 

I flnd the schooner solely in fault 

J. Kemp Bartlett and Robert H. Smith, for appellants. 
Arthur D. Foster and Reuben C. Foster, for appellee. 

Before PRITCHARD, Circuit Judge, and BRAWLEY and BOYD, 
District Judges. 

PER CURIAM. The decree of the court below dismissing the Hbel 
of George H. White, master and owner of the schooner Araelia M. 
Price, is affirmed. 

In so far as said decree awards damages to the steamship Baltimore 
for the injuries sustained by said steamship in the collision, and orders 
exécution against George H. White, the owner of the schooner, said 
decree is reversed, the costs in this court to be divided. 
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(Circuit Court of Appeals, Third Circuit. May 13, 19Ô7.) 

No. 27. 

L Railboads— Action foe Injubt in Collision— Pentjsyi.vania Statuts. 

Aet Pa. Aprll 4, 1868 (P. L. 58), whlcb provides that, when any person 
shall sustain personal injury or loss of life while lawfuUy engagea or 
employed "on or about the road, work, dépôts and promises of a rallroad 
Company" of which company such person Is not an employé or passenger, 
the rlght of action and recovery shall be the same as would exlst if such 
person were an employé, does not prevent a recovery from a railroad com- 
pany for the death of an engineer In the employ of another company, who, 
while runnlng a train of such company over a track of défendant, under an 
agreement which gave it the right of way, was killed In a collision wlth a 
train of défendant negligently being run upon the same track, sliice the 
track was not at the time the premises of défendant, whose train was 
there wlthout rlght, but of the lessee. 

4 Same — Instructions— Contkibutoby Négligence. 

The charge of the court, in an action to recover for the death of a rail- 
road engineer, killed in a collision between his train and a train of de- 
fendant company, held to hâve fairly submitted to the jury the question 
of eontributory négligence. 

[Ed. Note. — For cases in point, see Cent, Dig. vol. 41, Railroads, { 951.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 
For opinon below, see 149 Fed. 



408 155 FHDBBAL RBPOETHB. 

Gavin W. Hart, for plaintiff in error. 
Charles H. Edmunds, for défendant in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below, Sarah Jane 
Baker, a citizen of New Jersey, brought suit against the Philadelphia 
& Reading Railroad Company, a citizen of Pennsylvania, to recover 
damages for the death of her son, Henry K. Baker, which she alleged 
resulted "from the négligence of that company. There was a verdict 
and judgment in her favor. Thereupon défendant sued out this writ of 
error. 

Henry K. Baker . was a locomotive engineer, employed by the 
Central Railroad Company of New Jersey. At the time of his death 
his engine Was hauling a train bf f reight cars for that company from 
Jersey City to Philadelphia. The latter portion of the run was made 
under a trackage arrangement between the two companies over the 
tracks of the défendant. After Baker's train approaçhed Tabor Junc- 
tion, he was signaled by the défendant company's tower man to take 
the south-bound track of the défendant company. While running 
thereon, at a point south of the signal tower, Baker's engine strurk 
the engine of a local freight train of the défendant company whieh was 
passing from the south to the north bound track. This Reading train 
had not only no right on the south-bound track at thè time, but it vio- 
lated the rules of that road in having no flagman out to warn approach- 
ing trams. 

It is thus clear that Baker's death was caused by the négligence of 
the Reading Road's employés, and that company was justly held re- 
sponsible for damages unless, by virtue of the Pennsylvania statute 
of April 4, 1868 (P. L. 58), Henry K. Baker is held to be an employé 
of the Reading Road, and the négligence of its employés treated as 
that of his co-employés. This statute provides : 

"That 'when any person shall sustain Personal injury or loss of llfe whlle 
lawfully engagea or employed on or about the road, works, dépôts and prem- 
ises of a railroad company, or In or about any train or car therein or thereon, 
of whieh company such person Is not an employé, the right of action and 
recovery In ail sueh cases against the company shall be such a one as wonld 
exist if sueh person -were an employé; provided that this section shall not 
apply to passengers." 

It was latelv before us in Delaware & Hudson Company v. Yarring- 
ton, 152 Fed/396. We there said: 

"Sceing then that the défendant company had at the time and place of thia 
accident no right whatever to occupy this tract, and that ît was guilty of nég- 
ligence in obstructing the passage of the train on which plaintiff rode^ wo 
hold the aot had no application." 

That case controls the présent, for hère, as there, the track where the 
accident occurred, while the property of the Reading Company, was, 
when the accident occurred, the property for thè time being of the 
Central Railroad of New Jerseyl The court below therefore rightly 
held the act of 1868 did not apply. 

Objection is made that the court excluded from the jury considéra- 
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tion of Baker's alleged contributory négligence in exceeding a proper 
speed limit, in saying in référence to him : "There is no évidence that 
hè did not proçeed carefully; but, at any rate, he proceeded." Stand- 
ing alone, this sentence might be open to such charge ; but, when this 
statement is considered in the light of the whole charge, it did not 
hâve the efifect complained of. The jury were instructed, if the signal 
gave Baker the right to go ahead, and assured him he had a clear 
track, still "he was required to use the ordinary and usual care, even 
under those circumstances." Attention was called to the fact that, 
whiie there was no évidence of Baker's négligence in running the 
train (by which we understand the court referred to his handling the 
ngine, keçping lookout, etc.), "there is évidence that he was going 
at the rate of 15 miles an hour." After reciting the conflicting tes- 
timony on that point, the court then left to the jury what inference 
was to be drawn by the inquiry : 

"Is there any évidence from whlch the Inference coiild be drawn that Hen- 
ry K. Baker was négligent In the way and at the speed he ran his trainî" 

And folio wing this the jury was told : 

"If you flnd from the évidence he was not négligent, but that there was 
négligence on the part of either the man in the tower or the crew running 
the shifting engine, and If thei-e was négligence of either or both together, then 
this Company would he responsible for the death of Henry K. Baker under 
the law." 

Under this charge we think the questions involved were fairly sub- 
mitted, and the judgment should be aflfirmed. 
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(Circuit Court, D. New Jersey. July 31, 190T.) 

L Patents— Invention— Substitution of Materials. 

While the substitution of one material for another Is not as a rule pat- 
entable, there are exceptions to such rule, and, under some circumstances, 
the adaptation of certain materlals either singly or In combination to the 
production , of certain desired results may amount to Invention, even 
though It Involves no more than the taklng advantage of certain In- 
hérent qualities developéd or discovered expèriméntally. This Is par- 
tlcularly the case with respect to composite mixtures or alloys of metals. 

2. Sahe— Validity akd Inpbingement— Allot rOB Joubnai, Beabinos. 

The Hendrlckson and Clamer patent. No. 655,402, for an alloy for antl- 
frlctlon bearings, whlch consists of a copper tln-lead alloy, having "less 
than seven per cent, of tin and more than twenty per cent of lead and the 
balance of copper," covers a superlor alloy for journal bearings, having 
a higher percentage of lead, whlch is the lubrlcant, than it was prevlously 
thought possible to make successfully. It discloses Invention, and Is not 
void for anticipation norlack of novelty, nor because of prior kno'wledge 
and use of the invention. Nor Is ît invalld for indeflniteness, In that it 
spécifies only the maximum llmlt of tin and the minimum llmit of lead 
In the alloy, It having been discovered by the patentées by experlment 
that wlthin suçh Umits, a eritlcal relation exista between the metals, 
whereby, on .being • fused together, the copper- tin matrix, whlch holds the 
lead In suspension, solidifiés qulckly at a hlgh température, and retains 
properly distributed through It, before It bas time to run ofl or settjej a 
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greater quantlty of the lead (which solidifies at a stlll lower température) 
than when other proportions are used, and the description, theretote, glves 
a practlcal working formula to those skllled In the art, and is as deûnite 
as It can be made and protect the invention. Nelther Is the advance 
made In the art one of degree merely ; the alloy made withlu the pro- 
portlonal limlts glven belng sharply and crltleally différent from those not 
80 made. Tbe patent also heli Infringed. 

8. SAME— NOVBLTT— PbIOB USE. 

In order that a single prtor knowledge and use of an Invention may be 
enough to négative çovelty lii a subséquent patent therefor, it must be 
somethlng mOre than an accidentai or casual use, and it must be sbown 
that such use was so far appreclated at the tlme and adopted or foUowed 
as to create a well-understood, if not an establlshed, practlce capable at 
any tlme of belng resorted to, and not somethlng Incldental and fugitive 
whlch is hunted up and brought forward slmply to def eat the patent. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 38, Patents, { 66.] 

4. BA1[1!^— PBOOF TO ESTABLISH pBIOB USB. 

The temptatlon In patent cases to resort to the défense of prlor use to 
defeat the patent Is always great, and parties are held In conséquence to 
the most convincing and strlngent proof, not only to the fact of such use, 
but to Its character as well. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 38, Patents, f 78.] 

In Equity. Bill to restrain infringement of letters patent No. 655,- 
402, issued to Joseph G. Hendrickson and Guilliam H. Clamer, for 
an alloy for anti-friction bearings. On final hearing. 

Augustus B. Stoughton, for complainant. 
Hillary C. Messimer, for défendant 

ARCHBALD, District Judge.* The mère substitution of one ma- 
terial for another is not, as a rule, patentable. Hotchkiss v. Green- 
wood, 11 How. 248, 13 L. Ed. 683. Brown v. District of Columbia, 
130 U. S. 87, 9 Sup. Ct 437, 32 L. Ed. 863. But to this there are 
exceptions. And, while it may not be possible to define just when it 
is so, it must be recognized that, under some circumstances, the 
adaptation of certain matcrials, singly or in combination, to the produc- 
tion of certain desired results, may amount to invention ; and that 
too, even though it involves no more than the taking advantage of 
certain inhérent qualities, developed or discovered experimentally, 
Smith V. Goodyea- Dental Co., 93 U. S. 486, 23 L. Ed. 952 ; Good- 
year Dental Vulcanite Co. v. Davis, 102 U. S. 222, 26 L. Ed. 149; 
Magowan v. New York Belting Co„ 141 U. S. 332, 12 Sup. Ct. 71, 
35 L. Ed. 781 ; Potts v. Creager, 155 U. S. 597, 15 Sup. Ct. 194, 39 
L. Ed. 375. This is particularly the case with regard to composite 
mixtures or alloys of metals, such as is the character of the device in 
suit, the object of which, as decliaréd by the inventors, was to provide 
an anti-friction alloy for journal Ijearings, which should hold up with- 
in itself more lead than was theretofore considered possible. 

The value of alloys, composed of tin, lead, and copper, for the bear- 
ings of railroad cars and engines, had long been recognized, but up to 
1892 there had been no attempt at any definite mixture ; old brass and 
copper scrap and shells, of heterogeneous character, being somewhat 
indiscriminately made use of. About that time, however, as the out- 

t Specially assigned. 
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corne of an exteïided line of experiments, it was determined by Dr. 
C. B. Dudley, the eminent head of the chemical départaient of the 
Pennsylvania Railroad (whom it gives me pleasure to say I hâve known 
for nearly 40 years), that the best results were to be obtained from an 
alloy, consisting approximately of 8 per cent, of tin, 15 per cent, of 
lead, and the rest of copper. The lead in such a mixture is the lub- 
ricant, the tin gives hardness, and the copper strength. Too much tin, 
however, increases the wear, producing a hard, cutting, action, besides 
adding to the expense, while with lead it is just the opposite, so that 
upon both grounds it is désirable, within certain limits, to keep down 
the tin and increase the lead as much as possible. But lead does not 
unité with the others chemically, and hence a certain amount of tin 
is necessary, the copper and tin forming a skeleton frame or matrix 
of a honeycomb structure, in which the lead is held mechanically, 
and the problem is to détermine just the right proportions. The 
practical difficulty experienced with a copper-tin-lead mixture is that, 
in the process of melting, a so-called eutectic or readily fusing alloy 
between the copper and tin is formed, as a subsidiary compound, 
which solidifies at a comparatively low température, allowing the lead 
with a still lower melting point to segregate and fall to the bottom, 
when présent in quantity, producing what is known as a "lead sweat." 
To obviate this, a high solidifying point for the mass is requisite, at 
which the copper-tin matrix shall set quickly and hold the lead prop- 
crly distributed through it, bef ore it has time to run ofï or settle ; and 
with this secured an indefinite increase of lead iS possible. 

The received idea, however, at the date of the patent, as the resuit of 
the Dudley experiments, was that the limit in the diminution of tin and 
increase of lead had been reached in the relative amounts there deter- 
mined; the proportion of tin so fixed being supposedly required to 
hold up the lead, and tin and lead having to be increased together 
beyond that. But it was discovered by the présent inventors that this 
was not the case, and that, on the contiary, the subject was regu- 
lated by a critical relation between the metals involved, by which, 
with tin at less than 7 per cent, by weight, lead at more than 30 per 
cent, and the balance, or some 73 per cent, of copper, there was a 
quick solidification of the mass without the forming of any appréciable 
eutectic alloy, the large percentage of lead présent being held and re- 
tained without difficulty, a small percentage of other metals, such 
as antimony, zinc, iron, etc., to be found in ordinary brass scrap as 
impurities, being also permitted. The proportions so given, it is to 
be observed, conform to a critical point in the constitution of copper- 
tin alloys, on one side of which, according to the relative percentages 
employed, they solidify or set quickly at a high température; and, 
on the other, by reason of difïerent percentages, they combine diiïerent- 
ly, forming among other subsidiary compounds certain eutectic mix- 
tures, which remain liquid for a much longer period, cooling slow- 
ly. Thîs critical point is a well demonstrated scientific fact, which 
is generally, if not universally, accepted ; and is shown to exist close 
to where there are 9 parts of tin to 91 of copper, or relatively some- 
thing over 9 per cent, of the former. Having regard to this, and 
the conséquences which flow from it when lead is additionally intro- 
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duced, ail tin-copper-lead alloys divide sharply înto those which con- 
tait! this relative proportion of tin and copper, which, by reason of 
their high melting point and the absence of eutectic alloys, permit of 
a large content of lead, and those which fall outside of thèse limits, 
where this is not possible. The adaptation of this principle in the pro- 
duction of anti-friction alloys for railroad bearings constitutes the 
merit of the présent invention and the contribution made by it to the 
journal-bearing art. Its utility has been most signally recognized; 
the Pennsylvania Railroad having adopted and made large and in- 
creasing use of the alloy for a number of years, at first with the ad- 
dition of a little nickel, which was supposed to produce a more homo- 
geneous mixture, but latterly without it. And, upon certain bearings 
sent out from the Pittsbùrg shops for use on the Unes west of there 
having been found to infringe, the company on notice desisted. It is 
also in use on the extensive syst^n of the Norfolk & Western Rail- 
road. And, upon being submitted to Mr. Robert J. Fisher, counsel for 
theEastern Railway Association, thé companies composing that associa- 
tion were advised to respect the: patent, the practical significance of 
which will be appreciated. The proportions specified in the single claim 
of the patent are "less than t per cent, of tin, and more than 20 per cent, 
of lead, and the balance of copper." But thèse amounts are to a certain 
extent suggestive only, and are not' strîctly adhered to in practice; 
the most satisfactory results for high grade bearings being secured 
with ani alloy of 5 per cent, of tîn, 30 per cent, of lead, and 65 per 
cent, of copper, a variation which the patent permits and was intend- 
ed to cover. This, with a small fraction of sulphur, which is of no 
m^eriality, is the combination tnade use of by the défendants, who 
thus admittedly infringe, if the patent is valid. 

The validity of the patent, however, is contested upon several 
grdunds. And the fîrst criticism ôf it is its indefiniteness. The limi- 
tation of tin, as it is said, is given but one way, "less than 7 per cent.," 
and of lead, the other, "more than 20 per cent."; the copper being 
dépendent upon both and varying accordingly. There is nothing cer- 
tain about this, as it is claimed, admitting of almost endless variety, 
as it does, and affording no real guide. But that it présents a practical 
working formula, according tô the évidence, there can be no doubt. 
To one skilled in the art, as is there. shown, it teaches that, with tin 
not exceeding the limit named, lead to the extent of 20 per cent, and 
upwards can be incorporated — a désirable feature if it could be accom- 
plished as is well known — the proportion of copper being regulated to 
correspond. By observing thèse limits, the mixture is kept within the 
critical point necessary for the avoidance of eutectic alloys and the form- 
ation of a homogeneous mass, so that, practically as well as scientifically 
considered, the directions are sufficiently précise and instructive. Any- 
thing more so would admit of évasion and give away the invention, 
which consists not in the establishment of exact and rigid proportions, 
but in the discovery and disclosure of the critical relation between tin 
and copper, required to make possible a high percentage of lead, the 
terms ol the patent being so framed as to appropriate and cover the 
whole field,copper-tin-lead alloys, as pointed out above, being dividea 
into those where this is possible and those where it is not. Within 
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the limits so fixed, it is left to the particular person practicing the in- 
vention to détermine the proportions which he deems best, the patent 
simply but explicitly instructing him to keep down his tin belovv 7 
per cent., whereby lead to exceed 30 per cent, may be successfuUy in- 
troduced. It is not to be assumed that, in doing so, ordinary skill and 
judgment will not be exercised, this being presupposed; or that the 
extrême and manifestly useless combinations, suggested in argument as 
possible, will be pursued. 

It is said, however, that by the nickel patents to the same inventors, 
issued within three weeks after the application for the patent in suit 
and there referred to, they are on record as declaring that, not only was 
tin as low as 6 per cent, possible, but that, by the use of a small amount 
of nickel not exceeding 1 per cent., the tin could be reduced to three 
per cent, or even be entirely dispensed with, the lead at the same time 
being increased, as a désirable feature, as high as 22 per cent., thus in 
both respects realizing the terms of the patent. But that the desir- 
ability of a high per cent, of lead is so suggested is of no significance. 
This was well known, the difficulty being to accomplish it. Nor does 
the low per cent, of tin, which is shown in the same connection, bring 
the case within the patent ; this being brought about by the use of the 
nickel, the declared purpose of the patent în suit being to produce the 
same resuit of high lead and low tin without that constituent, the 
inventors having apparently discovered the ability to do so, while the 
applications for the nickel patents were pending. 

Much stress is laid, however, on the fact that Dr. Dudley, in his 
Franklin Institute address in 1892, not only disclosed the desirability 
of increasing the lead and decreasing the tin, but, as productive of the 
best results attained by his experiments, gave definite percentages, not 
far reraoved from those of the patent, namely, 8 per cent, of tin, 15 
per cent, of lead, and 77 per cent, of copper, at the same time suggesting 
that a f urther diminution of tin and increase of lead with still better 
results might be practicable. The advance made upon this, if any, by 
the présent inventors, was thus, according to the argument, not only 
plainly marked out for them, but was at the best one of degree merely, 
which is not patentable, the alloy which they hâve devised having no 
différent characteristics, physically or chemically, from that produced 
and described by Dr. Dudley. But, however close the proportions of 
the two may seem to be, those given by Dr. Dudley are in fact outside 
of the patent, and beyond the critical relation which is there disclosed 
and declared for. And while it is true that Dr. Dudley did suggest 
possibilities tending to a still further approach to it, intimating that the 
question had not perhaps been finally disposed of, his own experiments 
in that direction were not successful, leading him to the conclusion 
that the limit in ail probability had been reached, and that, as one 
function of the tin was to hold up the lead, upon the lead being increased 
the tin had to be also, a mistake, shared by others, which impeded rather 
than promoted a discovery. Dr. Dudley also concèdes that the suc- 
cessful production by thèse inventors of an alloy for railroad bearings, 
containing so little tin and so high lead, not theretofore deemed prac- 
ticable, inVolved invention, although at an earlier stage, when less 
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fuUy înformed, he was inclined to question it. And while this is by no 
meàns condusive, and it is not, of course, to be expected that, with 
becoming modesty, he would bespeak more for his own contribution 
tô the art, however conspicuous, than it was entitled to, to the dis- 
paragemeilt of others, he would certainly be the first to detect their 
shortcomings, and to appreciate whether the advance claimed was ail 
that was said of it. Nor is it true that this advance was one of de- 
gree merely. The fact is, as stated by Dr. Sauveur, confirmed by Dr. 
Chandler, and already alluded to — which Prof. Langley and Prof. 
Richards, the défendants' experts, men of the highest professional 
standing, by the way, do not seem to deny — that alloys manufactured 
in accordance with the patent are sharply and critically différent from 
those not so manufactured, the différence being one of kind, ail tin- 
copper-lead alloys dividing into those which contain the relative pro- 
portions named in the patent, which, by reason of their high setting 
point and the absence of eutectic compounds, permit the introduction of 
a large quantum of lead, and those which fall outside of thèse limits, 
where it is not practicable. This does not présent simply the case of 
a copper-tin-lead alloy, low in tin and high in lead, nor yet of a special- 
ly composed journal-bearing material. But it consists in the establish- 
ment of a précise rule or formula, by which within certain limits, to 
the extent desired, and without other than the ordinary foundry 
methods, a homogeneous mixture of this gênerai character, known to 
be of the highest utility for the purpose, is capable of being success- 
fuUy produced. Standing for this, as the patent clearly does, there 
is nothing in what is so sought to be urged against it which detracts 
from the merit or the validity of the invention. 

Neither is there in the varions anticipations charged. It is said, 
for instance, that a bronze coin of the Atilia family of the date of 45 
B. C, an analysis of which was given in a work on mixed metals and 
metallic alloys, published by A. H. Hiorns in 1890, was made of a 
composition within the terms of the patent ; there being 4.77 per cent, 
of tin, 35.43 per cent, of lead and 68.72 per cent, of copper. But an 
ancient coin is no guide for a modem railroad journal, and a disclosure 
with respect to the one teaches nothing of value as to the other. Côn- 
ceding, therefore, that the analysis so published shows that an alloy 
of the character given could be successfuUy coined, it was not to be 
assumed that it could be made use of under the very différent condi- 
tions which obtain in the case of a journal bearing. 

It is further said that the Hahn (1873) British patent is for a cop- 
per-tin-lead alloy, which is suggested as suitable, among other things, 
for anti-friction bearings, the copper being stated at from 70 to 73 
per cent., the tin from 9 to 11 per cent., and the lead from 15 to 20 
per cent., with zinc from % to 1 per cent. But on this there is no 
occasion to dwell. Not only is it outside of the proportions named in 
the patent and the critical relation upon which thèse are based, but it 
does not approach by a considérable so near as Dr. Dudley did, and, 
if his experiments did not anticipate, neither by so much the more 
does this. 

The Vaughan (1874) British patent stands no diflferently. It too 
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is for an anti-friction bearing métal, in which tin, copper, and lead 
are the principal constituents, with a certain amount of phosphorus 
and zinc. It is of interest as advancing the theory, of which use is 
made in the patent in suit, as well as in ail such mixtures, that, in the 
process of melting, alloys of the metals named are formed having dif- 
férent degrees of fusibility and solidifying at différent températures, 
whereby a porous cellular mass of the barder and less fusible metals 
is produced, in which the softer and more easily melted are held, the 
interstices or cells of the one being filled with the others, presenting a 
soft-bearing surface for contact with the friction producing parts. 
But, outside of this, the disclosures of the patent are of little consé- 
quence. The proportion of tin suggested runs ail the way from 4 
to 15 per cent., and lead the same, varied by phosphorus and zinc, the 
latter being given at from 8 to 20 per cent., with enough copper added 
to it ail to make up 100 parts, between which extrêmes the inventer 
does not seem to discriminate. AU this to too wide of the mark to 
require discussion. 

So, also, is the Hewitt (1901), besides which it is later in date than 
the patent in suit, from which time alone it takes effect as a publica- 
tion. Bâtes V. Coe, 98 U. S. 31, 35 L. Ed. 68; Diamond DriU Co. v. 
Kelley (C. C.) 120 Fed. 282. And, even assuming that the date of 
the application, which is earlier, could be considered, it amounts to 
no more than the other patents referred to, if so much, it being 
doubtful, also, whether it states anything practicable. 

This brings us to the real issue in the case, which is more serious — 
the alleged prior knowledge and use of the invention by the Brady 
Métal Company, with which Mr. Brady, the président of the défendant 
Company, was formerly associated. The contention is that in April, 
1896, some four years before the application for the présent patent, 
the Brady Métal Company, which was an extensive manufacturer of 
railroad bearings, made a successful casting of substantially the same 
proportions of tin, lead, and copper, as are now practiced by the de- 
fendants within the terms of the patent, and continued to make use of 
the same from that time on, as hâve the Brady Brass Company suc- 
ceeding them. This, if established, is, of course, the end of the pat- 
ent, the novelty of which it effectively négatives. There can be no ques- 
tion, under the évidence, that at the date stated the Brady Métal Com- 
pany did make a journal composed of copper, tin, and lead in the pro- 
portions suggested. This is proved by documentary évidence which 
cannot be controverted, the original letters from the metallurgical 
chemists who made the analysis having been produced, where the cop- 
per is given at 65.29 per cent., the tin at 7.54 per cent., and the lead 
at 26.56 per cent., with traces of zinc and iron which are not material, 
the percentage of tin being subsequently corrected and reduced to 
5.93, by taking out the antimony which had been inadvertently in- 
cluded. But while a single previous knowledge or use, such as this, 
may be enough to négative novelty (Coffin v. Ogden, 18 Wall. 120, 
21 L. Ed. 821; Daniel v. Restein [C. C] 131 Fed. 469), the use must 
be something more than an accidentai or casual one (Tilghman v. 
Proctor, 102 U. S. 707, 26 L. Ed. 279). It must, indeed, be so far 
understood and practiced or persisted in as to become an established 
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fact, accessible to the publie and contributinç definitely to the sum of 
human knowledge. Gayler v. Wilder, 10 How. 477, 497, 13 L. Ed. 
504; Acme Flexible Clasp Co, v. Cary Mfg. Co. (C. C.) 96 Fed. 
344. It is incumbent on the défendants, therefore, to show that the 
prier use which is set up was so far appreciated at the time, and adopt- 
ed or followed, as to create a well-understood, if not an established, 
practice, capable at any time of being resorted to, and not something 
incidental, indefînite, and fugitive, which is now hunted up and 
brought forward simply for the purpose of defeating the patent. It 
is just hère that the use by the Brady Métal Company, which is relied 
upon, is challenged, and is open to question. It is true that the re- 
quirements in this respect hâve apparently been met, if the statements 
oi Mr. Brady, the président of the company, as well as of Mr. Reu- 
bens, his assistant, and Mr, Adams, the assistant superintendent, are 
taken broadly, as they are made, without discrimination. Mr. Brady, 
for instance, says, in substance, that for some time prior to April, 
1896, they had been experimenting to pet a cheap low-grade mixture 
that would be high in lead and low in tin, and that, upon the occasion 
in question, the particular bearing journal appearing to be so good, 
they thought it an excellent sample, and sent it to their chemists to 
be analyzed accordingly, and that, when it came back, "Eurêka" would 
best express his feelings with regard to it ; that he at once sent to Mr. 
Onslow, the superintendent of the works (now dead), for another 
pièce ; and that f rom then on bearings were produced and sold by them 
of substantially the proportions of tin, lead, and copper so shown, 
not exclusively, indeed, there being bearings made by them of différ- 
ent composition and character, and some under spécifie orders, but 
definitely, fextensively, and continuously, so long as he was connected 
with the Brady Métal Company where this occurred, and afterwards 
with the Brady Brass Company, upon its organization. 

But, comprehensive as this testimony may seem to be, upon examin- 
ing it critically, it does not stand the test ; its deficiencies not being dis- 
closed in this résumé of it. The principal difficulty with it is that it 
deals in generalities, without much knowledge. Mr, Brady, as he has 
to admit, only knew in a broad way what was going on at the works, 
for which he had to rely on Mr. Onslow, the superintendent, his own 
office being elsçwhere. That which they were striving for, as he says, 
was a cheap, low-grade bearing, such evidently as would satisfy the 
trade, and allow them to compete siiccessfully with others, rather than 
one of any particular excellence. The pièce sent to the chemists for 
analysis was not selected upon any such account as is stated by Mr. 
Brady, but, as is shown by the letter " to Mr. Onslow of April 13, 1896, 
ordering it, Was produced for the express purpose of having a test, 
being made up, as directed, of 50 per cent, dean copper and 50 per cent, 
of copper shells, with whatever tin was deemed necessary. The object 
of the test is not disclosed, nor the considérations whidh controlled 
the mixture, but it was evidently to see how far copper shells would 

2 This letter was not put In évidence at the hearlng before the examiner, 
but was produced by thé défendants upon call by the court, and Is treated 
as thoùgh It were regularly offered. 
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economically ahswer; the resuit which followed being regarded sole- 
ly to that end. That this resuit was altogether haphazard and unex- 
pected is shown, not only by the way it was brought about, but by 
the fact that, in his estimate of the contents of the copper shells, Mr. 
Onslow took them for 50 per cent, lead and 50 per cent, copper, when, 
by the analysis made at the same time with that of the journal, they 
were found to be 79.66 per cent, lead, as against 9.72 per cent, copper, 
the rest being tin and antimony, and it was because of this mistake that 
the relative percentages of tin and lead turned out as they did in the 
casting. This, of course, would not matter, provided the effect of thèse 
percentages was appreciated, and the proportions shown were adopted 
and followed. But clearly that was not the case. The journal analyzed 
was a single test pièce of 19 pounds, of which Mr. Onslow, upon being 
applied to, could not fumish any more, not having saved any, and there 
was apparently no call upon him to reproduce it. That there was any 
change at the works in the mixture of thèse metals as a resuit of the 
showing made is not pretended. On the contrary, Mr. Brady says 
that they had been putting them together in about the same shape for 
a number of years, and simply continued on as they had been doing; 
the time assigned for this previous practice being anywhere from 10 
to 15 years, carrying it back of even the Dudley experiments. It is 
difficult to understand, if this was the case, why he was particularly 
elated or moved to cry out "Eurêka" as to a matter with which they 
had been so long acquainted. For the prior, as well as the subséquent, 
course at the works, however we hâve only the say-so of Mr. Brady and 
his assistants, no record being produced, nor any working practice 
shown ; the men who weighed out and mixed the metals, as we shall 
presently see, who ought to be acquainted with it, if any one, knowing 
nothing about it. Mr. Brady also admits that no regard was paid to 
impurities in the shape of iron, zinc, etc., which were permitted as high 
on an average as 3 or 4 per cent., with a maximum at times of 8 or 10, 
which not only carries the practice outside of the patent, where only 
incidental or inappréciable impurities are allowed, but, as is shown by 
the évidence, with impurities in such quantity, commercial castings could 
not be made. It is thus évident that the chance proportions of tin and 
lead, shown by the analysis relied on, hâve simply been seized upon, 
because they happen to fall within the terms of the patent, in the hope 
that they may do duty as an instance of prior knowledge and use, with- 
out their having any such real character. In this respect Dr. Dudley's 
advice, in his letter of September, 1903, to look up their records, and see 
whether they would not show bearings containing over 30 per cent, 
lead and less than 7 per cent, tin, seems to hâve been effectively fol- 
lowed, and may hâve inspired this whole défense; suggesting a lack 
of independent knowledge on the subject outside of it. But, however 
that may be, no particular virtue was recognized in the mixture at the 
time, except as it might help to produce a cheap or low-grade bear- 
ing, and even now is stoutly denied ; success, as it is claimed, residing 
in the manner of mixing and melting, which the défendants' workmen 
hâve achieved by expérience and skill without regard to proportions. 
There was thus, as the outcome of the disclosure made by the analysis, 
155 F.— 27 
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no modification of the practice previously pursued, no rule deduced for 
future guidance, no excellence of quality perceived, except as it made 
for cheapness.. While, then, taking Mr. Brady's testimony at the best, 
and allowing ail that can be fairly claimed for it, it may show that, upon 
the one occasion, by chance experiment, the terms of the patent were 
realized, and that to this extent and in this sensé a prior use may hâve 
been established, there must be something more in order to satisfy the 
statute than that which was so purely accidentai, unappreciated, in- 
efïective, and impermanent. 

Nor îs this materially improved by the testimony of Mr. Reubens or 
Mr. Adams, which is not, of course, to be lost sight of. The knowledge 
of the former beyond that of Mr. Brady may be doubted. As assistant 
to the président, and his stenographer, he was no more likely to be ac- 
quainted Ivith what was going on at the works than his superior. And 
while, as chemist, which he also seems to hâve been, he may hâve been 
in shape to make analyses, as well as to interpret them, there is nothing 
to prove that he ever did anything for the company in this line. He 
doœ say that he talked over with Mr. Onslow, from time to time, the 
percentages of tin and lead which were being used, and he is satisfied 
irom this, as he says, and the one particular analysis which was made, 
that the directions for more lead and less tin were being followed. 
The statements of Mr. Onslow, as to what he was doing, are mère 
hearsay, and, of course, not évidence. But, accepting what passed be- 
tween them in this way as indicative of what wâs desired and was be- - 
ing aimed at, it amounts to no more than that they were striving for as 
little tin and as much lead as was practicable, which may be conceded ; 
that being the wish of every one. It is no proof, however, of the 
actual percentages successfully realized, and by the analyses made in 
July, 1896, of some of the products of thèse works by the same parties 
who made the earlier one in April, lead and tin are shown by no means 
within the proportions now claimed, to say nothing of the large per 
cent, of zinc présent, thus proving that, notwithstanding the disclosure 
made by the first analysis, it had up to that time resulted m no con- 
firmed knowledge or practice such as is set up, which naturally throws 
doubt as to any that followed. 

It is true that in the testimony of Mr. Adams we apparently hâve 
something more spécifie. He was assistant superintendent under 
Mr. Onslow, and thus presumably acquainted with what was being 
done. And he states, positively and definitely, that at both the Brady 
Métal Company and the Brady Brass Company, where he was also 
employed as superintendent, as high as 30 per cent, of lead, and as 
low as 5 per cent, of tin, were successfully employed in making bear- 
ing alloys. But neither does this bear the requisite scrutiny. The 
only way that he can swear to it, as he says, is that upon one occasion 
he weighed out 30 pounds of lead himself and put it into the crucible. 
But, without holding him down to any such particularity, he admits 
that, as a matter of gênerai practice, they were making use of com- 
position scrap, .consisting of copper shells, turnings, old oil cups, cast- 
ings, "and such stuflF," as much lead being put in as they could hold 
up. But this is just the indiscriminate way that every one else was 
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doîng prior to the time of the invention, with correspondingly uncer- 
tain and unsatisfactory results, and nothing more definite or nearer to 
the patent could be looked for, from it, there than eleswhere. Adams 
is discredited also by his statements to James Heavey, who was sent 
to him by the complainants, upon leaming that he was formerly con- 
nected with the Brady Métal Company. To Heavey he said, as the 
latter testifies, that he knew of no low mix of tin, and that the Com- 
pany never put in as high as 20 per cent, of lead, nor, indeed, more 
than 16 or 17 pounds to the pot (180 pounds), which is not half that. 
He also said that he had forgotten about it since he was out of the 
business. This was reported back to the complainants, who took steps 
to hâve him attend as a witness. But upon Heavey's going to him a 
second time, he said he was not an errand boy for the Ajax people, 
intimating that, if they wanted him, they ought to communicate with 
him directly. This they did by letter suggesting a spécifie date for 
his testimony, but got no answer. And on a third visit by Heavey he 
was even less cordial, and more offish, making a half promise to tes- 
tify, but not keeping it. Heavey is charged with bias, having worked 
for the Brady Brass Company and been discharged after a few weeks' 
service. And it is no doubt true that, when Hopkins went to Adams, 
he told him substantially the same as he says now, that they got 
over 35 or 40 per cent, of lead in their mixtures. But, outside of 
this, his statements, as Hopkins says, were vague and rambling, and 
the impression left was that Adams wanted money, and was not to 
be. relied upon. Without crediting that, however, ail things consider- 
ed, his testimony is not left in such a shape as to be unhesitatingly 
accepted. 

Nor is this ail that there is to be said upon this subject. When 
Brady and Reubens were on the witness stand, they were asked who 
there was who would confirm their statements with regard to the 
practice at the works, and the percentages of tin and lead which were 
made use of, and they both declared, without naming any one, that 
they would be known to some of the workmen. But in flat contradic- 
tion of this those of the workmen who would be likely to be informed, 
if any, upon being called by the complainants, professed that they 
knew nothing of any such practice as had been testified to. Mr. Wil- 
merding, for instance, went to work in the défendants' foundry in 
June, 1901, in order to familiarize himself with the varions products 
of the Company, so as to qualify as a salesman ; and became acquaint- 
ed, through foundry slips, with the component parts of the différent 
mixtures, one of which slips he produced, together with a mémoran- 
dum book in which the various formulas made use of at the time by 
the Brady Brass Company were entered, and, so far as his acquaint- 
ance went, the company, as he says, never made or sold a métal hav- 
ing more than 20 per cent, lead and less than 7 per cent, tin and the 
balance copper. Défendants say that he was only four weeks in the 
foundry, and but four or five months with the company ail told. But, 
considering the bbject he had in view in going into the foundry, it 
is hardly crédible that he would not hâve become informed of a bearing 
mixture of such superior quality. 
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John Stehr was aiso employed by the Brady Métal Company for five 
or six years, up to 1898 ; his duties being to receive the metals as they 
came from the dealers, and weigh the mixtures of copper, tin, and lead 
for supplying the fumaces, under the directions of the superintendent, 
there being but two such weighers, himself and another. There were 
definite proportions to thèse mixtures, as he says, some of which he 
gives, one, of the so-called Magnus métal, being composed of 15 pounds 
of lead, 15 pounds of tin, and 100 pounds of copper ; and he says that 
he has no knowledge of any in which there was more than 20 per cent. 
lead, and less than 7 per cent, tin, the proportions of the patent. There 
was also a shell mixture composed of 60 to 70 pounds of copper and 35 
to 40 pounds of shells, from which, as a rule, the castings were bad, the 
lead sweating out and more copper having to be added, besides which 
there were other compositions of scrap and brasses, which it would take 
too long to go into. The position which this man was in, and the neces- 
sary familiarity which he had to hâve because of it, make it altogether 
improbable that there could hâve been any mixture, low in tin and 
high in lead, without his knowledge, and his déniai that there was is 
convincing. There certainly could be no steady run in daily practice 
of the character claimed, which would escape his notice while he was 
there, and this continuée for two years after April, 1896, when it is 
said to hâve started. 

Hermann Bunje also worked for the Brady Métal Company from 
1893 to 1899, tending to the fîres, and putting the métal into the 
pots to be rtielted down. The gênerai spécifications, as he says, called 
for 100 Ibs. pf copper, 15 of tin, and 15 of lead, which represented 
the common practice. There was also another mixture of 77 of cop- 
per, 13 of lead, and 10 of tin; but never anything of over 30 pounds 
of lead, with less than 7 pounds of tin, in a 100-pound mixture. 
There were besides this other make-ups, of turnings and old bearings 
or brasses, with the latter of which 15 or 30 pounds of shells — a bundle 
tQ;a pot — were used, and sometimes sheet copper and shells. But this 
was in the old shop (which they left in the fall of 1896), and did not 
turn out well and was not continued steadily, the sheet and copper 
shells doing the best. James Heavey, an experienced molder, already 
spoken of, now working for the complainants, was also eniployed in the 
fall of 1899 by the Brady Brass Company, and he confirms the others 
that they did not while he was there use more than 15 per cent, of lead 
in their copper-tin-lead alloys. and did make use of the other mixtures 
which bave been given. But he only worked there about four weeks, 
and his means of. knowledge were correspondingly limited ; the value of 
his testimony being thus in its corroboration of the others. 

Summing up, therefore, the conclusions reached upon this branch 
of the case, both on account of the unsatisfactory character of the 
évidence produced by the défendants, as well as because of this direct 
contradiction of it, the alleged prior knowledge and use which is set 
up cannot be sustained. The temptatîon to resort to a défense of this 
kind in patent cases is always great, and parties are held in consé- 
quence to the most convincing and stringent proof. Deering v. Wi- 
nona Harvester Works, 155 U. S. 386, 15 Sup. Ct. 1,18, 39 h. Ed. 163. 
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This extends not only to the fact of such use which in the présent 
instance has no doubt been met, but to thè character of it as well, 
which must hâve been sufiiciently positive and pronounced to leave 
some abiding eflEect which cannot be said of it hère. No old bear- 
ings, as it is to be noted, showing the proportions of the mixture, hâve 
been put in évidence, and, while the failure to produce physical ex- 
hibits such as thèse, which is sometimes insisted upon, may hâve been 
satisfactorily explained, the case lacks the confirmation which this 
would give. But, more than this, although bearings low in tin and 
high in lead are said to hâve been extensively sold, not a single cus- 
tomer is found to testify to their use, it being altogether incredible 
that, considering the decidedly superior wearing qualities which such 
bearings would possess, they should not hâve been thoroughly ad- 
vertised and known. A single isolqted instance realizing the inven- 
tion has been proved. But that is ail, and, under the circumstances, is 
not enough. Not only was it brought about by the merest chance, 
but it produced no permanent resuit, no mixture corresponding with 
the percentages obtained being adopted, nor the prevailing foundry 
practice changed. The contrary, of course, is asserted, but without 
avail. And the validity of the patent is not to be afïected by anything 
of so little established account. 

Let a decree be drawn in favor of the complainants, sustaining 
the patent, and directing an account, with costs. 



CONROT T. PENN BLECTRIOAIi & MFG. CO. 
(Circuit Court, W. D. Pennsylvanla, District Court February 8, 1807J 

No. 21. 

1. Patents— SuBJECT of Patents— Funotioh or Machine. 

The Conroy patent. No. 723,139, for a method of oruamentlng glosa, 
wtilch con.sists In chipping aud scalloplng the edges of plate ^lass for small 
mirrors by the use of a machine, is void as merely being for the f une- 
tion of the machine In the manufacture of an old product; the same 
worli having previously been done by hand and by practlcally the mme 
meehanical process. 

2. Same— Public Use— Machine fob Shapino Bdges of Glass. 

The Conroy patent, No. 735,949, for a machine for shaping or chipping 
the edges of glass articles, discloses Invention, and is not invalid for 
public use because the machine was in fact used for more than Uvo years 
prlor to the application ; it being sbown that, while the machine was fairly 
suecessful, and Its product was sold, the purpose of its use was expéri- 
mental, and it was durlng such tlme being perfected by the Inrentor and 
was kept under lock and key and as far as possible from the knowledge 
even of the factory workmen who were not engagea in its opération. Also, 
held Infrlnged. 

In Equity. On final hearing. 

Christy & Christy, for complainant 
J, M. Nesbit, for respondent. 

BUFFINGTON, Circuit Judge. This bill charges infrîngement oî 
both claims of method patent No, 723,139 for ornaraenting glass, 
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granted to John M. Conroy Marçh 17, 1903. This patent: was appliéd 
for October 23, 1902. It also charges infringement of clâitns.l, 4, 
5, 6, and 7 of patent No. 735,949, for ornamenting glass, granted John 
M. Conroy August 11, 1903, It was applied for December 31, 1902. 
The application for the earlier patent originally included both method 
and tnachine claims. On suggestion of the office, the. machine claims 
werfc withdrawn and lînade the subject of a later appHcation on which 
the; second patent issued. Validity of the former is challenged on 
the ground that it is an attempt to patent the mère function of a ma- 
chine. If such be the case, the patent, under well-recognized principles 
(Risden v. Medart, 158 U. S. 81, 15 Sup. Ct. 745, 39 L. Ed. 899), 
must be held void. 

The patents refer to the chipping and scalloping the edges of plate 
glass for small mirrors. Previoys to thèse patents this was done by 
hand. A pièce of plate glass of the desired size, diamond scored on the 
upper side about an eighth of an inch from the edge, was firmly held 
by an operator with one hand to overlap the edge of a table. In the 
other hand the operator held a chipping tool. This consisted of a 
handle provided with a bifurcated prong somewhat wider than the glass 
plate. The longer arm of the prong was on the lower side of the plate. 
A sharp, quick downward stroke of the tool forced the inner end of the 
lower prong against thè lower side of the plate, and the upper prong 
against the upper edge of the plate. This chipped or eut out scallops 
back to the scored Une. The tool was then moved along the plate, 
and the opération rapidly repeated. It resulted in a uniform succes- 
sion of scallops along the plate. The advance in hand chipping now 
dispenses with scoring. The invention in this case consisted in sup- 
planting'hand chipping by machine chipping. The process was: The 
edge of a plate of glass, supported on a firm rest or table, was prc- 
sented at an inclined angle to engage a row of projecting pins equally 
^aced diagonally across the outer surface of a revolving band wheel. 
The impact of the successive pins made a corresponding successive 
séries of chipped uniform scallops along the edge of the plate. The 
origin of the device is thus described by complainant's witness Horst: 
He was asked : 

"Do you Bee the Rieseck drum hère before you? A. Yes, sir. It is marked 
'Defendant's Exhibit, Rieseck Drnm.' Q. You hâve said that this flrst ma- 
chine was built In February, 1899. Do you recall the clrciimstances under 
which this matter of the chipping machine flrst came to yQur attention? A. As 
I remember it, I was teachlng a boy to chip glass by hand, when Mr. Conroy, 
he stopped to see what we were doing, when I asked hlm i£ he couldn't make a 
machine to chip glass by. He studied awhile on It, examined the hand tool, and 
then said he thought it oould be done with a drum-pulley. I asked him how, 
and he said he would let me know later. In about an hour I was called to 
the office by Mr. Conroy, and he there explained to me that he was golng to 
Peter Rieseck and see if he could get an iron pulley that would answer the 
purpose. He explained that he would hâve holes drllled In it, and then we 
could try It In a day or two the pulley, and a pair of pUlow-blocks came to 
the factory. Then he had our carpénter at that time, Mr. David Chambers, 
build a frame. After the frame was built I mounted thé drum. Mr. Conroy 
went to the Labelle Steel Works and got two rods of steel. I think they were 
flve-sixteenths steel rods. I then eut the pins Into lengths of about two inches, 
flled them, and fit them in the holes." 
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The plan devised by Mr. Conroy was at once embodied in a ma- 
chine. Qi this Mr. Conroy says : 

"Q. Were you able to successfully chip glass whlle the drum purchased 
February 23, 1899, was in use? A. We succeeded in chipping soiiie — making 
some good worlc — ^but numerous difflcultles arose that we had to meet at dif- 
férent tiines. One of thèse was in the drum itself. The métal in it was too 
light. The pins couidn't be held in position exactly. I didn't linow what was 
the matter with it for awhile. Some pièces would corne ont aii right, and 
others would not; but I found finally that the métal was too light in that 
drum, and that was one cause of trouble. But thèse difflcultles that I am 
spealiing of were mechanical difflcultles. They didn't alter the invention at ail. 
The invention as it Is to-day is as It presented itself to me at the start. Thèse 
mechanical difflcultles had to be overcome In its use." 

From this it will be seen that the method and the machine were 
simultaneously evolved, and that what was devised was a machine by 
which a well-recognized article, theretofore hand made, could now be 
machine made. The process substituted a machine made for a hand 
made article, made it cheaper, quicker, and somewhat more uniform. 
The method then is simply the novel function of the machine, and 
not the novelty of its product ; nor, indeed, do we find any différence 
in the mechanical process employed in the hand and machine opération 
other than that incidental to change from hand to machine work. In- 
deed, complainant's expert, in discussing the question whether there 
is a blow in machine opération and simply a tortional pressure in the 
hand process, virtually concèdes there is no functional différence, say- 
ing: "It is not, however, in my judgment, a matter of any material 
conséquence." In Rubber Company v. Goodyear, 76 U. S. 796 (19 
Lr. Ed. 566), it was held: 

"A machine may be new, and the product or manufacture proceeding from 
it may be old, in that case the former would be patentable, and the latter 
not. The machine may be substantially old, and the product new. In that 
event, the latter, and not the former, would be patentable. Both may be new, 
or both may be old. In the former case, both would be patentable. In the 
latter, neither. The same remark applies to processes and their résulta. Pat- 
entabillty may exist as to either, neither, or both, according to the faet of nov- 
elty, or the opposite. The patentabiiity or the issuing a patent as to one in no 
wise affects the rights of the inventor or discoverer in respect to the other. 
They are wholly disconnected and independent facts. Sueh is the sound and 
necessary construction of the statute." 

Now applying this gênerai principle to the case in hand, it is very 
clear that, in view of the prior existence of chipped glass, and that the 
advance Conroy made was to devise a machine to make it, it is clear 
that, while such machine is patentable, the function of that machine, 
namely, making machine chipped glass, is not. To do so would thwart 
the object of the patent law, which is to promOte, not retard, inven- 
tions. To use a homely illustration: Beef was chipped by hand. 
But no one would contend that when the first machine for chipping 
beef was made the inventor thereof could secure a patent for the process 
embodied in the machine. To do this would be to bar the way to every 
inventor who might devise some other machine for producing the 
common article of chipped beef. Such a construction of the patent 
laws would make them retard progress. 
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Upon considération we areclear that patent No, 723,139 îs voîd as 
simply being for the function of a machine devised to manufacture 
an old product. 

Two alternative forma of machine illustrate the invention of ma- 
chine patent No. 735,949; one the band wheel type referred to above, 
and the other a vertical reciprocating head mounted in guides and 
provided with a diagonal roV of spàced pins on its face. Thèse 
pins strike the glass as in the case of the preceding structure. The 
first claim is : 

"In a machine for shaping the eàges of glass articles, the combination of a 
carrier havlng a séries of two Or more pins secured to the carrier and spaced 
in the direction and transversely of the path of movenient of the carrier so as 
to oi)erate successively and at différent points on the article, means for movlng 
the Carrier and a rest or bearlng arranged to support the article adjacent to 
the edge to be operated on, substantially as set forth." 

The respondent's alleged infringing structure No. 1 is a reorganized 
shear. A number of projecting pins are spaced and staggered on a 
pivoted arm in the direction and transversely of the arms' path of move- 
ment. The resuit of this arrangement is that the pins operate succes- 
sively on the edge of the plate of glass which rests on a support and 
is inclined at an angle to receive the impact of the pin. The oscillating 
pin-carrying arm is a carrier, and differs from the reciprocating car- 
rier of complainant's second structure only in the fact that it turns on 
a pivot, instead of sliding.in guides. So far as functional.and mechan- 
îcàl means go, it is an obvious mechanical alternative for complainant's 
reciprocating head. We are therefore of the opinion it infringes. 

It is contended, however, that the patent is void because not taken 
out within two years af ter the machine was put in public use. The 
question is not without difficulty, but upon considération we are of 
opinion thê use of the machine down to February, 1901, was expéri- 
mental. Chipping glass by hand was a comparatively new art, and we 
find the device of the patentée was the first successful application of 
machinery to that art. A number of serious obstacles were encoun- 
tered in the opération of the machine, and, while it was in a measure 
successful, and its product was sold, yet the testimony also shows that 
during this éntire period the patentée encountered difSculties and was 
persistently laboring to perfect the machine. Thèse troubles could only 
be discovered by the use of the machine, and attempts to remedy them 
when discovered necessitated still further use. During this whole 
period the machine was kept under lock and key in a factory to which 
the public had no access, and efforts were made to prevent the other 
factory workmen, not;engaged in its opération, from seeing it. True, 
during this time the prpduct of the machine was sold, but the sale was 
the incident, and experiment and improvement the main object of such 
use. It will also be noted that in two particulars at least the patent 
was based on matters developed by thèse experiments, viz., adjustment 
of the rest block laterally to enable the chipping of différent thick- 
nesses of glass and its adjustment horizontally so as to allow the pins 
to strike the edge of thç glass below the axis of révolution and as the 
pin was moving away from the bar. 
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In view of the period up to February, 1901, being wholly expéri- 
mental, we are of opinion application for the patent was made in due 
time. 



CONROT y. PENN BLECTEICAL & MFG. CO. 

(Circuit Court, W. D. Pennsylvanla. February 5, 1907.) 

No. 37. 

Patents— iNFRiNGEMENT— Machine fob Shapins Edoes ot Glass. 

The Conroy patent, No. 731,667, for a machine for ornamenting glass, 
by chipping the edges of plate glass, which Is a modlflcation of the ma- 
chine of patent No. 735,949, to the same Inventor, deslgned to be used In 
chipping circular or oval plates, makes a table, carrying the plate and 
havlng a step by step machine movement to présent successive portions of 
the plate to the action of the single cutting pin and essential élément of 
eaeh elaim, and Is not infrlnged by a machine liaving no Buch movable 
table, nor Its mechanical équivalent 

In Equity. On final hearing. 

Christy & Christy, for complainant. 
J. M. Nesbit, for respondent. 

BUFFINGTON, Circuit Judge. This bill cKarges înfringement of 
both claims of patent No. 731,667, applied for April 2, 1903, and grant- 
ed June 23, 1903, to John M. Conroy for a machine for ornamenting 
glass. Scalloping the edges of plate glass by a machine in which a 
projecting séries of pins struck successive blows on the edge of an in- 
clined plate supported on a rest was shown in the patent to Conroy, 
No. 735,949, applied for December 31, 1903. That machine had a 
séries of pins projecting on the carriers. The patent now before us 
involves the same gênerai principle, save that it uses a single pin upon 
a reciprocating head. This enables it to chip circular or oval plates. 
This is shown by the patentée, who says: 

"Will you describe the opération of chipping circular or oval plates on the 
machine shovro In Figs. 1 and 2 In patent 735,949? A. Ail that is necessary, 
in order to chip either an oval or a circular plate, with the machine marked 
Pig. 1, is to drive some of the pins in, preferably near the edge of the drum, 
leavlng but one out, projecting out far enough to do the chipping. Either the 
flrst or the second one is generally the one that we leave stand, and drive the 
others In so that they wlil not interfère with the work. Then you hâve the 
same kind of machine, the action of which is then practically the same, as in 
the chipping machine described in Figs. 5 and 6; the différence being that, 
Instead of being held between disks, the plate Is held in the hand and rotated 
as the clilpping progresses. This can be done very suecessfully and neatly, 
but not with the same degree of certainty as if the plates are put between the 
disks and in the spécial machine made for that purpose. • * • Q. Can you 
not State about how long it is since you thought of chipping with a single pin, 
holding the glass by hand, and when chipping with a number of pins? A. I 
thought of that way back near the start, I saw the posslbility of chipping ovals 
and circles, as well as straight Unes, on the drum ; and It was that thought 
that Was carried out in making this circular chipper, instead of drivlng the 
pins in on the drum. Instead of using it that way, I thought it would be more 
convenlent the other way. It was from tbe drum that I got the idea of build- 
ing the circular machine. The circular machine Is ocly & spécial application 
of thlB Idea which Is contained in the flrst patent** 
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ît will thus be seen that tliis device differs from the structures of 
the prior patent in that its table is ttiovable,>whereby the plate edge is 
brought in alignaient with the successive strokes of the pin. The mov- 
able feature of this table is noted in the spécifications : 

"Thls table is shifted step by step to bring successive portions of the article 
into the plane ôf moveméiit of the pin, 2." 

"By this CMistructlon ;tbe, table carrying the article will be moved forward 
a predetermined distance on each révolution of the drum and pin ; such dis- 
tance being proportionately to the desired width of the scallop." 

"The invention described herein relates to * * * and bas for its object a 
construction and combination of mechanical devlces whereby portions of the 
edges iaa,y be talcén away In such manner as to produce an inclined scallop or 
indentatloîi on the edge; a séries of silch scallops being produced by a regn- 
lated fçed pf the glass transversely of the Une of the movemént of the pin 
operattng to produce the scallop." 

The clément of a.:table with mpvable capacity is found in both the 
claims, viz., "a table * * * j^id means for shifting the table step 
by step across the path of movemént of pin." Now, in view of Con- 
roy's earlier device and the restricted field open for the grant of this 
patent, the movable table will be regarded as one of its essential 
features. It is évident, if the patent dépends for novelty simply on 
the use pf a single pin on a carrier, instead of the multiple pins of the 
otlier dèvîcè, a grave questioii of patentability would arise. The 
other feature of a shifting feed table is required to cônfer patentability 
on the combination. That feature being carried into the claims, we 
cannot reconstruct them by striking it out, which we hère in efïect do, 
if wé hold that defendarit's machine No. 2 infringes. It has no mov- 
able table. ,The furiction of the machine-moved, step by step table 
ôf l:be çlaim is whoUy performed by hand. Nor is a movable table 
found ii^ .respondent's No. 3 structure. It is said, however, that in it 
there,is a mère transposition of parts; the table being fixed and the 
pin made movable, instead of the table being movable and the pin 
fixed, as in the device pf the patent. But it is évident there is hère 
not a mère transposition of parts,. but two wholly différent structures 
mechanically. The frame of the machine is a large horseshoe shaped 
casting firmly bolted to a rigid support. A circular plate of glass (in 
No. 4, an oyal) is clamped between two stationary horizontal plates 
in the open çnd of the shoe. The glass projects sHghtly beyond the 
plates. An arm is pivoted above the plates and concentrically with 
them. This arm has pivoted on its lower side another arm, sector- 
shaped, which carries on it a chipping pin. The sector-arm is held 
to its lowest range of movemént by a spring. The révolution of the 
arm not only puts the chipping pin in alignment with the successive 
places to be; chipped on the circular plate, but by means of a trigger 
contact betwéèn a detent carried on the arm and a ratchet on the up- 
per surface of the stationary clamping plate the sector-arm is inter- 
mittently drawn.up and released. The successive, evenly spaced blows 
of the pin, thereby actuated, chip the plate. Manifestly this is a wholly 
différent rriechanical sti-ucture from that of the patent. Not only is 
the table stationary, but its fixed position co-operates through its 
ratcheted plate to cause the pin to reciprocate. A new élément is 



AHEBICAN GRAPHOPHONE CO. V. LEEDS & CATLIN OO, 427 

found in the pin-carrying sector, and its reciprocating movement re- 
sults from the movement of an arm in a horizontal orbit concentric 
with the stationary, circular, clamping plate. 

It is clear that the respondent has in this device devised another 
method of chipping glass, and that it employs différent mechanical 
means from complainant's and uses other and additional éléments. 

We accordingly hold that infringement is not shown. 



AMERIOAN GRAPHOPHONE 00. v. INTERNATIONAL RECORD CO. 

(Circuit Court, S. D. New York. June 11, 1907.) 

Patents— Suit fob Infringement— Peeliminabt Injunotion. 

The presumption in favor of the validity of a patent created by a de- 
clBlon of the Circuit Court of Appeais sustaining It cannot be overcome 
on a motion for a preliminary injunction in a subséquent case by ex 
parte affldavlts relating to matters occurring several years previously. 

In Equity. Suit for infringement of letters patent No. 688,739, for 
a process for making sound records, granted to Joseph W. Jones 
December 10, 1901. On motion for preliminary injunction. 

C. A. L. Massie, for the motion. 
Waldo G. Morse, opposed. 

LACOMBE, Circuit Judge. This patent was sustained and con- 
strued by the Court of Appeais upon voluminous records and after a 
long hearing on exhaustive briefs. Am. Graph. Co. v. Universal 
Talking M. M. Co. and Same v. American Record Co. (C. C. A. Sec- 
ond Circuit, Jan. 14, 1907), 151 Fed. 595. This créâtes a presumption 
in favor of the patent, which défendant must rebut by satisfactory proof. 
It relies mainly upon affidavits and an abandoned application. Whether 
the statements of the affiants are of such a character as would induce 
the Court of Appeais, if it believed them, to modify its former opinion, 
is at least doubtful; but certainly in their présent condition, untested 
by cross-examination and dealing with the events of ten years and more 
ago, this court cannot accept them as sufficient ground for overruling 
the Court of Appeais as to either validity or construction. 

Under the rules as to additional processes adopted by the Court of 
Appeais in the American Record Case, infringement seems to be quite 
satisfactorily made out, although the évidence is mainly circumstantial. 

Complainant may take order for preliminary injunction. 



AMERICAN GRAPHOPHONE CO. v. LEEDS & CATLIN CO. 

(Circuit Court, S. D. New York. June 11, 1907.) 

1. Patents— Infringement— Talkino Machine Records. 

The mère making of dupllcate copies of fully finlshed, commercial, 
foreign-made records for tallîliig machines does not constitute infringe- 
ment of the Jones patent, No. 688,739, for a process of producing Sound 
recorda 
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2. Sam»— Srrr fob iNFBiisaEMENr— Peeliminabt Injtjnctios. 

Préparations or threats to Infringe a patent shown by ex parte afil- 
davlts only are not sufficlent to warrant the granting of a prellmlnary 
Injunction. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 38, Patents, { 479.] 

In Equitv. Second motion for preliminary injunction, 
See 140 Fed. 981. 

Philip Mauro, for the motion. 
Louis Hicks, opposed. 

LACOMBE, Circuit Judge. THe court îs not satisfîed, upon the 
proof, that prior to the commencement of the suit défendant accom- 
plished anything (in the way of infringement) otherwise than the 
making duplicate copies of fuUy finished commercial foreign-made 
records. And it is thought that the making of such duplicates did not 
constitute infringement. The case is readily differentiated from Victor 
T. M. Co. V. Leeds & Catlin Co. (C. C.) 150 Fed. 147, and (C. C. A.) 
154 Fed. 58, where by stipulation it was conceded that the particular 
dises complained of wefe made expressly for insertion in an infringing 
combination, not for gênerai commercial purposes. 

Whether a sufKciently strong case can be made out of préparations 
and threats to infringe to warrant injunction is a question which should 
be left till final hearing. It cannot well be decided on aflSdavits. 

The motion is denied, without leave to renew. Complainant has now 
moved twice for preliminary relief, and the time of the court should not 
be again claimed for the considération of such a voluminous record 
until at interlocutory hearing on pleadings and proofs it may be able 
to dispose of ail the issues. 



INTERNATIONAL MERCANTILE MARINE CO. T. STRANAHAN. 
OOEANIC STBAM NAVIGATION CO. v. SAME. 
(Circuit Court, S. D. New Xork. August 24, 1907.) 

1. CONSTITUTIONAL LaW— VaLIDITY OV StATUTKS-JuDIOIAL AUTHOBrTT AND 
DUTT. 

For a court of flrst Instance to déclare unconstltutlonal an act of Con- 
gress is an exercise of judlcial power which, In cases where no great and 
immédiate flnanclal loss is threatening, is warranted only when the un- 
coustitutlonality exists beyond rational doubt. 

[Ed. Note.— For cases in point see Cent Dig. vol. 10, Constltutional 
Law, § 42.] 

2. Same— Due Pbocess of Law. 

Section 9 of the immigration act of March 3, 1903 (32 Stat 1215, c. 
1012 [U. S. Comp. St. Supp. 1905, p. 279]), which makes It unlawful to 
bring into the United States any alien afflicted with a loathsome or 
with a dangerous contagions dlsease, and provides that "if it shall 
appear to the satisfaction of the Secretary of Commerce and Labor that 
: ■ any alien so brought * • • was afflicted with such disease at the time 
of foreign embarkation and that the existence of such disease might havc 
been detected by means of a compétent médical examinatlon at such time 
such • • * transportàtion company • • • shall pay to the col- 
lecter of eustoms • • ♦ $100, for each and every violation of the pro- 
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visions of this section; and no vessel shall be granted clearance papers 
while any sucb fine imposed upon it remains unpaid," does not create a 
crime so as to render It unconstitutional because it does not provide for 
a jury trial, the "fine" provided for being, in fact, a penalty, and, if 
suable at ail, recoverable in debt, and not through crimlnal proceedings. 
Nor are proceedings for its enforcement unconstitutional as depriving a 
transportation company of its property without due process of law un- 
der a practiee by which the Secretary makes his détermination tbat 
the penalty bas been incurred ex parte and without notice, and requires 
Its payment before a clearance is granted, or under a modifled practiee 
by which tbe company is given notice to deposlt tbe amount of the penalty 
as a condition to the granting of a clearance to tbe vessel, and is given 
14 days in which to show cause why the penalty should not be imposed. 
The section Is a necessary sanitary measure, and as such belougs to that 
class of summary executive proceedings which Congress may lawfully 
authorize under Its power to regulate immigration. 

3. Same. 

Under Its constitutlonal power to regulate commerce, Congress may law- 
fully impose conditions upon the granting of clearance to vessels as a 
means of enforcing Immigration régulations. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 10, Commerce, § 72.] 

At Law. 

The plaintififs In thèse sults are steamshlp owners In the North Atlantic 
trade; the International Mercantile Marine Company operating the American 
and Ked Star Unes, and the Oceanic Steam Navigation Company the White 
Star Une. Défendant Is the collector of customs at this port. The actions 
are brought to recover, as illegally exacted, various sums of $100 each, paid 
défendant as a condition of procuring clearance for certain of plaintiffs' ships. 
Defendant's justification for such exaction is section 9 of the immigration 
act of March 3, 1903 (32 Stat. 1215, c. 1012 [U. S. Comp. St. Supp. 1905, p. 279]), 
declarlng It "unlawful for any person includlng any transportation company 
* * • to bring into the United States any allen afflicted wlth a loathsome 
or wlth a dangerous contagions disease," and further prescribing that "if 
it shall appear to the satisfaction of the Secretary of Commerce and Labor 
that any allen so brought • * • was afflicted wlth such disease at the 
time of foreign embarkation, and that the existence of such disease might 
hâve been detected by means of a compétent médical examination at such time, 
such » * • transportation company • • * shall pay to the collector 
of customs • ♦ • $100 for each and every violation of the provisions of 
this section ; and no vessel shall be granted clearance papers while any such 
fine Imposed upon It remains unpaid." PlaintlfC transportation companies did 
bring to this country allens afflicted with the proscribed diseases. It did 
appear to the satisfaction of the Secretary that the allens were so afflicted 
when plaintiffs embarked them, and that their condition might hâve been 
detected by compétent médical examination. Neitber hère, nor before any 
departmental offlcer, hâve plaintiffs disputed thèse facts; It being the essence 
of their demand that the existence of disease and the absence of proper in- 
spection therefor are alike Immaterial, Inasmuch as either the statute under 
which défendant acted, or the procédure under it, or both, are unconstitutional 
and therefore Ineffectuai to prevent recovery of moneys exacted by défendant 
under the obvious compulsion of stopping the voyage of a ship worth millions 
untll a paltry hundred was forthcoming. 

The practiee under section 9 has not at ail tlmes been the same. Before 
January 25, 1905, the procédure (in New York at ail events) was to examine 
the immigrants and décide whether any were obnoxious to the section, after 
which a notice was sent the shipowner, informing hlm, in substance, that 
he would pay a fine of $100 per diseased immigrant before his ship could clear, 
and this wrlting was the flrst communication of any sort given by the Depart- 
ment to the carrier on the subject. After the date mentioned, written notice 
was flrst given the shipowner that diseased aliens had been discovered on a 
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given shlp, and that the Secretary was satlsfled that their condition could and 
should hare been ascertained at tbe time and by the examination meutioned 
in secUpn 9, wherefore 14 days were given wherein the persons notlfled mlght 
eboyr cause why their ship should not be flned, and In the meantime clearance 
was granteâ only on deposit of $100 as security for the payment of each^flne 
that mlght be nltlmately Imposed. Thls change In practlce was wrought by 
circular 58, and some of the money now sued for was exacted before the 
clrcular, and some after. 

So far as the évidence herein discloses, clrcular 58 made no différence at 
ail to thèse plaintiffs. Before the clrcular date, they unofflçially knew, as 
soon as Inspection of immigrants completed, how many fines they would be 
required to pay for any given shlp, getting such information frora their own 
représentatives whose business took them regularly to Bllls Island, and after 
the clrcular they had the same means of Ijnowledge, plus a notice which told 
them nothing new, if their Ellis Island men were alert. But whether infor- 
mation of trouble came In one way or another, plaintifCs' course was the 
same — I. e., to do nothing — so far as denylng the Department's allégations 
was concerned. Thèse are, I believe, the facts shown by the évidence, ail 
objections to which hâve been overruled. In order that everything on which 
counsel hâve based argument may be before the appellate court, and not be- 
cause I deem ail the évidence materlal or relevant. On the contrary, I do not 
think that the information gleaned by plaintiffs through their own men, wheth- 
er before or after circular 58, bound them at ail. For légal purposes the flrst 
knowledge they had of officiai purpose or décision, at any time, was the officiai 
notice. Further, I consider 14 days an unreasonably short time within which 
to show cause, if the shipowners were unprepared with any information re- 
garding the physical condition of their passengers on embarkation, which 
was the State of the case, and which plaintiffs' counsel assume as a reason- 
able and lawful position on their clients' part. The fact is that the carriers 
brought in the aiiens on the chance that they would not be deported, and they 
now assert in effect that the "raies of the game" hâve not been observed in 
punishing them for taklng the chance. 

The cases hâve been tried without a jury. Formai flndings wHl be slgned 
in accordance with thls statement and thé foilowlng opinion. 

William G. Choate and Lucius H. Beers, for plaintiffs. 
Henry L. Stimson, U. S. Atty., W. T. Denison, and F. Frankfurter, 
for défendant. 

HOUGH, District Judge (after stating the facts as above). To dé- 
clare unconstitutional, especially in a court of first instance, an act of 
Congress, is an exercise of judicial power warranted (in cases where no 
great and immédiate financial loss is threatening) only when the uncon- 
stitutîonality exists beyond a rational doubt. The practice of which the 
statute under considération is an instance — i. e., using a refusai of clear- 
ance as a means of extorting settlement of governmental claims — is 
nearly as old as the Union (Rev. St. § 4206 [U. S. Comp. St. 1901. p. 
3843] ) , and has for 20 years past been a part of our immigration System 
(Act Feb. 23, 1887, c. 220, § 8, 24 Stat. 415 [U. S. Comp. St. 1901, p. 
1293] ; Act March 3, 1891, c. 551, § 10, 26 Stat. 1086 [U. S. Comp. 
St. 1901, p. 1299] ). 1 am not advised of any previous attack upon the 
practice. It is not asserted that the exact form of words contained in 
section 9 of the act of March 3, 1903 (32 Stat. 1215, c 1013 [U. S. 
Comp. St. Supp. 1905, p. 279]), is any older than that statute, but 
I believe that most of the battery of argument directed against it might 
with equal force hâve been used against other acts of Congress for 
tnany years back; and that fact alone would strongly incline me to 
leave the constitutional question for the higher courts, pursuing the 
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course illustrated by Spreckels Co. v. McClain, 113 Fed. 244, 51 C. 
C. A. 301. 

I do not, however, incline to think the act unconstitutional. For 
some years I hâve regarded it as harshiy opposed to the spirit of the 
Constitution, and perhaps capable of use in dérogation of earlier treaty 
rights of citizens of friendly nations, yet entirely within the congres- 
sional power of regulating foreign commerce. This prédisposition has 
rendered the more necessary, careful study of the brief of distinguished 
counsel for plaintiffs, after which I am still unable to assent to their 
conclusions. 

The proposition first advanced, going to the root of the whole mat- 
ter, is tiiat section 9 créâtes a crime, viz., the bringing into the country 
a diseased alien whose condition might in officiai opinion hâve been 
discoyered at the port of embarkation, and for that crime provides a 
sanction, viz., a fine of $100. From this premise flows the conclusion 
that by cohstitutional guarantee a jury trial is secured to those al- 
leged to hâve committed the crime and incurred the fine. The premise 
asserted rests wholly on the use of the word "fine" in the section con- 
sidered. A crime is a wrong which the govemment "punishes in what 
is called a criminal proceeding, in its own name" (U. S. v. Lee Huen 
[D. C] 118 Fed. 455), and, since the punishment meted out is a "fine," 
and a "fine" can be coUected only in a "criminal proceeding," there- 
fore that which the statute calls unlawful must be a crime, because it 
entails a fine. This is putting on one word more than it can bear. 
"Fine" and "penalty" are frequently used interchangeably as in Cunard 
Co. V. Stranahan (C. C.) 134 Fed. 318, and the mère use of the 
word "fine" is not conclusive as to the nature of the action at law lead- 
ing up to it. 1 Bish. Crim. Law (7th Ed.) 17, notç. The ingrédients 
of a statutory crime are as well the sanction as the prohibition. An 
act may be malum in se, and yet no crime even at common law. It 
may be malum prohibitum, but, if the machinery of the criminal law, 
the method of enforcement called in the Lee Huen Case the "criminal 
proceeding," be denied, there is no crime. There being no common- 
law offenses against the United States, a fédéral statute adding to the 
list of offenses must at once define it, denounce it, and afford the ap- 
propriate remedy. It has been somewhat loosely said that a crime is 
an offense punishable through indictment, yet clearly it is a vital élé- 
ment of a crime, legally speaking, that its punishment be reachable 
through indictment or information. It would I think puzzle the 
astutest attorney to draw and press to conviction an indictment on this 
section of the act. It would be necessary to accuse a person, yet the 
"fine" is imposed on a ship, while on conviction the court would be 
obliged to direct the payment of $100 to the coUector, a method of col- 
lection hitherto unheard of on the criminal side. Evidently Congress 
did not intend by this statute to add to the Criminal Code, and it cer- 
tainly denied to any crime it inadvertently seemed to create the only 
proper method of enforcement. To construe the act reasonably, there- 
fore, the $100 "fine" must be considered a penalty, and, if suable at ail, 
recoverable in debt. U. S. v. Banister (C. C.) 70 Fed. 44. 

Irrespective, however, of the argument just considered, plaintiffs 
urge that ail proceedings under section 9 are void, as depriving them of 
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their property. without due procesk of law; the exactions prior to 
circular 58 having been made without notice or opportunity to défend, 
and those after the circular in accordance with a procédure not war- 
ranted by the act itself. The sum of this contention is that, whether 
the statute be hopelessly vicious or not, no constitutidnal method of en- 
forcing its provisions has as yet been put in practice. If this be pos- 
sibly true, the preliminary inquiry is vital — of what right or property 
, hâve the plaintiffs been deprived ? This question their counsel hâve 
answered thus : 

"The rlght which the plaintiffs are hère asserting Is the right of ownershlp 
of their own funds. That Is a constltutloual right, and plaintiffs are hère 
claiming that that constitutional rlght has been inf ringed by the taking of 
their property." 

This statement, I am compelled to think, confounds effect and cause 
— it really begs the question. Truly the plaintifïs paid money under 
compulsion ; but they did so to get clearance, and the real grievance, 
the causa causans of the train of events, was the refusai of clearance. 
If that was lawful and constitutional, everything else was right enough, 
so that the logical questions are: (1) Had Congrëss a constitutional 
right to refuse clearance under the circumstances and in the manner 
set forth in section 9? And (if such right exists) (2) was clearance 
refused in accordance with the terms of the statute ? 

As to the second query, it is enough to say that no substantial defect 
has been pointed out. The procédure before circular 68 was in literal 
compliance with the statute, which provides for no notice, and that, 
since the circular, while more merciful in form, is at least no more 
drastic in efïect, than that of earlier date. 

The first question requires considération of the nature of clearance. 
The word means to satisfy the customs, harbor dues, and the like, and 
obtain from the govemmental authority of the port leave to départ, 
and in that sensé was known to the language before the establishment 
of our fédéral government. Oxford Dict. Murray, tit. "clear" and 
"clearance." In the absence of statute, clearance is but the gracious 
permission of the sovereign to départ from a port into which, without 
like permission implied from an "entry," there was no right to corne. 
In the United States this sovereign power is, by the commerce clause 
of the Constitution, lodged in the fédéral government, and the priv- 
ilège of clearance is granted, regulated, or withheld by statute. It 
may be wholly suspended by embargo, of which domestic vessel owners 
cannot complain ; and, though it afford to foreign owners a casus belli, 
they are entitled to no judicial relief. It is only if and when the same 
power that can altogether withhold clearance transforms the favor 
thereof into a statutory right that vessel owners can complain at law. 
Hendricks v. Gonzalez, 67 Fed. 351, 14 C. C. A. 659. In the présent 
instance the very statute of which plaintiffs complain gives them the 
right of dearance on payment of the sum they seek to recover. It was 
within congressional power to refuse them clearance altogether. I 
do not think they can complain of getting it at a price. The fore- 
going considérations, if well founded, dispose of the cases at bar, but 
àriother line of argument has been presented,deserVing statement. 
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As was saîd in Murray v. Hoboken, etc., Co., 18 How. 284, 15 L. 
Ed. 373: 

"There are matters inrolving publie rights which may be presented In sucli 
(orna that the judieial power is capable of actlng on thein, and whieh are sus- 
ceptible of judieial détermination, but which Oongress may or may not bring 
within the cognizance of the courts of the United States, as it may deem 
proper." 

That the régulation of immigration is one of thèse matters, and 
that congressional action in withdravving it almost wholly from the 
judieial domain is constitutional, has been decided in a line of cases 
too récent and familiar to need citation. Incidental to the régulation 
of immigrants, and absolutely necessary to efficiency of administration, 
is régulation of those who make immigrants possible. The importance 
of such régulation cannot be exaggerated, and in a city which is at 
once the immigrant's gateway and dumping ground need not be dilated 
upon. Section 9 of the act of 1903 is in my judgment a sahitary 
measure, necessary both for healthy immigrants and uninfected Ameri- 
cans, and as such belongs eminently to that class of summary executive 
proceedings, transfer of which to the judieial branch would "swamp 
the courts" (Sing Tuck, 194 U. S. 170, 24 Sup. Ct. 621, 48 L. Ed. 917), 
and "defeat the object sought to be attained" (Sing Lee [D. C] 
54 Fed. 334). 

Every considération leading to the judgments in Buttfield v. 
Stranahan, 192 U. S. 470, 24 Sup. Ct. 349, 48 L. Ed. 525, and Lawton 
V. Steele, 152 U. S. 133, 14 Sup. Ct. 499, 38 L. Ed. 385, makes to 
uphold the présent statute. The destruction of inferior tea and unlaw- 
ful fishnets, by summary process and without hearing, is certainly no 
less an infraction of private right than is hère complained of. Un- 
doubtedly the power is great, and may be unjustly used, but if under 
this, as under other sections of the immigration law, executive officers 
act under péril of suit or légal review for abuse of discrétion or mali- 
cious conduct, those who bring diseased aliens into the country hâve as 
large judieial protection as hâve the aliens they bring — in each instance 
as much as the nature of the case will (in congressional opinion) per- 
mit. 

Let judgment for défendant be entered in each case. 



LANCER T. ANCHOR LINE (HENDERSON BROS.), Limited. 

(District Court, S. D. New York. July 15, 1907.) 

Commerce— Cabbœes—Fedekal EMri-OYEE's Liability Act. 

The fédéral employer's liability act of June 11, 1906 (34 Stat. 232, c. 
3073), relating to the liabiiity of common carriers engagea in commerce 
between the states, and between the states and foreign nations, to their 
employés, Is within the constitutional power of Congress to regulate In- 
terstate and foreign' commerce, and applies to carriers engagea in foreign 
commerce by sea, making such a carrier liable for an injury to an employé 
resulting from the négligence of his fellow servants. 

155F.— 28 
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In Admiralty. 

Wilford H. Smith, for libellant 
E. Sidney Berry, for respondent. 

Percy S. Dudlev. for Hamburgr-American Une by permission of 
court. 

ADAMS, District Judge. This action was brought by Patrick 
Lancer, employed by the respondent on the 29th of October, 1906, to 
assist in the discharge at New York of its steamship Columbia and 
who received personal injuries while so engaged. There is no dispute 
about the fact of the injury having been received as alleged. It ap- 
pears that the libellant had been at work with others in taking out a 
cargo of canned fish for a short time from No. 5 hatch, which was 
about 12 feet square. He was necçssarily working in the square of 
the hatch in slinging tip the cargo, when a draft fell back and struck 
him. This was caused by the draft coming into contact with a skid 
about 10 feet in length, which was placed between the upper and main 
decks to prevent the drafts from swinging beyond thé square of the 
hatch. It was placed inside of the hatch and as the draft ascended 
it struck the lower edge of the skid just below the main deck and 
caused' the draft to become looséned and fall into the hold striking the 
hbellant a severe blow,, resulting in the injury complained of. The 
cause of the trouble was the placing of the skid by fellow workmen 
inside iristead of outsidé of the hatch, where it would hâve been as 
effective in serving its purpose of confining the uplif ted load to the 
inside of the hatch. The accident was therefore attributable to the 
négligence of fellow servants. The libellant recognizes this situation 
but claims a right to recovèr under the provisions of the Act of Con- 
gress, approved June 11, 1906 (34 Stat. 232, c. 3073), known as the 
"Employer's Liability Act," which provides, inter alla : 

"Be it enacted * » « that every common carrier engaged in trade or 
commerce in ttie District of Columbia, or in any territory of tlie United States, 
or between the several states, or between any territory and another, or between 
any territory or territories and any state or states, or the District of Colum- 
bia, or with foreign nations, or between the District of Columbia and any state 
or states or foreign nations, shall be llable to any of its employés, • • • for 
ail damage which may resuit ftom the négligence of any of Its offlcers, agents 
or employés." 

The answer amounts to a gênerai déniai and at the conclusion of 
the trial upon the merits, the libellant reserved the right to adduce 
proof to show the facts alleged in the first three paragraphs of the 
libel, but since the trial the parties hâve stipulated that thèse may be 
taken as trûe. The principal matter covered so far as the présent dis- 
cussion is concerned, is that referring to the respondent being engaged 
in trade arid commerce between the United States and foreign coun- 
tries, whicfj. relates to the constitutionality of the act above reîerred 
to. This was disputed in the pleadings but the plaintifï's allégations 
in that respect were subsequently stipulated to be true. 

The respdndent contends : ' 

1. That the injury waS the resuit of a simple accident, the cause of 
which was not explained and that therefore there could be no recov- 
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ery. The theory urged is that the position of the skid was not the 
efficient cause of the . accident, which has not been shown. 

I think it is quite clear that the skid being on the inside instead of 
the outside of the hatch was the proximate cause of the accident. If 
it had been placed outside of the hatch, in ail probability, the draft 
would hâve gone safely to the deck. 

2. That the Hbellant can not recover under the Fédéral Employer's 
Liability Act because he has not by his pleading or proof brought his 
action within the terms of the Act. 

With respect to the pleading, while it is true that no spécifie allusion 
is made to the act, yet it is fully set forth that the injury was caused 
by négligence and that he notified the défendant that he would claim 
the benefit of the act. The proof is ample to show that the respondent 
was négligent through the libellant's fellow servants, for whose acts 
the respondent was made liable by the provisions of the said act. If 
it was a constitutional exercise of Congressional power, there can be 
no doubt of the libellant's right to recover. 

The question of the constitutionality of the Act has been discussed 
in several authorities and différent conclusions reached. For example, 
in Brooks v. Southern Pac. Co. (C. C.) 148 Fed. 986, decided by Evans, 
J., December 31, 1906, the act was declared invalid and the repré- 
sentative of a fireman who was killed through the négligence of his 
fellow servants in a railroad accident \vas held not entitled to recover. 
On the other hand, in the case of Spain v. St. Louis & S. F. R. Co. 
(C. C.) 151 Fed. 532, decided March 13, 1907, it was held by Trieber, 
J., that the presumption of validity will be indulged in until the con- 
trary is shown and that Congress has power under the commerce clause 
oî tiie constitution to legislate for the safety and protection of em- 
ployés engaged in Interstate commerce, whether the transportation be 
on water or on land. 

Both of the opinions are well reasoned out. In the latter it is said 
if there ever were any doubt as to the power of Congress to enact such 
législation it was removed by what was decided in Patterson v. Bark 
Eudora, 190 U. S. 169, 175, 33 Sup. Ct. 821, 47 L. Ed. 1002. It was 
there contended that even if the contract were under the police power, 
that power is vested in the state and not in the gênerai government, 
but Mr. Justice Brewer said in holding the Act constitutional : 

"Neither do we think there Is any trespass on the rlghts of the statea. No 
question is before us as to the appllcability of the statute to contràcts of sail- 
ors for services wholly within the state." 

Judge Trieber said (page 527 of 151 Fed.) that: 

"The expression of the court that contràcts with sallors for their services 
are exceptional In their character and may be subjected to spécial restrictions 
for the purpose of securing the full and safe carrying on of commerce on the 
water must be understood to refer solely to the propriety of the législation 
and not the power, for no one will contend now that the commerce clause of 
the constitution grants greater power to Congress over the commerce carrled 
OB by wàter than over that transported by land." 

I quite agrée with Judge Trieber, in his varions arguments and it 
should be further noted that other expressions in the opinion of the 
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Suprême Court are applicable to this case. It was said (on page 174 
of 190 U. S., page 822 of 23 Sup. Ct. [47 L. Ed. 1003]): 

"That there Is generally speaking, a liberty of contract which is protected 
by the Foùrteenth Amendment, may be eonceded, yet such liberty does not ex- 
tend to ail contracts. As said In Frisbie v. United States, 157 U. S. 160, 165, 
15 Sup. Ct. 586, 39 L. Ed. 657 : 

'Whlle It may be eonceded that, generally speaking, among the inalién- 
able rights of the citizen Is that of liberty of contract, yet such liberty is not 
absolute and universal. It Is wlthin the undoubted power of government to 
restrain some individuals from ail contracts, as well as ail individuals from 
some contracts. It may deny to ail the right to contract for the purchase or 
sale of lottery tickets; to the minor the right to assume any obligations, ex- 
cept for the necessaries of existence; to the common carrier the power to 
make any contract releasing him from négligence, and, indeed, may restrain 
ail engagea in any employment from any contract In the course of that em- 
ployment which is against public poliey. The possession of thls power by 
government in no manner conflicts with the proposition that, generally speak- 
ing, every citizen bas a right freely to contract for the price of hls labor, 
services, or property.' " 

I conclude that the act was constitutîonal and the libellant is entitled 
to recover. There will, therefore, be a decree for him, with an order 
of référence. 



THE WAYBRLBY. 
(District Court, S. D. New York. June 26, 1907.) 

1. COLiiisiON— Steamship Aiding Gbounded Tow in Channel— Attempt of 

Anotheb Vessel to Pass. 

Whlle the steamship Ligonler and a tug were worklng to get the Ligo- 
nler's tow ofC the ground at the southern end of the canal leadlng from 
Port Arthur into Sabine Pass, the steamship Waverley, coralng down the 
canal, attempted to pass through the narrow space between the LIgonier 
and the west bank, resultlng in a collision. The LIgonier did not consent 
to such passing; but, on the contrary, both she and her tow sounded a 
number of blasts of their whistles intended to warn the Waverley of the 
danger. The LIgonier stopped her engines, but could not move further to 
the eastward because of the shallow water. Held, that the Waverley was 
solely In fault for the collision in attemptlng to force a dangeroua pas- 
sage, in the absence of an agreement by the Ligonler to co-operate. 

2. Navigable Watebs— Obsteuction of Channel bt VesseLs— Constbuotion 

or Statute. 

Section 15 of Act March 3, 1899, c. 425, 30 Stat. 1152 [U. S. Comp. St. 
1901, p. 3543], which makes it unlawful to anchor or tie up any vessel in 
a navigable channel In such manner as to prevent or obstruct the passage 
of other vessels, was not Intended to prevent the alding of a vessel 
grounded or in dlABculty, even if It Involves the temporary obstruction of a 
channel. 

In Adiniralty. Suit for collision. 

Wing, Putnam & Burlingham, for Hbelant. 

Butler, Notman & Mynderse, for claimant. 

'ADAMS, District Judge. This action was brought by the J. M. 
Guffey Petroleum Company, the owner of the steamship Ligonier, 
against the steamship Waverley, to recover the damages sustained 
through a collision between those vessels on the 28th day of January, 
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1905, about 9 o'clock a. m. at the mouth of the Port Arthur Canal. 
This was an artificial channel several miles long running from Port 
Arthur to the Sabine Pass. The tide therein was greatly affected by 
the wind but on this occasion it was nearly normal, with a flood cur- 
rent of about 1% miles per hour. 

The Ligonier alleged that she left Port Arthur on the 37th of January 
with the loaded barge Conemaugh in tow on hawsers of about 200 
fathoms, bound for sea, and had proceeded nearly through the canal 
and was about to émerge into the Pass, when the barge took the ground 
on the east side of the canal. The Ligonier, with the tug Délia as- 
sisting her, kept pulling on the barge for several hours but did not 
succeed in moving her; that while thus engaged the steamer Waverley, 
outward bound, at about 9 o'clock a. m. the 28th, approached through 
the canal and notwithstanding warning signais given by the Ligonier 
and the Conemaugh continued to approach with the évident intention 
of forcing her way through the canal to the westward of the Cone- 
maugh and the Ligonier; that the latter observing this persistence 
on the part of the Waverley, stopped her engines and eased the strain 
on the hawsers but when the Waverley came abreast of the after part 
of the Ligonier she apparently smelled the ground, keeled over and 
struck the Ligonier heavily on her starboard quarter, driving her over 
on the east bank of the canal and doing considérable damage, estimated 
at $8,000. 

The Waverley alleged that she left the basin at 6 :40 a. m. and when 
she had approached within about 3 miles of the junction of the canal 
and Sabine Pass, the Conemaugh was discovered apparently aground 
on the north-easterly side of the junction; that she was being assisted 
by the tug Délia on her starboard quarter and the Ligonier which was 
towing ahead on 2 hawsers of about 75 or 100 fathoms in length; 
that the Ligonier was occupying a position nearly in the centre of the 
channel in the Sabine Pass to the south of the said point of junction ; 
that while the Waverley was still at a considérable d'stance the Lig- 
onier sounded a whistle of 7 blasts, which was answered by the 
Conemaugh with a similar signal and said exchange of signais was 
afterwards repeated between said vessels ; that the said signais were, 
as the Waverley is informed, the private code of signais adopted by the 
libellant for use between their steamers and barges; that when the 
Waverley had approached to within about a mile, she gave a signal of 
one whistle to indicate that she would pass the Ligonier on the west- 
erly side of the channel ; that this signal was not answered nor were 
two répétitions of it given at intervais of 1 or 2 minutes; that upon 
approaching near enough for accurate observation, it was seen that 
the Ligonier had encroached upon the westerly half of tlie channel and 
that her engines were working apparently at full sreed ; that the 
distance between the Ligonier and the westerly bank of the Pass was 
sufficient for the Waverley to pass, although requirîng careful steering, 
and it was within the power of the Ligonier to enlarge this space by 
proceeding to the eastward of mid-channel or by stopping her engines 
and slacking her towing hawser ; that the Waverely therefare kept on, 
her engines running slow and navigating with ail possible care and 
caution ; that she made the turn at the junction of the canal and Pasr 
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aforesaid and entered upon the avenue of water bet\vèen the Ligonier 
and the westerly bank with précision; Aat'just as the bow of the Waver*- 
ley lapped the stern of. the Ligonier, .the latter which had negligently 
omitted to stop her engines or to sheer off to the eastward, carried a port 
wheel and kept her engines full speed ahead, thus deflecting a stream of 
water from her propeller to the westwàrd and causing the bow of the 
Waverley to sheer against the westerly bank of the Sabine Pass; that 
the bow of the Waverley thereupon rebounding from the west bank, 
took a strong sheer tô eastward and although ail possible efforts were 
made to check her sheer by dropping her anchor and otherwise, the 
bluff of the port bow of the Waverley came gently in contact with the 
starboard side of the Ligonier. 

Considérable testimony has been adduced in support of the respective 
contentions. After duly considering it, I hâve come to the conclusion 
that the Waverley was solely in fault for the collision. The signais 
which she urges were between the Ligonier and the Conemaugh, were 
actually designed to warn the Waverley that it would be dangerous for 
her to attempt to makethc pa$sage. It is true that she passed the 
Conematigh without striking but by a Very narrow margin, about 35 
f^t, and I am inclîned to believe that in doing sd, she took a sheer 
towards the western bank which she could not overcome and therefore 
struck it with such force as to causé her; to rebound towards the east 
and come in contact with the Ligonier. I am satisfied that the latter 
did ail ' she çould to avoid the collision. She had not enough of water 
to the eastward to maké âny apprec'able change in that direction, as 
is shown by the fact that the contact drove her at onceinto the bank on 
that side, and she did stop her engines before the Waverley was actual- 
ly alongside and in time to prevent any stream of water beinT; forced 
against her bow. It is possible that the Limonier mig;ht hâve acted 
more promptly in stopping but there was évident hazard in doing so be- 
cause of . the flood t'de and the danger of being drifted astern. I think 
she stopped her engines as soon as it was prudent. 

The Waverley urges that the L'goni?r wa=; blockino- the channeî 
and thus violating Act March 3, 1899, c. 425, § 15, 30 Stat. 1153 [U. 
S, Comp.St. 1901, p. 3543], but I do not think hér actions in this cas& 
placed her in fault. The Act referred: to in my judgment was not 
intended to prevent some necessary and perhaps unavoidable obstruc- 
tion of a navigable channel in nidii-ga vessel n difficulties and I do not 
consider that the Ligonier violated its provisions hère, 

The évident fault of the Waverley in attempting to force hër waj 
through under the circumstances obviâtes the necessity of making too 
close a scrutiny of the Ligonier's proceedings. There were doubtless 
several things she could hâve done, for example, abandon her work on 
the barge, if she had known the Waverley would insist upnn proceed- 
ing notwithstanding the situation, but,.I dT not d-em it necessary to 
go into such discussions, as the attempt of the Waverley to pass with- 
out -the consent or co-operation of the Ligonier, is sufficient to account 
for the collision. 

The libellant will hâve a decree, with an order of référence. 
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THE BÉRENGÉRE. 

(District Court, D. Oregon. August 12, 1907.) 

No. 4,726. 

Shipping — Damage to Cabgo— Measure of Vessel's Liabilitt. 

The measure of damages reeoverable from a vessel for damage to a car- 
go of Steel through its fault is the différence between the market value of 
the cargo at the port of delivery lu its damaged condition and Its value 
if It had been dellvered In good condition, with Interest from the time of 
delivery and other items 6f expenditure made neeessary by reason of the 
damage. In such a case the shipper or owner cannot recover for los9 
of a profit he would hâve made by delivery of the steel on a prior contract 
of sale, which delivery was refused by the purchaser on account of Its 
damaged condition; the vessel having no relation to such contract. 
[Ed. Note.— For cases In point, see Cent. Dig. vol. 44, Shipping, 5 485.] 

In Admiralty. Suit for damage to cargo. 

Certain steel was shlpped on the barque Bérengêre from Antwerp, in Bel- 
glum, to be carrled: to Portland, Or. The shlppers, having received their bills 
of ladiug, indorsed them to Henry Lund & Co., the libelants, who were to 
dellver the steel to Robertson-Manning Company, on its arrivai at destina- 
tion, at the aîleéed Invoice price of ^,656.20. The steel was damaged on 
the voyage by rust, from contact with sait water, concededly through the 
fault of the ship. Robertson-Manning Company, becoming aware of its 
condition, refused to receive the same, and negotiations were entered upon 
between libelants, the agents of the ship, and the underwriters of the cargo, 
looking to a settlement of différences arlsing on account of the damages sus- 
talned, resultlng in the agreement as to the steel that It should be sold for 
what it would brlng in the market, leavlng othér matters to abide further ar- 
rangement or the détermination of the court W. B. Honeyman became the 
purchaser at $2,750. Prior to the sale Honeyman had, at the Instance of the 
underwriters, made a survey of the damages Incident to the corrosion, and 
flxed them at the sum of $240. In hU purchase he allowed the market value 
In Portland, less the amount of hls appraisement, thus maklng the steel 
worth. In good coiidltion, .$2,990. The sale was not consummated untll De- 
cember 22, 1903, although the ship arrlved In port some time in October 
previous ; delay in the meanwhile being occasioned more or less by the nego- 
tiations pending foi" settlement of damages. Steel decllned in the Portland 
market, between the day of shipment from Antwerp and the time of the ship's 
arrivai in Portland, from $5 to $6 per ton. 

W. C. Bristol, for libelant. 

Williams, Wood & Linthicum, for respondent. 

WOLVERTON, District Judge (after stating the facts). "What 
measure of damages should be applied for the ascertainment of the 
amount of libelants' recovery? This ïs the principal question for dé- 
termination. Proctor for libelants insists that the measure should 
be the différence between the invoice price libelants were to receive 
for the steel from Robertson-Manning Company and the amount paid 
therefor, in its damaged condition, by Honeyman. It is reasoned that 
the ship is liable in that measure because it is responsible for the dam- 
aged condition of the steel, and it was that condition that prompted 
Robertson-Manning Company to refuse to receive it. Upon the pther 
hand, it is urged that the true measure is the différence between the 
market value of the merchandise in Portland at the time of the ship's 
arrivai and the value, tbereof in its damaged condition. 
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It is a gênerai ruie, recognized both in this country and în England, 
subject to certain well-established qualifications, that anticipated profits 
prevented by the breach of a contract are not recovera,ble in the way of 
damages for such breach. The application of the rule, however, is 
not always the same in différent jurisdictions. The grounds that go in 
support of it are ordinarily the dependency and contingency of that 
character of profits upon uncertaiflj variable, and changing conditions, 
their remoteness, and the omission of any engagement, either express 
or implied through contractual relations, to answer therefor. But 
where such anticipated profits are not contingent, uncertain, or remote, 
or where, from the express or implied terms of the contract or the 
spécial drcumstances linder which it was entered into, it may reasonably 
be présumed that they vi?ere withii^ the intent and mutual under stand- 
ing of the parties thereto, they constitute, by the consensus of ju- 
dicial opinion, a proper measure for recovery in the way of damages 
for breach of the contract. Howard v. Stillwell & Bierce Mfg. Co., 
139 U. S. 199, 11 Sup. Ct. 500, 35 L. Ed. 147; Western Union Tel. 
Co. V, Hall, 134 U. S. 444, 8 Sup. Ct. 577, 31 L. Ed. 479 ; Hocker- 
smit]i v. Hanley, 29 Or. 27, 44 Pac. 497. This latter principle has been 
applièd, as between carrier and shipper, where an unreasonable delay 
has been sufîered by the carrier, and the contract of affreightment, 
through intendment, contemplated that the goods should be delivered 
for immédiate sale în the market at destination. In such case the 
carrier is liable to the shipper for the decrease in the market value 
of the goods from the time they should hâve been delivered in due 
course. The Caledonia, 157 U. S. 124, 15 Sup. Ct. 537, 39 L. Ed. 644. 
aflfîrming the décision of the Circuit Court to the same effect in 43 Fed. 
681. "The liability of the vessel," says Brown, District Judge, in The 
Giulio (C. C.) 34 Fed. 909, "for the loss of a market during the pe- 
riod of négligent delay after the goods hâve been taken on board, has 
been often decided in the courts of this country." See, also, The 
Sammie (D. C.) 36 Fed. 568; The City of Para (D. C.) 44 Fed. 689. 
The rule, however, is otherwise where there has been no delay, and the 
cargo is damaged through fault of the carrier. In such case the 
measure of damages is the différence between the value of the goods in 
their damaged state and their value at the port of destination, had 
they been delivered in good order. Henderson & Gaines v. Ship Maid 
of Orléans, 12 La. Ann. 352 ; Western Manuf'g Co. v. The Guiding 
Star (C. C.) 37 Fed. 641. 

In this jurisdiction interest has been allowed on the measure from the 
time of delivery. The Nith (D. C.) 36 Fed. 86. This as between the 
shipper and the carrier. But the ship's liability is not to be affected 
by private contracts between the shipper and strangers for the purchase 
and sale of the goods. The Compta, 6 Fed. Cas p. 233, No. 3,070. 
The reasoning of Judge Hoffman in that relation is cogent and per- 
tinent. He says : 

"The shipowner by the blll of lading does not enter into any engagement 
witb the owner of goods that inay he damagpd to go into a joint spéculative 
opération founded upon thé anticipated state bf the market at some Indëânite 
filtiire tfme, to be judged of by the shipper, ^ho rfetains Ih hls own hands 
the whole conduct of thé adventute. Such! à rule would impose on the ship- 
owner obligations and liabllitiea littje suspected by persons engagçd la tbat 
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business, and of which hls contract by bill of. lafllng contalns no hînt. The 
only safe, rational, and equal ruie is to hold, as before stated, the vessel 
liable for the différence between marliet value of the goods, if souud, and their 
value in their damaged condition at the time and place of delivery." 

Thèse authorities leave nothing for me to add in the détermina- 
tion of this cause. The .damages sought to be recovered were occa- 
sioned, net by delay, but by the faiktre to carry in good condition, and 
the rule applicable in determining the measure thereof is plainly the 
one last stated. The amount recoverable, therefore, is $240, with in- 
terest thereon at the rate of 6 per cent, per annum from October 1, 
1903, the date of the arrivai of the ship in port. To this should be 
added other items of expenditure occasioned by the damage, namely: 
Moving Steel on Columbia dock, $3:50; vvharfage, $22.25; storage, 
$22.60; (The Giulio, supra) ; and also, I think, commission on sale of 
the Steel, $68.75— making a total added of $117.10. 

I disallow the item for telegrams and that for counsel fees, as being 
for the individual benefit of the libelants ; also the items for premium 
occasioned by giving bond in court, $5.00, and court costs advanced, 
$18.20, because I assume they will be taxed, of course, following the 
decree in favor of the libelants. 



THE PRINTER. 
, (District Court, W. D. Washington, W. D. August 17, 1907.) 

No. 438. 

TOWAGE— LOSS OF TOW— INSUFFICIENT ANCHOBAGE. 

A tug which had engaged to tow two schooners out of Gray's Har- 
bor to sea started with them, but, the tide not being favorable for cross- 
Ing the bar, anchored the two vessels inside the bay to await the proper 
condition of the tide on the next day, and left them. The wind was hlgh 
at the time from the east, and increased later and the tide was ebb. At 
once one of the vesséis commenced to drift; it appearing from a pré- 
pondérance of the évidence that the anchor chain parted. Another anchor 
was dropped, but its chain also parted, and the vessel drifted on the bar 
and was wrecked. Both anchor chains were worn and rusted. The 
other vessel remained safe at her anchorage. Held, that the tug was not 
In fault for not at once talsing the vessels over the bar, although It could 
possibly hâve been done with safety, that being a matter as to which 
the master was required to exercise his judgment, but that she was in 
fault for anehoring the vessels se near together that the one which was 
wrecked could not use a proper length of anchor chain and for leaving 
them without seeing that both were securely anchored ; that the wrecked 
vessel was also in fault because of her defeotive and Insufflcient anchor 
chains, and entitled to recover only half damages from the tug. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 4S, Towage, §| 23, 25.] 

In Admiralty. Suit in rem, to recover damages for the loss of the 
three-masted schooner Alcalde, alleged to hâve been caused by nég- 
ligence in the performance of a towage contract. On the évidence, 
the court décides that the loss of the Alcalde was caused by concurring 
négligence of the owneirs and masters of both vessels, and that the 
damages and costs be divided equally. 
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H. W. Hutton and VV. L. Sachse, for libelants. 
AWstin E. Griffiths, for claimant. 

HANFORD, District Judge. . In tlie month of February, 1904, the 
steam, tug Printer undertook to tow the three-masted schooner Al- 
calde, together with the schooner W. J. Patterson, both loaded with 
full cargôes of lumber, from Aberdeen on Gray's Harbor, in the state 
of Washington, outward to sea. The weather on that day was cloudy 
and ■*vét, and there was an e^st wind prevailing, the velocity of which, 
according to the record of the weather station at North Head, 40 or 
50 ihîles from Aberdeen, until 1 o'clock p. m., was from 16 to 21 miles 
per hour, and increased in force during the afternoon to 28 miles 
per hour, and continued to increase to 39 miles per hour at midnight ; 
the highest velocity during the day being 44 miles. This record in- 
dicates the proximate force of the wind affecting' the case with great- 
er accuracy than any other évidence submitted. The vessels started 
from Aberdeen about 11 o'clock a. m. orj a flood tide, and about one 
hour before the time of high tide, There is a bar at the entrance of 
Gray's Harbor, and it is not deemed by navigators to be prudent to 
attempt to take a vessel over the bar on an ebb tide, and for that 
reason the tug took the two vessels to an anchorage near the north 
shore of Gray's Harbor, about seven or eight miles below Aberdeen, 
arriving there about 1 o'clock p. m., where she first let go of the Al- 
calde, and then placed the W. J. Patterson, which was a larger ves- 
sel, about threç-quarters of a mile distant downstream, where she 
was safely anchored and remained during the prevailing storm, hold- 
ing by one anchor with 70 fathoms of chain. The captain of the tug 
deemed the position of the Alcalde to be unsafe, being too near the 
mud flats at low tide. He therefore retumed and took that vessel in 
tow, and moved her to what he deemed to be a better position, about 
the same distance from the Patterson as her first position, where 
her port ançhor was dropped and 30 or 40 fathoms of chain paid out, 
and, as soon as the towline was released, the tug steamed away to 
Hoquiam, to wait until the next day, when, at the proper stage of the 
tide, she was to return to complète her contract by towing both ves- 
sels to sea. 

The time of the second anchorage of the Alcalde was between 1 :30 
and 2 o'clock p. m., which was but a short time after the beginning 
of the ebb tide. The force of the wind was then in the same direc- 
tion as the tide — that is, outward, towards the bar — and by the com- 
bined force of the wind and tide the Alcalde drifted by the W. J. 
Patterson, and continued drifting until she struck on the bar, and be- 
came a complète wreck. The Alcalde carried a port anchor, weigh- 
ing about 1,400 pounds, and a starboard anchor, weighing 1,600 
pounds, and a small kedge. There is no important contradiction or 
discrepancy in the testimony upon which the facts thus far recited 
bave been established. As to other facts the évidence is conflicting, 
and my conclusions are based upon what I deem to be the prépondér- 
ance of the évidence. 

The place where the vessels were left by the tug is customary an- 
chorage ground, and as good for the purpose as any part of Gray's 
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Harbor. The Alcalde's anchor chains were old, worn, and crystalliz- 
ed, and unfit for service as ground tackle for a vessel of her size. The 
testimony on the part of the libelants is to the effect that the Alcalde 
began to drift immediately after releasing the tug the second time; 
that she dragged her port anchor with 35 fathoms of chain until aft- 
er she passed the Patterson; that it was unsafé to pay out more 
chain when she began to drift because of the danger of running 
afoul of that vessel; that, after passing the Patterson, she dropped 
her starboard anchor, and paid out 35 fathoms of chain, which broke 
as soon as that anchor took hold upon the bottom ; that she then paid 
out more chain on the port anchor until about 55 fathoms in ail had 
been paid out, when that chain also broke. I discrédit ail the testi- 
mony to the efïect that the port anchor was dragged, and I am con- 
vinced that the vessel went adrift for the sole reason that each of her 
chains successively broke immediately upon being subjected to the 
strain of the vessel. My reasons for this conclusion are as foUows : 

(1) The chains were weak and incapable of standing a severe strain. 
Under the same conditions, one chain beld a larger vessel near the 
place where the Alcalde started to drift, and it is a self-eVident prop- 
osition that a good anchor with a sttfficient length of good chain 
would hâve held the Alcalde also. 

(2) The testimony of some of the libelants' witnesses is to the 
efïect that the vessel was not held by her port anchor at ail, but com- 
menced to travel downstream as soon as she was released from the 
tug and continued going unchecked by her port anchor, until she had 
drifted two miles or more, when she came up On the chain with a 
jerk, and it then immediately parted, and that, while she was still 
dragging her port anchor, the starboard anchor was dropped; that 
the vessel puUed up on it with a jerk, and that chain immediately 
"snapped"; that she continued dragging the port anchor for an ad- 
ditional mile ; that after breaking away from the starboard anchor she 
swung around, so that her stern came up into the wind, until she was 
athwart the current and had the wind abeam, and drifted broadside 
to both the current and the wind, and that she persisted in refusing 
to head up to the wind after the spanker had been set for the purpose 
of forcing her stern forward, so that her keel would be in line with 
the anchor and chain attached to her bow. This testimony is simply 
absurd, for, unless natural laws were suspended, if the vessel drifted 
broadside to both current and wind, there was no 1,400 pound an- 
chor with 40 or more fathoms of chain pulling against her bow. 

(3) The testimony given in behalf of the libelants by the mate of 
the Alcalde, although corroborating some of the absurdities sworn 
to by his associâtes, contradicts them in one important particular. He 
says that there was no jerk nor sudden strain upon either chain, but 
that each in succession parted under a steady strain. The most rea- 
sonable inference to be drawn from the circumstances is that the port 
anchor remained where it was dropped, as the starboard anchor did. 

The unsuitableness of the anchor chains was a contributing, and 
the principal, cause of the loss of the vessel, and it is immaterial 
whether other faults on her part charged in respondent's answer are 
sustained or not sustained by the évidence. 
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On the other hand, the évidence convicts the steam tug of neglect 
of duty on her part, and the law requires the loss to be divided. Aft- 
er having undertaken to tow the Alcalde to sea, it was hcr duty to ex- 
ercise ordinary care and vigilance for the safety of her tow until 
her contract had been completely performed. The Margaret, 94 U. 
S. 494, 24 h. Ed. 146. _ . 

There was négligence in her management and breach of duty on 
her part in two particulars : In the first place, the two schooners were 
not spaced with. sufficient distance between them. In view of the 
warning of danger given by the increasing velocity of the wind on that 
day, ample room should hâve been allowed for paying out sufficient 
chain to afïord the greatest security, but, on account of her position 
to the windward and upstream and the lack of sufficient distance be- 
tween them, if the Alcalde had paid out as much chain as the W. J. 
Patterson did, a collision would hâve been almost inévitable. In the 
second place, the facts that the Alcalde's port anchor chain broke as 
soon as she began to pull on it, and that the tug did not render as- 
sistance when she commenced to drift, proves that she was left, to 
her own resources with undue haste. In the condition of the weathèr 
then prevailing, the tug had no right to go away until after her tow 
had been securely anchored. Connolly v. Ross (D. C.) 11 Fed. 342; 
Hastorf v. Governor (D. C.) 77 Fed. 1000; Hughes v. Railroad Co. 
(D. C.) 93 Fed. 510; The Thomas Pùrcell, Jr., 92 Fed. 406, 34 C. 
C. A. 419; The American Eagle (D. C.) 54 Fed. 1010; The Snap (D. 
C.) 24 Féd. 510; The Battler (D. C.) 55 Fed. 1006. 

The libelants contend that the tug was in fault for not proceeding 
to take the Alcalde directly to sea on the day of starting,: notwith- 
standing the, condition of the tide and the threatening weather. The 
most that can be said with regard to the argument on this point is 
that there, was a possibility of success in such an undertaking. The 
captain of the tug, however, had a pilot's responsibility. He was 
required to act with discrétion, and would hâve been responsible if a 
disaster had resulted from any lack of prudence in attempting to cross ■ 
the bar under the conditions stated. : Humbolt Lumber M'fg Ass'n 
v. Christopherson, 73 Fed. 239, 19 C. C. A. 481, 46 L. R. A. 264. 
His conduct must be judged by circumstances which necèssarily had 
to be considered at the time, rather than by théories based upon after- 
acquired knowlëdge. I therefore acquit, the respondent of ail blâme 
and responsibility in this particular, and I hold that it is liable for half 
the damages only, for the reasons above stated. I grant the respond- 
ent's request for leave to amend the answer by denying that the value 
of the Alcalde at the time of the loss was greater than $3,000, in or- 
der to hâve the benefit of that issue if desired in an appellate court. 
Notwithstanding the amendment, howevef, I find the value of the 
vessel with her equipment and stores to hâve been $10,000, and the 
value of the personal efïects of Capt. Harris to hâve been $700, mak- 
ing the total lo$s, $10,700 to be divided. ■ 

Accordingly,, I direct that a decree be entered in favor of the 
libelants for $5,350, and that thé total aniount of taxable costs be 
divided equally. . 
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PERKINS et al. v. NORTHERN PAO. RY. CO. et al. KENNBDt et al. r. 
GREAT NORTHERN RY, CO. et al. WOOBWARD et al. v. CHICAGO. 
M. & ST. P. RT. CO. et al. LIVINGSTON et al. v. CHICAGO & N. W. RY. 
CO. et al. BREWSTER et al. v. CHICAGO, ST. P., M. & O. RY. 00. et al. 
SHILLABBR v. MINNEAPOLIS & ST. L. RY. CO. et al. HUMBIRD v. 
CHICAGO GREAT WESTERN RY. CO. et al. BARROWS v. MINNE- 
APOLIS, ST. P. & S. S. M. RY. CO. et al. CARLE v. CHICAGO, R. I. & 
P. RY. CO. et al. JAMES v. GREAT NORTHERN RY. CO. et al. 

(Circuit Court, D. Minnesota, Tliird Division. September 23, 1907.) 

Nos. 857-^865, 870. 

1. COUETS— JUBISDICTION OF FeDEBAL COURTS— SuIT AGAINST STATK. 

A suit to enjoin state officers or a state commission from enforcing a 
State statute or régulation flxing maximum railroad rates is not one 
against tlie state, of whlch a fédéral court is prohlbited from entertaining 
jurisdlction by the eleventh constltutlonal amendment; no property or 
revenues of tlie state being afCected by such suit. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 844%. 

Fédéral Jurlsdiction of suits against state, see note to Tindall v. Wes- 
ley, 13 C. C. A. 165.] 

2. EQT7ITT— PLEADING — ^MULTIFAEIOUSNESS OF BiLL. 

A bill which seeks to enjoin tbe Attomey Grcneral of a state from taking 
steps to enforce state statutes flxing railroad rates is not multifarious be- 
cause It also joins the members of the State Railroad and Warehouse Com- 
mission as défendants, and asks an Injunctlon restraining them from en- 
forcing an order made by them under législative authority also affect- 
Ing rates. 

8. CoBPOBATioNS— Suits by Stockholdees— Conditions Précèdent. 

Stockholders in corporations, who made demand either upon the dl- 
rectors or the mana^ng ofiicers of their corporations to refuse to comply 
with a state statute alleged to be unconstitutional, and whose demands 
were in each case refused on the ground of the severe penalties imposed 
by the statute upon such officers and directors for their failure to obey its 
reguirements, held to hâve sufficiently complied with equity rule 94 to 
entitle them to malntain a suit in a fédéral court to enjoin the corpora- 
tion from complying with such statute. 

[p]d. Note. — For cases In point, see Cent. Dig. vol. 12, Corporations, 
§ 793.] 

4. Caebiees— Statb Régulation of Rates— Dëteemination of Validity. 

Where a state enacted successive régulations of rates to be charged by 
railroads on Intrastate business, each of vyhich necessarily affected the 
earnings of the railroad companies, the validity of such régulations as to 
whether they are unconstitutional as confisoatory is to be considered 
separately ; the flrst without référence to the subséquent ones, and the 
latter with référence to the efCect of those previously enacted. 

5. Courts— JuEisDiCTioN of Pedeeal Courts— Fédéral Question. 

A suit to enjoin the enforcement of state enactments regulating rail- 
road rates, on the ground that the same are eonfiscatory and would de- 
prive the railroad companies of their property without due process of 
law and deny them the equal protection of the laws, in violation of the 
fourteenth constitutional amendment, Is one arising under the Consti- 
tution of the United States, of which a fédéral court bas jurisdlction on 
that ground. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 13, Courts, §§ 820, 
822. 

Jurlsdiction In cases involving fédéral question, see notes to Bailey v. 
Mosher, 11 C. C. A. 808; City of Helena v. Mills, 5 C. C. A. 11.] 
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6. INJUNCTION— Pbeliminart Injunotion— Gbounds foe Denial, 

Where rates of charge by rallroad companies for the Intrastate car- 
rlage of commodities and passengers hâve been flxed by the state, and 
such rates hâve been accepted and put Into opération by the rallroad 
companies, a prelinainary Injunctlon will not be granted at suit of stock- 
holders of such companies to restraln further enforcement of such rates 
by the state or obédience thereto by the companies ; the legltlmate purpose 
of such an injunctlon, except In cases of fraud, belng to préserve the 
status quo pending a final hearing on the merlts. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 27, Injunctlon, §§ 
302-306.] 

7. Caheiees— State Régulation or Bailboad Eates— CoNSTiTtrrioNALiTT or 

Statute. 

A prelimlnary Injunctlon granted restraining the puttlng into effect 
of Act Minn. April 18, 1907 (Laws 1907, p. 313, c. 232), flxing rates for the 
carryli^ of commodities by railroads wlthln the state on the ground that 
such rates, If enforced, in connection with réductions in both commodlty 
and passenger rates made by prlor acts, would on the showlng made be 
conflscatory, and would deprlve the companies of fair compensation for 
the services performed and a fair return on the property Invested. 

In Equity. On motions for preliminary injunctions and demurrers to 
bills. 
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Wm, R. Begg, for Great Northern Ry. Co. 
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Stringer & Seymour and R. A. Jackson, for Chicago, R. I. & P. Ry. 
Co. 

LOCHREN, District Judge (orally). Gentlemen, I feel that it is a 
subject of congratulation that through thîs long-continued contest there 
has been such uniform courtesy displayed by counsel on both sides, not 
only towards the court, but towards each other. The cases hâve been 
fuUy and ably presented to the court, upon both sides. If circumstan- 
ces permitted, I should be glad to give the cases further considération 
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than I feel myself able to. In view of the necessity of attending to other 
business, and especially in view of the fact that the October term in 
Minneapolis is coming on, I think it better that I dispose of the cases 
according to my first impressions than to detain them for f urther exami- 
nation, which would hinder the ultimate settlement of the issues. 

Thèse suits hâve been brought by one or more stockholders of each 
of nine railroad companies doing business within the state of Minnesota, 
and each of them also engaged in interstate business, claiming that the 
rates fixed by the Railroad and Warehouse Commission, and which 
hâve been termed by counsel the "Merchandise Rates," as well as the 
rates fixed by the Législature of the state by the act of April 4th of 
the présent year (called the "Passenger Rate Law"), and the rates 
also fixed by the Législature by the act of April 18th of the présent 
year (chapter 332 of the statutes of this year [Laws 1907, p. 313]) 
are so low as to not afïord adéquate compensation to the railroad com- 
panies for the services that they are required to perform and a reason- 
able retum upon the property which is invested by thèse railroad com- 
panies, and used in the business, and therefore are coniîscatory under 
the provisions of the Constitution of the United States that no state shall 
deprive any person of life, liberty, or property without due process of 
law, or deny equality under the laws ; that the requiring of the railroad 
companies to do business at thèse rates would not afïord adéquate com- 
pensation, and are équivalent to taking their property without due 
process of law. Thèse bills of complaint are met by demurrers upon 
varions grounds, one of which is that, being brought against the Attor- 
ney General and other state oiîicers, but especially the Attorney Gen- 
eral, they, in fact, amount to actions brought against the state, which are 
prohibited, so far as the fédéral courts are concemed, by the eleventh 
amendment to the Constitution of the United States. This matter I dis- 
posed of at a preliminary hearing, contrary to that contention, holding 
that, although the state is interested in this matter, thèse suits are not, 
in terms nor in necessary efïect, actions against the state. No property 
of the state is aflFected, no revenues of the state are aflfected, by the re- 
suit of the litigation, and although the eleventh amendment to the Con- 
stitution prohibits suits, or actions, against the state, by citizens of an- 
other state or of a foreign country, the fourteenth amendment provides 
that the state shall not deprive any person of life, liberty, or property 
without due process of law. There must be some way to enforce that 
provision of the Constitution. It is a provision which requires no ac- 
tion of Congress to make it effective. It is a prohibition against the 
state, and, if the state by any act attempts to deprive any one of life, 
liberty, or property, without due process of law, the courts must pro- 
vide some adéquate remedy for the protection of such person. It would 
be a reproach to the courts did they fail to provide an adéquate remedy 
in a case of that sort. And it is unnecessary in thèse cases to hold that 
the eleventh amendment would be ineffective as against the later provi- 
sion, in the fourteenth amendment, if the remedy can be reached in an- 
other way ; and it seems to me that it can — by tying the hands of the 
ofïicers of the state, if necessary, in a proper action, and restraining 
them from attempting to enforce or put in effect a provision of the law 



448 t55 FBDBBAL RQFORTSB. 

of the State which is unconstitutional under the terms of the fourteenth 
amendment. This has been donc in so many cases that it seems to me 
it does hot now require argument to sustain that position, and I there- 
fore hold that that ground of the demurrer is not well taken. 

Another ground is that the bills are multifarious, in joining the 
Warehouse and Railroad Commission and the Attorney General, be- 
cause the acts complained of are separate and distinct acts and the acts 
of différent bodies. The order of the Railroad and Warehouse Com- 
mission, of September 6th of last year, was promulgated by that com- 
mission under the authority of a législative act, and, as has been decid- 
ed in many cases, such an order has the same efifect as a législative act ; 
that is, that the Législature has a right to empower administrative bodies 
to act in respect to this matter of rates and other matters of régulation 
concerning public corporations engaged in the business of transporta- 
tion, so that its. order has the same effect as a législative act. And the 
other two acts complained of are acts passed by the Législature. They 
ail amount to législation that has been put forth by the state, and it 
seems to me that complaints against ail thèse acts may properly be join- 
ed in one action, and that the Railroad and Warehouse Commission hâve 
such charge in respect to the enforcement of thèse rates that they can 
properly be made défendants in an action of this kind, as well as the At- 
torney General. 

Another objection is that the bills do not show compliance with the 
ninety-fourth equity rule ; such compliance being necessary to permit 
actions of this sort to be brought by stockholders. Whereas, matters 
in which a corporation is concerned are properly under the manage- 
ment only of the officers and directors of the corporation, who should 
ordinarily be parties to an action to enforce corporate rights, and provid- 
ing that such suit will not be allowed to be maintained by a stockholder 
unless it appears that he has first applied to the officers and directors of 
the corporation, demanding that they should enforce the rights which he 
complains are being infringed, and secure the safety of his property; 
the property being, of course, ultimately the property of the stock- 
holders, and only upon their refusai to do so will he be allowed to bring 
an action to protect himself. It seems to me that that has been done 
sufficiently in thèse cases. In every one of them an application has been 
made, either to the directors or to the controlling officers of the cor- 
poration whose duty it would be, in a proper case, if it was necessary, 
to call a meeting of the directors to act upon the matter, and either 
where the directors hâve met together, or where the matter has been 
disposed of by the officers, the stockholders hâve been met with a direct 
refusai to take any action to protect the property against thèse alleged 
illégal attacks upon it. The reason alleged by the officers of the Com- 
pany and by the directors for not taking such action was, not that they 
doubted or denied the claim of the stockholders that this order and 
thèse acts were confiscatory, and nùll and void under the Constitution, 
but that by the provisions of the acts themselves such severe penalties 
were denounced for arty attempted violation of the acts that they ought 
not to be called upon to incur the danger of those penalties, and would 
not assume that danger, and, for that reason, would not act in the mat- 
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ter. And it seems to me, in view of the severe penalties denounced by 
thèse acts of the Législature, that the officers of the corporations could 
not hâve done otherwise than to hâve refused to act under thôse cir- 
cumstances, wheré their action would hâve laid them liable to severe 
penalties ; and every subordinate, who under their direction should at- 
tempt to violate thèse provisions, being also liable to like penalties, 
would also refuse. There is no question but that such législation is 
vicious, almost a disgrâce to the civilization of the âge, and a reproach 
upon the intelligence and sensé of justice of any Législature which 
could enact provisions of that kind. In case of the refusai to issue a 
ticket at a certain rate which is fixed by the Législature as proper, but 
which the railroad companies hold to be void and unconstitutional (and 
which would be an act of itself not immoral nor malum in se, but would 
ordinarily afford the person who was refused the privilège of a ticket 
a right of action against the railroad company), in case he was in the 
right and the refusai was wrong, there would be no question but that 
in a civil action any such person would receive an adéquate remedy; 
there would be no danger that any court or jury would refuse to give 
ample damages. Beyond question, the resuit of actions of that kind 
would be that the damages would almost certainly border on the ex- 
cessive, instead of failing to remunerate the party for any wrong he 
would sufifer on account of such a refusai. But under the provisions of 
thèse laws, acts not immoral or wrong in themselves, but which are only 
unlawful because prohibited, would entail upon the person refusing to 
cpmply with such laws the position of being convicted of a felony. 
They make the refusai a felony, and impose a punishment very unusual 
— a fine that might be to the amount of $5,000, or imprisonment in the 
state prison to the extent of five years, or both, in the discrétion of the 
court; punishments which are applied only to the very highest crimes' 
short of homicide of which men are ever guilty ; punishments which 
would be déémed adéquate in cases of burglary, highway robbery, or 
crimes of the highest character, short, as I say, of homicide. There is 
no doubt that the directors and ofiicers of railroad companies were en- 
tirely justified in refusing to take the hazard that would fall upon them 
(and their employés, if they acted under their advice) by taking any 
steps to save the stockholders from the conséquences of thèse laws. 

I agrée with counsel for the défendants that thèse matters must be 
considered separately. For instance, the order of the Commissioners of 
September 6, 1906, which went into efïect on November 15th of the 
same year, must be considered by itself upon the charge that it did not 
afford adéquate compensation to the railfOad companies and had the 
effect of confiscating their property. If it did not hâve that effect, it 
would not hâve that effect if the subséquent acts added to it had that 
effect. And so with the act of April 4th-^the passenger act. If that 
did not reduce the revenues of the companies to a degree which would 
leave them without sufficient compensation, even after the reducing ef- 
fect of the ôrder of the commissioners, then that would not be uncon- 
stitutional ; it would be constitutional and proper. And the same re- 
marks would apply to the act of April 18th, which affected the ratés 
chargeable upon commodities. It would hâve to be considered, of 
155 F.— 29 
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course, wîth référence to the réductions theretofore made bythe two 
previous acts ; but if that still left enough to compensate the railway 
companies for their services rendered in the transportation, and left an 
adéquate return upon the value of the property which was used in the 
transportation within the state, the complainants would hâve no cause 
for complaint. But, of course, the latter act ttiust be considered with 
référence to the réductions made in the earlier order and the earlier 
act. Now, I will not attempt — it would be impossibe that I should do 
so — -to go through with the différent estimâtes that hâve been made in 
respect to the expenses of the railroads in the transportation of f reight 
and passengers, state and interstate, and what is applicable to the state 
propérly. 

It is argued that this court has not jurîsdiction of the case because it 
does not raise any fédéral question, for the reason that there is no con- 
troversy as to the effect of the constitutional provision in the fourteenth 
amendment, that I hâve referred to, because it is admittëd on the part 
of the défense that the construction claimed for that provision by the 
complainants is the true construction, and that there is no controversy 
in relation to it, and that the only controversy arising upon this hearing 
is in relation to matters of fact alone. With respect to that, I might 
say that there is not really any controversy in respect to matters of 
fact, until we corne to the ultimate facts in the case. There is no con- 
troversy as to what the order of the Railroad and Warehouse Com- 
mission actually was. There is no controversy as to the terms of that 
order or its effect upon the différent articles of merchandise in respect to 
which it fixes the rates. There is no controversy in relation to the pur- 
port of the two différent acts of the Législature to which I hâve referred. 
There is no controversy with respect to the showing which has been 
made by the railroad companies as to the cost of transportation, their 
operating expenses in the past, and the anticipated increase in those 
expenses in the présent year. Nor is there any controversy with re- 
spect to the amount invested in thèse railroad properties, in the first 
place. There has been no attempt to show that they are différent f roni 
what they are claimed to be in the showing madé by the railroad com- 
panies themselves, nor with respect to the fixed charges, which are in- 
cumbrances upon thèse différent properties, . nor with respect to the 
amount of stock oujistauding in thèse différent companies. In relation 
tp some of them (the Chicago Great Western in paj1:icular), I believe 
that the évidence is that, there are no outstanding bonds, anything which 
i? usually reckonedby railroad companies as among their fixed charges; 
b"t it does appear that there are outstanding debentures, and that there 
are classes of pref erred stock, several of them, each class in its order 
being allowed a certain amount of dividend befpre the next class in 
order wooild be entitled to any, and so on, until we come to the common 
stock. And I am indined to think that debentures of that kind, and 
pref erred stoclc, which is entitled to dividends before anything goes to 
the common stock, are very much of the same nature as bonds or se- 
curities, which would be entitled to the payment of interest upon them 
before there would be any dividends on the preferred or common stock. . 
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Thât they are very much of the same character âis thèse others . which 
are reckoned under the head of fixed charges. 

• Now, the showings by the différent railroad companies amount to 
this: That in the years past, including the year 1906, there was. not 
enough revenue from the business carried on within the state, includ- 
ing business that was entirely locail to the state and the share of the 
interstate business which would prop^erly be chargeable to or applied 
upon the property of. the railroad companies within the state, to entire- 
ly pay the fixed charges outstanding and afford any adéquate dividend 
or compensation tq the owners of the stock itself, which represents the 
property, after pàying ail the operating expenses.; and the showing 
was, in some cases, that there were no charges made, in the keeping of 
the accounts, under the head of or for or on account of dépréciation in 
the road or roUing stock, the property of the company. It is évident that 
there ought to be a proper account under that head ; that a railroad, like 
everything else, will wear out in time, and they hâve been used so long 
in this country that there can be a reasonable estiniate of the percentage 
of loss each year from dépréciation of the roadbed, culverts, bridges, 
Tolling stock ; that it would be proper to lay aside a reasonable amount 
'tb furnish replacements, renewals, and repairs when needed; and that 
if that was not donc the railroad company might soon be in a position 
in which it could not keep up, with the receipts that it was getting, and 
maintain its property in an efficient state to render such service as the 
public is entitled to receive from it. Now this is a matter in which 
the public has an interest, as well as the railroad companies and the 
stockholders of the railroad companies. Some of us older men can 
remember, in the early days, about the time when the state was ad- 
mitted, the great anxiety that the people of the state had at that time 
that railroads should be brought into the state; that persons hàving 
capital should be induced to bring railroads into the state ; that it was 
necessary for the prosperity and the upbuilding of the state that it 
should hâve railroad connections with the rest of the world; that 
great and successful efforts were made to get large subsidies, in the 
way of land grants, from Congress ; and that almost every community 
in the state, every village that had hopes of getting a railroad to it, 
counties, and ail the municipalities were ready to vote, and did vote, 
bonds as subsidies, for the purpose of inducing men with capital to 
come into the state and build railroads. They could foresee that it 
was necessary for the advancement and prosperity of the state to bring 
emigrants and others into the state, and change what at that time was 
a large waste into the sites of prospérons cities, thriving towns, and 
villages and farms, and therefore to hâve railroads built, giving them 
connection with the rest of the world; that there should be a way to 
take farm products, grain, cattle, hogs, everything that was produced by 
the farmer, in the quickest manner to the best market, and to bring 
into the state commodities that were needed by its people. And that 
was done. Railroads were built. We hâve them. W« see the effect 
of the railroads ; and I think every one will admit that no institutions 
that we hâve had in the state hâve done so much to bring about the 
présent state of prosperity, upbuild cities, and cover the state with 
prosperous fàrms and with a large population, as the railroads; and it 
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would certainly ,be a very great calamity if thèse railroads were dealt 
with in such a way as to çiestroy their eificiehcy and usefulness to the 
inhabitants of, the state. But, notwithstanding this, there is, of course, 
a danger that the mass of the pepple, looking upon thèse large aggre- 
gations of we^Jth, seeing occasiohally a person who is reputed to be or 
who has becorrie 'Wealthy on account of his , connçction with thèse rail- 
roads, and thàt ;théy are getting considérable amounts of money. from the 
people of thè state as compensation f^r.the services that they are per- 
forming, will manifest a disposition ta reduce this compensation ; to 
saye to the people a certain amount, of What they havp to pay when they 
patronize the ràili-oads as pàssengers,,pr hâve coxnrçpdîties of any kind 
to ship upon the' railroads. It is q,ujtè.natural that they çhould want to 
,'have those charges reduced to tbé'lpwest poinj:, at any rate,.which 
would be consistent with keeping ùp the eiîîciericy ,of the railroads and 
tbe advantages which they are receiving from thera. There is a danger 
that this feelingof selfishness may lead them too far, an<i reduce this 
compensation somuch that it will not enable the railroads to serve them 
with efficiency— T-to keep up their roadbed, culverts, ;bridges, and every- 
.thing so that they will be entirely sa;Ee, ;for the trànsportation of pas- 
sengers and freight, andjt^p kçep the rolling stock in thé best state ^çrf 
,^<|îiçiency, and enable them to .provides the best service attainable. And 
that is exactly what thosç; corporations are reqiiired to do. They. are 
required to exercise the highest degree of care ,in relation to the tràns- 
portation of passengers, and a high degree of carp in relation to the 
trànsportation of freight, and it is certainly for the interests of the 
people that they should beenabled to do this;. and it would be a very 
short-sighted policy whiçh-, would reduce thé compensation of thèse 
railjroads to a degree that Aypuld disable them from performing thèse 
services fully and fairly for the ,benefit of the people. 

A question has beenraised in the case that thes'e rate;s iixed by the 
Railroad and Warehouse . Commission and by the Législature trench 
upon the authority of Congress under the commerce clause, of the Con- 
stitution, which gives to Congress tîae entire con'tçol and regulatiori_ of 
commerce among the stàtes and with foreign nations and the Indian 
tribes. There is no question made that this is an .exclusive power, and 
that no state bas any right to trench upon it in the Jeast, and the déci- 
sions of the Suprême Court hâve been quite frequently to the same 
effect. In the Eubank Case (Louisville & N. R. Ço. v. Eubank, 184 
Ù.S. 37, 22 Sup. Ct. 277, 46 L. Ed<,4i6), and in the caseof the trans- 
.portation frorn St. L,ouis tOiTexas (I do not remember the title), whére 
,the Législature provided that the shipper cou'ld nc)t recoyer any greater 
amount thah was stated upon the biU of lading, anjd where, after the biU 
.ofladinghadbeen issued, the Interstate Commercé Commission, or somie 
persons acting through its authority» raised the. rate, and the railroad 
company collected the rate, which was above the amount; namgd in the 
bill of lading, the Suprême Court held that.an:act of that kind b>^ the 
Législature was matter: affecting Interstate commerce and not within 
the power of the Legislatuj-e; to enact. There were, several of those de- 
.cisions referred to on this he^ring. 

It is çlaimed on the part of the complainants that thèse régulations 
,of rates in this state, passenger and freight, do interfère with interstate 



PEEKINS V. NOETHEKN PAC. KT. CO. 453 

commerce, and instances hâve been cited as to their effect upon trans- 
portation between, we will say, the Twin Cities, and points on the 
border Une of North Dakota; a comparison between the rates which 
the State has fixed, which would govern as between thèse cities and 
Moorhead, and rates which would govern transportation across the 
river to Fargo. And it has certainly been very persuasively argued 
that thèse rates, fixed by the Minnesota Législature in relation to trans- 
portation in Minnesota alone, do of themselves necessarily interfère 
with interstate commerce, and, under the provisions of the Hepburn 
law, prohibiting discrimination in respect to localities similarly situated, 
it is claimed that if the railroad companies themselves, without authority 
of the State, should fix the présent rates between thèse cities and Moor- 
head and the interstate rates now existing between thèse cities and 
Fargo (and the same with Grand Forks and other places) that they 
would be liable to prosecution for discrimination. And it would seem 
to be very difficult to avoid that conclusion, and the conclusion that 
thèse rates fixed in respect to Minnesota do necessarily and directly 
aftect interstate commerce. But, on the other hand, we bave décisions 
of the Suprême Court, going back at least as far as the case of Munn 
V. Illinois, 94 U. S. 113, 24 L. Ed. 77, and the Granger Cases (Chicago, 
B. & Q. R. Co. V. lowa, 94 U. S. 155, 34 L. Ed. 94 ; Peik v. Chicago 
& N. Ry. Ce, 94 U. S. 164, 34 L. Ed. 97; Chicago, M. & St. P. R. Co. 
V. Ackley, 94 U. S. 179, 34 L. Ed. 99 ; Winona & St. P. R. Co. v. 
Blake, 94 U. S. 180, 34 L. Ed. 99), and repeated by very many déci- 
sions since and up to the présent time (the last one being what may 
perhaps be termed the dïctum of Mr. Justice White in the case which 
was decided only on the 19th of April last), to the efïect that the state 
has the right to fix rates in respect to local business within the statc ; 
that each state has that right. That has been, as I say, decided over 
and over again by the Suprême Court, and as it is a fact that, if thèse 
rates fixed by the Minnesota Législature do interfère with interstate 
commerce, it is not simply the rates between hère and Moorhead which 
interfère with it, but it would be as well the rates fixed to any point 
near the borders of the state, the rates in the state to Willmar, or Dé- 
troit, or Crookston, would, in the same way, to a lesser degree, inter- 
fère with the interstate rates that existed prior to that time between 
thèse cities and points in North Dakota. A holding that they did so 
interfère, and for that reason are unconstitutional, if held at ail, vould 
apply, it would seem to me, to thèse rates entirely throughout the state. 
The state is bordered on ail sides by other states, and 1 do not think 
it can be held that the rates simply to Moorhead might be unconstitu- 
tional, aiid the rest of them constitutional ; but, in view of the décisions 
of the Suprême Court, to which I hâve referred, and which hâve been 
sp continually adhered to down to the présent time, it seems to me it 
would be very improper that I should attempt, on this préliminary hear- 
ing in this case, to make a holding entirely contrary to those holdings 
of the Suprême Court. I should hesitate very much before doing so. 
Althoiigh Ido not think I or dinar ily hesitate in any case to rule as I 
deem ta be correct according to law, I certainly do pause before holding 
that thèse rates are not within the power of the Législature, if they are 
fairly compensatory. 
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_I have no dôUbt.that Congress might very properly, under the con- 
«titutional provision giving it the entire power of control over inter- 
state commerce, asstame contfol of the avenues of interstate commerce, 
Olithe railroads which are engaged in interstate cohimerce, and of ail 
rates which are collected by those railroads, whetîier virithin the states 
ot; without the states, . because the matter of those rates would affect 
thèse avenues of interstate commerce, and might affect their ability to 
continué as avenues of interstate commerce. The rates, if they were 
fîxed by the states, might be fixed so low in one state, and another, and 
ail of them, that the railroads could mot exist and could not perform 
their functions as carriers of interstate commerce, and for the purpose 
of securing thèse railroads as carriers of interstate commerce, Congress 
would have the power, linder that provision, to take the entire control 
of the régulation and the rates which the carriers of interstate com- 
merce, upon the avenues of interstate commerce, would have the right 
to charge, the same as Congress has assurhed the right, under the very 
same clause, to control the navigation of the coastwise waters, bays, 
and lakes, and the rivers running through ihe country, even if the rivers 
are entirely within a particular state. They have as much control of 
the Mississippi river above the Falls of St. Anthony as they have be- 
tween St. Louis and New Orléans; the same control of the Minnesota 
river, which is entirely within the state— both of which streams have 
been used for the purpose of navigation within my recollection. On 
the upper Mississippi, above the falls, there were two lines of steam- 
boats, before the war, for some years, and upon the Minnesota river 
there were several lines of steamboats, running as far up as Ft. Ridgeley, 
I think, and after Congress assumed the control of navigation entirely, 
it applied this control to those rivers just as much as to rivers that run 
between states and through several states, and applied it to the bays 
and inlets on the coasts of the océan, where there was navigation run- 
ning from one state to another. The same with the coasts upon the 
Great Lakes. I think there is no doubt but that matter would be with- 
in the control of Congress. But, as has been held by the Suprême 
Court in many cases, where Congress has the power to exercise control, 
as long as it fails to exercise it, the states may exercise control in ail 
matters that are proper — police régulations at any rate. And until 
Congress does exercise that control, and certainly while the Suprême 
Court continues to hold, as it has, that the states may regulate the local 
commerce that is entirely within the state, I do not think it would be 
proper that 1 should attempt to hold that thèse acts are void as in- 
vasions of the right of Congress to control exclusively the avenues of 
interstate commerce, although I must confess that the arguments to 
the effect that thèse particular acts of the Minnesota Législature do 
interfère, necessarily and directly, with interstate commerce, are ex- 
tremely cogent. 

Now, with respect to the order of the Railroad and Warehouse Com- 
mission which went into effect on the 15th of November last, and which 
was accepted by the railroad companies, and which they acted under 
from that time to the commencement of this action, and in respect to the 
passenger rates, which were fixed by the act of April 4th of the présent 
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year, and were acceptée! by the railroad companies, it is claimed that 
no preliminary injunction should issue having the effect to stop the 
opération of that order and that act, and that the office of a preliminary 
injunction is simply to keep matters in statu quo until the final déci- 
sion of the case. That is, ordinarily, the effect of a preliminary in- 
junction, and ordinarily it ought not to be extended beyond that. It 
is true that there may be cases — for instance, where a trustée of proper- 
ty is att^mpting to put that property in the hands of a third person and 
to defraud the cestui que trust of the property or of its use or benefit, 
and where that is made clear, and where it has not gone fully into ef- 
fect, but has partly gone into effect, and that is made clear, a preliminary 
injunction may be made so far mandatory as to require — where the 
property has been partly taken away from the hands of a trustée, per- 
haps by his own fraudulent consent, and the cestui que trust is likely 
to be deprived of it — that even a preliminary injunction may be made 
mandatory so far as to require that that property be restored to the 
hands of the trustée, or into such hands as the court may place it, 
to préserve it for the benefit of the cestui que trust. But that exercise 
of authority ought not to extend beyond cases where there is actual 
fraud; where the person receiving the property has no fair claim of 
right, no fair color of right to the property. If he can show that he has 
a fair color of right which may be litigated, he ought not to be deprived 
of an oppoùunity to préserve the status quo until the matter should 
be properly determined. Now, in this case, in respect to the rates fixed 
by the Railroad and Warehouse Commission, it is claimed on behalf 
of the State (and claimed, no doubt, honestly) that thèse rates are not 
confiscatory, that they do afford an adéquate compensation for the serv- 
ices rendered, in view of the property which is used in the business, 
and that they are entirely valid ; and the same way with the passenger 
rates. The state insists (and, no doubt, entirely in good faith) that 
thèse rates are compensatory, that thèse acts are not confiscatory, and 
that they are not in violation of the constitutional provision in any 
manner. And it seems to me, under those circumstances, that the pre- 
liminary injunction cannot go against the enforcement of the rates fixed 
by the Commission, nor the passenger rates which hâve been accepted 
by the railroads and are in opération. I say this without any référence 
to the fact that the court would hâve no right to fix rates if it should be 
determined to enjoin either of thèse rates. And this wiU obviâte the 
necessity, upon this hearing, of determining whether the rates fixed by 
the Commission, or the passenger rates, together or singly, are con- 
fiscatory, and do not afford reasonable compensation for the services 
rendered and a proper allowance with respect to the property employ- 
ed. TheSe, I think, need not be considered. 

But thé act of April 18th, fixing the commodity rates, has not yet 
gone into effect. It has been restrained by the preliminary order of 
this court. And if it appears on this hearing that the rates fixed by 
that commodity act, in view of the lessening of the rates by the Rail- 
road and Warehouse Commission and the lessening of the rates by the 
act of April 4th, are not sufiîcient to be compensatory, and are in fact 
confiscatory, the preliminary injunction ought to go against the putting 
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of those rates into efïect. As has been said, the showîng în the case is 
that, under. the rates that were in elïect pfior to any pf thèse mentioned 
going into eiïect, the amount of compensation received by the railroad 
companies for the services done within, this state, iïi respect to trans- 
portation within the state, of property and persons, was not compensa- 
tory ; that in the case of the stronger roads, althoUgh it came very near- 
ly being compensatory, in relation to the others they were far from 
compensatory. And it was virtually admitted that the eiïect oï the or- 
der made by the Railroad and Warehouse Commission was to reduce 
the amount of compensation which the railroad companies would receive 
upon the articles that were covered by that order, on merchandise 
within the state of Minnesota, some 20 per cent, to 25 per cent. (I 
think that appeared in the report made by the Railroad and Ware- 
house Commission to the Législature), and that the efïect of the act of 
April 4th, with respect to passenger rates, cutting the rate from three 
cents to two cents per mile, which, upon the face of it, would be a eut 
of 331/^ per cent., was in fact, in view of ail conditions, actually a eut 
bf about 32 per cent, or 23 per cent, of the amount which was paid be- 
fore for like services. It seems to me, upon this évidence of the con- 
ditions before either of those new rates were put into efïect, and the 
réductions made by those rates, that, if there is added the réduction 
which is attempted to be made by the cOmmodity act, it will reduce the 
compensation received by the companies below what would be a fair 
compensation for the services performed, including an adéquate re- 
turn upon the property invested. And I think, on the whOle, that a 
preliminary injunction should issue, in respect to the rates fîxed by 
chapter 232, talked of as the commodity rates, and that there should 
be no preliminary injunction as to thë other rates, although the matter 
as to whether they are compensatory or not is a matter which may be 
détermined in the final détermination of the action. 
An order will be entered overrulin^ the demurrers in each case. 
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The followîng îs the opinion of I. C. Strauss, Référée : 

"On the ISth day of March, 190T, at a meeting of creditors in the above- 
styled matter, A. D. Harby, as exécuter of and trustée under the will of 
Horace Harby, deceased, for and in behalf of his eoexecutors and trustées 
and himself, offered for allowance as a secured clalm proof In the form pre- 
scribed by law of an indebtedness due to the estate of Horace Harby by the 
banljrupt, evidenced by a bond executed by the banlirupt on the Ist day of 
November, ]906, conditioned for the payment of $2,442.43, on the Ist day of 
February, 1907, with interest from date at the rate of 8 per cent, per annum, 
payable annually, unpaid interest to bear Interest at the same rate; the 
security therefor consisting of a mortgage executed on the same day by the 
said banlcrupt, covèring ail of the right, title, and interest of the t>ankrupt, 
being an undivided sixth intererl: and share in and to the property and es- 
tate of James E. Tindal, deceased, real and personal. Objections were entered 
by the trustée to the allowance of this claim as a secured clalm, on the 
ground that the exécution of the mortgage in question constituted a préfér- 
ence, under section 60a of the bankruptcy act of July 1, 1898, c. 541, 30 Stat. 
562 [V. S. Comp. St. 1901, p. 3445], In favor of Harby & Co., and, under sec- 
tion 60b of the bankruptcy act, was voidable at the suit of the trustée. Np 
charge was made by the trustée thàt the said mortgage was executed by 
the bankrupt wlth intent and purpose on hîs part to hinder, delay, or defraud 
his creditors, or any of them, and that this transaction did not fall within 
the inhibition of section 67e of the act. Testimony was taken. The bond and 
mortgage in question are in eridenee, and were in fact flled wlth the proof. The 
bond was executd by A. J. Tindal unto 'H. J. Harby in his own right. and H. 
J. Harby, A. J. Harby, J. M. Harby, and Horace Harby, as exeeutors and trus- 
tées under the will of Horace Harby, deceased, doing business as Harby & Co.' 
The condition of the bond was stated in the following language : 'That if the 
above bound A. J. Tindal, his hoirs, exeeutors, and administrators, shall and 
do well and truly pay or cause to be paid unto the above-named H. J. Harby, 
* in his pwn right, and H. J. Harby, A. D. Harby, J. M. Harby, and Horace 
Harby as exeeutors and trustées under the will of Horace Harby. deceased, 
doing business as Harby & Co., their certain attorneys, etc., the full sum of 
twenty-four hundred and forty-two and ^^/j^^ dollars,' etc. The mortgage 
recited the bond as having been executed unto the exeeutors and trustées 
uuder the will of Horace Harby, deceased, and in no way referred to the co- 
partnership exiSting under the flrm name of Harby & Co. H. J. Harby, in 
testifylng, and his counsel, took the position that the estate of Horace Har- 
by was tije owner of the bond and mortgage in question, and had loaned the 
money secured thereby to the bankrupt on the date of the papers, and was 
an innocent purchaser for a présent bona fide considération. The trustée took 
the position that the bond and mortgage were executed primarily to secure 
Harby & Co. The testimony shows, and it was conceded by counsel on both 
sides, that the bond and mortgage were executed (1) for an advance in money 
made at the time of $500; and (2) for the purpose of paying Harby & Co. 
$1,000 for fertllizers advanced in the spring of 1906. Harby & Co. is a 
mercantile copartnership, consisting of H. J. Harby in his own right and of 
the estate of Horace Harby. Henry J. Harby managed the business of Harby 
& Co., and was the leading spirit and practlcally the sole manager of the 
afïairs of the estate of Horace Harby; he being one of the exeeutors and 
trustées under the will of the said Horace Harby. 

"Thé bond and mortgage in question are indorsed as follows: 'For value 
received, the within security and the debt thereby secured are assignéd unto 
the estate of Horace Harby. rSigned] Harby & Co. [L. SO.' The bond and 
mortgage are dated Ist November, 1900. The check of Harby & Co. on the 
Sumter Savings Bank for the sum of $500, dated Novembfer 14, 1906, was In- 
troduced in évidence to show the cash payment of $500 said to hâve been 
made at the time of the exécution of the papers. 'f he mortgage was record- 
ed in the office of the clerk of the circuit court for Clarendon county, both as 
a taottgage of real estate and as à m^rtfeage of personal property. Tbe estate 
of Horace Hai-by is the claimant. I jîpd, as a matter of fact, that the said 
bond' and mortgage were in the first ibstance Intended to be executed and 
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delivered to Harby & Co., and were in fact so executed and dellvered. I 
flnd that subsequently the said bond and mortgage were on January 21, 1907, 
assigned, transferred, and delivered by Harby & Co. unto the estate of Horace 
Harby, and tlie estate of Roi-ace Harby is notv tbe owner and holder thereof . 

"Haylng ascertained thèse facts, it Is évident that the trustée, under 
ordinary clrcùmstances, -would be relegated to hls action at law against 
Harby & Co. to recover any préférence which may hâve been made by the 
bankrupt to tiie said Harby & Co., but under the peculiar circumstances of 
this case, H. J. Harby haying acted in a duai capacity, first as the managing 
partner In the firm of Harby & Co., and, second, as the leading spirit and 
practically the soie manager of the affairs of the estate of Horace Harby, 
the estate of Horace Harby would be charged with notice of ail facts known 
to thé said H, J. Harby,jand, if the exécution "of said bond and mortgage to 
Harby & Co. constitutes f^ préférence Voidable under section SOb as against 
Harby & Co., the estate of Horace Harby, as, assignée of the said bond and 
mortgage, couid claim no higher rights than Harby & Co., and in the hands 
of the estate of Horace Harby the said bond and mortgage wouid likewise 
be voidable as a préférence. 'A credltOT wili not be permitted to obtaln a 
préférence indireetly by transfer of his account. procuring à third party to 
loan money to the debtoi^ for payment oif suçh creditor, or other colorable 
devlce or transaction intended to évade the provisions of the bankruptcy act.' 
Hackney t. Rayiriohd Bros. & Clarke Co., 10 Àm. Bankr. Rep. 218, 94 N. W. 
822; In re Beerman, 7 Am. Bankr. Eep. 431, 112 Fed. 662. 

"The voluntary pétition of the bankrupt was flled herein on the 13th day 
of Fébruary, 1907, and on tbe 14th day of February, 1907, adjudication of 
bankruptcy wàs made. The bond and mortgage in, question were executed 
on November Ist, and were flled for record on the 14th day of November, 
1906, so that It Is clear that the said bond and mortgage were executed within 
four months before the flling of the pétition herein. 

"Section eOa provides : , 

"'A person shall be deèmçd to hâve given a préférence if, being insolvent, 
he bas within four montlis bpfore the flling of the pétition, or àfter the 
flling of the pétition and' before the adjudication, procurred or suflfered a 
judgment to be entered against himself in favor of any person, or made a 
transfer of any of his propetty; and the effect of the enforcemeijt of ,sueh 
Judgment or transfer will bé to.enable any one of his créditera. to pbtàin a 
gréa ter percentage of his debt tban any other of such credltors of the same 
class.' ' ■,,,,. 

"By section 1 (25) transfer' is defined as follows: 

"'Transfer shall Inçlude the sale and every other and différent mode of 
disposing of or parting with property, or the disposition of property ab- 
solutely or conditionally, as à payment, pledge, mortgage, gift, or security.' 

"From the testimony herein, and ali of the facts and circumstances in 
this matter, in*luding tbe ^worn appraisal of the bankrUpt's estate, and in- 
cluding his accountlng for thé disposition ofhis property and funds, I must 
conclude, and I flnd as matter of fact, that Andrew J. Tindal was Insolvent 
on the Ist day of November, 1906, the date of the exécution of tlie bond and 
mortgage in question, and therefore the mortgage to Harby & Co.. if enf orced, 
would enable Harby & Co. to obtain a greater percentage of their debt than 
other creditors of the same class a,t the tlme of the exécution of the mortgage. 
Ôonsequently, under the authority of section 60a, the said bankrupt,, by the 
exécution. and deliyery of the said bond and mortgage, gave to Harby & Co. a 
préférence. ; , 

"Section 60b, provides as follows: 

" 'If a bankrupt .çihall hâve given a préférence, and the person receiving it, 
or to be benefited thereby, or his agent acting therein, shall hâve had reason- 
able cause to beli^vè that it was intended thereby to give a préférence, It shall 
be voidable by.tfls trustée, and he may recover the property, or Its value 
from such person,' 

"Therefore, thé pnly question rèmalning to be consldered Is whether Harby 
& Co. had reason'able cause to believé that the said pjortjgage was intended 
as a préférence. ,Thls |s a question of fàct, and must be determined, from ail 
of the facts anA cfrc'unist'ances of the case. The bankrupt testlfled with ref- 
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erence to thls bond and mortgage (page 1 of the testimctny) as follows: 'Q. 
Hère Is a mortgage that you gave Harby & Company upon your Interest as 
an helr at law and distributee of J. B. ïlndal, $1,900, May Ist, 1906. Haa 
that mortgage been proven, Mr. Keferee? A. No, sir. Q. Is that for a prés- 
ent considération? A. It was not. Q. I see the amount Is $2,431.40. When 
was that debt contracted? A. $1,900 was for fertillzers obtalned In May, 1906, 
$500 was some funds, and Interest added for the fUndS. Q. You got the 
money? Did you get that money, $2,431.40, at the tlme you executed the 
nL'ortgageî A. No, sir; I got $500, less the interest Q. When did you get thei 
balance? A. The balance was for fertillzers, nlneteen hundred and some odd 
dollars. Q. When were those fertillzers futïilshed you? A. In May. Q. 
The date of the mortgage is May? A. No, sir; November or December, I 
hâve forgotten exactiy.' On page 49 of the testlmony the bankrupt stated, 
in reply to the examlnatlon of the trustée, as follows: 'Q. When did you see 
this bankruptcy coming on you? A. About the 13th of February. Q. The 
13th day of February; why that Is the day you filed your pétition? A. That 
Is the tlme I declded to go Into bankruptcy. Q. Well, then, when did you 
flnd ont you could not pay your debts? A. About the same tlme. Q. In the 
f ail of 1906, were you not pressed for money? Dldn't you see. then that you 
could not pay your debts? A. I didn't know, but thought I could make 
arrangements. Q. That was In the fall? A. In January or December, 1906, 
I tried to make arrangements.' The only other testlmony wlth référence td 
the mortgage In question was glven by H. J. Harby and Abe Levl, and a copy 
of thls testlmony Is hereto attached. The testlmony of H. J. Harby was sub- 
stantially as follows: That the bankrupt had been dolng business wlth hlm 
for two or three years, and had always pald prptiiptly. That in the Spring 
of 1906 Harby & Co. sold the bankrupt on open account fertillzers amountlng' 
to $1,900. That Mr. Tlndal had always paid hls accounts promptly, and In 
fact had {inticipated payments. That crops were exceedlngly short, and that 
at the maturity of thls debt he went to the home of the bankrupt. and asked 
him for payment. The bankrupt told him he could not pay, and Mr. Harby 
then asked him for ^ mortgage of hls individual property, and the bankrupt 
told him that it was alreàdy mortgaged, but that he owned an Interest In the 
estate of hls father, James E. Tlndal, and would give hlm a mortgage on that 
Interest. Mr. Harby agreed to take the same, and wlth the bankrupt went 
to Mannlng for the purpose of havlng the papers prepared. Mr. Harby testl- 
fled that he had no notice of any klnd that Mr. Tlndal was Insolvent, and on 
the contrary made especial Inqulry regarding the lùah, and found that It 
would be a flrst class loan for hlm to take. He states that Mr. Tindal told 
hlm that 'that' (referring to the Harby debt) and ohe other matter was about 
the only matter he had to, gét stralghtened up. That when they arrived In 
Mannlng, the bankrupt asked hlm for an addltional loan of $500, and he told 
hlm, as the security was good, he was wUltng to let hlm havé it Mr. Harby 
stated that Mr. Tindal told him that he had had a disastrous year; what he 
had been making and what he had niade. That he usually made 200 baies 
o'f cotton, and had gotten something like 25 or 30 baies. Mr. Harby was 
asked why he went on the yery day the account became due to see Mr. Tlndal, 
and he said: 'It was a pretty hard year. and I knew very well that Mr. 'Tln- 
dal was like a great many other people in Clarendon county, unable to meet 
thelr obligations. I flgured In my mind, I will go down and take a paper, and 
will transfer that paper to the estate of Horace Harby, and get my money. 
Q. You thought he was hard up? A. Yes; everybod'y was who farmed. Q. 
Did you know what other, concerns Mr. Tlndal was deallng with last sèason? 
A. I only know by hearsay, from what I beard from Mr. Tindal at that time. 
I know since, because I hâve seen. From what Tlndal tpld me, the only debt 
of any conséquence pushing him was the debt due to the Sumter Banking & 
Mercantile Company. Q. Did he tell you how muqh that was? A. He said they 
claimed that he owed them $2,300 or $2,400, btit that It was a mlstake: he 
said that he owed them about $1,800.' Mr. Sarby further stated that Mr. 
Tindal mentioned no credltors to him but the Sumter Banking ^ Mercantile 
Company, other than the .secured credltora for the purchase of lands bought in 
hls ovm name outside the estate. Mr. Harby further stated as follows: 'Q. You 
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thought that you were about the only creditor outslde of the Sumter Banking 
& Mercantile Company? A. Except the s'ecured creditors for the purchase 
of lands that he bought In his own name, outslde of the estate, I thought that 
the banklng Company and I were the only creditors, and to go further, hls 
business relations "were so obscured as to other parties that it bas not been 
thlrty days since the attorney for the estate of James E. Tinaai requested to 
know whçre that mortgage was, as he wanted the estate of Tindal to take It 
up, not knowlng of thèse other debts. Q. When was that? A. About thirty 
days ago— possibly forty-flve. Q. Can't you recollect about the time? A. I 
say about thirty or forty-five days ago. I said "No" that mortgage Is in the 
estate of Horace Harby, and we made it for an investment, and we want It.' 
It was stated in open court by Mr. Cuttino, one of the attomeys engagea in 
the matter, that he was the attorney representing the estate of Tindal, who 
had made the offer to Mr. Harby to purchase the bond and mortgage for the 
estate, and as late as that timç the estate of Tindal had no Idea that A. J. 
Tindal was Insolvent. Mr. Harby stated that he never knew that Tindal 
was in financlal trouble until he saw hls mules advertised, or his attention 
was called to the mules being sold in front of the courthouse at Sumpter by 
O'Donnell & Co. The tlme was shown to be in January, 1907. He stated that 
the bond and mortgage were drawh at short tlme because Mr. Tindal expected 
to be able to pay when dpe, and he had partially agreed to extend the time. 
Mr. Levl testifled merely In substance that before Mr. Harby took the mort- 
gage he asked his opinion as to the value of the securlty. It is évident that 
the only fact known to Mr. Harby was that crops were generally short in 
that county, and that Mr. Tindal llkewise had short crops; that Mr. Tindal's 
Indlvldual property was moftgaged; that is to say, his real estate and some 
of hls llve stock. This was, In November, when the crops were belng gather- 
ed, and before the business of the season was wound up and the resuit of 
the year's business could be ascertained. While Mr. Tindal must hâve known 
of bis financlal condition, he could not hâve known whether he would be able 
to. obtain extensions of time and go on with his business or not. , 

"The burden of proof is on the trustée to show that Mr. Harby had reason- 
able cause to belleve that a préférence was Intended. By section 1 (15) of 
the bankruptcy, act, Insolvency is deflned: 'A person shall be deemed insol- 
vent, within the provisions of this act, when, if the aggregate of his property. 
exclusive of any property which he may bave conveyed, transferred, sold, or 
removed, or permitted to be sold or removed, with Intent to hinder and delay 
his creditors, shall not at a fair valuation be sufflcient in amount to pay hls 
debts.' And In Ke Eggert, 4 Am. Bankr. Eep. 458, 102 Fed. 738, the court 
say: 'In this respect Jhe act Is wldely différent f rom the act of 1867. There 
the term "insolvency" was construed to mean an inablllty to meet one's obli- 
gations as they mature in the ordlnary course of business. The term "in- 
solvency" in the, présent act is équivalent to the term "bankruptcy" in the 
former act. Whljfe, therefore, rulings under the former act are inapplicable 
in a certain sensé, because of this différence In the meaning of the term in- 
solvency, they do apply so far as they détermine the princlples of law by 
which it Is to be ascertained whether a créditer recelving a préférence had 
reasonable cause to belleve that the debtor had not at the time property suffl- 
cient, at a fair valuation, to pay ail of his debts.' And In Ke Eggert, 3 Ami 
Bankr. Eep. 541, 98 Fed. 843, it was held: To constitute a voidable préfér- 
ence, as deflned in section 60a and section 60b, the creditor must bave reason- 
able cause to belleve the debtor to be insolvent in fact, as the f oundation for 
a reasonable causé to belleve that an unlawful préférence is intended.' In 
Brandenberg on Bankruptcy (page 341) the author says: 'A knowledge of 
facts and circumstances, or the existence of a condition of facts with a 
knowledge of which he Is chargeable, which would put a prudent man upon 
Inquiry, is a reasonable cause to belleve a debtor Insolvent; and, if a creditor 
had reasonable cause when taking a préférence to belleve the debtor insolvent, 
It makes no différence of what he thought or knew of the debtor's intention 
in glvlng the préférence. The Intention of the créditer is not to be consid- 
ered.' In Peck v. Connell, 8 Am. Bankr. Rép. 504, the court say: 'The right 
of a trustée tb avoid a préférence and recover the property is made to dépend, 
not only upon the act and state of mind of the glvlng debtor, but the state of 
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mtafl of the receivlng credltor must also be consldered. It Is nfft enough that 
an advantage In fact be given, but to make It voidâble the person recelving 
it or to be beneflted thei-eby, or bis agent actlng therein, shall bave had 
reasonable cause to belleve that It was intended thereby to give a préférence. 
The debtor must bave intended to prefer, and the creditor must .hâve Jiad' 
reasonable cause to believe that sueh intention exlsted. * * * The bank- 
ruptcy act does not take from the creditor ail incentive to vigilance; he may 
stlU collect his claim from an insolvent debtor by légal process. Such process 
does not fall wlthin the band of the bankruptcy act, unless the creditor shall 
hâve had reasonable cause to believe that it vi^as intended thereby to give a 
préférence. The intention of the creditor to obtaln a préférence is not con- 
demned. * • * Knowledge or reasonable cause to believe that a préfér- 
ence is intended involves knowledge of a reasonable cause to believe that in- 
solvency exlsts as a matter of fact.' Savingsi Bank v. Jewelry Co., 12 Am. 
Bankr. Rep. 781, 99 N. W. 121v Barbour v. Priest, 103 V. S. 293, 26 L. Ed. 478. 
In the case of Grant v. Bank, 97 U. S. 80, 24 L. Ed. 971, the court say: 'It is 
not enough that a creditor has some cause to suspect the insolvency of his 
debtor, but he must hâve sueh a knowledge of facts as to Induce a reasonable 
belief of his debtor's Insolvency in order to invalidate a secured payment for 
his debt. To make mère suspicion a ground of nullity in such a case would 
render the business transactions of the community altogether too inseeure. 
It was never the intention of the framers of the act to establish any such 
nile. A man may bave many grounds of suspicion that his debtor is in falllng 
cireumstances, and yet hâve no cause for a well-grounded belief of the fact. 
He may be unwilling to trust hîm f urther, hé ùiay feel anxious about his claim, 
and hâve a strong désire to secure it, and yet such belief as the act requires 
may be wanting. Obtainlng additional seeurity or recelving payment of a 
debt wfder such cireumstances is not probibited by the law. Receivlng pay- 
ment is put in the same category in the section ref erred to as receivlng se- 
eurity. Hundreds of men constantly continue to make payments up to the 
very eve of their failure, whlch it would be very unjust and dlsastrous to set 
aside, and yet this could be done in a large proportion of cases if mère 
grounds of suspicion of their insolvency ^ere sufflcient for the purpose. The 
debtor is often buoyed up by the hope of being able to get through with his 
difficultles long after his case is in fact desperate, and his creditors, if they 
know anything of his embarrassment, either participate In the same feeling, or 
at lôast are wllllng to think, that there is a possibility of his succeeding. To 
ofifer to hoid and set aside ail his transactions with his creditors, made under 
such cireumstances, because there may exist some grounds of suspicion of his 
inabllity to carry hlmself through, would make the bankruptcy law an engine 
of oppression and injustice. It woiïld in fact hâve the effect of produeing 
bankruptcy In many cases where it mtght otherwise be avoided.' Thls doc- 
trine was reafflrmed In Stuckey v. Bank, 108 U. S. 74, 2 Sup. Ct 219, 27 L. 
Ed. 640. In Hackney v. Raymond Bros. & Clarke, 10 Am. Bankr. Rep. 216, 94 
N. W. 823, It was held: 'That notice that a debtor bas not paid a claim at 
maturity is not necessarily a conclusive notice of Insolvency under the présent 
law.' In the case of Eggert, 4 Am. Bankr. Rep. 450, 102 Ped. 742, the court 
say: 'The only fact brougbt home to the creditor, and whicb it Is claimed 
should bave aroused Inquiry, is that he was somewhat behind in the prompt 
payment of his obligations. We cannot say, as a conclusion of law, that 
knowledge of that fact, standing alonè, was sufflcient to put the creditor on in- 
quiry. Indeed it may be said that .a majority of merchants, absolutely solvent 
in the sensé In whicb the term Is employed in the bankruptcy act, are not at 
ail times able to promptly meet their obligations as they mature. To hold that 
a créditer recelving payment of or seeurity for a past-due debt is by the mère 
fact of knowledge that the debt is past maturity put on inquiry of his debtor's 
inabllity to pay ail of his debts, and that under such cireumstances Is receiv- 
lng payment or seeurity at his péril, would be to put at hazard many busi- 
ness transactions and make the act oppressive.' In Dutcher v. Wright, 94 U. 
S. 553, 24 L. Ed. 130, the court say: 'If it appears that the debtor givlng the 
préférence was actually Insolvent, and that the means of knowledge were at 
hand, and that such facts and cireumstances were known to the creditor seek- 
ing the préférence as cleàrly to bave put a prudent man upon inquiry, it 
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mus^ be held tlij^t,^ hatjireasonable cause tp JpelJeve that tlje ftebjftc was In- 
Bolveiit, If It àppéws tli'4t te might hâv^ ascertained that fact bjf reasbnàble 
Inquiry.' , ,'' ' ■ 

"There Is no sbowlng .iejré that TIndal hlmself was consdiotis of his insol- 
TCHcy.pn November, J,,];ô06;,:ihere is no statuent of his assets and liabillties; 
there is no' showing tiat Mr. Harby couid hàvè luiown who Mr. Tindal's cred- 
itors were other than fliose named to Kim by,Mr. Tindal, and those. of whom 
he is tp be held to haye ha^ construetive notice by reason of the public rec- 
ords; there Is no proof^âs to the extent of Mr. Tindal's means; jthere is no 
sho\vlng that there w^ éven a suspicion of his insolvency in the minds of 
the public at that time! Tjlie public records disclose the fact that Mr. Tindal's 
Interest In his father's estâte,; which was supposed to be of considérable val- 
ue, was unincumbered and that his crops were unincumbered. Mr. Harby waa 
a diligent créditer. In the case of Sirrine v. Stover, Marshal & Oo., 64 S. C. 
457, 42 S. B. 432, the court say : 'The rule establlshed by the décisions of the 
United States Suprême Court as, to the meânii^ of the words reaspnable cause 
to believe, etc., under the act of 1867, is applicable In determiuing the meaning 
of the words reasonable cause to^believe it .wfislntended as a préférence under 
the act of 1898; slnce a rçasonable ca,use to J)eiiéye a préférence was Intended by 
the debtor Inyolves a reasonable cause to bélieyé thé debtor insblvent, as a préf- 
érence dépends on insolvency.' Tpe courts say (ûrther : 'In determlning wiiether 
the talsing of a securlty by a cteditor constl tûtes an illégal préférence linder the 
banlîruptey act of 1898 (section 60b), the creditor is not to be charged with 
knowledge of h(s debtor's financlal condition ftom mère npnpayrnent of his 
debts, or froRi eirciunstances wliich give risp tp piere suspicions in his mind of 
possible insolvency. On the other hand, it Is notèssential that the créditer shouid 
bave aptual l^nowledge of or beiief in his debtor's Insolvency, but it is sufBcIent 
if he bas reasonable cause to béljeve him Insplyent. If facts and çireumstances 
with respect to the debtor's flnancial condition, are brought homp to him, such 
aS: would put an ordlnarlly prudent man upon inquiry, the creditor is charge- 
able with, knowledge of thé tacts which suchjnquiry shpuld reasonably be éx- 
peeted tp disçlpse.' 

"It wàs conceded by the counsçl, ip. the cà?e that to the extent of the $500 
advanced by Mr. Harby at the time oî the takiiig of the mortgage referred to 
there was pp question, and thàt to that ejjtent the estate of, Harby must be 
consldered a .secured creditor. , Under the facts and çireumstances liioident 
to the exécution of the bond; and mortgage reîerred to, I must cpnclude that 
the trustée bas failed to show that Mr. Harïiy had reasonable cauée to be- 
lieve that the banjcrupt intended to give à .préférence, and tlie clalm of the es- 
tate of Harby must be ailowed as a secured c^alm. 

"In the course of thèse pÉoceedings, iPn Aptil 10, 1907, au order vras made 
that the property of the bankriUpt be sold by,,tbe trustée, and in and by said 
order it was, proviàed that tlié.prQperty sold and disposed of be held to be val- 
Uçd as fojlows, to wit : 'Tjbe interest of the hahkrupt in the real estate of the 
estate of J. B. Tindal, $4.000, thp Personal property of the bankrupt, $1,000, 
and the ipterest of the Ijanknjpt in the nersonal estate of James K Tindal of 
no value, by reason of tlie clalms and ofr-^sets held by and due to the estate of 
J, B. Tindal.' And in and by sald order it was further provided: 'That the 
fupds derived from the salé of the property, of the bankrypt be kept in sepa- 
nate acçounts by the trustée ; that is to say, that sépara te accounts be kept of 
the funds derived from the sale of the real estate and of the funds derived 
from the saleof the Personal property.' Âhd the said ofder further provided : 
'That the funds derived from the sale of the said property shall be held by 
thei , trustée to answer in the place and stead of the spécifie property sold to 
suçh creditor as, may hold claims or incumbrances upon the said pronerty, and 
^hich may héreafter be allo-vpèd as secured claims; and that the rights of ail 
çréditors claiming securities as agalnst , spécifie propeirty be presei-ved as 
against the funds |n the hands of the trustée.' 

"It was conceded that the mortgage held by the estate ;pf Harby, and âbove 
referred to, was a flrst lien in order, of priprity upon the Ijiterést and share of 
the bankrupt lu,' the estate of Jame^ B. T.indal ; hence it is ordered that the 
clalm of the estate of Horace Ôarby be, aiid thesame is hereby,' alIowed as a 
Becured clàim for the sum of $2,442.43, with Interest thereon from thé Ist day 
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o( November, 1906, at the rate of 8 per cent per aniivun, payable annually, and 
the further sum of 10 per cent, upon the amount so due to cover attorneys' 
commissions, the same being provided for and secured by the terms of the sàid 
bond and mortgage, and that the amoimt so allowed shall be flrst paid out of 
the fond of $4,000 derlved from the sale of the Interest of the bankrupt In the 
estate of James E. Tlndal. 

"On the llth day of March, 1907, G. Manly Norris offered proof of Indebt- 
edness due hlm by the bankrupt, and demanded that the said account be flled 
and allowed as a secured claim ; the security being a mortgage executed by 
the bankrupt to the claimant on the 5th day of February, 1907, covering the 
Interest of the bankrupt in and to the estate of J. B. Tlndal, both real and 
Personal property. This mortgage was only recorded as a mortgage of real 
estate. At the same tlme Mrs. H. H. Norris offered for allowance as a secured 
claim proof of her account against the bankrupt; the security consisting of a 
mortgage executed by the bankrupt to the claimant on the 2d day of January, 
1907, covering the Interest and share of the bankrupt in and to the real estate 
of the estate of J. E. Tlndal. 

"In View of the fact that the interests of the bankrupt In the personal estate 
of J. E. Tlndal has been held to be of no value, It is needless to consider the 
question Involved as to the failure to record the mort&ige of G. M. Norris as 
a mortgage of Personal property. 

"The trustée objected to the allowance of thèse clalms as secured claims, on 
the ground that the same constltuted préférences, under section 60a, and section 
eOb of the bankruptcy aet, and that they were voidable by hlm for that reason, 
and on the further ground that the same were void under section 67e of the 
said aet. Inasmuch as the facts are somewhat différent, It wlll be necessary 
to consider thèse mortgages separately : In the case of the mortgage of G. 
Manly Norris, the testimony of the bankrupt is that the mottgage was given to 
seeure an antécédent debt, contracted in May, 1906, and maturing Oetober 1, 
1906; that in the latter part of December, 1906, or Ist of .Tanuary, 1907, the 
Dankrupt had prepared and signed a mortgage coveriilg bis Interest in the 
estate of J. B. Tlndal In favor of the claimant for the sum of $7,000, and 
that he went to the claimant, and asked him to make a further advance of 
$6,000, and take the mortgage as security for such advance and for the sum 
then due him. At that tlme the créditer had made no effort to collect hia 
debt, and had required no security. Mr. Norris testified that he refused to 
make the further advance for the reason that he suspected that the amôuiit 
wanted would not pay the indebtediléiss then due by the bankrupt. In ahswer 
to the question, 'Q. Were you willing to make him the loan for .$7,000?' he 
says, 'I was willing to make him tbe loan untll I found out exactl;- howthe 
matter stood, and then I declined to make the loan.' He was askec why he 
did not make further advances under the mortgage, and he stated thât ne 
suspected that it would not pay ail of the accounts, and he therefore declined 
to go further with it. He was then asked : 'Upon making that détermina- 
tion, what did you do? A. Then I asked him to give me a mortgage for the 
$1,000 that he owed me In lieu of this $7,000 that he had already given. Q.. 
At the tlme of taking that mortgage for $1,000, did you know of hls flnanclal 
condition better than when you took the mortgage for the $7,000? A. No; I 
dldn't know It. I suspected that It would not pay hls accounts.' Mr. Norris 
was the father-In-law of the bankrupt. The mortgage for $7,000 was not of- 
fered in évidence. When this mortgage was presented to him, Mr. Norris evi- 
dently nndertook to make some investigation, and found such a state of facts 
as caused him to refuse to make further advances, and to demand security 
for the Indebtednfess then due hlm. 

"The principle is well established thàt courts wIU scrutlnlze transactions 
between relatives with exceedlng partieularity. I héld above that Mr. Tlndal 
was Insolvent on November 1, 19i06. No showing was made that there was 
any Improvement In hls condition subséquent to that tlme, and 1 am fdrced to 
hold that he was likewlse insolvent at the tlme of the exécution of the mort- 
gage to G. M. Norris, and that the enforcement of this security woulâoenable 
Nçrrls to obtain a greater per centage on hls debt than pther creditojrspf the 
same class. This was within four months of the adludication In bankruptcy. 

"The ohly question to be determined Is, did G. M.' Vorrlà' hâve reasonable 
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causé to bellevé that the sald mprtgage was iatended as a préférence? I con- 
clude that the claimant had knowledge of such facts as would put a reasonable 
man upon Inqulry, and consequently, uadet the décisions above cited, the 
'Claimant Is chargeable with knowledge of facts which such inquiry would rea- 
souably be expected to dlsclose.! Thèse facts would hâve been the insolvency 
of Tindal and his intention to prefer the claimant. 

"It Is therefore ordered that the claim of G. Manly Norris be disallowed as 
a secured clalm, but that thesame be allowed as an unsecured claim. 

"The facts and cireumstajices; attending the exécution of the mortgage to 
Mrs. Norris are somewhat dissimllar from thpse attendant upon the exécution 
. of the bond and mortgage to Mr. Norris. It is true that Mrs. Norris was the 
mother-In-law of the bankrupt. She dealt wlth hlm on her own account. Mr. 
Tindal owed her $3,000, advanced to him In the spring of 1906, and due No- 
vember 1, 1906. i Mrs. Norris kpew that erops were short. She did not désire 
, to press her son-ln-law^ and made no demand upon him. On January 2, 1907, 
the banbrupt came to her, aqd offered to her a mortgage to secure her if she 
would agrée to extend the time for payment. To this she assented. She had 
no knowledge of his flnanclal condition, and the only facts known to her were 
that erops were short, and, that Mr. Tindal stated he could not- then pay the 
money, and that he voiunteered the seeurity. Were thèse such facts as would 
put a reasonable person on inquiryî Did she hâve reasonable cause to believe 
that Tindal Intended a preferencç? I thlnk not, and it is therefore ordered 
that the claim of Mrs. H. H. Norris be, and the same Is héreby, allowed as a 
secured claim for the sum of $3,000, with Interest thereon at 7 per cent, per 
annum from the 2d day of January, 1907, and that the same be pald ont of the 
fund of $4,000 derlved fronj the sale of the real estate of the bankrupt next 
after the payment of thç debt allowed in favor of the estate of Harby, or 
so much thereof as sald fund shall pay, and as to any deflciency, that the 
said claimant Mrs. H. H. Norris be entitled to share as an tmsecured créditer 
in any other funds of the banlkrupt estate. 

"ijnder the vlews whlcb I hâve taken of the mortgages of Mr. and Mrs. Noiv 
rlB, It la needless to consider the objection of the trustée that the same were 
executéd In contravention of section 67e of the bankruptcy act" 

BRAWLEY, District Judgè. This case cornes up on a review of the 
rçpbrt and order of I. C. Strauss, Esq., référée, dated May 29, 1907, 
allowing as vaiid a mortgage executéd by the bankrupt November 1, 
1906, to A. D. Harby, exécuter and trustes, for $2,442.43, and a 
mortgage dated January 2, 1907, to Mrs. H. H. Norris for $3,000, 
and' disallowing a mortgage dated February 5, 1907, for $1,000 to 
G. Manley Norris. The bankrupt filed his voluntary pétition, and was 
adjuëicated bankrupt February 13, 1907. AU of thèse mortgages 
woùId hâve been void under the bankrupt act prior to the amendment 
of February 5, 1903, in that they were executéd within four months 
before the filing of the pétition, when the bankrupt was jnsolvent, and 
by them the creditors named obtained a greater percentage of their 
debts than any other creditors of the same class. The main object of 
the bankrupt act, and one of its most bénéficiai results, was an eqUal 
distribution ampng his creditors of the e?tate of the. bankrupt. The 
efïect of the amendment referred to is ïri'most cases to practically de- 
/feat this bénéficiai intent, for it becomes necessary now to prove that 
the,party rèceiVihg the préférence had reasonable cause to believe 
.thajt.,it. ■yvas.intènded thereby to giye the préférence. The référée in 
■this case, had opportunity, whicb this court has not, of seeing in person 
thei parties to this transaction, of observjng their demeanor, and de- 
terteiftîiïg their credibilit^. The drcumstances Were suspicious, the 
nioi"tgàge^ were eiiaruted. when'thè bânkrùpt was grayely embarrassed. 
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and within less than four months of the date of filing the pétition, when 
it appeared that he was hopelessly insolvent. It appears that the 
bankrupt had in the year 1905 planted and raised a large crop o.' 
cotton, had paid ofï large sums of mongy advanced in the raising of 
the crop, and was in excellent crédit; that he was a young man et 
unusual energy and skill and of buoyant disposition, and that, encour- 
aged hy his success in 1905, he planted very largely in 1906, securing 
large advances, whereby he was enabled to ad;vance to tenants and 
others, having under his control about 79 ploughs. The year 1906, 
owing to weather conditions, was a disastrous one in the county where 
he lived, and the crop of that year was whoUy insufficient to realize 
an amount sufficient to pay his indebtedness, but his father, who was 
a man supposed to be of large means, having died that year, it was 
thought that he would share a considérable inheritance, and it appears 
that his crédit, therefore, was not greatly impaired. Being of san- 
guine disposition and energy, he expected to secure advances and to 
go on planting upon a large scale in the year 1907. He had among 
his assets claims against the tenants and others to whom he had made 
advances in 1906 amounting to about $20,000, and it was his hope 
and expectation that, if he succeeded.in raising the money necessary 
to continue his planting opérations in 1907, he would secure payment 
of this indebtedness, and, so far as appears from the testimony and 
from the finding of the référée, it was not until within a few days 
prior to the filing of the pétition in bankruptcy that, being unable to 
procure the necessary advances, he realized his true condition, and ,filed 
his pétition in bankruptcy. Harby, a mer chant în Sumter, had sold 
him goods during the year 1906, taking no note or security; thus 
showing entire faith in the good crédit of the bankrupt. It was under- 
stood between them that the money was to be paid about November 
Ist, and, not receiving payment, he went to the plantation of the bank- 
rupt about November Ist, obtained a mortgage, and transferred it to 
the estate of his father, of whom he was one of the executors, thus 
obtaining the money needed in his business. Harby bas testified that at 
that time he did not believe that the bankrupt was insolvent, and had 
no ground for believing that this mortgage was intended as a préfér- 
ence. Thè t'eferee bas found as a fact that the creditor had no reason- 
able cause to believe that the mortgage was intended as a préférence, 
and that he had no knowledge of the real pecuniary condition of the 
bankrupt. Mr. Frost, the largest creditor, whose claim amounts to 

about ; lived in Charleston. There is no testimony showing 

that the amount of this indebtedness was known to Harby or in that 
neighborhood. In the usùal course of business, such fact was not 
likely to be made public, and, although it was, well known that the 
crops were very short that year, it d;d not necessarily foUow that ail 
the planters in that 'région were insolvent. 'I do not find in the tes- 
timony sufficient ground to reverse the ref eree's conclusion as to the 
Harby mortgage, and it is therefore affirmed. 

, Tlie pext mortgage is that to Mrs.' H. H. I^ôriris for $3,000, dated 

jànuary 3d. It appears that Mrs. Nprf is was the mother of the bank- 

ifuptfSs.wife, and-,naturally any transactions bçtween the bankrupt and 

members of-Wë iamily required close jfieriatioyi The, common instincts 

153 F.— 30 
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of human nature incline one in failing circumstances to provîde for 
those of his own household, and the nearest of kin are likely to be pre- 
ferred. It appears from the testimony that the bankrupt had borrow- 
ed this money froin his mother-in-law éarly in the year 1906, to be re- 
paid in the autumn, whén his crop was sold; that in the âutumn, find- 
ing his crop shortj he proposed to his mother-in-law to extend the 
loan, and execûted this mortgage January 2, 1907, in order to secure 
it. There is nô testiïHony that Mrs. Norris was acquainted with the 
bankrupt's actual étBlditiôn. She lived in another county, separated 
bya river, and it appèai^s'tliat her son-in-Iaw and his wife, according 
to the testimony, weré ifl thé habit of paying a yearly visit. The same 
considérations which lecl the référée to the conclusion that Harby had 
no reason to believè in accepting the mortgage that a préférence was 
intended has led him to à like conclusion with respect to the mortgage 
to Mrs. Norris, and his order reèpecting it is affirmed. 

Nèxt'is the mort^ge to G. Manléy Norris for $1,000, execûted 
February 5, 1907. Thîs was only eight days before the pétition in 
bankruptcy was filed, when ail hope of weathering the storm must hâve 
been abaftdoned, and there is testimony tending to show sufficient 
knowledge On the part of the mortgagee of the bankrupt's actual con- 
dition as to put him upon inquiry, and, as that inquiry would hâve 
demonstratéd a hopeless condition of însolvency, the referee's conclusion 
that this mortgage is void, because the creditor had reastohable cause 
to believe that a preferetiçe was intended, will not be disturbed. 
' , The able and well-cOnsidered report of the référée, stating ail the 
facts ànd the law applicable thereto, renders furthér review unnecessary. 

The brders made b^ the, référée in accordance with the said report 
are affirmed. •' 



RIVER spiNNiNG CG. V. Atlantic MILLS. 

(Circuit Court, D. Rhoàe lalànd. Màrch 25, 1^7.) 
,: '- ,:' No,^ 2,741.. , 

SAtE9~<BREACH or CONTBACT BT' PtKOHÀSEB— REMEDT OF' SEIXBB. 

, The pi'içe of goods contractedto be sold and delivered, Ijut which hâve 
npt been deliv^red nor açcepted sOi-as to pass title to the-huyer, cannot be 
rèçovered under a count in assurûpslt for goods bargained and sold, the 
only remedy bf the seller bein^ an action for damages for breaeh of the 
contràct, and the rule Is thè same whether the contract is one to sell mere- 
ly or to manufacture and sell, in the absence in the latter case of the as- 
sent of the btiyer to an appropriation on the contract of, goods manuf aetur- 
ed by ,the seller, or unless they are of such pecuilar chàrkcter as not to be 
marltetâble. 
[Ed. Note.— For cases In point; see Cent. Dlg. vol. 43, Sales, §| 958,'960.] 

SAMB-lOôNSTRÙérrON or COHTKACT., 

A wrltten contract to sell a specifled quantity of yam of a stated 
quàlityv at k Stated prlce, ' to bé dellvered in emaller quantifies at inter- 
vals, 1b not one to manufacture and sell, but an executory contract to sell 
only, . alfhçugh the seller owned and operated a mlll for makiiig yam, 
and It was contempiateà by the partie? that the yarn should be spun 
at sùch mlil, since it wàs iiot bonnd to so make Ifc '"•-'■' 

[Ed. Notë.-^Cqntradts for saie of thlngs to be producéd or ùanufUbtur- 
cd, see note to Star Bje^wvMg Co. v. Horst; 58 G. C. A. 863.] i : • • 
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8. Sam*— Measube of DAMASEgroE Bkeaoh. 

Where a purchaser refuses to take goods bought which tt^e seller bas 
not on hand, but Is to manufacture or purcbase, the measure of bis dam- 
ages recoverable for breacb of the contract Is not tbe différence between 
the contract pries and the market priée of the goods at the time of the 
breaeh, but the actual profit he would hâve made on the sale. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 43, Sales, § 1106.] 
4. Same. 

A Company operating milla for maklng yam vrhich contracted to furnish 
to a buyer a quantity of yam to be delivered as reqnlred in the future, 
after the completion of a contract then existing between the parties, on 
the refusai of the bùyer to order or accept any further deliveries under 
the contract, held not entitled to recover as damages for its breacb a loss 
resulting from a resale of wool whlch It bought some two years before it 
was required and reserved for use in fiillng the contract, although It was 
sultable for use on other contraets ; such an élément of damages apparent- 
ly not being withln tbe contemplation of the parties when the contract 
was made. 

At Law. 

Walter F. Angell, Frank H. Swan, and Edwards & Angell, for plaîn- 
tiff. 

Rathbône Gardner, Wm. H. Thornley, Gardner, Pirce & Thornley> 
John W. Bocthby, and Boothby & Baldwin, for défendant. 

BROWN, District Judge. This is an action of assumpsit by the 
River Spinning Company, a Rhode Island corporation, against the 
Atlantic Mills, a corporation organized under the laws. of Maine, and 
was begun by attachment of real property by writ issued by the state 
court. Upon removal a jury trial was waived, and the case heard 
by the court on oral testimony and documentary proof s. 

The déclaration contains two spécial counts, also a count for goods 
bargained and sold, and other common counts. 

Findings of Fact. 
I find the f acts as f ollows : 

The foUowing letters passed between the plaintifF arld the défendant: 

"Providence, E. L, March 20th, 1900. 
"Mr. Andrew Adie, Agent, 

"Biivér Spinning Co., Woonsocket, B. I. 
"Dear Sir: I beg to conflrm the conversation over the 'phone to-day, and 
understrind that you bave sold us 250,000 pounds of what we eall the regular 
6% run woolen yam, at 81%^ a pound. Also 250,000 pounds of spécial 6% 
run, at 83iA^. This yarn to follow along after the présent contraets with 
you are fllléd. s. . 

"It was not mentioned to-day, as a part of the conversation, but as nearly 
as I can remember the conversation, previous to your illness and mine, we 
were to hâve at the beginnlng of this contract (if you iiicreased the capacity 
of your machinery at that time) deliveries of some 6,000/7,000 Ibs. per week 
more, than we are now receivlng. In other words, after your new machinery 
was in, ahd Installed. 

"It is also understood fo be a part of this contract, tbat the Atlantic Mills 
deliver ^o yQU 250,000 Ibs. of Noils, either 'X.X.' or 'X.X.X.' Z or P Noils, as 
tbey may be mailing from time to time, at 2^ per pound léfes,. than the con- 
tract price for this year, made with Mess. Asa Peck & Go. ' Will you, at your 
early convenlence, please conflrm the above. 

"Yours very truly, Atlantic Mills, 

"Chas. D. Owen, Agent" 
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"Woonsocket, R. I., U. S. A., March SOth, 1900. 
"Atlantic Mills, 

"0. D. Owen Esq., Agt.* 

"Providence, R. I. 
"Dear Sir: We beg to confirm your esteemed favor of tiie 20th inst. ae- 
cepting our offer of 250,000 Ibs. 6i^-Rvm Fllling Regular, at SlVi^., also 250,- 
OOO Ibs. 6%-Run. Spécial at 83%^. 

"Tlie above to follow présent Contracts. It Is also understood to be a part 
of this Oontract tliat you dellver.to us 250,000 Ibs. of JSfoils, XX or XXX Z & 
P at 33^. and 45(J. respect! vely. 

"We cannot yet détermine what additlonal dellveries we can malce with 
our Increased capaclty, but we fiilly expect to be able to give you 6,000 Ibs. per 
week more, in Qther words, % of our whole product. 
"We trust this wlll be satisfactory, and esteeming your f avors, 
"Yours vçry truly. River Spinning Co., 

"Andrew Adie, Agent" 

March 22, 1900, the plaîntiff bought 321,036 pounds of wool at the 
cost of $82,869.53. This was bought at a fair price at that date, and 
was suitable material for the manufacture of the yarn. The price, 
by mutual agreement, was subsequently reduced to 761/^ cents per pound 
for regular yarn, and 78^ cents per pound for spécial yarn, and the 
price of lioils was also ïreducçd. The plaintiflf delivered, and the de- 
fendant accepted and paid for, ail the spécial yarn; and the défendant 
delivered, and plaintiff paid for, the npils. The présent controversy 
relates to the lot of yâm whtch we may designate as 250(000 pounds 
of regular 6^ run wooleri yarn. It was understood by both plaintiff 
and défendant that the yarn hâd not been manufactured, but was to be 
manufactured by the plaintiff, and that spinning instructions were to 
be given by défendant to plaintiff. Referring to the provisions, "this 
yarn to follow along after the présent contracts with you ate filled," 
and "the above to follow présent contracts," I findthat, though de- 
liveries of spécial yarn were begun prior to the completion of contracts 
existing March 30, 1900, deliveries on previous contracts were not 
completed before September 24, 1902, and that the défendant was 
not in defaultjUp.to this date.; ; 

I find that from and after ëeptember 24, 1902, and until thé date of 
the plaintiff's wrît, March fe9, 1904, the plaintiff was willing and ready 
and able in ail respects to make deliveries at the rate of 24,000 pounds 
pèr week if the défendant had given spinning directions, or had so re- 
qùësted, and that the plaintiff repeatedly urged that spinning instruc- 
tions be sent. On October 21, 1902, the plaintiff by lettier informed 
the défendant that the plaintiff had been obliged to carry wool for the 
completion of the contract for a long period of time, and on November 
24, 1902, the plaintiff sent the défendant samples of Such wool. 

I fînd that the rate of deliveries of yarn was not' expressly agreed 
upon, but that the défendant, from and after September, 24, 1902, was 
bound to take deliveries at reasonable rates. In considering what was 
a reasonable rate^ I find that at the time of the contract the parties 
had in contemplation rates of delivery exceeding 18,000 pounds of yarn 
pgrweek. The "rate qi deliveries upon the previous contract of No- 
vember 18, 1899, I find not a proper or reasonable rate for deliveries 
under this contract. While there is doubt whether, by the terms of the 
contract of ' Noveiiiber 18, 1899, the défendant was to hâve an option 



EIVEB 8PINNIKG CO. V. ATLANTIC MILLS. 469 

merely as to the kind of yarn, or an option as to the dates and quan- 
tities of deliveries, the parties apparently treated said contract as if 
the latter were the true construction. This, however, is insufficient 
to import such an option into the présent contract. I find that the de- 
fendant did not, by the terms of the présent contract, hâve an unlimited 
option as to the time of deliveries, but was bound to take at reasonable 
rates, and that the plaintiflf was ready and willing to make such reason- 
able deliveries that, if the défendant had called for or accepted them, 
the contract would hâve been fuUy perfornied long before September 
12, 1903, the date claimed in the plaintifï's bill of particulars. 

At the date of the plaintifï's writ, March 29, 1904, the défendant had 
received and paid for 23,352 pounds of regular yarn, leaving unde- 
livered at this dat€ 226,648 pounds of yarn. Of tiiis the plaintiff had 
manufactured 43,885 pounds in anticipation of spinning instructions 
from the défendant. I find that the plaintifï, in proceeding to manu- 
facture said yarn, acted in reasonable reliance upon the defendant's 
original agreement to accept and pay for the same. About the early 
part of July, 1903, defendant's agent, Mr. Owen, was informed that 
the plaintifï's agent was anxious to get delivery directions for yarn 
that was manufacturing at plaintifï's tnill, and which plaintiff 's agent 
said plaintifï was "compelled to put into our stock awaiting his orders." 
Mr. Owen said that plaintifï was : manufacturing yarn for him now 
against said contract (of March, 1900) at great risk. I find no évi- 
dence as to the plaintiff's disposition of the yarn that it manufactured, 
save that it put the same into stock awaiting orders. I find no évi- 
dence of any act of appropriation of any spécifie yarn by the plaintifï 
to the défendant, and I find no évidence that the title to the yarn 
manufactured by the plaintifï ever became vested in the défendant 
prior to the date of the writ. I find no évidence that the défendant at 
any time assented in any way to taking title to yarn save upon spécifie 
orders for spécifie deliveries, and 1 find that nô spécifie order was 
given for any of the yarn in plaintifï's hands at the date of the writ. 
After the beginning of the présent suit the défendant received and paid 
for 10,687 pounds of yarn, leaving in the plaintifï's hands 33,198 pounds 
of yarn for which it claims the contract price. 

'The continuons failure of the défendant to give spinning instruc- 
tions, or to accept and receive reasonable amounts of yarn, was with- 
out justification, and excused the plaintiff from manufacturing more 
yarn than it did manufacture, and constituted a complète breach of 
the contract by the défendant prior to the date of the plaintiff's writ. 
The question whether the défendant, in explicit terms, made a refusai 
to accept more goods, I regard as immaterial, since the plaintiff's right 
to recover rests upon a breach of the contract already past at the date 
of the writ, and not upon an anticipatory breach, or upon an express 
déclaration by the défendant that it would not complète its contract. 

I find that 221,036 pounds of wool in plaintiff's hands at the date 
of the writ was more wool than was required to manufacture the 
182,176 pounds of .yndelivered yarn not manufactured. I find that 
100 pounds of wool will manufacture 110 pounds of yarn, and that 
the yarn in question was to contain 12 per cent, of material other than 
this wool, to wit, 12 per cent, of rioils. The sale ûf wool by the plain- 



470 ,•;,; 11;; it55'FaDBEAL'„8iBPOETEB.;-- .i ; ■■ ; 

tiff on April 6; 1904, ,was fairjy conducted, but; more wool was sold 
than was carrièd for the completion of the contract. The plaintiiï 
has offered no évidence as to the market value of yarn or of wool at 
the time of the defendant's breach or at the date of plaintiflf's , writ. 
I am, therefore, unable to détermine the market value of yarn at any 
time, or the market value of the wool at^any time other than at the 
date of the original purchase, March 22, 1900,'. and at or about the 
date of sale, April 6, 1904. At this date, which was after the date of 
the writ, the plaintifï sold 819,830 poùnds of wool for the priée of 

$58,740.13. ■; , 

; Ifind thàt the woolCpurchased JMarch 22, 1900, was not spécial ma- 
teifial; but material suitable for use in plaintiff's gênerai business; that 
the'plainfiff, in manufâcturing 250,000 pounds.of spécial yarn, might 
hâve. :used '83,333 pounds of said wool, and in the manufacture of 
67,236 pounds of regular yarn: might hâve used ;a considérable amount 
in additiort, had it so ehosen. The plaintiff lised none of this lot of 
wool, upon this contract, and in using other wool did not. consult the 
defendant4; I do not findthat thedefendant in any way, assented to 
the pitr<^ase, appropriation, or holding: of any of this vvool by thê 
plaintiff for the performance of this contractu I find^ithat, had the 
contract beenperforraed by the défendant» the plaintiff would hâve 
made a profit of 7^/2 cents per pound onyarti. I find also ail such 
facts not albove included as may be, i^ferred to or made the basis 
of the foUowing conclusions of law. 

The' 'iMfii^ciant has appendedto ité brief certain requests for find- 
iftgSi Thèse sèem totiiînvolve mixed lawi and facts ; but, as it may 
facilitatè a final disposition of the case, Iwill pass upon said requests 
as frar&ed. The first six: requests are each and ail denied. The 
seventh rèquest is in part granted, and the eighth and ninth requests 
are granted^ras will be seenfrom the following. conclusions of law. 

In thfe view that I takefof theicase, more spécifie findingsof fact 
seem untiécessary ; but, in case eîther party» sball désire a more spécifie 
firiding of facts, a request.thet'efôr may be filed within 30 days from 
the date of thèse findirigsi , , 

:, Çoi^çlusioris of Law. , 

The conclusions of law may best be stated in connection wîth the 
plaintiff's spécifie claims for damages. 

The plaintiff' daims:' : ;: ' ' 

(1) The contract price 6i 33,198 pounds of yarn manufactured and 
still in plaintiff's hands. ' '■ 

To support this item, plaintiff relies upon the count forgoods bar- 
gained ànd sold. This côunt cannot support the plîâhtiff's claim for 
the contract priée, for the reason that the title to th'e yarn did not 
pass to the défendant. Under such circurnstances,thë 'plaintiff's rem- 
edy isdnly damages for no'upferfôrmance df the contraét'. The rule is 
stated in 1 Ghitty on Pldg. (llth Am. Ed.) *347, *348 : 

"li thërè havé béen: rio deUvèry of thé goods, everi tUé count foir godds bar-' 
galiied and sold (not showlng a'dellvery) cannot be malntalneff, ïmlôs& it ap- 
pear that: tbere has been a^pomplete salé and the property Inthe goods had 
become vested in the dçfej^ds^tiby virtue of suct^le, and an actual accepta 
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ancé of the commodity by the défendant. ♦ * * Nor Is the property in 
goods vested In the défendant so as to render the common count for goods 
bargained and soïd sufflcient, unless the article has been finished, and specif- 
icaljy appropriated and set apart for the porchaser, and he has assented there- 
to." 

In Benjamin on Sales (5th Eng. Ed.) 816, 817, it is said: 

"It may be stated gênerally that the seller may recover the priée of goods 
sold either where the goods bave been sold and delivered to the buyer, or 
where they bave been only bargained and sold to him. [The latter form of 
action is applicable where the property has, passed, and the eontract has been 
cpmpleted in ail respects except dellvery, and delivery is not part of the con- 
sidération for the payment of the priée, or a condition précèdent to its pay- 
aient, as where payment is by agreement to be made irrespective of delivery, 
or where the condition of delivery has been waived by the buyer's refusai to 
take or receive delivery, or has been excused by the perlshing of the goods 
whlch are at the risli of the buyerl • • *] Where the property has not 
passed, the seller's claim must [as a gênerai mie] be spécial for dainàges for 
nonacceptance." 

See, also, Benjamin on Sales, pp. 805, 813, 

The plaintifî requests a ruling upon the following question: Was 
the eontract between the parties onç, of manufacture and sale ? 

I am of the opinion that the coiitraçt was an executory eontract for 
the sale of a specified quantity of yarn. 'ïhpugh I find that it was 
fuUy understood and contemplated by both parties that the yarn was 
to be spun at the plaintiffîs mill, the terms of the written eontract 
,did not impose upon. the plaintifî the obligation to spin this yarn, and 
its obligation would hâve been fully performed by the tender of yam 
of like quality spun at other mills. 

It does not seem practically important, however, whether this eon- 
tract be regarded as an agreemenjt to manufacture and sell, or as an 
agreement which did not bind the plaintifî to manufacture, but only to 
sell. 

"When the seller is.-to manufacture the goods for the buyer, the 
rule is that prima facie the property will not pass till the goods are 
completely made and are appropriated' with mutual assent." Benjamin 
on Sales (5th Eng. Ed.) 358. 

According to what seems thebetter authority, the action for the eon- 
tract price cannot be maintained even where the goods are manufac- 
tùred according to the eontract, in the absence of the defendant's 
assent to an a:ppropriation of the goods. Tufts v. Bennett, 163 Mass. 
398, 40 N. E. 173; Atkinson v. Bell, 8 B. & C. 277; Moody v. Brown, 
34 Me. 107, 56 Am.Dea 640; Tufts v. Grewer, 83 Me.. 407, 23 Atl. 
382; Sutherland on Damages, §§ 647-649, p. 1875; Harvard Law 
Revîew, March, 1907, p. 363 ; Kingman & Co. v. Western Mfg. Co., 
93.Fed. 486, 34 C. C. A. 489; 24 Am. & Eng. Enc. Law, pp. 1063, 
1118. 

^Btokwalter v. Clark (G. C.) 10 Fed. 793, on which the plaintiflf 
relies, is of the clasS of cases which relate to goods manufactured 
accordiiïg to a certain measuf,e,;pattem, or style, ' and pjEsuchpeculiar 
character that there is presumably no market for them. There is 
authority for the proposition that in this class.of casas an action lies 
: for tiié eontract pricô despite the defendant's refusai té take the 
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goods, and notwithstaûding that he has given no assent to receiving 
title othèr, thaii;that implied in his ôrdering goods; but even thèse 
cases dp not support the broad proposition that, because goods are 
ordered to be mariufactured, the maker may recover the contract price 
upon a refusai to receive them. 

There is no gênerai presumption that, ■ because goods are to be 
manufactured, they are not of a marketable character. The fact that 
the 6% run regular yarn was to be made to order would be entirely 
insufficient tO raise a presumption that it was not marketable. Such 
évidence as there is in this case on the subjeçt indicates that, as a 
matter of fact, yarn of the character in question is a staple for which 
there is a regular màrket. 

The reàsoriing in Bookwalter v.CIark (C. C.) 10 Fed. 793, is in- 
applicable to gôods of a marketable character, and it is specially inap- 
phca,blei îivhere .the seller ijlight hâve fulfilled his obligation by ten- 
dering goods made by other manufacturers. 

If there are exceptions to the gênerai rule that title does not pass 
without the buyer's assent to the appropriation of the- goods, this case, 
ùpon thé facts %s I find them, is not within such exceptions. The 
measure of damages as to the lot of yarn manufactured and still in 
the plaintiff'^ hànds shoyld be the différence between the contract 
price and the value of the ySrii in plaîntiff's hands. As there is no 
évidence tending to show the latter item, it is impossible to estimate 
plàintiff 'ë damages in respect to' this itôn^ or even to know whether 
it hâs suffered damage. At best, only horninal damages can be given 
for- this item. 

(3) Damages for failure to take' 182,176 pounds of yarn which 
plaintiff did not manufacture. 

■ I firid the plaintiff entitled to recbver as damages: (A) The profit 
which it would hâve made by the completion of the contract, to be 
figured by deducting from the contract price. the amount which it 
would hâve cost the plaintiff to produce the same at its mills. 

The proper rule of damages in this case I find to be that stated 
in United States v. Behan, 110 U. S, 338, 344, 345, 346, 4 Sup. Ct. 
81, 83 (38 Iv. Ed. 168) : 

"The prima facie measure of damages for the breach of a contract 'a the 
amount of the loss which the Injured party has sustalned thereby. If the 
breach consista in preventing the performance of the contract, without the 
fault of the other party, .»who Is willing to perform it, the loss of the latter 
will consist of two distinct items or grounds ôf damage, namely, flrst, what he 
has already expended towari^s performance (léss the value of materials on 
hand) ; secondly, the profltis that he would realize by performlng the whole 
conT:raet. 

''It does not lie, however, in the mouth of the party who has voluntarily 

and wrongfully put an end to the contract to say that the party Injured has 

not^been damaged at least to the amount of what he has been induced fair- 

ly and in good faith to lay out and expend (including his own services), after 

-j^k-ing allowance for the value of the ma^terlâls on Jiand, At least, It does 

.nàt lie in the mouth of the party In: fault to sa.y this, unless he can show 

'that the expenses of the party injured hâve been extravagant, and unneces- 

"'éai^ for the pTirpose of carrylng out theijontract" " ;' 

: See, alsoy Kingman v^ Western MîgxtCo., 92 Fed. 486, 3é C. C. 
Ai 489; Horst v!. Roèhm (C. G.) 84 Fed. 565; Roehm v. Horst, 9fl 
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Fed. 345, 33 C. C. A. 550; Kohn v. Dravis, 94 Fed. 288, 290, 36 C. 
e. A. 253. 

The défendant : contends that this rule of damages is inapplicable 
to the présent case, for the reason that the contract was an executory 
agreement for the saie and future delivery of a staple article of com- 
merce, and that the measure of damages for such an agreement is 
thé différence between the contract priée and the mariict price at the 
time of the breach. 

While this is a just rule to détermine a loss of profit on goods reâdy 
for delfvery at the time of the breach, as was pointed out in King- 
man v. Western Mfg. Co., 93 Fed. 486, 490, 34 C. C. A. 489, it is 
not the true rule as to goods not then made and ready for delivery. 
It is âl just rule for the buyer in a suit by him, because on the breach, 
having the money in hand, he may procure the goods on the market, 
and charge the seller* with the différence. But to measure the dam- 
ages of a seller who has not the goods on hand by the différence be- 
tween the contract price and the market price is often impractical, 
and would often be unjust. It would be equally unjust in a case 
where the seller was to make the goods himself, and in a case where 
he ^as to procure the goods from other manufacturers or jobbers. 
If the vendor can make his goods for less than the market price, he 
is entitled to his actual profit. If his goods are to be bought, or to 
be made for him by other contractors above the market price, then his 
profit would be smaller than the différence between the contract 
price and the market price. Only if the cost of production and the 
market price at the breach were the same would the rule be just, and 
this is practically to say that the rule would seldom be a just mode of 
determining the loss of profits. 

That there is in a suit by the seller no proper basis for a distinction 
between goods which he is to manufacture (whether bound to manu- 
facture or not), and goods which he is to buy, instead of to manufacture, 
is apparent from the rreasoning of the Suprême Court in Roehm v. 
Horst, 178 U. S. 1, 21, 20 Sup. Ct. 780, 788 (44 L. Ed. 953), where it 
is said: 

"If the vendor has to buy Instead of to manufacture, the same principle pre- 
vails," etc. 

In figuring what profit the seller has lost, he should be charged with 
ail expenditures which he would hâve been to for getting the goods in 
hand for delivery to the buyer, whether he was to make them him- 
self (voluntarily, or under obligation to do so), bave them made by 
other manufacturers, or was to buy them ready made. It is enough 
to shpw what would hâve been the seller's cost of acquiring the goods. 
The mode of acquisition is irrelevant to the rule that, in order to com- 
pensàte the seller, the buyer who has chosen to break a contract should 
pay the seller the profit he would otherwise hâve made. From the dé- 
cisions of the Suprême Court above cited, it appears that the prjnciples 
of compensation are not peculiar to cases where the seller agrées to 
manufacture, as well as to sell. Furthermore, the seller relies upon ob- 
taining tKe contract price because it includes his reimbursement as well 
as his profit. If he has the goods, he cah reimbur^se himself by sell- 
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ing them. He çannot reimburse himself :by selling what has nevér 
corne into existence or into his hands; and the fact that he is justly 
excused from niaking orgetting the goodèleaves him with no recourse 
but the buyer for reimbursement for expense and for compensation for 
loss of profit. The rule for which the défendant contends not only fails 
to give compensation to the seller for his actual loss of profit, but fails 
absolutely to recognize the duty of the buyer to reimburse the seller 
for expenditures. 

I am ;Qf the opinion that the plaintiff is entitled to recover as its loss 
of profit the sum of $13,717,19, being 71/^ cents per pound upon 182,- 
7681/2 pounds 0f yarn not manufactured. 

(B~) Plaintifï's loss on wool. 

The plaintifï claims as damages its loss on a resale of wool which it 
claims was left on its hands as a conséquence of the defendant's breach 
of contract. The facts, however, do not présent the simple case of a 
purchase of materials which the plaintifif could use only for the un- 
performed part of the contract. 

The wool was purchased in advance of the need for it. The plain- 
tifï could hâve procured the wool at any time it saw fit, and in buying 
consuhed its own views as to the market. The wool was of a kind 
suitable for use on other contracta, and could hâve been used on other 
contracts had the plaintifif sO chosen. It was held by the plaintifif for two 
yéars and a half before it was, in fact, needed for manufacture. This 
réservation of wool for so long a time does not appear to hâve been 
contemplated by either party in March, 1900, the time of the contract. 

It also appears that during this period the plaintifif had the oppor- 
tunity, had it so chosen, to hâve used 83,333 pounds in the manufacture 
of the spécial yarn. It elected not to do so, and used other wool for 
this purpose. It also chose to use in manufacturing for the deliveries 
of regular yarn other wool than that on hand. If, when manufactur- 
ing 67,336 pounds of the regidar yarn, it chose to purchase or to use 
other wool, it exercised its own judgment at a time more than two years 
after the original contract. If it prefèrred to reserve this wool for the 
later and final deliveries rather than to use it for the earlier deliveries, 
such a choice could hardly hâve been made without regard to the 
plaintiff's spéculations or opinions as to the wool market. The ap- 
propriation of this wool (if it was appropriated) to the final and more 
remote deliveries was an act of indepéhdent judgment. To do this 
increased carrying charges, and any act of the deferring of the use 
of this wool for the contract, was an expense not chargeable to the dé- 
fendant. 

That the plaintifif had oh hand so large a quantity of wool at the 
time of the breàch, or at the date of its^rit, seems to hâve been due to 
several reasoris — to its purchase of wool in advance of the need for 
immédiate use to fill defendant's orders; to its judgment that, in view 
of the condition of the market, it was advisable to do s6; to its élec- 
tion not to use any part of the Wool for the spécial yarn or on other 
orders ; to its élection not to use any part of the wool for its deliveries 
of regùlar yarn, or for thé yarn manufactured for delivery; to its 
réservation of tlie wool for the later ànd more remote deliveries. 

In àll thèse acts of independent judgment, opinions as to the market 
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were doubtless a fâctor. It is triie that the plaintiff had incurred a 
fixed charge for a certain quanti ty of wool; 'but, when it did so, it 
had the option of using the wool eitiér for this c»n©ther orders for yarn. 
There was no spécifie act appropriàting the wocfl. to this contract. It 
iSihardly probable thaf material suitable for use in its regular business 
would hâve been reserved during a period of môre than two years. 
unless during that time the condition of the wool market enabled the 
plaintiff to get wool at a price cheaper than the price it had paid for the 
wool on hand. So far as the plaintiff went in this contract, it used other 
wool; and, so far as can be known, had the plaintiff manufactured the 
remaining 183,176 pounds of yarn, other wool might still hâve been 
used, and the présent lot still havè remaîned in plaintiff's hands. 

The plaintifï contends that this wool was bought to çover this con- 
tract, but this means little more than that the plaintiff, in view of what 
wool it had on hand and of this contract, and doubtless of other con- 
tracts, thought it advisable on March 23, 1900, to bùy additional wool 
in anticipation of or as a précaution against a higher market. Can it 
be said that this défendant is in any proper sensé responsible for the 
fact that the plaintiff not only bought at a high market, but that it re- 
served the wool for four years and unloaded it on a low market? It 
must not be overlooked that this material was not spécial material 
adapted for use only on this contract, It was such material as was 
ordinarily used, and as was usable in the plaintifï's ordinary business. 

It is probable that the contract was a factor in the plaintiff's judgment 
that it should buy wool on March 33, 1900 ; but how important a factor 
it was in view of other considérations, of other contracts with this de- 
fendant and with third persons, or prognostications as to the wool 
market and as to other orders, it is impossible to say, That it was the 
sole factor, or even a principal factor, is not apparent. The amount of 
wool bought does not correspond to the amount required for this con- 
tract ; and the amount of wool reserved does not correspond with the 
amount required to complète the contract. There -seems to be little 
more warrant for saying that this lot of wool was appropriated for this 
contract than for saying that the lot of 349,000 pounds of California 
wool in the grease at 11^/^ cents a pound (which apparently was 
fîgured by Mr. Adie in estimating the profit) was appropriated for this 
contract. 

So far as the plaintiff bought wool merely to cover its obligations to 
deliver yarn, as a protection against a change of price of wool as dis- 
tinguished from the provision of material necessary for the contract, 
his dealings in wool must probably be regarded merely as a collatéral 
enterprise, for the results of which the défendant is not responsible. 
But, at ail events, the postponement of deliveries of the régular yarn 
for more than two years and six months seems to break ail connection 
between what was in the contemplation of the parties at the date of 
the contract and the final outcome. There was also the intervention of 
independent acts of Judgment in reserving the wool when an opportu- 
nity arose to use it. 

it is well settled that one whp breaks his contract is answerable only 
for such conséquences as may reasonably be supposed to be in the 
contemplation of the parties at the time of making the contract. Globe 



4T6 ;; 155 fedbeal bepoetbe. • • 

Refinin^ Co. v. Landa Cotton Oïl Co., 190 U. S. 540, 23 Sup. Ct. 754, 
4!7.I,. Ed. 1171. After a careful consicjeration of this item of loss, 
I atiï of the opinion that it was neither a necessary nor a contemplated 
conséquence of defendant's afctsy and is toqremote for allowance. 

ThgKplaintiff may take judgment for $13,717.19 damages, with in- 
terest frora September 13, 19-03.. 



TâE SHAWMUT. 

THE MYRTLB TUNNEL. 

(District Court, p. South Carolina. July 9, 1907.) 

1. SaLVABB^BaSIS Oi'.iÇÎOMPBISSATION— QUiL,SI Debelict. 

iPrlpia facie a:vçssel|found at sea In a situation of péril, wlth no one 
on bofticd, Is a derelict; but. wliere the master and crew have left tem- 
porartly for the purpose oif obtaining asèistance, and with intent to re- 
' turn and résume possession; she is not technically a derelict, althougli an- 
otlieij vessel flnding hier tosuch condition' and rescuing her is entitled to 
eaiyag^compensationa^ lu case of a derelict. , . 

[Ed.; rN<)te.^For cases ici point, see CentiDIg. vol. 43, Salvage, §§ 7, S.] 

2. SAME— SÇHOONEB TBMP0EABn,Y Abandonkd AT Sea— Salvaqe Awaed. 

Tbeschooner Myrtle Tnnnel, laden wîth eross-ties, was disabled by a 
liurrlcânfe ofC the Flbridà ' coast, and, a passing steamer being unabie to 
tow her, the mastér àûff crew tobb passage on such steamer to Charles- 
ton- to procure assistance. iThe master proceeded to Savannah, whei-e her 
ownerSj jçesided, who hlred two oeeanTgolng tugs to go In search of the 
schoçner. .Three days later the steamer Shawmut, on a voyage from 
JacliSoiivllIe to Philadélphia, flnding the schooner abandoned and water- 
logged, took her In tow and proceeded with her to Jacksonville, which 
was the nèarest port, : and some 60 to 75 miles, distant. Owing to her 
being so deep in the water, she conid not be takeu over the St. John's 
Bar, and the master of the Shawmut, after a delày of a day and a half, 
*y direction of his owiiers, took her to Charieston. One of the tugs 
sent out to sesfrch fot her came up with the Shawmut and her tow be- 
fore they reached the bar, and demanded that the schooner be surrendered 

. -^^to her, and also that she be taken to Charieston, advising the master of 

. the Shawmut that she eould not cross thè St. John's Bar. The other tug 

; , joined theni at the bar, and both aceompanied tlie Shawmut and tow to 

■ Gliàrleston. The value of the schoôida? ànd cargo was $38,500. HeU 

that, under the rule that a saivor is bound to the exercise of ordinary eare 

: , ; : only, the Shawmut was not chargeable with f ault whlch deprived her of 
the right to salvage or lessened the amoU,nt to which she was çntitled, 
because she proceeded to the bar and stayed thére until the mastdr could 
communlcate with her ovrner's agent at Jacksonville, or because of his re- 
fusai of the assistance of the tugs, or the use of an alleged defeetive 
hawseron the towage to . Charieston, which proved sufficient, but that 
she would not be allowed for the hire of two tugs eiigageâl to take the 
schooner into the harbor at Charieston, the t^vo tugs under hire from the 
ewners being présent, and having tendéred theif services; that under the 

. ' .drcumétances, and In view of the efforts being made hy the Owners to re- 
gain the schooner, which would probably bave been successful, the Shaw- 
, mut was entitled to an award equal to one-third the value of the vessel 
and cargo. 

[Ed. Note.— For cases in point, see. Cent. Dig. vol. 43, Salvage, S 69. 
Awards in fédéral courts, see note to Thé Lamington, 30 O. O. A. 280.1 
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In Admiralty. Suit for salvage, 
See 146 Fed. 324. 

Miller & Whaley, for libelants. 
Bryan & Bryan, for respondents. 

BRAWLEY, District Judge. The four-masted schooner Myrtle 
Tunnel, of which the Paulsen Company of Savannah, Ga., is manag- 
ing owner, sailed from Brunswick laden with cross-ties, bound for 
New York, March 31, 1907, and one day out was struck by a hurricane, 
her sails torn away, her forward house amidships stove in, waterways 
on port side and her deck load carried away, and was badly leaking. 
On April 3d her master requested towage by the steamship Mae to the 
port of Charleston; but said steamship, because of her own damaged 
condition and lack of coal, was unable to tow the schooner, and at 
1 :30 p. m. April 3d took off the master and crew, who arrived at the 
port of Charleston on the night of April 4th. The master forthwith 
teommunicated by telegraph with her owners at Savannah, and took 
the next train to that place. The owners hired the ocean-going steam 
tugs Jacob Paulsen and the Cynthia to go in search of her ; the former 
leaving on the same day, as soon as she could coal, and the latter on 
the second day thereafter, when she was free from prior engagements, 
and the master of the Myrtle Tunnel going on the Cynthia, of which 
Capt. Avery, a skillful and experienced navigator, was master. The 
Myrtle Tunnel had been abandoned at a point about 53 miles E. by S. 
from St. Augustine, Fia., in longitude 80° 16'; latitude 29° 40'. On 
the night of April 7th, the steamship Shawmut, owned by the libelants, 
of the value of. $100,000, with a cargo valued at $20,000, while on her 
regular route as a freight-carrying steamship, from Jacksonville, Fia., 
to Philadelphia, sighted the Myrtle Tunnel, and lying by her until the 
next morning, and finding that she was abandoned and water-logged, 
took: the schooner in tow, and started to return to Jacksonville. There 
was a slight discrepancy in the testimony as to the point at which the 
schooner was picked up; the libel stating it as being about 60 miles 
from St. John's Bar, and there is testimony that the master of the 
Shawmut told Capt. Brown that she was picked up at a point about 75 
miles from the St. John's Bar and about 90 miles from Charleston. 
The schooner was carried to the St. John's Bar, arriving on the after- 
noon of April 8th, where she remained until Wednesday morning, 
April lOth, ,on account iOf her inability, by reason of her depth of draf t. 
to enter the St. John's river. She was carried to Charleston and an- 
chored inside of the harbor on the afternoon of April llth. The steam 
tug Paulsen, which had been cruising in search of the Myrtle Tunnel, 
came up with the Shawmut having her in tow on Monday afternoon. 
Brown, the master of the Paulsen, states the time at 13 :30, and Hansen, 
the master of the Shawmut, states the time at S :15 ; Brown testifying 
that she was 26 to 30 miles from St. John's Bar, and Hansen testifying 
that she was about 18 miles. Brown testifies that he informed the 
master of the Shawmut that the tugs Paulsen and Cynthia had been 
sent by the, owners in search of the Myrtle Tunnel, that her draft was 
such that she could hot enter the St. John's river, and that he had 
papers ^iboard which would satisfy the master of the Shawmut of thèse 
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facts, and demandée! that the schooner be taken to Charleston, and the 
answer states that he required the steamship Shawmut to turn over 
the schooner tp said tugs to tow her forthwith to Charleston. The tug 
Cynthia, Avery, master, arrived at the St. John's Bar Monday after- 
noon, shortly after the arrivai there of the Shawmut, with her tow. 
Avery has described in détail his cruise in search of the Myrtle Tunnel 
and his plan of opération. He is an uncommonly skillful navigator, 
and there js little doubt that, according to the plan mapped out and 
foUowed by him, he would hâve discovered the Myrtle Tunnel within 
a relatively short time aftér she was actually found by the Shawmut. 

This court has recently been called upon to consider many of the 
questions involved hère (The Myrtle Tunnel, 146 Fed. 334; The Flora 
Rodgèfs and Thé J. W. Belano, 152 Fed. 286), and hâs reviewed most 
of the cases involving salvage awards. It is unnecessary therefore to 
State the law with much élaboration. 

The first question that arises is whether the Myrtle Tunnel is a 
derelict. Prima facie a vessel foùnd at sea in a situation of péril, 
with no one aboard of her, is a derelict; but where the master and 
crew leave such vessel temporarily, without any intention of final 
abandonment, for the purpose of obtaining assistance, and with the 
intent to retum and résume possession, she is not technically a dere- 
lict. It is not of substantial importance to décide that question. 
She was what may be çalled a quasi derelict; abandoned, helpless, her 
sails gone, entirely without power in herself to save herself from a 
situation not of imminent, but of considérable, péril; lying about 
midway between the Gulf Stream and the shore, and about 30 miles 
from either. An east wind would hâve driven her upon one, and a 
west wind into the other, where she would hâve become a total loss. 
Lying in the pathway of commerce, with nothing aboard to indicate 
an intention to return and résume possession, it was a highly meri- 
torious act upon the part of the Shawmut to take possession of her, 
and the award must be governed by the rules which govern in case of 
derelicts; the amount of it to be modified in some degree in the 
interest of the owners in considération of their prompt, intelligent, and 
praiseworthy efforts to résume possession of her, wherein they in- 
curred considérable expense. The contention of the claimants in the 
main is that this award has been forfeited or greatly diminished by the 
négligence and misconduct of the libelants. 

Stripped of the. vituperative epithets in which it has been articulated, 
the charge is : 

First. That the Myrtle Tunnel should hâve been taken immediately 
to Charleston, that being the only safe port, owing to her draft ; that 
in taking her to Jacksonville, where the depth of water is only 23 feet, 
she drawing over 28 feet, the schooner was exposed to unnecessary 
péril. It cannot be disputed that it is the duty of salvors to take the 
salved vessel to the nearest safe port, and that, of course, means a 
port into which she can be safely carried. There; was no outward or 
visible indication on the Myrtle Tunnel of her depth of draft. There 
was a sounding well, from which it could hâve htea approximated by 
allowânce for the skin of the ship and her depth of keel, which were, 
of course; unkndwn and unknowable quantities, and a very high de- 
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grec of intelligence and skill would hâve suggested sonie efïort to find 
out her draft ; but she was water-logged, the waves washing over her 
at midships, and when it is considered that lumber-carrying vessels as 
a rule do not draw as much water as was proved to be the case hère, 
that the master of the Shawmut was acquainted with the port of Jack- 
sonville, and his owners had an agent there, and that he had no Per- 
sonal acquaintance with the port of Charleston, although the Atlantic 
Coast Pilot, a copy of which he had in his possession, would hâve giv- 
en him the necessary information as to the depth of water on the bar 
at Charleston, it cannot be imputed to him as a culpable fault that he 
endeavored to make that port, which was nearer in distance. The 
first officer, who was aboard the Myrtle Tunnel, estimated her draft 
at 25 feet. If such had been the case, she could by pumping out hâve 
been enabled to cross the St. John's Bar. After the tug Paulsen, how- 
ever, came up with him early in the afternoon and gave him positive 
information as to the schooner's depth of draft, it was obvious that 
she could not cross St. John's Bar, and futile to attempt to take her 
to Jacksonville. It then became his duty to take her to Charleston, 
where alone she could find safe anchorage, and he would not hâve been 
absolved from responsibility for any damage had any accrued by delay 
or otherwise. The information communicated to him by the master 
of the Paulsen was accompanied by a demand that the schooner be 
turned over to him and to his consort the Cynthia, and as the master 
of the Shawmut was presumably not well informed as to his légal 
rights, it was not unnatural that he should désire to communicate with 
his owners, and, as he testifies that he was then only 18 miles from 
the St. John's Bar, the court does not acquiesce in the contention of 
the claimant that there was gross and culpable misconduct in pro- 
ceeding on his way. A high degree of care and prudence would hâve 
suggested that he proceed to Charleston, where eventually he was com- 
pelled to go ; but the rule of diligence obligatory upon salvors is that 
of ordinary care. The law does not and should not scrutinize too nar- 
rowly a service begun with meritorious motive to save property exposed 
to destruction, and so long as the salvor acts in good faith and exer- 
cises that skill and care which a man of ordinary prudence and capacity 
would be expected to use in the préservation of his own property, his 
claim for rémunération ought not to be defeated by showing that a 
greater degree of skill might hâve avoided any possible péril. Every 
hour's delay in removing a disabled vessel from the périls of the open 
sea to a safe anchorage should be avoided ; but the salvor in this case 
had an interest in the salved vessel jointly with the owner, and his con- 
duct, measured by that standard, which requires the same skill as is 
demanded for the préservation of one's own property, while it may 
not be free from criticîsm, seems to be free from that degree of cen- 
surable fault which should deprive him of the rémunération to which 
he is otherwise entitled. The imputation of improper motive in de- 
siring thereby to enhance his reward does not seem to be sustained. 

The second fault imputed is in remaining at the St. John's Bar from 
Monday evening until Wednesday morning, when he started for 
Charleston. It is some distance from the mouth of the bar to Jack- 
sonville, where the master could communicate with the agent, and ît 
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was not until Tuesday evening that the agent, who had to communicate 
with the owners in Philadelphia, gave him his instructions. While 
the court does not approve of such tardiness, it cannot characterize it 
as grossly culpable. . 

The third charge is'in rejecting offers of assistance from the tugs 
Gynthia and Paulsen, in not employing them to pump dut the Myrtle 
Tunnel, and in thé Shawmut proceeding to tow the schooner with an 
imperfect hawser. The master of the Shawmut had sent his engineer 
and others aboard the schooner while at the St. John's Bar to pump 
her out ; but it was f ound that the pumps were not iii working order, 
and after he determined to go to Charleston it does not seem to hâve 
been necessary to hâve pumped her out or to hâve called upon the 
tugs for that purpose, and nothing was done. Early on Tuesday 
morning, in a gudden squall, the hawser parted near the bits, and the 
schooner was carried out to sea, where the Shawmut proceeded to 
retake her. Every efïort seems to hâve been made in Jacksonville to 
procure a new hawser, but none was obtainable. The agent of the 
steamship tried to buy a hawser from Capt. Avery of the Cynthia, 
who refused to sell it, saying that he would not îurnish him tools to 
work with, but that he was willing to aid in every way possible, and 
to assist in towing, and so forth. The steamship's agent has testified 
that, in a conversation with Capt. Avery, the latter profifered assistance 
as a co-salvor, and there seems to hâve been at différent times during 
the periôd covered by the service a misconception on both sides of the 
respective rights and obligations of salvor and owner; but the ex- 
igencies of the case do not seem to render it necessary to state the law 
on that point with any fullness. That the owner has the right to offer 
assistance in salving his property could scarcely be disputed ; nor can 
it be questioned that it is the duty of the salvor to accept such as- 
sistance if he needs it. The only disputed point is whether the salvor 
needed the assistance of the two tugs'. That the Shawmut ought not 
to hâve undertaken to tow the schooner with a damaged hawser, if 
he would thereby endanger her safety, if he could procure a sound 
one, is not open to doubt. There is no direct testimony as to the con- 
dition of.the hawser, except that it parted on the night of the squall. 
If it parted by reason bi the chafing,' and it remained sufficiently long 
and sufficiently strong to afaswer the purpose of towing the vessel to 
Charleston, there does not seém to foe any grouiid to impute culpable: 
négligence in so using it, and the evént proved that this was the case. 
The testimony ôf Capt Avery was that he did not at that time con- 
sider it an àct of gravie imprudence on the part of the Shawmut to 
make the attempt, especially in view of the fact that the two tugs ac- 
companied the Shawmut and the schooner as a convoy, and were at 
hand to render assistance if any was needed, and so avowed their in- 
tention, and, as already stated, the hawser turned out to be amply suf- 
ficient for the purpose, and the vessel was broughtf^afely to Charleston. 

Fourth. The next ground of complaint is that dnarrival at the bar 
of Charleston the agent of the steamship hired two tugs, at a cost of 
$500, to bring the schooner into the harbor. The tugs Paulsen and 
Cynthia had beèn hired by the owners at the expansé of $150 a day 
each to search for their vessel. They were at the St. John's Bar, and 
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offered to assîst, if'needed. The Shawmutdid not need their service 
in towing, as she had sufficient power for that purpose, and, as- it 
turned out, did not absolutely need the hawser ; but on arrivai at the 
bar of Charleston tugs were needed to bring the schooner into port. 
The tugs Cynthia and Paulsen were there. They had left St. John's 
Bar in company with the Shawmut, and had been in sight of her ail 
the way. The master of the Shawmut and the agent of the steamship, 
who came to Charleston, well knew that the tugs were there, willing 
and able to do the service desired. They rejected this service and sub- 
jected the owners to the whoUy unnecessary expense of hiring other 
tugs. This was inexcusable, and was donc under the mistaken assump- 
tion that the Cynthia and Paulsen might claim to be co-salvors, and 
the award to the Shawmut thereby diminished. Even if such claim 
on the part of the tugs had been well founded, the amount to be al- 
lowed them would hâve been passed upon by the courts, and it is not 
to be lightly presumed that any court would give its sanction to any 
extravagant prétentions for such a service. This spécification of fault 
in the salvor is sustained. The extent of it is easily measured. It 
amounts to $500, the sum paid for the tugs, which will not be allowed 
as costs. 

As thë court has no doubt that this is a meritorious case of salvage 
successfully, accomplished, it only remains to fix the amount of the 
award. The Suprême Court, in Post v. Jones, 19 How. 150, 15 L. Ed. 
618, says that the true principle is adéquate reward according to the 
circumstances of the case. This court has hitherto in cases of dere- 
licts adhered to the ancient rule of awarding a moiety, with great con- 
fidence in its wisdom, as.affording some guide to and limit upon ju- 
dicial discrétion. This rufe has never been regarded as inflexible, and 
it must bend to circumstances. Two opposing considérations are al- 
ways operative upon the conscience and judgment in this class of 
cases. The one is the considération of public policy, which leads to 
the giving of a bounty sufficiently libéral to induce vessels to under- 
take the labor and to incur the hazards of towing floating wrecks 
and removing them out of the pathway of commerce, where they are 
a menace to life and property, lying like hidden and uncharted rocks. 
It is within the expérience of the court that the regular Unes of pas- 
senger steamships plying up and down this coast are reluctant to un- 
dertake this service, and some substantial reward is required to stimu- 
late it. The other considération is that for the owner, who has been 
led by providential calamity to abandon his property for the time being. 
The value of the property salved, the danger to it, the risk of life, the 
skill, labor, and the duration of service are ail éléments which hâve 
to be considered, The court has fixed the value of the schooner in this 
case at $33,000, and the value of the cargo at $5,500. There was no 
risk of life, no especial skill, or extraordinary labor. The danger to 
the schooner as she lay when taken by the libelant was not so great 
as is uÈual in derelict cases, for the owners at considérable expense, 
and with great promptitude, had employed ocean-going tugs, under 
the command of skill fui men, to cruise in search of her, and there was 
reasonable probability that they would hâve found her soon after she 
was taken in tow by the Shawmut. 
155 F.— 31 
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It seems, therefore, that an award 6f orie-third wdiïld be propëb 
in the circumstances detailed, and a decree for such amount will be 
entered, which will carry ail the costs incurred, except for the hxring 
of the tugs at Charleston, referred ta above. 



TBLLBR T. TONOPAH & G. K. R 

(Circuit Court, B. D. Pennsylvania. August 30, 1907.) 

No. 17, Aprll Sess. 1906. 

1. COEPORATIONS— DlBECTOES— CONTEAOT WTTS COMPANT. 

That directors of a corporation are personally interested în a contract 
made with the cèmpany and are to a certain estent to profit by It doea 
not necessarily coudemn the transaction. It merely calls upon them to 
Justlfy It. 

[Ed. Noté.— For cases In point, Bee Cent Dig. vol, 12, Corporations, §S 
1401-1415.] 

a, Same— Stockh:oi.dee's Surr— Injunotion Against Caeetino Out Con- 

TEAOT. 

Défendant rallroad company entered Into a contract wlth a syndlcate, 
Bome members of whlch were Its directors, and which ha^ built a Con- 
necting Une of road, by whlch défendant was to becoïne guarantor of 
bonds of a company organlzed to own such road to the amount of $1,- 
250,000, and was to receive 51 per cent, of the stock of such company, 
the syndlcate to receive the remainder and the bonds In payment for 
the road. The control of sueh Une was of great advantage to défend- 
ant, and the agreement was approved and ratifled by a large majorlty 
of the stockholders. There was no proof of any fraud or attempt on the 
part of the members of the syndlcate who wçre also directors of défend- 
ant to use thelr officiai position to benefit themselves at the expense of 
défendant, and they dld not in fact control the syndlcate. Eeld, that 
a single mlnorlty stockholder had no standing In equity to enjoln the 
carrylng out of such contract upon allégations that it ought to be more 
favorable to défendant 

[Ed. Note.— For cases in point, see Cent Dlg. vol. 12, Corporations, { 
1438.] 

In Equity. On final hearing. 

See 151 Fed. 607. 

W. Y. C. Anderson, for complaînanfc 

John G. Johnson and J. W. Bayard, for défendant. 

ARCHBALD, District Judge (specially assigned). Thîs îs a bill 
to prevent the consummation by the défendant company, of which the 
complainant is a stodkholder, of a projected agreement, by which it is 
proposed to guarantee the bonds of the Goldfield & Bullfrog Railroad 
to the amount of $1,250,000, in exchange for 51 per cent, of the cap- 
ital stock of that company, of the face value of $637,500. The charge 
is that the bargain is an unfair one, having been brought about by the 
directors of the défendant company with a syndlcate of which they 
are members, formed to promote the construction of the railroad, the 
imputation being thàt they hâve taken advantage of their officiai posi- 
tion to favor themselves and their associâtes personally. The de- 
fendant company's railroad runs from a point on the Southern Pacific 
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Railroad, about 100 miles, through tonopah to Goldfield, both in the 
State of Nevada, the part to the one place having first been built, and 
then the part to the other as an indépendant matter, and the two amâl- 
gamated ; and the road about which there is this controversy is an ek- 
tension of 79 miles beyond the end of the existing Hne to the newly 
developed mining région, bearing the euphonious name of Biillfrog, 
which has recently corne into prominence. The complainant holds 3^% 
shares of stock (7 preferred and 15% conimon, together of the par value 
of $2,240) out of a total of 21,500 shares, and stands alone in his 
opposition to the agreement, which was ratified by the rest of the 
stockholders at a meeting of the company, although it is said that orie 
or two others while not joining in the suit are in sympathy with it. 
But, notwithstanding this disparity, he is entitled to maintain the bill 
on his own account, if he is right with regard to the subject of it. 
Neither does it matter that he was oflfered an intérest in the first 
syndicate proposed, which he declined, and subsequently wanted to get 
into the présent one, after which he began thèse proceedings ; although 
it cannot be said to inspire confidence in the good faith of them. Nor 
is it to préjudice him that there was a previous bill by which, upon 
much the same grounds, he opposed and undertook to prevent the con- 
solidation of the original railroad to Tonopah with the extension to 
Goldfield, which he now acknowledges was imperative, and has proved 
immensely profitable ; the exchange of stock for bonds which he f orced 
— ^the one pa}àng 17 per cent, and upwards, and the other 6 — dis- 
crediting his efforts îf not suggesting an undue inclination to litigate. 
The position of the complainant is that the Bullfrog extension was se 
manifestly a paying proposition from the start, and so absolutely nec- 
essary to the business of the company, that the directors should either 
hâve seen to it that the company built the road itself, instead of lending 
îts crédit to others to do so, or if that was not practicable, and it was 
to be built by a syndicate in which the directors were interested, that 
the company should get ail the stock instead of merely a half of it, 
the enterprise being financed upon the company's guaranty. The facts 
are not exactly so, to say nothing of the use made of them. But that 
is not material. The ability of the company to build on its own 
account is asserted on the strength of the large retums received from 
the opération of its road, and the $350,000 of bonds in its treasury 
expressly reserved for the acquisition of new and additional property 
out of the issue authorized to take up those of the underlying companies. 
The crédit of the company also, it is claimed, if effective for the bene- 
fit of others, was equally available in its own behalf ; in which con- 
nection it is pointed out that the members of the syndicate hâve only 
been called on to pay 25 per cent, of their subscriptions, the rest of the 
money to build — some $600,000— having been obtained on the syndicate 
agreement without more. The complainant is even inclined to think 
that, if for any reason it could not raise the money on its own obliga- 
tions, the directors who are men of large means should hâve got it for 
the company on their personal crédit. Thèse are somewhat novel 
ideas — some of them — ^but they are not necessarily to be rejected upon 
that ground. Upon examination, however, they will be found to be al- 
together untenable, both legally and financially. 
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It is not necessary tOrtake much time over the suggestion that there 
was any duty on the part of the directors to raise money for the Com- 
pany personally. There might be exigéncies, when they would see 
fit to do 50, but they were ,not bound to. And as to the financing of 
the project, in the interest of the company, outside of this, the fact 
is, as appears from the évidence, that a number of financial institutions 
were approached in New York, Philadelphia, and elsewhere, in the 
effort to do so, but without success. No.one indeed could be expected 
tp advance money on the mère project to build, particularly in a new 
%JXd undeveloped mining région of uncertain stability, such as Bull- 
frpg then was. It is possible that the $350,000 of treasury bonds were 
available and could haye b^en marketed. But the road cost nearly a 
million dollars, and calledfo;^; cash, and the balance could hardly hâve 
been made up out of iticome. Nor was a second mortgage to be 
thpuglut of, the company beipg already heavily bonded. Beçides that, 
the stockholders were opposied; to using the money of the company to 
build: the extension, if. they did not actually vote against it. The only 
thing left was afriendly syndicàte, such, as was formed, -and ,the case is 
thus brpught doTTO to,,&e ^aiçpess of the arrangement proposed to be 
madewithit. ;; ;,; ■ < 

The exact proposition to. the company was that the syndicate would 
build and equip at their own cost and expense the extension from 
Goldfield to BuUfrog, a distance of y^Mniles, according to the loca- 
tion and survey which had been adopted, making it equal in ail re- 
spects to the road operated by the défendant company; and when so 
.completed, equipped, -and paid for, without any liens or incumbran- 
ces, excepting a first mortgage for $1,250,000 to secure 6 per cent. 
15;-year bonds, and capital stock of the same amount, ail of which 
stock and bonds were to be, acquired by the syndicate, thereupon, up- 
on the company undertaking to guarantee the bonds, the syndicate 
lagreed tp rturn over 61 per cent, pf the stpck, reserving tp themselves 
the benefit of -the balance. Or, in other words, without any risk ex- 
cept the contingent liability which it assumedby its guaranty — the 
>rpad being, ail built and paid for-^for the mère loan of its name 
the company was to get stock of the face value pf $637,500, putting 
;it in contrpl, the guaranty simply enabling the syndicate tp flpat the 
hpnds and g?t back the money which they had put into the enter- 
prise, with whatever profits there might be above that. Looking at 
it practically, the faimess of this seems hardly. open to question. 

The complainant does nPt object, if a syndicate is the only al- 
ternative, to the gênerai arrangement which is so putlined. He rec- 
pgnizes that it wpuld be disastrous, if the extension to Bullfrog is 
not secured and incorporated into the company's railroad System, and 
, that a guaranty of the bonds may be necessary to get this. But he 
wants ail the stock in exchange, apd not simply a part of it. He 
seems. to think that not only the directors, bvit their associâtes, can be 
made to take ail the risk and forego at^y of the benefits, and that he 
ra^d.hiSffelloyif stockholders, who hâve advanced nothing,.and assum- 
ed no responsibility, are entitled tp. ail of them, and this, uppn the 
principle that a trustée. can, take no advantage tp himself put of his 
position. There is no, question of the principle, but it is not ap- 
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plicable. Upon the same basis, not only the other half of the stock, 
but ail the bonds not needed to reirnbtirse the syndicate for its out- 
lays, would be equally demandable as a part of the profits, which seems 
to hâve been overlooked by the cornplainant or he possibly would 
hâve claimed them. 

There are several things, however, virhich stand in the way of adopt- 
ing his contentions. In the first place it is to be noted that there are 
33 members of the syndicate, only 10 of whom, holding considerably 
less than a controlling interest, are directors in the défendant Com- 
pany. And it can hardly be expected that those who are not will 
give up what is coming to them out of the enterprise, or that they 
can be constrained to do so by those who are. The bill is not to 
compel the directors as trustées to account for and surrender the prof- 
its which they will make, assuming that this could hâve been donc 
upon the présent showing. It aims to prevent the carrying out of 
the arrangement both as to the company and the syndicate, because 
of the complicity of the directors, who are charged with having used 
their position to favor it. Its purpose thus is négative, and except 
as it raay possibly force better terms outside of thèse proceedings, it 
can efïect a négative only. The cornplainant by thèse means may 
hold up the proposition in hope of a better one, but he is not in a 
position to compel it, nor can the court, if it had the power, be ex- 
pected. tobargain for it in his behalf, The bill is to be sustained, in 
other words, because the proposed arrangement is tainted or against 
conscience, and so to be prohibited, and not in order to hâve the par- 
ties comc; f orward with something possibly more favorable. 

The alternative, in case the arrangement should not go through, 
has therefore to be carefully looked to. The members of the syndi- 
cate, outside of the directors, who hâve put their money into the road, 
and takenthe chance of success (which the complainant to the con- 
trary notwithstanding, and by no grâce of his, was not so assured in 
the beginning as it seems now), cannot be expected: or required to get 
nothing out of it. The enterprise was a perfectly legitimate one, as 
to which i they are not in the least beholden to the company, and upon 
every considération they are entitled to the full benefit of it. If, 
then, they cannot secure the terms which they offer, and it must be 
everything or nothing in dealing with the company as the cornplain- 
ant would hâve it, they are likely, if indeed they will not be compelled, 
to go elsewhere with the property. And if, as the resuit, the road 
gets into the hands of a rival, as it may, it would be a blow to the 
company in comparison to which the half of the stock which is haggled 
for would be trifling. The complainant thinks that self-interest can 
be relied on to prçvent this; enough of the syndicate, outside of the 
directors, being stockholders in the company. But this is taking large 
risks. And what right has the complainant to fbrce the issue, or to 
impose any such extrême and obstructive policy upon the other stock- 
holders ? He comes into court as the champion of the company, but as 
ail, except possibly a hesitating contingent, hâve declared against him, it 
is simply a question of his own interests. He admits, however, that 
there will be no direct injury to thèse, and that his stock will be worth 
just as much if the arrangement is put through as if it is not. His 
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only complaînt is that it would be worth more with a better bàrgaîn, 
which seems to be his idëa of ififepfarable damage. But, looking'to the 
pôssibilities, his own bill is the real menace to his holdings, not to 
say those of others. Aftd While he mày be willing to take the chances 
upon it for himself, he cannot ask that others shall be put at any such 
hazàrd. 

The- compiainant's case is thus'tclearly destitute of equity. It may 
be that the directors are on borà sides of the proposed arrangement, 
and to a Certain extent are to profit by it. But that does not necessarily 
condèmn it It merely calls upon them to Justify it. Jesup v. Rail- 
road (C. C.) 43 Fed. 483; • And this they hâve abundantly donc. The 
proposition made to the company is not an unfaif one. The directors 
haye not used their position to unduly favor it. It is to the decided 
interest of the company that it should be accepted. It wbuld be dis- 
astrdus, if as a resuit of thèse proceedings or for any cause it should 
be divertèd and go elsewhère. The syndicate was made up with con- 
sidérable diffïculty, parties who were approached being reluctant to 
go into it, for which the pendency of the complainant's previous bill 
was not a Httle responsible. It was organized as the only alternative 
to promote the interèsts of the company and put through the road for 
its benefit, giving it control and heading ofï other roads which were 
talked of. A better bargain, giving up less stock, could admittedly 
be made with Senator Clark, who has large interèsts in the direc- 
tion of Balîfrog and is seeking a similar entry into it. The guaranty 
of the company is of course of value, and, enabling the syndicate to 
float the bonds, as ît will, they can afford to pay for it. But the li- 
ability assumed is not large, being indirect and contingent and the 
property good for it, the road having been completed and equipped 
while thèse proceedings were pending and being now successfully 
operated. The price to be paid is substantial, the stock offered to be 
tumed over having a par value of $637,500, which is likely to be, if 
it has not already been, realized. And it gives control pf the property, 
which is ail important. To demand more than this, upon an ail or 
nothing policy, makes the bill little better than an attempted financial 
hold-up. By every considération, therefore, being opposed to the 
best interèsts of the company instead of conserving them, it must be 
dismissed, and the arrangement complained of be allowed to be pro- 
ceeded with. 

Let a decree be drawn in favor of the défendants, with costs. 



CRUCHBT v. RED EOVEB MIN. CO. 

(Circuit Court, D. Massachusetts. July 10, 1906.) 

No. 358. 

Bankbuptct— Bffeot of Pétition— Bxcr-usiVENESs of Jubisdiction. 

A fédéral court was wlthout jurlsdlctlon to entertain a creditors' suit 
against a foïrèlgn corporation, and to appoint a receiver theréin, where 
at the time sneh suit was commenced a pétition In bankruptcy was pend- 
ing agajnst; the défendant In the district of Its domicile, which was after- 
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' ward followed by an adjudication ; and, on the fàcts betng made known 
to the court, such suit wlll be dismlssed. 

[Ed. Note. — jTirisdictlon of fédéral courts In sults relatlng to bank- 
ruptcy, see note to Balley v. Mosher, H 0. C. A- 813.] 

In Equity. On plea to the jurisdiction and motion to dismiss. 

H. H. Armington, for plaintiff. 

James A. Tirrell, for défendant 

Franklin & Tedrow, for trustée in bankruptcy. 

CQLrT, Circuit Judge. On Msrch 18, 1905, a pétition in învolun- 
tary bankruptcy was filed against the défendant in the United States 
District Court for the District of Colorado, and on May 22, 1905, 
thé défendant was adjudged a bankrupt. The défendant is a mining 
corporation organized under the laws of Colorado, and its property 
is located within that state. 

On April 21, 1905, this creditors' bill was filed in the United States 
Circuit Court for the District of Massachusetts, and a receiver ap- 
pointed; the counsel for the défendant appearing and consenting to 
the entry of the decree. 

The bill did not allège the pendency of bankruptcy proceedings in 
Colorado, nor was this fact in any way brought to the attention of the 
court. If it had been, the court would hâve refused to take jurisdic- 
tion of this bill, since it would be manifestly destructive of the funda- 
mental purpose of the bankrupt act, and lead to endless confusion, 
for the Circuit Courts to entertain creditors' bills like the présent one, 
after the commencement of proceedings in bankruptcy against the 
insolverit. Nor are we aware that any Circuit Court has ever enter- 
tained such a bill, and appointed a receiver, where it had notice thaï 
bankruptcy proceedings had already been commenced against the 
défendant. 

The jurisdiction of this court under this bill, and of its receiver, 
is limited to the district of Massa,î;husetts ; and, since no property of 
the défendant has come into the possession of the receiver, the rights 
of creditors and of ail parties having any interest in the bankrupt's es- 
tate hâve been up to the présent time in no way affected by the entry of 
this decree appointing a receiver. Under thèse circumstances, it is 
clearly the duty of the court to dismiss the bill and discharge the re- 
ceiver. The authorities upon this point are numerous and conclusive. 

The jurisdiction of the bankruptcy court "is absolute, paramount, 
and exclusive to adjudicate the question of bankruptcy, to settle and 
liquidate the estate of the bankrupt, and as to ail matters and ques- 
tions arising in bankruptcy proceedings touching the persons and 
property of the bankrupts, their relations to their creditors, and the 
rights of creditors in and to the bankrupt's estate, from the commence- 
ment of the proceedings to their close." Brandenburg on Bankruptcy 
(3d Ed.) § 36, and authorities cited ; Loveland on Bankruptcy (2d Ed.) § 
18, p. 76; In re Watts & Sachs, 190 U. S. 1, 27, 35, 23 Sup. Ct, 718, 
47 L. Ed. 933. 

In Bank v. Sherman, 101 U. S. 403, 25 L. Ed. 866, the Suprême 
Court said: 

"The flUng of the pétition was a caveat to ail the world. It was, In effect, 
an attachment and Injunction. Thereafter ail the property rights of th» debt- 
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or.werè Ipso facto in abeyancBuntil the final adjudication. If that wppe tn 
his favor, tliey revlved, and were again in full force. If it were against him, 
tbiey-weEÇ extlnguished astp Wifl, and vested in tlie assignée for the purposes 
of tlie trust with whlch lie was^ cha,rged. Tiié banlcrupt'bçcàme, a^ it were, 
for many purposes civiliter mortuus. Those who dealt with his property in 
tbe inteïval between the fllingiof tlie pétition 'aiid' the final adjudication did 
so at their péril. They could lirait neither tbe power of tbe court nor the ef- 
fect of tbe final exercise of Its jurisdiction. With the Intermediate steps they 
had nothing to do. Tbe time of tbe fllifig of tbe pétition and tbe final resuit 
alone concerned them." i • ■'■ i 

In the case of ïh re Benedîct (Di C.) léOFed. 55, the court saîd : 

"It must be rememlDered, hëwevêr, that this Is strictly a proceeding in rem, 
contemplating only temporary eontrol of certain property. A proceeding in 
banljruptcy Is sui generis. The flling of an involunt9.ry pétition is not the 
commencement of a suit against tbe failing debtor to recQver debts due. It 
contemplâtes ratber the collection and distribution of an estate. Such pro- 
ceedings do not abate by the death of the alleged banlsrupt occurring after 
the pétition and before thè' adjudication. In re Hicks (D. O.) 107 Fed. 910 ; 
In re Spaiding (D. O.) 134 Fed. 507. Another fact must be lîept in mind. 
The very property Bought to be reached bas been by virtue of the act of 
Congress brought sub modo under fédéral influence and contrpl by tbe flling 
of tbe involuntary pétition, which bas, so to speak, imposed a status upon 
ail the property of the alleged -bankrupt everywbere. Bank v. Sberman, 101 
U. g. 403, 25 L. Ed. 866; Mueller v. Nugent, 184 U. S. 1-16, 22 Sup. Ot 269, 
46 L. Ed. 405. Such pétition, when flled, is held to be 'a caveat to ail the 
world,' and to operate upon such assets like an attacbment oi: injunetion. 
Such légal resuit is not expressly provided for in the text of the law, but is 
predleated by the court u|«>n tbe gênerai écope of tbe act and the purpose of 
Congréss;" ' • - 

See, aiso, State Bank of Chicago v. Cox (United States Circuit Court 
of Appeals for the Seventh Circuit, October, 1905) 143 Fed'. 91, 74 
C._ C. A. 285, published in the Central Law Journalof April 6, 1906, 
with an exhaustive note reviewing the authorities by William Ritchie. 

A decree may be entere,d dismissing the bill. 



A. OVERHOLT & CO. v. GBRMAN-AMERICAN INS. CO. (and nine bther 

cases). 

(Circuit Ctourt, W. D. Pennsylvania. August 7, 1907.) 

,;I>ros. 64-66, 94^100. 

RiotovAL or Causes— TiMÈ foe Piling Pétition— Pennstlvania Peaotice. 

Under the removal statute as amended by Act Aug. 13, 1888, c. 806, 25 
Stat. 4S3 [U.S. CQmp.St. 1001, p. 508], which permits a pétition for re- 
moval to be flled on or before tbe time when the défendant is required by 
tbe laws of tbe state ôr rules of tbe sta te court to ansWer or plead to 
tbe déclaration or complalnt, a pétition must be flled by the time an af- 
fldavit of défense Is required by tbe Pennsylvania practice, which, undei 
tbe rules of tbe court, is an answer to plaintiff's claim and f rames the 
Issues to be tried. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 42, Bemoval ot Caus- 
es, § 141.1 ' 

On Motions to Remand to; State Court. 

Gordon & Smith, for plaintiff. ' 

Jennings & Jennings, for défendant. 
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EWING, District Judge. Thèse cases are before the court on 
motions to remand to the common pleas of Fayette county, Pa., from 
which they were removed by the several défendants without leave or 
authority of that court. 

It seems that, when apphcation was made to the court in which 
the suits were originally brought, it embraced, not only a pétition to 
remove, but also a pétition to consoHdate varions cases against the 
same company, which process of consoHdation. the défendants of their 
own volition made in transferring the causes to this court, although 
the apphcations aforesaid had been denied by the court of original 
jurisdiction. ' ' . 

Several reasons are assigned in support of the motions to remand 
but the only one thought necessary to refer to is that the application 
for the removal of the causes from the state court was made too late. 
The . act of Congress in such cases provides that the pétition for re- 
moval may be fîled "at the time, or any time before the défendant is 
required by the laws of the state or the rule of the state court in 
which said suit is brought to answer or plead to the déclaration or com- 
plaint of.the plaintifï." The rules of the court of common pleas of 
Fayette county aforesaid provide that : 

"In ail actions on pollcles of insurance, etc., if the plalntiffi shall flle on or 
before the return day of the writ, a statement showing the amount he be- 
lieves to be due from the défendant, tçgether with a copy of the book entries 
or instrument upon which the suit Is brought, etc., he shall be entitled to 
judgment for want of an affldavlt of défense, as follows, viz. : If the wrlt 
shall hâve been dnly served and the said statement shall hâve been duly flled 
and a copy thereof sen'ed on the défendant prior to the return day, judg- 
ment by default may be entered any day after flfteen days subséquent to the 
service of said statement, etc., unless the défendant fllés an affldavit of dé- 
fense." 

The provisions of this rule were complied with by the plaintifï in 
thèse cases, so far as the service of the writ and the filing and serving 
of a copy of the statement on the défendant is concerned, and the de- 
fendants also complied with its provisions by filing, on the return day, 
afifidavits of défense. The writs in ail thèse cases, except in those 
cases embraced in No. 94 o£ November term, and one of the cases 
embraced in No. 95 of November term, were served on March 14, 
15, and 16, 1906, and those in No. 94 and one in No. 95 of November 
term, on March 20, 1906, and the return day of ail was April 3, 1906. 
By the above cited court rules the défendants were required to file 
afïîdavits of défense on April 3d in ail the said cases, except those 
served on March 20th, where they were required to file them on April 
4th. But the défendants filed ail their affidavits of défense on April 
2d, and the pétition for removal was not presented to the court until 
April 13th. 

It is now contended by the plaintififs that, the pétitions for removal 
having been presented after the défendants were required by the 
rules of the state court to file affidavits of défense and did so file 
such affidavits, it was then too late to remove said causes; while the 
several défendants insist that the requirements of the act of Congress 
that the application for removal shall be made before they are required 
to answer or plead to the déclaration or complaint of the plaintifï 
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does not embrace affidavits of défense, but merely technical answers 
and pleadings. Thèse claims of the respective parties présent the 
questions before «s fbr détermination. The procédure act of May 25, 
1887 (Laws Pa. 1887, p. 371, No. 158), in its third section directs 
that "the statement * * * in the action of assumpsit shall be replied 
to by affidavit," and the above cited rule of the state court in section 
4 déclares that : - 

"In ail cases where an affldavlt of défense Is required, It shall set forth 
speclflcally and at length tJie nature and character of the same and shall state 
whetl^er the défense Js tpthe whole or a part of the clalm, and if only to a 
part It shall state to'whàt part, and ail Items of the plalntifC's clalm not 
traversed or denied shal^ be taken as confessed." 

Gbnceding that an affidavit of défense in Pennsylvania pfactice is 
no part of the pleadings, as declared by the Suprême Court in Muir 
V. Insurance Company^ 203 Pa. 338, 53 Âtl. 158, yet it is an-answer 
to the plaintiff's claini, aiid under the said ruies of tourt détermines 
what the issue between thè parties is, for only those matters alleged on 
the one side and denied on the other are by those rules put in issue, 
ahd, indeed, the answer ôf the défendant under the rules of court of 
Allegheny county makes the answer an affidavit of défense, for in 
section lof nile 8 it is difected that the défendant shall "file an answer 
verified by affidavit and such items of the claim and materiâl averments 
pf fact as a!rè not directly and specificàlly traversed and denied by the 
answer shall be taken as admitted," and by section 3 it îs further 
provided: 

"If the speclflcation and statement be flled with the prseclpe, they shall be 
taken as an affidavit of clalm, and défendant shall, wlthout further notice, 
flië bis answer thereto wlthin the time required for flllng affldàvlts of dé- 
fense, which answer shall be taken as an affldavlt of défense." 

Thus in éveryviéw o^ the case an affidavit of défense is an answer 
to the plaintifï'ë claim, and so important in this respect that it f rames 
the issue to be tfiëd between the parties. 

In Martin V. B. &' O. R. R. Co., 151 U. S. 673, 14 Sup. Ct. 533, 
38 L. Ed. 311, Mr. Justice Gray, in delivering the opinion, says that this 
provision rëgarding the time for the présentation of a pétition for re- 
moval "allow*^ the pétition for removal to be filed at or before the time 
when the défendant is required by the local law or rule of court 'to 
answer or pleàd to the déclaration or complaint.' Thèse words make 
no distinction between différent kinds of answers or pleas." And 
àgain: 

"Oonstruing the prôvlsiou now In question, having regard to the natural 
meaning of Its language, and to the history of the législation upon this sub- 
ject; the only reasonable inference Is that Cîongress contemplated that the 
pétition for removal should be flled in the state court as soon as, the défend- 
ant was required to make any ^efense whatever in that court, so that, if the 
case should be réinoved, the validity of any and ail of his défenses should 
be trled and determined in the Circuit Court of the United States." 

To the same effect, also, is Wabash Western Railway v. Brow, 164 
U. S. 271, 17 Sup. Ct. 126, 41 L. Ed. 431. It was upon the authority 
of thèse two cases that it was determined in Muir v. Insurance Com- 
pany, supra, that the pétition for the removal of the case fronr the 
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State court to the fédéral court should be filed before the défendant is 
required tb file an affidavit of défense. The same principle is again 
declared in Powers v. Chesa.peake & Ohio R. R. Co., 169 U. S. 92, 
18 Sup. Ct 264, 42 L. Ed. 673, where it is stated that "undoubtedly, 
when the case, as stated in the plaintiff's déclaration, is a removable one, 
the défendant should file his pétition for removal at or before the 
time when he is required by the law or practice of the state to make 
any défense whatever in its courts." According to the plain interpré- 
tation of thèse décisions, the application for the removal of thèse 
causes was made too late, and the pétition to remand must be grant- 
ed. It may be stated that thèse cases hâve ail been tried in the state 
court and passed upon by the Suprême Court oh appeal and the 
j'udgments of the lower court affirmed. 
The cases are therefore remanded. 



HARTON T. HOWLEÏ et al. 

(Circuit Court, W. D. Pennsylvaniïu August 8, 1907.) 

No, 20. 

1, AbATEMRNT and RŒVIVAI/— PENDKNOT OT AnOTHEB Suit— FEDERAL AHD 

State Coubts. 

The pendency of another action between the saine parties for the 
same cause in a state court is nût a bar to an action in a fédéral court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Abatement and 
Revival, § 87. 

Pendency of action In state or fédéral court as ground for abatement 
of action In the other, see notes to Bunlier Ulil & Sullivan M. & O. Co. v. 
Shoslione M. Co., 47 G. C. A. 205 ; Barnsdall v. Waltemeyer, 73 0. 0. A. 
621.1 

2. OOUETS-^UBISDICTION OF Fedebai. Oouets— Cttizenship ov Pabtt. 

Plaintiff had for many years been a résident of a city in Pennsylvanla. 
Some two years before the eonimencement of suit he became superinten- 
dent of a company engaged in drilling oil wells, which required his prés- 
ence the greater part of the time at the place where the company was at 
work.' A year later, the most of the wells on which It was then eugaged 
being in the vicinity of a town across the river in Ohio, 16 miles from his 
résidence, he established his headquarters there, hlring a room in a hôtel, 
where he stayed through the week. His family, eonsisting of a wife and 
son, remalned in Pennsylvanla, where his wife built a résidence, and he 
usually spent Sundays there. He was In the directory there as a rési- 
dent, paid taxes there, and voted there when he last voted. Hclil that, 
notwithstanding his testlmony that he was a résident of Ohio and al- 
though he may bave Intended to remove to the Ohio town, he was In 
fact still a résident and citizen of Pennsylvanla, and could not maln- 
tain a suit In a fédéral court against another citizen of that state. 

On Plea to the Jurisdiction. 

George C. Bradshaw, for plaintiflf, 

R. B. Petty and Thomas B. Alcorn, for défendants. 

EWING, District Judge. In the bill.filed in this case the plaintiff 
claims to be a citizen of the state of Ohio, and allèges the défendants 
are citizens of the state of Pennsylvania ; and to that bill Prank P. 
Howley has filed a plea to the jurisdiction, stating therein that the 
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plaintifï, as well as thé defendants/is avcitizen and résident of the state 
of Pennsylvania, and also that another action between the same parties 
for the same subject-matter had pteviously been inçtituted and is still 
pending, undetermined, in the state courts of Pennsylvanie. 

This second ground of objection to the jurisdiction of this court may 
be disposed of first. It has been repeatedly determined that the 
pendency of another action between the same parties for the same 
cause or causes in the state courts is no bar to a similar action in the 
courts of the United States, as they are regarded as foreign courts for 
that purpose. .: 

Upon the question ofcitizenship. considérable testimony has been 
taken, which may be briefly summarized as follows: The plaintifï was 
born and raised in Beaver county, Pa., and while for a time prior to 
his marriage he resided in anothe.r ^tate, from his marriage in 1889 
up to March, 1905, it is admitted his résidence was in Beaver, Beaver 
county, Pa. Up to about the latter date he was engaged in the building 
and contracting business, but then became interested in the Old Colony 
Oil Company and the ShàHvnee Oil Corporation ; the former now coit- 
ducting a contracting business in the line, of drilling wells and the 
latter an oil producing company. Of both thèse companies the plaintifï 
is superintendent and manager, and the prosecution of his work for 
the former company naturally requires him to spend most of his time 
where their work lies, and for the latter company he has charge of 
their leases, which embrace territory in western Pennsylvania, eastern 
Ohio, and West Virginia, Plaintiff's family consists of himself, wife, 
and one son, now grown and in employment. In March, 1905, he claims 
to hâve left Beaver, and resided until the spring of 1906 in the west- 
ern partof that county, back of East Liverpool, in the neighborhood 
of Smith's Ferry, and since March, 1906, he allèges that his résidence 
has been East Liverpool, Ohio. He says his work during that period 
and for some time to corne has been and will be in the neighborhood of 
East Liverpool, within a distance of some six miles, and that that is 
the moët convenient point for him to his business. In East Liverpool 
he has quarters in a lodging house known as the "Hôtel HoUenden," 
occupying there a room on the third flioor, which he uses both for his 
bedroom. and his office. He takes his meals wherever he happens to be. 
That hôtel furnishes no meals. During the time he has been at East 
Liverpool and in the neighborhood of Smith's Ferry his family has 
continued to réside in the town of Beaver, where his mother also résides. 
In the fall of 1905, through negotiations conducted in part by himself, 
his wife purchased a lot in Beaver and subsequently erected thereôn a 
dwelling house, completing it in the late summer or early fall of 1906, 
which she and her son hâve since occupied as their home. There is no 
disagreement or lack of harmony in the family and no séparation of 
husband and wife. The plaintiiï states that he hopes before long to be 
able to hâve his family with him in East Liverpool, and that so long 
ago as last fall he spoke to a real estate dealer in Beaver about trying 
to sell his wife's property there. He accounts for his wife and son re- 
maining there by stating that his son is in employment there, or in that 
neighborhood, and that his wife stays there in order that he may live at ~ 
home with her, as well as because of their ownership of that property. 
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The plaîntiff's name appears in the local directory of Beaver as a 
résident of that place, and he is also réglëtered as a voter and assessed 
for taxation there, both for'the years 1906 and 1907, and he admits he 
voted there in the fall of 1905, the time he was staying- near Smith's 
Ferry. He spends practically ail of the week, except Sunday, in and 
about East Liverpool, and his room there is rented by the month. 
Sundays he generally spends with his family in Beaver. He has never 
exercised any of the rights nor borne any of the burdens of citizenship 
in East Liverpool, admitting that he has not paid any taxes there, and 
claiming that he has not voted there because the laws of Ohio require 
two years' résidence. He states it is his intention to remain in East 
Liverpool so long as his business pays him as well as it does now, but 
admits his position woûld require him to go any place where the work 
of the corporations by which he is employed would demand. Thèse 
corporations hâve their offices in Beaver, and both the plaintiflf and his 
wife hâve sonie interest in one or both of them. The charaçter of the 
work in which the plaintifï is engaged is such as to make it very un- 
certain as to where he will be at any particular time in the future, 
and the probability is that, like ail others following similar vocations, 
he will be going about from place to place, remaining not very long and 
for no definite time in any one locality. East Liverpool is about 17 
miles distant from Beaver, with rail communication, and the plaintiff 
pays $16 per month for his room at the former place. 

The question for détermination, then, is whether the plaintifï is a 
résident of Ohio or Pennsylvania, and under the pleadings in the 
case the burden of showing that he is not a résident of the former state 
rests upon the défendant. "To efïect a change of citizenship from one 
State to another there must be an actual removal, an actual change of 
domicile, with a bona fide intention of abandoning the former place 
of résidence and establishing a new one, and the acts of the party must 
correspond with such purpose." Kemna v. Brockhaus et al. (C. C.) 
5 Fed. 762. "Domicile of origin must be presumed to continue until 
another sole domicile has been acquired by actual résidence, coupled 
with the intention of abandoning the domicile of origin." Price v. 
Price, 156 Pa. 617, 37 Atl. 391. Applying thèse principles to the casç 
in hand, and having regard to the employment of the plaintifï, the situ- 
ation of his family, and ail the facts and circumstances surrounding his 
and their acts during the past two years, I am impressed with the 
conviction that his real résidence and citizenship are in Pennsylvania, 
and that his situation is rather that of one who purposes eventually, 
if family circumstances will permit and his employment so dictâtes, 
to change his place of résidence permanently, rather than that of one 
who has already done so. 

The conclusion, therefore, is that the plaintiiï is a citizen of Pennsyl- 
vania, of which State both the défendants are citizens, and that there- 
fore the plea of the défendant Howley must be sustained, and the 
case dismissed for lack of jurisdiction. 
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_ ,. '';'..'':_, BENJAMIN V..'jkî4ïiONBÏ. "'' ■ 
(Circuit Court, W. D. Pennsylyania. August 3, 1907.) 
No. m 

1. Saies— Bekaoh dp OontSact bT PnECHASïE— Measube or Dauaoes. 

The measure of the damages recoverable by a seller for the breach by 

the purehaser pf a oontract for the sale of a quantity of scrap steel, 

which on the f ailiire of the purehaser to take it was sold by the ' seller 

at the market priée, is the différence bètween such price and the con- 

. tract priée. . : ; 

[Ed. Note.— For cases In point, see Geot DIg. vol. 43, Sales, § 1098.] 

2. Damages— Pleadino—At-fidavit of Défense. : 

Au afiadàvlt of défense, attemptlng to pleaû a daim for damages for 
breach of eontract, must allège facts showing, not only the right to such 
damages, but from which the amount cah bé ascertalned. 

At Law. On rule for judgment for want of sufificient affidavit of 
défense. 

O. S. Riçhardson and W. D. N. Rogers, for plaintiff. 
; Wattersoh & Reid, for défendant. 

EWING, District Judge. On December 4, 1905, the défendant en- 
tèred into a cbntract with the plaintiff for the sale of 500 tons of heavy 
melting steel scrap, to be delivered f. o. b. cars Pittsburg ai: $17.05 
per tcfn, or' 350 torts thereof to be delivered in Allegheriy at $17.35 
per ton, or 350 tons or more for Pittsburg delivery and the balance to 
Sharon, Pa., at $18 per ton, deliveries to be made in December and 
January, and plaintiff to give two 60-day acceptances fdr $2,000 each 
on account; the balance to bé settled for on basis of 30-^day dr^aît from 
date of invoice for each car. Purstiant to this eontract One car of 
scrap. was delivered, of the value of $41^.29. No other sctap was de- 
livered to thé plaintiff, and he^ allèges thàt the time of delivery was by 
agreement postponed fronl time to tiriiè, and that finally, without his 
knôwJédge or consent, or preyiôus notice, the défendant sold the scrap 
to other parties, and has rèfused to refund to hîm the âinôunt of his 
pàymënts on account, viz., the two drafts, aggregating ,^4,000, less 
the $414.39 for the one car delivered; and it is for. that amount, to 
wit, $3,585.71, with interest from February 2, 1906, that this action is 
brought. The défendant fîled an affidaVit of défense and this matter is 
now before the court On à rule for jtidgment for want of a sufficient 
affidavit of défense. i . 

The payment of the $4,000 by the plaintiff and the delivery of the 
ohe car of scrap, of the value of $414.29, are admitted; but the de- 
fendant dénies that he ever consented to an extension of .the time of 
delivery, and avers it is not true that plaintiff had no notice of de- 
fendant's intention to resell said scrap, and allèges that the facts are 
as set forth in extracts ffom letteirs wWth.'pàssedbetween thé parties, 
recited in the affidavit of défense, artd daims to be indebted to the 
plaintiff only in the sum of $3,461.69, for which check was sent to the 
plaintiff and refused. The correspondence set out shows that the de- 
fendant was anxious to hâve the scrap delivered and that the plaintiff 
was not ready to receive it ; but at no point in the correspondence quot- 
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ed is definîte notice given to the plaintiiï that, unless He gîves shipping 
directions within or by a certain date, the same will be sold in the open 
market or otherwise disposed of at his risk. The last correspondence 
set out is a: portion of the letter of April 20, 1906, from the défendant 
to the plaintiff, in which he states : 

"Your favor of the 16th Inst. recelved, statlng that you hope that I would 
not press you on the shipment of the steel, as you say you would lose con- 
sidérable money on the deal. Would say I hâve certainly gave you ail the 
tlme any reasonable person conld, so I certainly hâve to straighten It out by 
the flrst of the montb. So I hope to lie able to see you before that time." 

And the reply of the plaintiff thereto, the date of which is not 
stated, to the following efïect : 

"We are in recelpt of your letter of the 20th inst. In regard to the steel 
scrap which you owe us, and note ail you hâve to say. In reply we beg 
to Btate that Mr. Benjamin wlll be unable to run down to Pittsburg néxt 
week, as he bas some very Important business in the East whleh wlll take 
ail of his time next week. He, however, expects to run down to Pittsburg 
the following week, when be will call on you, and hope that he will be able 
t» straighten this matter out" 

FôHowirrg" this correspondence the défendant states that he sold 
the heavy melting steel scrap at the market ^Hce then ruling, atid 
thereafter sent the plaintiff a statement, dated May 3 (31), 1906, a 
copy of which is attached to the affidavit of défense and made part 
thereof, marked "Exhibit A," showipg the items of the transaction, 
and that he sent to the plaintiff his check for the $3,461.69, being the 
balance shoWri by saîd statement, which plaintiff refused to accept, and 
beyond that sum he claims not to be indebted to the plaintiff. The 
statement referred to as "Exhibit A" is as follows : 

Pittsburgh, Pa., May Slst, 19Ô& 
Benjamin Iron & Steel Co., Buffalo, N. Y., in Accoijnt witb T. J. Maloney, 

Twenty-ninth Street and A. V. R. E. 
Date Car No. ; 
2 1 Proceeds $1,000.00 - $988 33 

2 12 Dic't $1,000.00 renewal.. 1167 

3 1 Part Proceeds $2,000. Renew 975 00 

3 5 Part Proceeds $2,000. Renew 1,000 00 

3 12 DIc't $2,000. Renewal 25 00 

5 31 Profit on 500 ton steel as per Itemized bill herewlth 1,119 97 

$4,119 97 
Crédit 

1 31 By Balance $6,581 66 

Itemized acconnt above 4,119 97 

Check to balance... $2,461 69 

An affidavit of défense is required to set forth specifically the nature 
and character of such défense, and it will be noted that in the défense 
herç set up, neither the date nor place nor market price of the Steel 
scrap sold is given, but that the manner in which the défendant arrives 
at the balance which he admits to be due is simply by deducting from 
the amoupt claimed by the plaintiff an item of profit on 500 tons steel 
"as per itemiized bill hprewith, $1,119.97." Naturally the construction 
to be placed i^n that is tJiat s^ich profit is the différence betwe^^ the 
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çost q£ the Steel scrap ta the défendant apd the priiie at Which ît; was 
contracted to be delivered to the plaintiff; for it .cannot ,be the profit 
which the défendant made on the resale thereof tO sonie third party 

,or parties, else he would sustain no loss and be entitledto no set-off 
against the plaintiff's claim. v ;' i 

Admjtting the defendant's contention th?t.this was an executory 
contract, and that upon the plaintiff's declination toireceive the goqds 
according to contract he had a right to dispose of thera elsewhere, his 
daim âgâiiist the plaintiïï fdr his abrogation of the' contract would be 
dàmag-es measured by the différence betweén the màrket price at the 

.place of ;delivery at the time plaintiff refused to receive and the con- 
tract pifice. But this, howevèr, is not Àyhat the defend9,nt claims, as 
showij by his affidavit of défense. Consequently, the défense he makes 

'tQia iHîrtion of thèplaintilï's claim is fqûnded upon aherroneous basis, 
and caiRnot be supported, ', For ail that appears jn the affidavit of dé- 
fense, the défendant may hâve disposed of his scrap at a price in ad- 
vancié ôf his contract with plaintiff; for, while he says he disposed of 
it at'the market price thèn ruling, he dues not give that market price, 
nor, as above stated, when and where he made the sale. 
'.JThç; affidavit ofd^f^^^eisthereforeadjudged insufficient, and the 
ruïe ,to diow cause made aisolute. 



. SOUTHERN RY. pd. y. BLUNT & WARD. 

(Cironlt Court, S. D. Alabama. July 80, 1907.) 

No. 1,282. 

L RArLEOADS— CoNTEAOT Gbanting Right to Build Shippino Platpobm— 
Vauditt. 

A Contract hy a railroad Company, granting the right to another to 
bulia a plattornï on Its right of way from which to load cotton for ship- 
ment over Its Unes on condition that the builder shall Indemnify it against 
any loss or damage It -may sustain- by reason 6t sueh structure, Is not 
contrary to the public policy of the state of Alabama. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Rallroads, $ 182.] 
2. CoNTBACTS— PEESuirPTioN OF Considération — Alabama Statute. 

TJnder Code Ala. 1896, § 1800, every written contract made the basis of 
a suit is presumed to hâve been made on a sufflcient considération, and 
the burden of impeaching such considération rests upon the rtef niant. 

[Ed. Note. — For cases In point, see' Cent. Dlg. vol. 11, Contracta, g 404.] 

At Law. On demurrers to complaint. 

Pettùs, Jeffries & Pettus, for plaintiff. 

D& Graffèhried & Eviiis arid Thomas E. Knight, for défendants. 

TOULMIN, District Judge. The questions raised by the demurrers, 
which go to the siibstance and maintenance of the action, are r Fîrst. 
Is the contract on which this suit is based in contrâventîOttbf public 
polîcy, and theref ore 'void ? Second. Is it withôttt considération? 

The éontentiôn of counsel for dejfendants is that the 'cMtractis 
against thè piiblié' polîcy of this' state; and public poliey generMly. 
Gontràets against public '^Olicy are dîvWéd ihtô sev«tal dasses^arnotig 
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others, contracts to ofïend agaînst the laws and public duty. Kellogi 
V. Larkin, 3 Pin. (Wis.) 133, 56 Am. Dec. 164. If the contract in 
question is objectionable at ail, it must be as a "contract to ofïend 
against the laws and public duty." The public policy of the nation or 
State must be determined by its Constitution, laws, and judicial déci- 
sions. U. S. V, Trans-Mis. Freight Ass'n, 58 Fed. 69, 7 C. C. A. 15, 
24 L. R. A. 73; Swann v. Swann (C. C.) 21 Fed. 299; Hartford 
Pire 1ns. Co. v. Chicago, M. & St. P. Ry. Co., 70 Fed. 201, 17 C. C. 
A. 62, 30 L. R. A. 193 ; same case 175 U. S. 91, 20 Sup. Ct. 33, 44 
L. Ed. 84. What is there in the Constitution, laws, and judicial déci- 
sions of this State establishing or recognizing a public policy hostile to 
the enforcement of this contract? My attention has not been called 
to any provision of the Constitution against which this contract ofïends, 
or to any provision prescribing any public duty, the performance of 
which is abandoned or sought to be avoided by the contract, and I 
know of none. 

But the contention of counsel is that the statute of the state provides 
that "a railroad company is Uable for ail damages done to persons, 
* * * or for any négligence on the part of such company or its 
agents," and cites section 3443 of the Code of Alabama of 1896; and 
their contention, further, is tihat, the Suprême Court of Alabama hav- 
ing decided that it was négligent for a railroad company to allow dry 
grass or other inflammable material on its track or roadway, it is plain 
Siat, when the plaintifï contracted with the défendants for the construc- 
tion of a platform on its right of way, it contracted to do something 
which the statute had expressly forbidden under penalty, The substance 
of the argument in support of this contention is that, inasmuch as the 
platform was to be used for shipping cotton over the Unes of the plain- 
tifï's railroad, and inasmuch as cotton is known to be a highly in- 
flammable material, the contract in question was clearly an offense 
against the statute referred to, and the public policy of the state, as 
evinced by the décision in the case of L. & N. R. R. v. Miller, 109 
Ala. 500, 19 South. 989, 

I know that section 3443, Code Ala. 1896, provides that a railroad 
company is liable for ail damages done to persons or property, result- 
ing from failure to comply with the requirements of certain sections 
of the Code, or for any négligence on the part of such company or its 
agents. The sections referred to in section 3443 are régulations af- 
fecting public safety, but hâve no application to the burdening or use 
of the right of way of railroads with structures or otherwise, and no 
penalty is prescribed in section 3443 or the other sections mentioned. 
I am not aware of any statute of the state which forbids, under penal- 
ty, a railroad company from building, or granting the right to another 
to build, a platform on its right of way from which to ship cotton over 
its lines. I am aware that the Suprême Court of Alabama, in the case 
cited' (d09 Ala. 500, 19 South. 989) has held that, as fire will escape 
frorh locomotive engines in sufficient quantifies to ignite combustible 
material along the track or roadway of a railroad company, if dry 
grass :or other combustible material was on such roadway, in consé- 
quence of the railroad company's négligence, any perëon suflEering dam- 
age theréfrom would be entitled to recover if he proved his case in 
155 F.— 32 
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other particularSi In that case it was found as a fact that the railroad 
was in that instance guilty of négligence in allowing the combustible 
material to be on the roadway. 

If I understand thèse propositions of counsel I am inclined to think 
they are mistaken in the contention that there is a statute in this state 
which forbids under penalty the making of such a contract as the one 
under considération. Moreover, there is nothing in this contract which 
attempts to reliëve the plaintiff from liability in a case like that cited 
from 109 Alà. 500, 19 South. 989, The contract hère in question,^ as 
I construe it, does not disable the plaintiff from the performance of 
the functions péttaining to the exercise oi its powers granted by its 
franchise. The J>làintiff' does not by the contract abandon or attempt 
to abandon the dischâfge ôf any of its dùties or liabilities to the public; 
Tlçt did it assume by the contract to relieve itself of any liability or 
esseritial duty, as a cdmmon carrier, under the statuté of the state or 
at common law. 

In âhsWer to the afgunient of counsel that "anything, the tendency 
of which would be to cause a relaxation of the highest degree of care 
and diligence in a coitimon carrier, is therefore * * * in contra- 
vention of the gênerai policy of thé law,"! cite the case of S. C. & G. 
R. Co. V. Çarolina, C. G; & C. Ry. Co., SS Fed. 560, 35 C. Q A. 441, 
where thé court said : , 

"ït f,s;nc>t,enough to avoid a carriei''s içontract, as In contravention of public 

policy; tô slïbw that becaiise he Is prdtected from loss he.may be tempted to 

vlolàte his duty tô the public." Phœnlx Ins. Co. v. Brie Trans. Co., 117 U. 

• S. 824, 6 Sup; et. 750, 29 L; Ed. 873; Çarolina Ins. Co- v. Union Corn. Co., 133 

U^ S. 415, 10, Sup. Çt. 365, 33 L, Ed,. 730. 

"BefofjB thé court should deterinlne a contract to be vold as contravenlng 
public poltey, where the contract' Isinade In good faith and stipulâtes for 
nothing that fsmalum In Se or maluth prohibitum, it should be satisfied that 
the advantage to accrue to the public for so holding is certain and substantial, 
not theoretical ,or problematical." Kellogg v. Larkin, 3 Pin. (Wis.) 123, 56 
Am. Dec. 104. , ' 

"The tnie rule of construction Is that illegality Is not to be presumed, but 
the contract Is to be assumed to bave been made in good faith for the purpose 
which appéars on the face of'ii, and not colofably for any other," U, S. v. 
Trans-Mis. Freight Ass'n, 58 Ped.,78, 7 C, a A. 15, 24 L. R, A. 73. 

"The bnrden is on the party, wl^o seelis to put a restraint upon the freedom 
of contract to make it plalnly ànd obviously clear that the contract Is against 
the public policy of the state jot nation." XJ. S. v. Trans-Mlâ. Freight Ass'n, 
supra; Hartford Mre lus. Go. y. Chicago; M. & St. P. Ry. Co., 70 Fed. 201, 17 
C. C. A. 62, 30 L. R. A. 193; same case 175 U* S. 91, 20 Sup. Ct 33. 44 L. Eîd. 
84. ..:.■',■ 

"The contract ought notto be declared yold on the ground of adverse public 
policy, unless it clearly ; appe^ars that there is a recognized or established pub- 
lic policy touching the suljjéct-matter, whicji will be vlolated if the contract 
is enforced." Hartford Mïè Ins. Co. v. Chicago, M. & St P, Uy. Co., supra. 

The contract hère stipulâtes for -nothing malum in se or malum 
s prohibitum ; and it doeS riot appear clear to me that there is in this 

statè k recognized or established public policy touching the case pre- 
■'.sented on the record now bèfore the court. No court ought tO refuse 

its aid to enforce sùch a contract on doubtful and uncertain girounds. 

Authorities cited supra. , ^ )i; , ! 

>■■ Second. Is the cdntractwithout considération? "A valuable con- 
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sideration, however small or nominal if given or stipulated for in good 
fâitB, ÎS, itfthe absence of fraud, suffident to support an action on any 
contràcf. . This is equally true as to contracts of guaranty as to others." 
Lawrence v. McCalmont, 2 How. 486, 11 L. Ed. 336; Davis v. Wells, 
14 Otto, 168, 26 L. Ed. 686. The sufficiency oî a considération to sup- 
port a contract rests in the judgment of iJie parties ; and if in con- 
templation of law it is of any value, in the absence of fraud or duress, 
the contract will be enforced. BoUing v. Munchus, 65 Ala. 558 ; Law- 
rence V. McCalmont, supra. 

I think it may be concluded from the complaint that the platform 
was built for the convenience and benefit of the défendants to be used 
in the shipment of their cotton, and other cotton placed with them for 
shipment, over the plaintifï's Unes of railroad; The right was given 
by plaintif! to défendants to build the platform on its premises or right 
of way in considération of défendants' agreeing to indemnify, or in 
effectto insure, the plaintifï against any loss or damage it might sus- 
tain by reason of the platform being built at that place. However this 
may be, the Alabama statute déclares that every contract in writing, 
the foundation of a suit, is évidence that the party undertook to per- 
form the duty for which it was given, and that it was made on sufïi- 
cient considération. It may be impeached by plea, and, when so im- 
peached, the burden of proof is on the défendant. Code Ala. of 1896, 
§ 1800; BoUing v. Munchus, supra. 

I am of opinion that, on reason and authority, the demurrers to the 
complaint on the grounds hereinabove discussed are not well taken, 
artd'thatthey should be overruled, and that thç demurrers as to matters 
of form are also untenable, and should be overruled. 

It is So ordered. 



EliUNT et al. v. SOUTHERN RT. (30. 

(Circuit Court, 8. D. Alabama. August 6, 1907.) 

No. 1,285. 

1. Courts— Jtjrisdiction of Fedeeai, Coubts— Pluba!.!?^ of Plaintipfs ob 

Défendants. 

If there are several coplalntlffa, each must be compétent to sue, or If 
there are several défendants, each must be liable to be sued, In a fédéral 
court, to give that court jurisdlction. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 13, Courts, S 855.] 

2. RemovaJ, OF Causes— Ï*ST OF REMovABitiTT. 

To be removable, a cause must be one over whlch the Circuit Court 
might hâve exercised original Jurlsdiction. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removalof Causes, 
§§ 2&-S4.] 

8. Same— Joint Action— Sepaeable Contkoveest. 

An action of tort, which may be brought against one or more persons, 
and which has been brought against two of them jointly, présents no sep- 
arable controversy which will authorize its removal by one of them. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal ol 
Causes, S 95. 

Removal of causes, geparable controversy, see notes to Robbins v. Ellen- 
bogen, 18 C C. A. 86 ; Mecke v. Valleytown Minerai Co., 85 a C. A. 155.1 
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4. Same.: :,.., 

, Whether an action Is qne involvlng a separate controversy as to one ot 
the défendants must be determined by what Is alleged in the côniplàint. 

[Ed, Note. — For cases in point, see Cent Dig. vol. 42, Keniotal of Caus- 
es, i 115.] 

On Motion to Remand to State Court. 

De Grafïenried & Evins and Thomas E. Knight, for plaintiffs. 
Iv. E. Jeffries, fer défendant. 

TOULMIN, District Judge. If there are several coplaintiffs, the 
intention of the law is that each must be compétent to sue, or if there 
be several défendants, each défendant must be liable to be sued, in the 
fédéral court, or the jurisdiction cannot be entertaîned. The controver- 
sy is not between citizens of différent states, unless ail the persons on 
one side of it are citizens of différent states fromall the persons on the 
other side. See note to Act March 3, 1875, c. 137, § 1, 18 Stat. 470 
[U. S. Comp. St. 1901, p. 508], in 4 Eed. St. Ann, p. 294, and author- 
ities cited therein. " 

Thfe test of the right of i-emoval is that the case must be one over 
which the Circuit Court might hâve exercised original jurisdiction un- 
der section 1, Act March 3, 1875, as amended. Boston & Montana 
Consol. Copper & Silver Min. Cô. v. Montana Ore Purchasing Co., 
188 U. S. 640, 33 Sup. Ct. 434, 47 L. Ed. 626. See note to section 3 
of said act in 4 Fed. St. Ann. pp. 315, 316, and authorities therein 
cited. 

' An action of tort, whîch may be brought against one or more per- 
sons, and which is brouglit against two of them jointly, contains no 
separate controversy which will authorize its removal by one of them 
into the Circuit Court of the United States. Powers v. C. & O. R. Co., 
169 U. S. 96, 18 Sup. Ct. 364, 43 L. Ed. 673 ; C. & O. R. Co. v. 
Dixon, 179 U. S. 135, 31 Sup. Ct. 67, 45 L. Ed. 131 ; Weaver v. North- 
ern Pac. R. Co. (C. C.) 135 Fed. 155; Fox v. Mackay (C. C.) 60 
Fed. 4. 

Whether an action is one involvihg a separate controversy as to one 
of the défendants must be determined by what is alleged in the com- 
plaint. Ward v. Franklin (C. C.) 110 Fed. 795; Harley v. Home Ins. 
Co. (C. C.) 135 Fed. 793; Fogarty v. South. Pac, Co. (C. C.) 133 
Fed. 973. 

By the allégations of the complaint, and on the authorities cited 
supra, it appears to me that this cause has been improperly removed 
into this court ; and it is therefore ordered that the same be, and it 
is hereby, remanded to the state circuit court. 
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In re LEWIN. 
pistrlct Court, S. D. New York. January, 1907.) 

BAKKEUPTCnr— DiSCHAEGE— CONCEALMENT OF BOOKS. 

A bankrupt held, on the évidence, net entitled to a discharge, on the 
grouud that he caused hls books of account to be removed from hls 
safe and coiiceaied, with intent to conceal hls flnanclal condition. 

In Bankruptcy. On motion to confirm referee's report recommend- 
jng the granting of discharge. 

Lawrence Iv. Goldberg, for the motion. 

James N. Rosenberg and Robert P. Levis, opposed. 

HOUGH, District Judge. I do not think that the évidence can be 
said to definitely show a concealment of goods. There was a very 
extraordinary absence of goods at Lewin's place a short time before 
his iilness; but that is just as consistent with extravagance as with 
concealment. It has, however, induced me to scan narrowly the tes- 
timony in respect to Lewin's books of account. I am convinced, from 
the évidence, that when Lewin left his store on the afternoon of the 
day on which he was hurt the books were in the safe. I am convinced 
that the safe remained intact until it came into the hands of the re- 
ceiver. Lewin testified specifically that his insurance poUcy was in 
the safe, and the évidence is uncontradicted that the insurance policy was 
in the safe when it passed into the hands of the receiver. It is not 
suggested that the safe has been tampered with, in the sensé that any 
one broke into it. Being a combination safe, it could not hâve been 
broken open.without the lock showing the resuit of violence. No one 
had any interest to remove the books from the safe, but Lewin or some- 
body in his interest; and the inference is irrésistible that, since the 
'things of no value were fpund intact when the safe was opened, and the 
safe itself in good conditc>n, that the articles of value, to wit, the books, 
had been removed by some one knowing the combination, and no one 
knew the combination exçept Lewin. 

Putting together his ability to get the books out and an apparent 
motive to secrète the books, there results, I think, a strong burden of 
proof upon Lewin to rebut the presumption that he took them. In 
other words, the proof is such as to shift the burden, which in the first 
instance lies on the objecting credi tors. Lewin has not borne it. His 
cross-examination in respect of the information or misinformation 
that he gave when his schedules were prepared is most destructive, and 
the testimony of his attorney singularly unconvincing. I put my dé- 
cision on the ground, as above indicated, that the creditors hâve 
ofïered enough testimony to shift the burden of proof to the bankrupt, 
and he has not borne it ; but my belief regarding the transaction shown 
by the évidence is that, whatever may hâve been the shortcomings of 
Lewin before, his iilness induced the removal of the books from the 
safe and thdr concealment. 

The report of the spécial master is disapproved, and discharge denied. 



502. 155 FBnBEAL EEPOETER. 

F. W. MYERS & CO.T. UNITED STATES. 
(Circuit Caurt, D. Vermont JUlj» 2», 1907.) 
-■ ■ n: Nal,8ia ■• -':-nj 

1, Ot3;SIOMS DXJTIES— Cl^SgiFICATIOH— iCOEUNDJUM— BMEI(YrrSrMILirUDE. 

Pulverized corun4wH,;Whlch, thoûgh; a distinct article' from emery, is 
Identical with it in use and nearly identlcal in materlal, is dutlable by 
Blmilitude to ground emery, under ïariff Act July 24, 1897, c. 11, 8 1» 
Scbedule N, par. 419; 30 Stat. 191 [U. S. Comp. St.. 1901, p. 1674]. 

2. Same— Sand— "Cbude"— "Manufactueed." 

EeU, that under Tarlfif Act July 24, 1897, c. 11, S 2, Free List, par. 671, 
30 Stat. 201 [U. S. Comp.^St. 1901, p, 1688], relatlng to "sand, crade or manu- 
faetured," "crude," sand'ls such as is found in nature, and "mànufactured" 
sand is, .though mànufactured, substantially the sanie, as crude sand; 
'éloâ. puivèrized corundum, wblcb 18 not produced f roirl crùde sand, is there- 
fore not sand of either klnd wlthln the meaning of the act 

On Application for Revjew of a Décision of the Board of United 
States General Appraisèrs. 

For décision below, see G, A. 6,377 (T. D. 37,059), affirming the 
assessmentof duty by the coUector of customs at the port of Burling- 
ton. ' *rhe article in contrçversy cônsisted of puivèrized corundum, 
which thé coUector classified as ground erjiery under Tariff Act July 
24, 18^7, :c> 11, § 1, Schédule N, par. 4:19, 30 Stat. 191 [U. S. Comp. 
St. 1901,, p. 167.4]. The .board held that,, if the mat^riaUp çpntroversy 
were not actually emery, it was properly a,ssessed at the same rate, 
by virtue of the similitude clause in section 7 ofsaid act (30 Stat. 205 
[U, S. Comp. St. 190J^ p., 1693]). ,,, 

Walden, & Webster (Henry J. Webster, of counsel), for importers. 
Alexandêr Dunnett,: U. S. Atty. , 

HpjyT, District Judge. This is an appeal frôm a décision of the- 
Board of General Appraisèrs assessing <-ef tain merchandise as emery. 
The article in question is corundum. i The appellant claims that it is 
free of duty under the provision admitting "sand, crude or mànu- 
factured/'. free of duty, in iparagraph .671 of the tariff act (Act July 
24,.1§97, c, 11, § 2, Free List, 30. Stjat. 201 [U- S. Comp. St. 1901. 
P- 1688]). 

Corundum is a kind of. stone or rock, consisting aimost entirely 
of oxide pf aluminum. It is substantially free from any impuritiesi. 
Emery ore is corundum ore containing a mixture of impurities, prin- 
cipally , pxide of iron. Both ores^ when used in the arts, are ground 
into ifiiie particles and used .for: grinding. Corujidyfni and emery are 
commercially distinct articles,' l3,Ht the objçct for which they ,are used 
is identical] and they appepr to be jp faqt identical, except that corun- 
dum is ,s«bstantially pure and emefy contains ; some, riaipurities. There 
is no sp^ific provision in the tariff act imposing ai.duty on corundum ; 
and,, unJçsS: corundum is manufactvired sand, .witlffir), the meaning of 
section 671 of the tariff act, I think there is npidoubt thaï, .corundum 
i$vgi!ifeje©titOi the, tax imposed upon, emery, underithe^sipjilitude clause 
in the tariff act. The actual question in this case,'therefore, is whether 
corundum is included in the term "sand, crude or mànufactured," as 
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used in section 67i. Grade sand is obviously common sand, as found 
in nature. It consists almost entirely of silica. I think the term 
"sand, manufactured," as used in the act, means a kind of sand which, 
although manufactured, is substantially the same as crude sand. I 
do not think, therefore, that pulverized corandum ore, or corundum, 
can be called "manufactured" sand in the sensé in which that word 
is used in the act. The fact that it is technically covered by some of 
the définitions of sand in the dictionaries is in my opinion immaterial. 
My conclusion is' that the décision of the General Appraisers, ap- 
pealed from, should be affirmed. 



WHI-nraOEB et al. V. MALCOMSON.* 
(Circuit Court, S. D. New York. September, 1885.) 

Gaming— SPECULATIVE Teansactions— Shobt Stock SAtÉ—BEOKEE's Rights. 

Wiiere défendant directed plaintiffs, whb wère stoclîbrokers, to seli 
certain stocka sliort for him, and afterward directed them to purchase 
the same stocks to flll the saie contracts, which they dld, plaintiffs were 
entltled to recover tlie amounts so paid out or the balance remaining due 
thereon, even though the original short sales were intended as merely a 
wagerlng transaction, and no deliveries were eontemplated ; the indebted- 
nesè havlng arisen out of the subséquent ptirchases, to cover which It 
wasclearly defendant'aright to'makeat his élection. 

[Ed. Note.^For cases lu point, see Cent. Dlg. toI. 24, Gapiing, H 7S-75.] 

At hayf. On motion for new trial on the minutes. 

Richard B. Whittmore and Thomas O. Hill, stockholders In the city 
of New York, in partnership as Whittmore & Co., Sued A, Bell Malcom- 
son, Jr., for a balance clairned'to be dtie on açcoùnt of certain trans- 
actions in stocks. At the trial the-pîaintifï had a verdict, and défendant 
made this motion on thê' minutes of the trial jiifetiee for a new trial. 
Ji'urfher material facts appear in the opinion. ; 

John H. Parsons, fo'r the njotion. ' ' 

B. F. Dos Passos, oppdsed. 

WHEEIyER, District Judge. The plaintiffs are stockbrokers. The 
défendant spéculated in stock through them. In the latter part of the 
transactions he directed them to selT certain stocks short ft>r him, but 
put up no margins. Their testimony tended to show that they kept 
memôranda of the sales and of the persohs to whom sold, but not of 
the persons for Vvhom SQld, in making the sales; that by the defend- 
ant's direction they purchased and paid for some stock, and paid another 
firm for some bqught, and reported to.them to be paid for by his direc- 
tion, to coveir hïs sales. The dëfeildant's testimony tended to show 
that in entering upon thèse transactions it was understood that the dif- 
férences were to bè adjusted and paid between them according to the 
market price of the Stocks, without any actual sales or plirchases. This 

♦ThtB case has been heretof ore reported In 16 Abb. N. C. S03, and Içi now 
pulMisbed in this séries, go as to Inçlude .tljereln ail Circuit and District Court 
cases elsewhere reported which hâve been inadverteiatly omitted Irom the 
Fédéral Reporter or the Fédéral Cases. 
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actibhis brought to recover the balance of amounts paid and commis- 
sions.'. ■ ..■ ■„ ,,', . -■ ', ,.: 

The défendant requested the court to charge the jury that, if the 
parties did tiot intend and agrée that the stocks wer? tp: be delivered, 
but the real intent was to speculate in tharise and fajli. of priées and 
pay différences, the contract was vpid. The court charged the jury that, 
if the défendant procured the plaintiffs to sell stocks for him for future 
delivery, and, recognizing his obligation to furnish the stocks,; he direct- 
ed the plainififfs to purchase the stocks for. him, or directed the other 
firm to purchase the stocks and report the.purchaseto plaintiffs for 
payment, and the plaintiffs did pay for the stock for him pursuant to his 
directions, they would be entitléd to recover the amount so paid, but 
that, if there were not such transactions, and the plaintiffs did not ac- 
tually pay out the money for hirti, they would not be entitléd to re- 
cover, and the judge did.notTOtherwise comply with,:the defendant's 
request, The défendant nîoves for a new trial because of thèse rulings, 
and because, as he allège^, the verdict is àgainst the éffèct of the évi- 
dence. ' 

It is' not doubted that the defendant's request embodies a correct prop- 
osition of law. Still it is not understood to be the dùty ÔÎ the court to 
lay' down every such proposition that rhay be requested 'pertaining to 
the subject of the trial, but oîily to'praperly submit the issue raised to 
the jury for détermination; The plaintiffs ckimfed to recover for money 
paid for the défendant at his request, iïBid for cônànissions upon the 
transactions. No question is specially made.about the commissions. 
Even if thfr sale of the stocks short by the plaintiffs for the défendant, 
without selling them to any particular person for him, was as between 
him and the plaintiffs so far a wager upon the prices which the stocks 
would bear asto be illégal and not binding upon him to furnish the 
stocks, still he would hâve the right and might feel morally bound to 
furnish the stocks ; and, if so, there would be nothing unlawful in his 
purchasing stocks to furnish, either himself or by others. If he should 
buy them on crédit, he could not défend an action for the price on ac- 
count of the purpose for which he wanted them; neither could he dé- 
fend an a,ction for the money paid if he procured others to buy and pay 
for them. The question raised in this case was whethei; the plaintiffs 
did actu^Hy *pay the money for the défendant by his direction. This 
question, was submitted to the jury with express instructions to return 
a verdict fpr the défendant if tlïey did not so pay the rppney. The pay- 
ment of the money was not connected with any adjustment of dif- 
férences on; a wagering contract, or pthi^i: illegality,.to,taint it. And 
the'veiidiçt appears tprest upon warrant^ble évidence. The plaintiffs 
testified that Ôieyactually paid the money at defendâix4;^s direction. The 
dèfeHdantjjwhile he testified that they were merely to. .ad] ust différences 
in the bieginning» did not positively deny giving an prder by téléphone 
for the purchase of some of the stock. One of the, plaintiffs on cross- 
exarnination did say that they were to adjust différences ; but whether 
the iiifïefencês were between amounts paid and received, or between 
preserit and future priées, was not e±plained. When called to thé ques- 
tion as to whether there was or not ariy'.^rr^ngemërittô merely adjust 
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tl'ie différences between présent and future priées ofistock treated as if 
sold.he distinctly dénies that there was. 'i 

Upon this review of -the trial it âppears that the proper issue was 
sUbmitted to the^jury upon évidence sufficient to sustain the verdict 
found upon the responsibility of tlie jury. 

Motion for new trial denied, and stay of proceedings vacated. 



In re WINCHESTER. 

(District Court, W. D. Pennsylvania. August 7, 1907.) 

No.i 1,909. 

BANKRUPTOT— DiSCHAEGE— COJICEALMEKT OP ASSETS. 

A bankrupt cannot be refused a discharge on tlie ground of fraudulent 
concealment of assets because of bis faiiure to state In Ms scbedules, or 
to advise bis trustée of the tact, that he had expended money in the 
improvement of property owned by hls wife, where in a plenary suit by 
the trustée against the wife it was determined that the creditors had no 
lien upon or interest in the property because of sueh expenditure. 

In Bankruptcy. On application for discharge. 

T. S. Woodruff and C. h. Baker, for bankrupt. 
D. A. Sawdey, for objecting creditors. 

EWING, District Judge. On July 13, 1902, Winchester filed a 
voluntary pétition in bankruptcy, and in that same fall. presented his 
petitioii for discharge, to which objections were filed by one C. Smalley, 
a creditor. The matter was referred to Joseph M. Force^ référée, as 
spécial master, and on June 10, 1903, he filed his report, finding that 
the bankrupt was giiilty of a fraudulent concealment of assets within 
the meaning of the act of Congress, and recommending that his appli- 
cation for discharge be refused. To this report exceptions were filed 
by the bankrupt, and the matter only came before the court for.hearing 
the middle of last month during the session in Erie. 

The act of fraudulent concealment which the spécial master finds 
the bankrupt to hâve been guilty of was his faiiure to enumerate in his 
schedules of assets and to advise the trustée of the fact that he had 
during the year preceding his pétition in bankruptcy expended some 
$3,000, funds received by him frohi his father's estate, in the im- 
provement of property of his wife. It seems that the bankrupt's 
father in the fall of 1900 conveyed to the bankrupt's wife a lot of 
ground on which was an old house, and died shortly thereafter. By 
his death the bankrupt inherited some $3,000 from his father's estate, 
and it was a portion of this fund which he expended in the spring and 
summer of 1901 in the improvement of his wifé's property, pursuant, 
in f«ict, to a désire expressed by his father that he should thus make the 
house habitable and a comfortable home for his family. Under thèse 
circumstances, and the expenditure having been made so long prior to 
the proceeding in bankruptcy, it is a very serious question whether 
there really was any intent, fraudulent in fact or in law, on the part 
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ôf thè' bankriipt to conceal assets from his creditors when he made 
no statement of this expenditure to the trustée or in his schedule of 
assets. Subséquent, howèver, to the réport of the master, and by leave 
of this court, the trustée filed a bill in equity in the court of com- 
mon pleas of Erie county against the bankrupt and his 'yfifQ-: for the 
purpose Qfrcharging her prpperty, for the benefit pf tîie creditors ot 
the bankrupt, with the amount of money he had expended in thèse 
improvements. That case was concluded by decree entered December 
31, 1906, dismissing the bill, from which decree it does not appear that 
any appeal was taken. 

In his finding and opinion the judge sitting in that case found that 
at the time thèse improvements were begun and up until July of 
that year (1901), when they were cOmpleted, the bankrupt's crédit was 
good, although he was insolvent when they were finished; but ail 
of the daims for work and materials used in said improvements hâve 
been paid, a portion thereof out of money borrowed by the bankrupt 
for that purpose, for sôme of which at least he gave sâtisfactory 
security. Among the security thus given'was a judgmelit for $300, 
which constituted the fîrst lien on the réal estate inherited from his 
father and an additional pièce purchased by the bankrupt himself, 
and a mortgage for $600, which constituted a second lien upon said 
real estate. And he further finds that, when said improvements were 
begun, said Winchester did not know what they would cost, that he con- 
tracted for the labor and materials and it was very improvident to spend 
so much on the old house, but that his wife, Mrs. Winchester, supposed 
him to be perfectly solvent and never conspired with him to defraud 
his creditors, had no thought that his improving her property would 
resuit in his insolvency, and that there is nothing to show bad faith 
on her part at any time, and concluded as matter of law that the 
bankrupt's gênerai creditors hâve no lien upon the real estate of 
Mrs. Winchester by reason of his cxpenditures and improvement of her 
real estate, as there was no connivance on her part, and she had no 
knowledge of his failing circumstances when such improvements were 
made and consented to. In view of this plenary action before a court 
of compétent jurisdiction, the record of which was introduced into this 
case upOn the argument on the exceptions to the report of the spécial 
master, there seems to be no reason now for the conclusion arrived at 
by him upon the less complète and partial hearing had before him, 
but that the decree in the equity proceedings should control. That 
decree virtually détermines that the bankrupt had no interest in the 
real estate of his wife subject to the claim of his creditors, and con- 
sequently in failing to discloSe the expenditures he had made in making 
thèse improvements he cannot be guilty of a concealment of assets. 
This was the only objection urged against him found valid by the 
report of the master. 

The exceptions to the report of the master are therefore sustained, 
the exceptions to the discharge bverruled and dismissed, and the 
discharge granted. 
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SEESB'S ADM'X T.iMONONGAHELA EIVBR CONSOL. COAL & 

GOKB CO. 

(Circuit Court, W. D. Pennsylvania. Augiist 8, 1907.) 

No. 26. 

Shippinq— Peooeedino for Limitation of Liabilitt— Exclusive Juuisdio- 
TION OVEB Claims. 

A court of adinlralty In whlch proceedings are Instltuted by a vessel 
owner for liinitatioû of liability has exclusive jurlsdictlon to settle, in 
such proceediligs ail claims arising out of the matters on wMch they are 
based, and an order made thereln restraining ail persons havlng claims 
from prosecuting suits thereon elsewhere is a bar to a subséquent suit on 
a claim in another court, although brought by an admlnistrator who had 
not at that time been appolnted. 
[Ed. Note.— For cases In point, see Cent Dlg. vol. 44, Shipping, S 659.] 

At Law. On pétition to dismiss for want of jurisdiction. 

P. M. Smith, for plaintifï. 

Mcllvain, Murphy & Jones, for défendant. 

EWING, District Judge. This action is instituted for the purpose 
of recovering damages for the death of James A. Seese, alleged to hâve 
been oceasioned by the négligence of the défendant company, while the 
décèdent was employée on the towboat Defender owned by the de- 
fendant company, the boiler of which exploded on January 3, 1905, 
within the jurisdiction of the District Court of the United States for 
the Southern District of West Virginia, and which explosion killed 
said Seese. 

The défendant now pétitions to hâve this action dismissed on the 
ground that on January 14, 1905, it instituted proceedings in the 
District Court of the United States for the Southern District of West 
Virginia under the provisions of the act of Congress of March 3, 1851, 
for limitation of liability by reason of said accident, which said pro- 
ceedings were so prosecuted that said court ordered : 

"Tliat ail and every person or persons who may hâve, or claim to hâve, 
sufCered damage by reason of the blowing up and explosion of the boilers of the 
steamboat Defender on the 3d day of January 1905, and the personal repré- 
sentatives of ail such persons, be restrained from prosecuting any suit or 
suits against the said Defender, or her frelght, or against the Monongahela 
River Consolidated Ooal & Coke Company, by reason of said explosion, except 
in thèse proceedings [and] that ail and every person or persons veho may hâve 
or claim to bave suffered damage by reason of the blowing up or explosion of 
the boilers of the steamer Defender on the 3d day of January, 1905, and the 
Personal représentatives of such of them as were killed by said explosion, be 
restrained from prosecuting any suits or proceedings at law except herein 
against thç steam towboat Defender, or her freight, or against the Monon- 
gahela River Consolidated Coal & Coke Company, by reason of said ex- 
plosion." 

To this pçtition the défendant attaches a certified copy of the record 
in the proceedings had in said District Court of West Virginia and the 
rule granted on the plaintiff to show cause why this action should not 
be dismissed. In answer to this rule the plaintiflf has filed a gênerai 
demurrer, and on the argument of the rule, while admitting that said 
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statute had been decided to apply to accidents of this character, and that 
proceedihgs to avail of the limited liability under its provisions could 
be instituted before suit brouglit on arty claim for damages, yet in- 
sisted that the statute was not intended to, apply as against a dead 
man and could not be urged against an administrator who had not been 
appointed at the time the proceedings were instituted or completed, 
and also on the ground of their claim, as. set forth in the statement 
filed in this case, of alleged knowledge and privity on the part of the 
défendant. An answer to the last point will be f ound in Re Whitelaw 
(p.. ,C.) 71_Fed. 733, in which case it is d,istinctly declared that the 
court in which proceedings are instituted for tbe purpose of obtaining 
the benefit of the provisions of said act of 18S1 is the court, and the 
only court, which can détermine whether there is knowledge and 
privity on the part, of the owners of the vessel ; and the caSe of 
Providence & New York Steanibbât Co. v; Hill Mfg. Co., 109 U. S. 
578, 3 Sup. Ct, 379, 617, 27 L. gd. 1038, which décides that the court 
in which such proceedings hâve been instituted under the provisions of 
the act of 1851 bas exclusive jurisdiction of'all claims for damages. 

The fact that Seese's admiiiistratrix Waii' flot appointed until after 
the monition issued in the District Court of West Virginia, possiblv 
not tihtil after the return day thereof, is not suiRcient to give this court 
jurisdiGtion. Administration çotild hâve been had at any time after 
the death^of Seese, and, if thç fact that ît were delàyed until after 
or^dfrs and decrees were made în the court in which proceedings had 
been instituted under the act, of 1851 would avail, there would be ah 
incentive in every such case to delay administration until such date and 
thiis avoid the eiifect of such prbceeding. The intent of the act was 
to give the court in , which such proceedings were instituted exclusive 
and inclusive jurisdîctiop,,to settle in that one proceeding ail claims 
arising out of the accident upoji which said proceedings v?ere based. 
If any gr^çe, is to be allowed and exception made by jeason of the 
façt that there was no persoiial représentative of thé- deceased at the 
time the order was made in that court, application there for should be 
mp,de there. ' , 

The rule is made absolute, and the action is disnjissed for want 
of jurisdiction. 



In ré SICKMAN & GLENN. 

(District Court, W. D. Pennsylvania. August 2, 1907.) 

No. 3,312. 

BANKBUPTOY— ADMINISTRA.TIOH Oï DSTATE — PaBTNERSHIP AND iNDIVIDTTAt, 

Debts. 

An Indivldual purchased the business and property of a corporation, 
and assùmedits debts, glving bis notes for tbe same. Sbortjy thereafter 
, he entered toto a partnership which took over the propertj^, and agreed 
as betwèen the partners 'to assume and pay such debts; The partnership 
was subsequetitly adjudged bankrupt, having paid but^a SniE^ll part of tbe 
debts and its asisets, consistlng ehiefly of the property acquîred from the 
corporation. Eeld, that theclaims of the creditore of tlie corporation 
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wer» debts of the partnership estate, rather than of the partner who flrst 
assumed their payment. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. U, Bankniptcy, §§ 
555-557.] 

In Bankruptc^. On certificate from référée. 

C. S. Crawford and Sylvester J. Snee, for claimants. 
Wallace & Watson, for objecting creditors. 

EWING, District Judge. The question certified by the référée is 
whether the claims of the Willson Bros. Lumber Company, the Empire 
Lumber Company, Lemuel Curry and R. M. Curry, William Curry, 
and Annie B. Sickman, respectively, were the debts of the partnership 
of Sickrtian & Glenn, or the debts of Jerry A. Sickman, individually. 
This certificate is made upon the pétition of Flint, Erving & Stoner 
Company, creditors of said bankrupts, which pétition asks that review 
be had f;egarding the claims of the Empire Lumber Company, Castle 
Shannon Savings & Trust Company, Wm. Curry, Willson Bros. Lum- 
ber Company, Lemuel Curry, and R. M. Curry, and of Jacob Linhart. 
It thus appears that the question certified by the référée omits the claims 
of the Castle Shannon Savings & Trust Company and Jacob Linhart, 
and embraces the claim of Annie B. Sickman, which is not included in 
the said creditors' pétition for review. In the papers accompanying 
the certificate of the référée no request for a review of his ruling in 
regard to the claim of Annie B; Sickman appears, nor in those papers, 
including the testimony, is any information furnished in regard to the 
claim of Jacob Linhart. Our review of the action of the référée will 
therefore be confined to the claims named, other than those of Annie 
B. Sickman and Jacob Linhart. 

The finding of the référée in regard to the former of thèse claims 
seems to be in accord with the wishes of thèse petitioners for review, 
and it is supposed, therefore, that such finding is satisfactory. If the 
claim of Jacob Linhart is of the character of the other claims embraced 
in the question certified, it can be disposed of in accordance with our 
views regarding those claims. The facts of the case very briefly are 
that up until the latter part of May or the Ist of June, 1905, a certain 
corporation called the Broughton Lumber Company had by itself, or 
through the intervention of the trustée of the creditors, been conducting 
the business, and at that time, by an arrangement then made, Jerry A. 
Sickman took over the property and assets of the Broughton Lumber 
Company, and assumed its indebtedness, and gave as évidence thereof 
to thèse creditors his own promissory notes, indorsed by his father and 
Lemuel Curry, who had been stockholders of said Broughton Lumber 
Company, and also by R. M. Curry. Jerry A. Sickman conducted this 
business for about a month, when he took into partnership with him 
John W. Glenn, forming the partnership of Sickman & Glenn, the 
bankrupts whose estate is now being administered. In forming such 
j)artnership, thé agreerrtent between Sickman & Glenn was that they 
shpuld be equal partners, and that they should, as such partners, dis- 
charge the liabilities incurred by Sickman when he took over the prop- 
erty and assets of the Broughten Lumber- Company, which assets now 
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became the pfoperty of such partnership. In thîs manner ail the assets 
of the Broughton Xumber Company passed into the harids of Sickman 
& Glenn, and constitûte to-day the principal, if not ail the a.ssets, of 
this partnership. 

Both Sickman and Glenn testify positively as to this arrangement be- 
tween them that they were to discharge the indebtedness taken over 
from the Broughton Lumber Company by Sickman, and they are 
corroborated by the testimony of some of the credïtors, who testify that 
the partnership always admitted its liability for that indebtedness, 
and promised to discharge it. The notes originally given by Jerry A. 
Sickman for the debts ôf the Broughton Lumber Company, so far as 
they fell due prior to the proceeding in bankruptcy, were renewed from 
time to time by other notes of likè character, executed by Jerry A. 
Sickman, Sickman & 'Glenn were adjudicated bankrupts in the fall 
of 1906, without having discharged any considérable part of the in- 
debtedness of the Broughton Lumber Company. The clàims hère éx- 
cepted to are those of the Broughton Lumber Company asStaned by 
Jerry A. Sickman and subsequently by the bankrupt partnership of 
Sicliman & Glenn, and are now objected to on the ground that they are 
indîvîdual debts of Jerry A. Sickman, and not payable out of the 
partnership assets. 

The objecting creditor was not & creditor of the Broughton Lumber 
Company, but primarily of the partnership of Sickman & Glenn. It 
will be seèn from what has been stated that the fund for distribution 
arîses largely from assets originally of the Broughton Lumber Com- 
pany, that the; indebtedness of the Broughton Lumber Company was 
unquestionably assumed by Sickman & Glenn, and that it is only right 
and proper that thèse assets of the Broughton Lumber Company, upon 
the faith and crédit of which the indebtedness was presumably incurred, 
should answer for that indebtedness in the hands of Sickman & Glenn, 
when they themselves agreed to such proposition when they took the 
assets of the Broughton Lumber Company into their possession. 

Under the facts in this case, it can hardly be doubted that thèse 
several creditors could successfully maintain an action against Sickman 
& Glenn for the amount of their claims. Kountz v. Holthouse, 85 Pa, 
335 ; White v. Thielens, 106 Pa. 173 ; Adams v. J. L. Leeds Co., 
195 Pa. 70, 45 Atl. 666. 

It is therefore concluded that the référée was correct in determinîng 
that thèse claims were properly debts of Sickman & Glenn, rather than 
of Jerry A. Sickman individually ; and his action in the matter is af- 
firmed. 



UNITED ISTATES V. STACBT et al. 

(District Court, S. D. Alabama. August 5, 1907.) 

HoMESTEAD— Exemption— JUDGMENTs in Favob of United States. 

A homestead exemption gIven by the laws o( a state may be asserted 
against a Judgment In favor of the United States In a dvll cause, and also, 
by vlrtue of Rev. St. S 1041 [U. S. Comp. St. 1901, p. 724], whlch provldes 
that Jndgments for a fine or penalty may be enforced by exécution "In 
Ilke manner as JudgmentsUn elrll case» are enforced," against a judgment 
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Imposing a fine, even though under the state décisions the exemption does 
not extend to exécutions on Judgments for torts or for fines imposed un- 
der tlie criminal laws 6Î the state. 
[Ed. Kote.— For cases In point, see Cent Dig. Vol. 25, Homestead, § 162.] 

On Claims for Homestead Exemption. 

Wm. H. Armbrecht, for contestant. 

Stevens & Lyons, Mcintosh & Rich, and R. P. Roach, for défend- 
ants. 

TOULMIN, District Judge. Thèse are claîms of exemption of 
homesteads levied on under exécutions ïssued on judgments in for- 
feited bail bond cases and in causes in which judgment or sentence was 
rendered imposing the payment of fines. 

The statute of Alabama provides that the homestead of every rési- 
dent of this, state, not exceeding in value $2,000 and in area 160 acres, 
shall be exempt from levy and sale under exécution or other process 
for the collection of debts contracted, etc. Code Ala. 1896, § 2033. 
The Suprême Court of Alabama has decided that the exemption does 
not extend to judgments and exécutions in actions of tort and for fines 
imposed under the criminal laws of the state. But the Suprême Court 
of the United States, in the case of Finie v. O'Neil, 106 U. S. 272, 1 
Sup. Ct. 325, 27 L. Ed. 196, said : 

"Notliing can be more clear than this, as a récognition by Congress that In 
case of exécutions upon judgments in civil actions the United States are sub- 
Ject to the same exemptions as apply to prlvate persons by the law of the 
state in which property levied on is found, and that by this provision [re- 
ferring to section 1042, Rev. St. U. S.] in favor of poor convicts It was intend- 
ed, even in Cases of sentences for fines for criminal offenses agalust the laws 
of the United States, that the exécution against property for its collection 
should be subjeeted to the same exemptions as in civil cases." 

The court also refers to section 5296, Rev. St. U. S. [U. S. Comp. 
St 1901, p. 3608] , as sustaining this conclusion. Section 5396 is found 
under title "Remission of Fines." I think this section clearly indicates 
that Congress intended that a poor convict, in taking the oath pre- 
scribed in section 1042, should be discharged from ail further liability 
under the sentence imposing the payment of a fine; in other words, 
that the fine is thereby remitted. Moreover, section 1041, Rev. St. 
U. S. [U. S. Comp. St. 1901, p. 724], provides that the judgment for the 
payment of a fine may be enforced by exécution against the property 
of the défendant in like manner as judgments in civil cases are en- 
forced. If a judgment in a civil case may not be enforced by exécu- 
tion against the exempt property of the défendant, it foUows that a 
judgment for the payment of a fine may not be enforced against such 
property. Whatever may hâve been the ruling of the Suprême Court 
of Alabama on the subject, the législation of the Congress, as con- 
strued by the Suprême Court of the United States, thereon, is the au- 
thority which is to control this court. In Clark v. Allen (D. C.) 114 
Fed. 374, it is held that the exemption of a homestead may be assert- 
ed against a fine due to the United States government. See, also, same 
case (D. C.) 117 Fed. 699. 
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It is not disputed that the proçeedings on the f or feitèd bail bonds 
are civil actions. My conclusion is that the defeindants are entitled to 
lii^, exemptions claim^d by them. Judgment will therefore be entered 
against the plaintiffs for the cost of the lêvy and contest and for the 
release of the property from tJiëlevy. 

A like judgment will be entered in each case. 



DELAWARB, L. & W. R. CO. v. INTERSTATE COMMERCE COMMIS- 
SION et al. 

(Circuit Court, ^. D. New York. August 10, 1907.) 

iNJUNCTioN— Pbeliminaey InjukctidN-^Suit Agaimst Intkestatb Oommkecb 
Commission. 

A prelimlnary Injunctlon to restraln the enforcement of an order of 
the Interstate Cointaerce Commission pending a hearing on the merits 
refused. 

On Motion for a Preliminary Injunction. 

J. h. Seager, for Delaware, L. & W. R. Co. 
L. A. Shaver, for Interstate Commission. 
Foley & Powell, for Preston & Davis. 

LACOMBE, Circuit Judge. AU questions as to the proprîety, of 
the order made by the Commission and as to its power and jurisdiction 
may conveniently be disposed of at final hearing. The only reason ad- 
vanced for preserving the status quo by preliminary injunction is the 
risk of fire, which would imperil, not only the property of plaintifï 
and other shippers by it, but also buildings owned by others in the 
neighborhood of its terminal. But the Commission expressly pro- 
vided that the railroad company might take ail needful précautions 
against a conflagration or other liability to accident. If there is risk 
because of delay in unloading the tank cars, it may require the con- 
signée to be more expéditions. If the valves or cocks of the unload- 
ing apparatus are worn, or defective and leaky, it may require them 
to be replaced with efficient ones. If a pail is insufficient to catch the 
drippings, it may require the substitution of some réceptacle with a 
broader opening. If the method of unloading from the bottom of the 
tank by gravity inevitably results in the spilling of oil, it may insist 
that a différent method be employed, by a pump or what not. If, 
as seems most probable, the sole cause of the trouble is careless manipu- 
lation, it may refuse to allow the work to be done by persons who neglect 
to give proper attention to it and may insist that the consignée shall 
send employés to take the oil who will take proper precauticis. Upon 
the proof, there seems to be no sufficient reason for any action by the 
court in advanceof final hearing. 

The motion is denied. 
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CLARK V. LYSTER. 

(Circuit Court of Appeals, Bighth Circuit. Aprll 27, 1907.) 

No. 2,458. 

1. Paetnekship— Paetneeship Pbopeety— Real Estate Used in Business. 

Real estate net purchased with partnership f unds does not become part- 
nership property, though used for partnership purposes, unless there Is 
some agreement that It sliall be so considered. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 38, Partnersliip, §§ 
101-108.] 

2. MOETSAGES— MOBTGAGEABLE INTEBEST— ELIGIBILITY TO RECOED, 

Two partners In a manufaeturing business who owned the real estate 
used therein as equal tenants In common entered Into a contract by whicb 
one retired f rom active participation In the business but remained as a 
sllent partner for a term of flve years, leavlng the most of bis capital in- 
vested. He also conveyed to bis partner bis half interest in the real es- 
tate "as a basis of crédit," but took a bond for its reconveyance absolutely 
and unconditionally at the end of the term without subjecting it, as be- 
tween the parties, to the rislis of the business. After the expiration of 
the term, when be had become entitled to a reconveyance but had not re- 
ceived It, he executed a mortgage on bis interest in the real estate to se- 
cure a valld indebtédness. Eelû, that such real estate was not property of 
the partnership but of tbe individual partners ; that the mortgagor was 
the équitable owner of a half interest therein whlch was mortgageable as 
real estate, and that the mortgage given was valid, no rlghts of partner- 
ship creditors having intervened, and was entitled to record under Gen. 
St. Kan. 1901, § 1221, if not as a tecbnical mortgage, as "an instrument In 
writing" affecting real estate, which record was constructive notice to ail 
subséquent purchasers of Its contents. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 35, Mortgages, §§ 10, 
11, 201.] 

8, EsTOPPBL— Equitable Estoppel— Acts Cbbating. 

In a suit to foreclose a mortgage, given to complainant by bis son, 
against a grantee of the property, it appeared that défendant and the 
mortgagor were partners in a manufaeturing business, and owners as ten- 
ants in common of the real estate used in the business. They entered 
Into a contract by which the mortgagor retired as an active partner, but 
remained for a term of flve years as a silent partner, leavlng the most of 
bis capital in the business, and also making défendant a loan to be used 
in the business and acqounted for subject to its risks. He also conveyed 
hls interest In the rêal €state to défendant "as a basis of crédit," but took 
a bond for its reconveyance at the end of the partnership term. About 
that time he and défendant became involved in litlgation respecting the 
latter's accounting under tbe partnership agreement, which did not, how- 
ever. Involve or afiCect the real estate. Pending such litigation, and after 
hehad become entitled to a reconveyance of the real estate but had not re- 
celved 'it,iihe executed the mortgage in suit to complainant, covering his 
Interest In such real estate, to secure a valld Indebtédness, which mortgage 
was duly recorded. Subsequently a settlement of the litigation was ef- 
fected between the parties by which défendant paid the mortgagor a sum 
of money In full of hls Interest In the business and tbe loan and received 
a quitclalm deed to the mortgagor's Interest In the real estate. Nothing 
was said ta regard to the mortgage, and défendant had no actual knowl- 
edge of It. Complainant, who resided In another state, hearing of the 
pending settlement, visited his son, and, on completion of the settlement, 
received part payment of the mortgage debt from the proceeds, a portion 
of which he gave to his son to be invested for the beneflt of his famlly. It 
was in dispute whether he arrived bef ore or after the completion of the 
155 F.— 33 
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settlement, but In any event he took no part thereln, Eeld, that there was 
nothing In such tacts or In complainant's con,duct whlch created an équi- 
table estoppel to prevent hlm from enforcing hia mortgage against the 
propepty ; for the balance due hlm. -y 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 19, Estoppel, §§ 165- 
187.] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kansas. 

Thla was a bill In equlty to foreclose a mortgage given Aprll 27, 1901, by 
Herbert H. Clark and his wife to Harvey S. Clark, bis father, conveylng an 
undivided one-lialf interest in certain real estate situated in Wilson county, 
Kan., to secure the payment of certain notes amounting to $35,000 described 
in the mortgage, upon whlch $19,500 remained unpald when the suit was 
brought. This mortgage was duly recorded In the office of the register of 
deeds of Wilson county on. April 29, 1901. The mortgagors and also one Fred- 
erick B. Lyster, who held the title to the mortgaged premises at the tlme the 
suit was brought, were orlglnally made défendants. Subseqûently the suit was 
dismissed as to the Clarks and prosecuted only against -défendant Lyster. 
His anawer admits the exécution of the mortgage as charged, but avers that 
at the time It was given Clark, the mortgagor, had no mortgageable Inter- 
est Inthe land conveyed, that the notes elaimed to bave been secured by the 
mortgage had ail been pald and satisfled, and that the moBtgagêe by reason of 
certain facts was estopped in equlty from enforcing his seeurity. The main 
facts, as disclosed by the pleadings, proof, and proceedings below, are as fol- 
lows: Défendant Lyster and Herbert Clark, the mortgagor, had prlor to April 
27, 1895, been copartners in the manufacture of llnseed oll, and were then 
the owners in fee simple, aa tenante In common, each of an undivided one-half 
interest in the real estate whlch had been used by them in connection wlth 
thelr manufacturing business, the one-half of which belonging to Clark con- 
stituted the land which he subsequently mortgaged to his father. Thelr part- 
nership was on that day dlssolved, and a new agreement entered Into by whlch 
Clark was to retire from active participation in the business, but to retain 
aa a silent partner for a term of flve yeara thereafter his interest in it. He 
agreed to leave bis portion of the partnership capital, except $5,000, In the 
business, to loan Lyster $25,000 for flve years, to pay annually to Lyster $2,500 
in lieu of rendering personal services in carrylng on the business, and In order 
to afford Lyster a basis of crédit and commercial standing he agreed to con- 
vey and did convey to Lyster by a qultclaim deed his one-half undivided in- 
terest in the mlll property, taklng from Lyster a bond for a deed to reconvey 
the aame to hlm on September 1, 1900. They proceeded wlth the business 
under the new agreement until about the expiration of the term, when Clark 
brought' his action against Lyster to wlnd up thelr partnetshlp business and 
for an acconntlng of ail moneys due to him from Lyster undeB the agreement 
of April 27, 1895. On March 1, 1902, while that action was pendlng, Clark 
and Lyster settled and compromlsed ail thelr différences involved In the suit. 
Lyster pald Clark $40,000 in full of ail his dues, whether for money loared 
or profits made. Clark dismissed his suit, and agreed to and did conve; by 
a qultclaim deed his one-half équitable Interest in the mlll property wnlch 
he had on April 27, 1901, mortgaged to his father and for whlch he then held 
Lyster's bond for a deed. At the time of that settlement Lyster had no actual 
as dlstingulshéd from constructive knowledge of the existence'of the mortgage 
sued on, or of the fact that Clark's father had any right or Interest in the 
property, and belleved he was acqulrlng from Clark an unincumbered title 
to the same. After Clark received the $40,000 from Lyster piirsuant to the 
terms of the settlement, he pald more than $16,000 of it over to his father 
in partial satisfaction of the mortgage debt, and the latter, belng then 79 years 
old, made a présent to hia son of $10,000 to be invested for the support of 
hia famllyi Lyster, after making his settlement wlth Clark on March 2, 1902, 
under the belief that he was the owner of an unincumbered title to the land 
in question, erected thereon permanent Improvements of the value of $20,000, 
and was not actually Informed of complainant's claim until this suit was be- 
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gun, july 10, 1902. The court below by consent of parties appointed a spécial 
rnastep to take tesàmony ànd return the same, wlth his flndings of faet based 
thereon, to the court. The master heard the proof, made a flnding of the 
foregoing main facts, and also found (using his language) that: "Close con- 
fldential relations éxisted at ail times between Harvey S. Clark and Herbert 
H. Clark ; the father was gênerons to the son, and to a considérable extent 
was domitiated by the son. The settlement was brought to a close after Har- 
vey S. Clark had corne to Kansas City In order to be présent when the settle- 
ment was made, and at a tlme when Harvey S. Clark was dwelling wlth his 
son Herbert H. Clark. Of the proceeds of said settlement Harvey S. Clark 
presented Herbert H. Clark with about $10,000 to Invest for the latter's fam- 
ily, althoùgh Herbert H. Clark was then still indebted to Harvey S. Clark 
In the sum of nearly $20,000. Prom thèse facts, as well as from the con- 
tradlctory évidence which Harvey S. Clark gave and the lack of interest which 
he manifested while testifylng, I flnd that Harvey S. Clark authorized the 
settlement which was made by Herbert H. Clark with Lyster, and that the 
attempt to foreclose the wrltten instrument descrlbed In the blll of complalnt 
Is an afterthougbt conceived by Herbert H. Clark, who overpersuaded his 
father to undertake It." He also specially found that "neither during the 
negotiatîons for settlement nor at the tlme of the settlement and payment 
of the $40,000 was anything sald one way or the other by any of the parties 
engaged thereln concerning the said mortgage," and that Clark, in considéra- 
tion of the recelpt of $40,000 from Lester, agreed to and did accept the same 
in full settlement and satisfaction of the indebtedness due him from Lyster, 
which he fpund to be $38,279.45, and agreed "to make, exécute and deliver 
to said Lyster at the timè sâid $40,000 Is paid a good and sufllcient quitclaim 
deed of conveyance of ftll of his right, tltle and interest in and to" the proi)- 
erty which was mortgagéd. He also specially found that the issue Involved 
in the accoonting suit between Clark and Lyster "did not embrace or involve 
or Include any questions pertalning to the real estate or the reconveyance there- 
of or other matters provided for In the bond of date April 27, 1895, but only 
as to the moneyis lôaned and left in the business by the said Herbert H. Clark 
and the earnings of the business." The master reported lu favor of a dls- 
missal of the bill on the ground that it would be unjust and inéquitable to 
défendant Lyster to hâve the mortgage enforeed. The Circuit Court over- 
ruled exceptions duly flled to the master's report, conflrmed the same, and 
entered a decree dismissing the bill. From that decree an appeal is prose- 
cuted to this court. 

Thomas J. White and W. Littlefield (A. N. Gossett, on the brief), 
for appellant. 

Charles W. Webster Qohn P. Gilmer and J. W. Crowley, on the 
brief), for appellee. 

Before SANBORN and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Notwithstanding the fact that Harvey S. Clark, the mortgagee, has 
died since the institution of this suit and his personal représentative 
has been substituted in his place, we shall frequently refer to the par- 
ties as they originally appeared. The substantial facts of the case are, 
as observed by the learned trial judge, practically undisputed, and 
we are to détermine and adjudicate the rights of the parties there- 
under. There is no doubt about the bona fides of the transactions 
between Harvey S. Clark, the mortgagee, and his son Herbert, which 
resulted in an indebtedness of the latter to the former in the amount 
of $35,000, the giving of the notes to represent the indebtedness, the 
exécution of the mortgage tosecùre their payment, or the actual pur- 
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pose of the parties to pledge whatever interest the son had în tHe real 
estate mortgaged to secure the payment of his indebtedness to his 
father. It is conceded that the son had paid the entire indebtedness 
excepting $19,500, and that the latter amount constituted a bona fide 
debt due on one of the notes described in the mortgàge from thé son to 
the father at the time this suit was brought. Notwithstandïng the fact 
that numerous assignments of error are made, itisclear, as treated by 
the triai court, that two controlUng questions are decisivç of the case: 
First. Was the son's interest in the land which was cony.eyed by the 
mortgàge subject to aliénation as land, so as to entitle, thé mortgàge 
deed to be recorded in the land records of the countyand render its 
record constructive notice to subséquent purchasefs ? Second. Was 
the mortga,gee's conduct in receiving from his spn, the; mortgàge 
debtor, a pa!rt of the proceeds of the settlement betvyeen him and Lyster 
and otherwise, such as estops him in equity fromforeclosing his mort- 
gàge for the balance due him? Thèse questions will-be èonsidered in 
their order. ' , 

To properly apply the law, an accurate understahdirig pf the rela- 
tion of the parties as between themselves and as to crçditors should 
be first stated. As between the mortgagor,' Herbert Clark, and Lyster, 
the former undoubtedly ownéd thé land' in question and' had a recog- 
nized vendible interest in it in 189.5. TJie cqtiii'act aitid.hbnd for a 
deed. executed by Lystef to Herbert on, April è'î',;JS9'5,'.recited that 
Glark was then "the owner in fee simple of an undivided one-half in- 
terest*" in the premisés, and he then convéyed the same to Lyster for 
the puipose, as stated in the contract, of . giving him crédit and com- 
mercial standing as the managing partner of the; parthershîp then 
•formed between them. The contract and bond ckarly disclose that 
,as between the parties, so far as their rights against each other were 
çoncerned,: jhe undivided interest convéyed by Clat^c to Lyster was 
not to be treated as partnership property, br as such rtiâdé subject to 
any demands of Lyster agaipst Clark on any possible aççounting which 
might accrue to him. TÎie contract and bond éàf ef ùlîy discriminated 
between the loan of $35,000 made by Clark to Lyster and the convey- 
alnce of' Clark's undivided interest in the-lànd to LyStéV. It subjected 
the loan to ail the chances and hazards of the business. ! -■ It provided 
that "on the first day of. September^ 1900,!he" (LysS;feir)/"will pay to 
said second party" (Clark) "the sum of $25,000 so loaned to him, 
conditioned, hOwever, thatiin.çase of loss of any part.pf said loan by 
the first party in the legitimate transaction of -the bufjiniess , her.ein pro- 
vided for, then one-half of said amountsi Sp- lost beypnd' the control of 
said first party" (Lyster) "shall be deduçted from sa,id loan and the 
remainder oi said amount" ($S5,000) "shall be çoi^^idered the aniount 
due from thé party of the first part to thé, party of the, second part," 
etc. On the other hand, the contract and bond spbjeçted the undivided 
interest transferred by Clark to Lyster to noneof, the chances and 
hazards off the business. It contemplated and in ^erms provided that 
it,shpuld be convéyed; tp Lyster and employed ;by_hirn,"as, a basis of 
crédit and; comnjercial. standing for the advantage àrid upbuilding of 
the business'' ;vit contained an express coven?.nt in the form of a bond 
that the interpst should be reconveyied, by, «Lyster itp ,Clark on Spptem- 
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ber 1, 1900, and, in the same clause which subjected the money to the 
chances and hazards of the business, it provided, concerning the land 
conveyed by Claik, as foUows: 

"That at the expiration of the flve years for which this contract runs he" 
(Lyster) "will reconvey the premises herein described as hereinbefore pro- 
vided" (referrlng to the absolute and unconditional terms of the bond) "to 
the said second party, bis heirs or assigns, Inévitable wear, decay, loss by flre 
or otherwise excepted." 

From thèse provisions of the contract it appears that according 
to the intent, purpose, and agreement of the parties the land was not 
to become partnership assets, but was to remain the individual prop- 
erty of Clark and be reconveyed to him absolutely and unconditionally 
on a day fixed, without regard to any liability which might then exist 
in favor of Lyster against Clark arising out of thè partnership busi- 
ness. Whether and how far real property is partnership assets dé- 
pends upon the intention or agreement ôf the parties. 1 Jones on 
Mortgages, §i 119 ; Brown v. Morrill, 45 Minn. 483, 48 N. W. 328 ; 
Collumb V. Read, 24 N. Y. 505. 

American and English cases very genèrally hold that real estate 
not purchased with partnership funds does not become partnership 
property, though used for partnership purposes, unless there is some 
agreement that it shall be so considered. Story on Partnership (7th 
Ed.) §§ 94 and 95, note B, and cases cited. A mère agreement to use 
real property for partnership purposes is not sufficient to convert it 
into partnership stock. There must be some évidence of further 
agreement to make it partnership property. 1 Lindley on Partnership 
(2d Am. Ed.) p. 332 et seq., and cases cited ; Shafer's Appeal, 106 Pa. 
49; Alexander v. Kimbro, 49 Miss. 529; Ware v. Owens, 42 Ala. 
212, 94 Am. Dec. 672. 

In Frink v.- Branch, 16 Conn. 260, 269, facts were considered very 
similar to those in this case, and it was there held that the property 
was not partnership assets ^ the court sàying; 

"This property was not purchased with common funds, nor was any com- 
mon capital withdrawn from the power of creditors to make the purchase, 
nor was there any agreement that the property thus owned in common should 
become partnership stocli or constitute any part of the capital of the Com- 
pany. It was agreed, by paroi only, that this property should be improved 
by the Company In the prosecution of Its business ; but this agreement ex- 
tended only to' Its temporary use. It did not, nor could it, afCect the title 
to the land, even as between the parties, much less as the rights of othera 
might be involved." ^ 

In Reynolds v. Ruckman, 35 Mich. 80, which was a suit for the 
foreclosure of a mortgage given by one of two partners who held an 
undivided one-half interest as tenant in common with his copartner 
in property made use of for partnership purposes, the défense set up 
was that it-was partnership assets. Chief Justice Cooley, in deliver- 
ing the opinion of the court, said that cases "in which the lands hâve 
been purchased With partnership funds can hâve no application hère. 
* * * Real estate held by partners may or may not be partner- 
ship property; but usually it is not so unless partnership assets hâve 
been used to purchase it, or unless it was put in originally as a part 
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of the joint, estâtë. But gerierally the fact that two or more persons 
make use of property ih which their interests are apparently several, 
for partnership purposes, is very far from indicating an understanding 
that it is partnership, eçtate." 

Before the time arrived for the exécution of the deed from Lyster 
to Clark, pursuant to the terms of the contract and bond, they became 
éstranged; litigation ensued, and Clark brought his action against 
Lyster for an accounting concerning the partnership business. Ac- 
cording to the proof and to the finding of the spécial master, that suit 
involved no question concerning the real estate or the reconveyance 
thereof by Lyster, but related exclusively to an accounting for the 
money loaned aiid left in the business by Clark and the earnings of 
the business. No creditors of the fîrm appeared or intervened in that 
suit, and, so far as this rçcord discloses, there were no creditors of 
the fîrrn at the time that stiit was settled in March, 1902. There were 
none in April, 1901, when, Clark executed his mortgage to his father, 
and no questions are now inyolyed in this suit which in any manner 
concei-n creditors. So that for the purpose of this case we are deal- 
ing with no assets in which creditors or any other persons except Clark 
and Lyster and the mortgagee of Clark hâve any rights. In this con- 
dition of things the learned trial judge held that on April 27, 1901, 
when the mortgage was given by Clark, he had no interest in the land 
which he could mortgage, but had only an équitable right to an ac- 
counting ; that the mortgage in question amounted only to an assign- 
ment of Clark's right as a partner to enf orce an accounting ; and cited 
as sustaining his conclusion the following cases: . Bank v. CarroUton 
R. R., 11 Wall. 624,, 20 L. Ed. 82; Shanks v. Klein, 104 U. S. 18, 26 
L. Ed. 635 ; Rommerdahl v. Jackson, 102 Wis. 444, 78 N. W. 742 ; 
Collumb V. Read, supra; Goldthwaite v. Janney & Cheney, 102 Ala. 
431, 15 South. 560, 28 L. R. A. 161, 48 Am. St. Rep. 56; Page v. 
Thomas, 43 Ohio St. 38, 1 N. E. 79, 54 Am. Rep. 788; Seeley v. 
Mitchell's Assignée, 85 Ky. 508, 4 S. W. 190; Beecher v. Stevens, 43 
Conn. 688 ; Hewitt v. Rankin, 41 lowa, 35 ; Lindley on Partnership 
(2d Am. Ed.) * 341 and note B. Those were cases in which one 
partner assigned his ehtiré interest in the partnership property to an out- 
sider, or in which title to real estate purchased with partnership funds 
or originally contributed to the partnership capital was involved. In 
the first class of cases it was held that the outsider did not, by the as- 
signment, become a partner, but acquired the right to an accounting 
only. In the second class of cases it was held that the real estate, in 
whosesoever name it stood, was held in trust for creditors and other 
copartners till their interests were satisfied or waived. 

By reason of the peculiar facts involved in those cases and the légal 
principles applicable to them they afïord no authority for the disposi- 
tion of this case, which involves totally différent facts and is governed 
by différent principles. The case of Hewitt v. Rankin, supra, was a 
suit to foreclose a mortgage upon partnership property in which priori- 
ty of liens was involved. The Suprême Court, in delivering its opin- 
ion, said: 

"Real estate held by a partnership is to be regarded as the property of the 
flrm, as to the creditors and ail persona deallng with It, where necessary to 
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protect thelr rights. • ♦ » when the business of the partnership Is closed, 
and Its debts are pald and there are no equities In favor of third persons re- 
quirlng real estate of the flrm to be held subject to the foregoing rule, the 
partners, or their représentatives, hold a direct interest therein, and, as be- 
tween them, it Is to be regarded as real estate, and subject to ail the mies 
applicable thereto. In sueh cases it is to be regarded as the real estate of 
the partner in favor of bis indlvidual creditors. The conversion of real estate 
into personalty under the rule flrst above stated is a device of equity in order 
to efEectuate the settlement of partnerships and to dévote ail the property 
to the payment of the firm debts, a resuit highly équitable, which the courts 
will never fail to attain. The reason of the rule ceasing in the absence of 
creditors of the flrm, or others having like equities, the rule itself should no 
longer be applled. Hence the exception we bave just stated." Citing Wllcox 
V. Wllcox, 13 Allen (Mass.) 252, and a number of other cases. 

Eight months before the time Clark executed the mortgage to his 
father the partnership between him and Lyster had been dissolved; 
there were no outstanding debts, and Lyster had no direct or contin- 
gent right in Clark's interest. Clark then, according to the true in- 
tent and meaning of their contract, was the équitable owner of the un- 
divided interest in the land, unaffected by any of the partnership ob- 
ligations. Lyster was in default. He had allowed eight months to 
pass without complying with the imperative condition of his bond to 
reconvey Clark's interest to him. In that condition of things, if Lyster 
had donc his duty and had reconveyed the land to him according to his 
obligation, Clark would hâve had the combined légal and équitable 
title to it, and could undoubtedly hâve mortgaged or sold it at his 
pleasure. 

In view of thèse facts, it is contended by the défendant that as Clark 
did not hâve the légal title to the land when he executed the mortgage 
to his father, but only an équitable right to it by reason of Lyster's 
bond, he had no mortgageable interest in it. This is not the law. 
Clark had a perfect équitable title which, except for Lyster's default, 
would hâve been converted into a légal title. That équitable right 
was the subject of sale and mortgage. Reed v. Munn (C. C. A.) 
148 Fed. 737, recently decided by this court. It was so held by the 
Suprême Court of Kansas in Jones v. Lapham, 15 Kan. 540, 544. 
That case involved the very question now under considération. The 
holder of a bond for a deed had given a mortgage upon his équitable 
right quite as Clark did in this case. Mr. Justice Brewer, then Judge 
of the Suprême Court of Kansas, said concerning it as follows: 

"Agaln, it Is said that Hull had no mortgageable interest in the land. This 
is a mistake. True, he did not hold the légal title, but he had an interest in 
the property. A bond for a deed is often in equity deelared to be équivalent 
to a conveyance of the property with a mortgage back. His was an Interest 
which was the subject of sale, and would pass by a deed of the property. 
Gen. St. 1869, p. 999, c. lOé, § 1, cl. 8; page 1S5, c. 22, § 2. It was an interest 
which he could use as security for a loan, and could pass for that purpose 
by an ordinary real estate mortgage." 

That ruiing is binding upon us as a rule of property established by 
the highest judicial tribunal of a state. Burgess v. Seligman, 107 U. 
S. 30, a Sup. Ct. 10, 27 L. Ed. 359. 

The mortgage of Clark to his father was a recordable instrument 
under the laws of Kansas. It was an instrument conveying and af- 
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fçcting real estate. "Every instrument in writing that conveys any 
real estate, ôr whereby any real estate may be affected, proved or ac- 
knowledged, arid cêrtified in the manner hereinbefore prescribed, may 
be recorded in the office of the register of deeds of the county in which 
such real estate is situated." Section 1221, G. S. 1901. It was filed 
and recorded in the office of the register of deeds of Wilson county 
on April 39, 1901, and imparted notice to everybody of its contents. 
"Every such instrument in writing, cêrtified and recorded in the man- 
ner hereinbefore prescribed, shall, from the time of filing the same 
with the register of deeds for record, impart notice to ail persons of 
the contents thereof; and ail subséquent purchasers and mortgagees 
shall be deemed to purchase with notice." Section 1323, G. S. 1901. 
Even if the instrument recorded was not a mortgage, technically speak- 
ing, it was an instrument of writing recorded in the county where the 
land in question was situated, and as such imparted notice to every 
person of its contents and of the extent to which it affected Clark's 
title. Section 1, of chapter 124, p. 233, of the Session Laws of Kansas 
of 1901, obviously intended as a curative and remédiai provision, 
reads as follows: 

"Ail deeds, mortgages, releases, powers of attorney, leases, contracts, con- 
veyances and other instruments of writing now recorded, copied or noted in 
the proper books of the office of register of deeds of the several counties 
In the State of Kansas, shall, upon the passage of this act, be deemed to 
impart notice to subséquent purchasers, encumbraneers, lessees and ail other 
persons whomsoever so fat; as and to the extent that such deeds, mortgages, 
releases, powers of attorney, leases, contracts, conveyances and other in- 
struments of writing may be found recorded, copied or noted on said boolcs of 
record, notwithstanding any def ecta exlsting in the exécution, aeknowledg- 
ment of recording or certiflcate of recording of the same." 

That section took efïect May 1, 1901, Complainant's mortgage 
had then been recorded two days. Lyster purchased the property 
from the mortgagor nearly a year thereafter, at a time when the pub- 
lic land records fully disclosed the existence and effect of the in- 
cumbrancé. 

Within the purview of each and ail the foregoing statutes, the re- 
cording of the mortgage was notice to every one of the contents of 
the instrument and the extent to which it affected the title to the real 
estate conveyed. In any view we may take of the mortgage in ques- 
tion, whether as a perfect deed of conveyance or an imperfect ex- 
écution of an intention, it was a recordable instrument under the laws 
of Kansasj a.nd its record imparted full notice of its contents and ef- 
fect to ail persons whomsoever. The fact disclosed by the record, 
that Lyster had no actual knowledge of the existence of the mortgage 
or that he believed the land he was about to purchase from Clark was 
unincumbered, is quite immaterial. He was Sound by law to take no- 
tice of the recorded incumbrance, and is conclusively affected with ail 
he could hâve ascertained by doing so. Poplin v. Mundell, 37 Kan. 
138 ; Smith v. Jones, 37 Kan. 293, 15 Pac. 185 ; Kuhn v. Nat. Bank 
of Holton (Kan.) 87 Pac. 551. 

The only other question requiring considération is whether Har- 
vey S. Clark, the mortgagee, is estopped from foreclosing his mort- 
gage. He was the holder in good faith of a mortgage to secure 
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a just debt due from the mortgagor to him. He did nothing or 
said nothing to induce Lyster to purchase his son's interest. He 
did nothing or said nothing to conceal the fact that his son's inter- 
est was subject to a mortgage, or to induce Lyster to refrain from 
examining the land records to ascertain whether the son's interest 
was free from incumbrance. He lived in Illinois, and when informed 
that his son was about to settle his suit against Lyster and collect a 
large amount of money he went to Kansas City, where his son re- 
sided and where the collection was to be made, for the purpose of se- 
curing payment of his son's debt to him. By reason of the estrange- 
ment between the son and Lyster they had no personal interviews, 
but negotiated their settlement through their solicitors. There is a 
conflict of évidence as to whether the father arrived in Kansàs City 
before or after the settlement was concluded, and before or after the 
son had executed his quitclaim deed to Lyster ; but however that may 
be, it is certain thé father did not see or bave any interview with 
Lyster or his solicitors until after the transaction had been fuUy con- 
cluded. There was, therefore, no opportunity for this aged man, 
however disposed he might hâve been, to deceive Lyster, or any one 
acting for him in the matter. His chief and only offending is found 
by the spécial master to consist of having "close confidential relations 
with his son"; of being "gênerons to his son" ; of being dominated by 
his son "to a considérable extent" ; of dwelling with his son while 
in Kansas City attempting to get his debt paid or reduced; of pre- 
senting to his son $10,000 out of the money received from him "to 
be invested for the benefît of his family." From such relations with 
and disposition toward his son, which seem to us altogether natural 
and blameless, together with what the master denominates "contra- 
dictory évidence" given by the father (without referring to it, and 
which after a patient investigation we are ùnable to discover), and 
a "lack of interest" (a commendable f rame of mind for a witness) 
which the master says the old gentleman manifested while testifying, 
he reached the conclusion that the father authorized the settlement 
between the son and Lyster, and that it would be unjust and inéquita- 
ble to permit him to foreclose his mortgage to secure the payment of 
$19,500, due him from the son. Suppose it be true that the father did 
authorize the settlement which the son made with Lyster, that fact 
would bave no significance unless the settlement as made purported to 
involve the conveyance to Lyster of an unincumbered title to the sons's 
one-half interest. But there is no claim that such was the fact. The 
settlement as made required the son to give a quitclaim deed to Lyster 
for his one-half interest. That is entirely consistent with the fact 
as it existed that his interest was incumbered. 

From the facts disclosed by this record, and even from the findings 
made by the master, there is no substantial ground for imputing to 
Harvey S. Clark, the mortgagee, any fraudulent, wrongful, mislead- 
ing or injurious conduct toward Lyster which in any manner tended 
to induce him to believe he was purchasing an unincumbered title to 
the -son's undivided interest, or to refrain from resorting.to the land 
records and making the inquiry which common prudence and the law 
of the land required of him. The worst that can be said againSt the 
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father is that he did notascertain the whereabouts of the respective 
solicitors for his son and Lyster while they were negotiating the terms 
of the settlement and volunteer to instruct Lyster concerning his du- 
ty. If he had been présent with them he might lawfully hâve ob- 
served silence on the subject under considération. Files v. Rankin 
(C. C. A.) 153 Fed. 537,, recently decided by this court. But he was 
in fact both distant from them and absolutely silent. The ruie caveat 
emptor applies, and Lyster cannot complain. 

It is again said, that because the faôier received of a son a part 
of the proceeds of the settlement made with Lyster and was generous 
to his son's family, thèse fàcts in some way make against the father's 
equity in this case. We fail to see in them anything injurious to Lys- 
ter. Whatever became of the money paid by Lyster to the son did 
not concern the former. It was not his money. He owed money to 
the son which he paid, and the son owed money to his father, a part 
of which he paid, and the father afterwards made a donation to the 
son's family. If there was any doubt about the mortgage debt thèse 
acts might hâve been significant; but on the proof and fîndings no 
such doubt exists. Accordingly, the acts in question must be referred 
to their natura^ motive — a désire to close a business transaction, and 
to praetice, so far as the father is concerned, a little of the praise- 
worthy generosity which the master finds characterized his gênerai 
conduct toward his son. By such inoffensive conduct as that already 
considered, défendant Lyster contends that complainant's contract, 
duly and f ormally executed in writing and under seàl, should be set 
aside and his rights thereunder forfeited. To strike down rights 
secured with such care and formality by resort to the doctrine of es- 
toppel in pais, every considération of justice requires that the proof 
should be clear, cogenti and convincing, and the facts leading to that 
resuit should be clearly established. Brânt v. Virginia Coal & Iron 
Co., 93 U. S. 326, 334, 23 L. Ed. 927; First National Bank v. 
Marshall & Ilsley, 28 C. C. A. 42, 83 Fed. 725, 735. The évidence 
adduced in this case falls far short of that reasonable requirement, 
and facts are not established from which complainant cân be justly 
and equitably decreed to be estopped from enfôrcing his légal rights. 

Again, équitable estoppel is generally predicated upoii positive or 
constructive fraud, or gross négligence tantamount to it. Unless one 
or the other of thèse éléments are found in a case, estoppel does not 
ordinarily exist. 1 Story's Eq. Jur. 391; Brant v. Virginia Coal & 
Iron Co., supra; Hobbs v. McLean, 117 U. S. 567, 580, 6 Sup. Ct. 870, 
29 L. Ed. 940; John Shillito Co. v. McClung, 2 C. C. A. 526, 51 Fed. 
868, 876. Tested by the last-mentioned rule, the record fails to dis- 
close any such conduct or acts on complainant's part as requires or 
Justifies us in holding him estopped from foreclosing his mortgage. 
Moreover, it is essential, as a gênerai rule governing équitable estop- 
pel, that the party claiming to hâve been influenced by the conduct 
of another to his injury must himself hâve been ignorant of the true 
State of facts, and not hâve been guilty of négligence or want of due 
care in availingf himself of opportunities open to him for ascertaining 
knowledge of such facts. Debenture Co. v. Hopkins, 63 Kan, 678, 
66 Pac. 1015. "Equity will not assist a man whose condition is at- 
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tributable only to that want of diligence whîch may be fairly expected 
from a reasonable person." Southern Development Co. v. Silva, 125 
U. S. 247, 8 Sup. Ct. 881, 31 L. Ed. 678; Burk v, Johnson, 146 
Fed 209, 216, 76 C. C. A. 567._ "It is also essential for its" (prin- 
ciple of équitable estoppel) "application with respect to the title of real 
property that the party claiming to hâve been influenced by the con- 
dùct or déclarations of another to his injury was himself not only 
destitute of knowledge of the true state of the title, but also of any 
convenient and available means of acquiring such knowledge. Where 
the condition of the title is known to both parties or both hâve the 
same means of ascertaining the truth, there can be no estoppel." 
Brant v. Virginia Coal & Iron Co., 93 U. S. 337, 23 L. Ed. 927. See, 
also, Bloomfield v. Charter Oak Bank, 121 U. S. 135, 7 Sup. Ct. 865, 
30 L. Ed. 923. 

The record in this case discloses, and the master finds, that nothing 
was said between the parties at the time of the settlement between 
Clark and Lyster one way or the other about the mortgage in suit. 
Lyster testified that he made no examination of the land records to 
ascertain the condition of the title. From thèse facts it is clearly ap- 
parent that he did not rely upon any représentation, act, or conduct 
of the complainant, and that he by his failure to examine the land 
records — the appropriate place for information, and one to which 
ail persons are required to resort — was guilty of that négligence and 
indifférence to his own rights which disentitles him to any équitable 
considération. In the cases of Johnson v. Williams, 37 Kan. 179, 
14 Pac. 537, 1 Am. St. Rep. 243, and Kuhn v. Nat. Baqk, supra, the 
Suprême Court of his own state has so declared. 

It is claimed that défendant, during the two months or more which 
elapsed after receiving Clark's quitclaim deed and before this suit 
was instituted, made extensive repairs upon the premisés in question ; 
that they were of little value before the repairs were made, and that 
theîr présent value is largely given to them by defendant's expendi- 
tures. There is a sharp dispute about the value of the premisés be- 
fore the repairs were made, but, whatever be the fact in that particu- 
lar, the défendant, from what has already been said, is the author of 
his own misfortune. It cannot be contended that complainant by 
dint of any word, act, suggestion, or influence so misled or induced 
him to spend any money on the premisés, or to refrain from examin- 
ing the land records to ascertain the truth about his title, as to estop 
him from asserting his lawful rights. 

The decree below dismissing the bill cannot be sustained. It must 
be reversed, and the cause remanded to the Circuit Court with instruc- 
tions to enter a decree in favor of the complainant; and it is so ordered. 
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DOWAGIAC MFG. CO. v. McSHERRY MFG. CO. et al. 

(Circuit Court o£ Appeals, Sixth Circuit. July 18, 1907.) 

No. 1,711. 

1. CotTBtS— ClECUIT COUET OF APPBALS— JuBtSDICTION IN MANDAMTTS. 

A Circuit Court of Appeals of tlie United States bas no power to In- 
terfère by mandamus witli the action of a Circuit Court, wliere tlie question 
involved relates to its Jurisdictlon as a Circuit Court of the United States, 
but tliê application In such case must be made to the Suprême Court ; but 
sueh want of power in the Circuit Court of Appeals does not exist where 
the question Involved relates to the jurisdiction of a Circuit Court as a 
Judlcial tribunal of original jurisdiction, having no relation to its limita- 
tion as a national court 

[Ed. Note. — Jurisdiction of Circuit Court of Appeals in gênerai, see 
notes to Lau Ow Bew v. United States, 1 C. C. A. 6 ; United States Free- 
hold Laud & Emigration C6. t. Gallegos, 32 C. C. A. 475.] 

2. Mandamus— SuBJECTS AND PUkposes of Relief— Contbollino Judicial 

Action, 

Mandamus wlll lie to control the action of an inferior court when it 
assumes to àct beyond Its jurisdiction, or vyliere It refuses to take juris- 
diction of a case and proceed tO judgJnent therein when it Is Its duty to 
do 80, ànd there Is no dther adéquate remedy, but not to control its ac- 
tion In a matter which is witliin Its jurisdiction to hear and détermine. 

[Ed. Note. — For cases in point, seê Cent DIg. vol. 33, Mandamus, § 62.] 

3. Equitt— Deceeb>— Bill of Rbview— Geounds— Feaud. 

Fraud in obtainlng a decree eannot be made the basls pf a bill of re- 
new, but onïy of an original blU to impeaeh the decree for fraud; the 
radical différence between the two kinds of bllls being that a bill of re- 
vJew Is a continuation of the original litigation, whereas a bill to impeaeh 
a decree for fraud is new aud independent litigation. 

[Ed. Note.— For cases In point see Cent Dig. vol. 19, Equity, § 1090.] 

4. JtJDaMENT— Equitable Relief— PENDENcr dp Appeal— Effeot. 

A bill to impeaeh a deeree for fraud, the relief sought belng an Injunc- 
tion to restrain its enforcement, is not the same in purpose as an appeal, 
and the court which rendere<J the decree bas jurisdiction to entertain such 
a bill, although an appeal from the decree is pending. 

[Ed. Note. — For cases in point see Cent Dig. vol. 30, Judgment § 771.] 

On Pétition for Writ of Mandamus Directed to the Circuit Court 
of the United States for the Western Division of the Southern District 
of Ohio, and the Judges Thereof. 

P. L. Chappell, for petitioner. 

B. F. Harwitz and E. E. Wood, for respondents. 

Before LURTON and RICHARDS, Circuit Judges, and COCH- 
RAN, District Judge. 

COCHRAN, District Judge. The writ of mandamus sought by the 
pétition herein is one commanding that an order be entered vacating 
an order made May 20, 1907, granting a preliminary injunction. That 
order was made in a suit brought in said court May 15, 1897, by the 
petitioner, Dowagiac Manufacturing Company, as plaintifï, against 
the respondents, McSherry Manufacturing Company, C. R. Oglesby, 
and T. O. Eichelberger, as défendants, for infringement of certain 
letters patent, in which an injunction and an accounting were sought. 
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It was made on application of the défendant C. R. Oglesby, upon what 
was teraïèd a cross-bill filed by hira April 37, 1907. This pleading 
was filed and said injunction was granted after a final decree in said 
suit and whilst aippeal therefrom was pending in this court, which is 
still undisposed of. That decree was rendered August 14, 1906. By 
it the plaintiff redovered of the défendants the sum of $47,855.95 and 
costs. It was not superseded on the taking of the appeal, and on April 
18, 1907, the time within which it might be having elapsed, the plain- 
tiff caused an exécution to issue and be levied on certain real estate 
owned by the défendant Oglesby. The preliminary injunction grant- 
ed restrained proçeedings on said exécution until the further order of 
the court. The relief prayed by said pleading was an injunction against 
further proçeedings thereon, and the ground upon which it was sought 
was that said decree, as to the défendant Oglesby, had been obtained 
by fraud, The fraud complained of was that said défendant had been 
président of the défendant company, but at the time of the filing of the 
bill had ceased to be such, or a stockholder in the company ; that in- 
dividually he had not infrmged, or received any profits from the in- 
fringement of, the letters patent in suit; that after answer filed plain- 
tiff 's soliciter and managing counsel represented to him, on inquiry 
by him as to why he had been made a party to the suit, that it was usual 
and ordinary in patent cases to make officers of corporations parties 
thereto, that he was a mère nominal party, and that he need not give 
the matter further concern or attention ; and that, relying on said rep- 
résentation, he did not give the matter further concern or attention 
and had rio knowledge of the proçeedings thereafter had until subsé- 
quent td tht rendition of the final decree and service of copy thereoi 
on him. 

This case présents the question as to whether this court has the pow- 
«r to and should interfère by mandamus with this action of the lower 
court? It would seem that a Circuit Court of Appeals of the United 
States has no power to interfère by mandamus with the action of a 
Circuit Court thereof, where the question involved relates to its juris- 
diction as a Circuit Court of the United States. In the case of United 
States v. Sçverens, 71 Fed. 768, 18 C. C. A. 314, we held that, where 
its décision in regard thereto can be carried directly to the Suprême 
Court upon certificate under the fifth section of the Circuit Court of 
Appeals act, the application for a writ of mandamus must be made to 
that court. In the cases of Ex parte Wisner, 203 U. S. 449, 27 Sup. 
et. 150, 51 L.rEd. 264, and In re Pollitz, 306 U. S. 323, 27 Sup. Ct. 
729, 51 L. Ed. 1081, the question arose in removal cases. The appli- 
cation for the writ was made in each instance to the Suprême CoiKt. 
In the Wisner Case it was granted, whereas in the Pollitz Case it 
was denied, but. not on the ground that that court was not the proper 
court to which to make the application. In View of thèse décisions it 
would seem that in such cases it is not proper to make the application 
to the Circuit Court of Appeals, and that therefore in no case has that 
court power to interfère by mandamus with the action of a Circuit 
Court of the United States where the question involved relates to its 
jurisdiction as a Circuit Court of the United States. 

If so. thé oniy case in which that court can hâve power to interfère 
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l?y roandamus with the action of the Circuit Court, where the ques- 
tion involved relates to its jurisdiction, is where the question is as to its 
jurisdiction as a judicial tribunal of original jurisdîctiori. In the case 
of United States v. Swan, 65 Fed. 647, 13 C. C. À. 77, we heard, but 
denied, an application for mandamus in such a case. The question 
hère is as to the jurisdiction of the lower court as a tribunal of orig- 
inal jurisdiction. There is nothing, therefore, in the nature of the case 
itselî against this court's power to grant the mandamus sought. If it 
is not right that the writ should be granted, it is bëcause the case does 
not come within the principles allowing the issûance of a mandamus 
applicable to such cases. In the Pollitz Case Mr. Chief Justice Ful- 
1er had this to say as to when a writ of mandamus will not be issued 
by the Suprême Court to a Circuit Court, to wit: 

"But mandamus cannot be issued to compel the court to décide a matter 
before It In a particular way, or to review its judicial action had in the exer- 
cise of legitlmate jurisdiction; nor can the writ be used to perfOnn the office 
of an appeal or writ of error." 

He referred to two instances in which it will be issued. One he 
referred to in thèse words : 

"Where the court refuses to take jurisdiction of a case and proceed to 
Jndgment therein when It is Its duty to do so, and there 'is no other remedy, 
mandamus will lie unless authority to issue it bas been takeu avvay by stat- 
ute." 

The other, he referred to, in thèse words : 

"And Bo where the court assumes to exercise jurisdiction on removal, when 
on the face of the record absolutely ho jurisdiction bas attachéd.*' 

The sum of thèse expressions is that the writ will not be so issued 
when the action of the Circuit Court is within its jurisdiction. It will 
be issued when it is not up to or goes beyond its jurisdiction and there 
is no other adéquate remedy. : . 

' In that case a suit brought by a citizen of New York, against a citi- 
zen of Ohio and citizens of New York in the proper state court of 
New York had been removed by the citizen of Ohio into the Circuit 
Court of the United States for the Southern District of New York on 
the ground that it involved a separable controversy bètween him and 
plaintiff, whp were of diverse citizenship. That court, on motion to 
rémand, held that there was such a controversy in the suit and over- 
ruled the motion. The application for the writ was denied, for the 
reason that it was within the jurisdiction of that court 'to hear and de- 
tértnine the question as to separable controversy on which its juris- 
diction depended, and error in regard thereto could ,be. raised only by 
appeal after final decree. In the Wisner Case, wherp' the writ was 
granted, a suit brought by a citizen of Michigari against. a citizen of 
Louisiana in the proper state court of Missouri hàd been removed to 
the, Circuit Court of the United States for the District of Missouri, 
Éastern Division, and that court had overruled a motion to remand 
and taken jurisdiction of the suit. The writ was grântfed, for the rea- 
son that the action of the lower court was beyond its jurisdiction. The 
suit çould not hâve been originally brought therç, âiid hence could 
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not be removed thereto. Its jurisdiction depended on no question 
which it had the jurisdiction to détermine as in the PoUitz Case. 

The same principles apply hère, though the only question as to 
jurisdiction involved is in respect to the authority of the lower court 
as a judicial tribunal of original jurisdiction. If the action of the low- 
er court was within its jurisdiction as such a tribunal, it cannot be 
interfered with by mandamus, no matter how erroneous it may hâve 
been. Error therein can be inquired into only upon appeal from the 
order granting the preliminary injunction. It is only in case its action 
went beyond its jurisdiction as such a tribunal that the petitioner can 
be entitled to the mandamus it seeks. It is claimed that it did go be- 
yond such jurisdiction, and that on the ground that, pending the appeal 
from its final' decree, the lower court was without jurisdiction to grant 
said injunction. The case of Ensminger v. Pôwers, 108 U. S. 292, 3 
Sup. Ct. 643, 27 L. Ed. 733, is cited in support of this position. In 
that case it was held tiiat a bill of review cannot be filed pending an 
appeal from a final decree. There a final decree in favor of the défend- 
ant was entered by the Circuit Court in December, 1873. An appeal 
therefrom to the Suprême Court was taken by plaintifï in January, 
1874. This appeal was . dismissed in December, 1875, for failurè of 
appellants to file and docket the cause on the appeal. In September, 
1876, a bill'of review for error of law was filed. It was claimed that 
it was filed too late, as the time within which ordinarily a bill of re- 
view may be filed is the time limited by statute for taking an appeal 
from the decree sought tp be reviewed, which in this instance was two 
years. It was held that the time during which said appeal was pend- 
ing should be deducted, and that therefore the bill was filed in time. 
The ground upon which^itiwas held that such déduction should be 
made was that, pending the appeal, the plaintifïs had no right to file 
a bill of review; Mr. Justice Blatchford said: 

"The pendency of the appeal by Brtdget Power would bave been a ralld 
objection to the flling of a bill of review by her for the errors of la\y now 
alleged, and inasmuch as the appeal was not heard hère on its merlts, but the 
prosecùtion of it was abandoned, we are of opinion that the bill of review 
was flled In time. While the appeal was pending hère, although thére was 
no supersedeas, the Circuit Court had no jurisdiction to vacate the decree In 
pursuance of the prayer of a bill of review, because such relief was beyond Its 
control." 

It is to be npted, however, that this holding has relation to a bill of 
review. Concerning such a bill Judge Sanboirn, in the case of Hill 
v. Phelps, 101 Fed. 650, 41 C. C. A. 569, had this to say: 

"The purpose of a bill of review is to obtain a reversai or modification of 
a final decree. There are but three grounds upon which such a bill can be sus- 
tained. They are : (1) Error of law apparent on the face of the decree and 
the pleadings and proceedings upon which it is based, exclusive of the évi- 
dence ; (2) new matter which has arlsen slnce the decree ; and (3) nfewly dls- 
covered évidence which could not bave been found and produced by the use 
of reasonable diligence before the decree was rendered." 

The alleged clross-bill filed in the lower court cannot, therefore, be 
characterized as a bill of review. The ground Upon which it sought 
relief was neither oheof the three grounds upôn which sùch a bill 
can be sustained, butanother and entîrely distintt ground, tO wît; that 



TB28 155 FEDERAL EBPOBTEB. 

the decree had been obtained by fraud, Such a groùnd of relief can 
be made the basis, not of a bill of review, but onlyof an original bill, 
Or^asiit is sometimes called, an original bill in the natyre of a bill of 
i review. 2 Beach, Mod. Eq. Pr. § 884. Daniell's Chancery Pleading 
andPractice (5th Ed.) p. 1584, characterizes such a bill as a bill to 
irnpeach a decree for fraud. In the case of Tilghman v. Werk (C. C.) 
39 Fedi^ 680, Judge Jackson said that such a bill "liés only for fraud; 
and such .'fraud, as bas been said by very eminent judicial authority in 
an Englîsh case, must be actual and positive, showing- à rnala mens — a 
meditated and intentional contrivance to keep the opposite party and 
the court in ignorance of the real facts of the case and thus obtain 
the decree. Patch v. Wood, L. R. 3 Ch. 203 Jî - 

The radical différence between thèse two kînds of bills is that a 
bill of rfeview is a continuation of the original litigation, whereas a bill 
impeaching: a decree for fraud is not. It is riew and independent liti- 
gation. The rules applicable to the two kinds df bills are différent. 
As, for instance, it is well settled, in certain jurisdictions at least, that 
a bill of review cannot be filed after a decree has been afïîrmed on ap- 
peal, at least where the ground thereof is newly discovered évidence, 
unless the right to file it has been reserved in the decfee of the appel- 
late court, or permission be given on application to that court directly 
for that purpose. Southard v. Russell, 16 Hôw: 546; 14 L. Ed. 1052; 
2 Batéâ on Fed. Eq. Proc. § 71 7. But such is iiot the case as to a bill 
to irnpeach a decree for fraud. It can be filed withbut isuch leave being 
first had. S Daniell's Ch. PL & Pr, (5th Ed.) '1584; 2 Beach, Mod. 
Eq. Pr.. § 884; Ritchie v. Burke (C. C.) lODEedi 16, 18. 

It may be said, however, that the ground upôh Which a bill of re- 
view cannot be filed pending an appeal frôm the decree sought to be 
reviewed exîsts with equal force wnen a decree ife'sbilght to be impeach- 
ed for fraud pending an appeal therefrom, and should equally prevent 
such a bill being filed during the péndency thereof. The reason why 
a bill of, review cannot be filed pending an >'pip(?àl from the decree 
sought to be reviewed was not pointed out in the case of Ensminger 
. V. Powers. Probably it is this : An appeal and a bill of reView are 
both direct attacks upon the decree itself . Each is a différent mode of 
sèeking to hâve the same thing donc; i. e., to hâve the decree vacated 
and set aside. The success of either will render the other unnecessary 
iso far as the effect on the decree is concerned; and, as the appeal is 
ifirst in time, it shoùld be given the right of way. If this is the true rea- 
son for this rule, there is room to hold that it applies in case a bill 
impeaching a decree for fraud is filed, pending' an appeal therefrom, 
wherè the bfll is îirnited to seeking to hâve the dgcrêe vacated and sèt 
asîde, or in so far as it sèéks to haye such relief ; and it is hard not to 
yîeldto, the position that it should be given the same effect in such a 
case, on, tQ>5uCh an extent, as in case of a bill of review. It may be 
urged that the fact that the latter is a continuation bf the original liti- 
gation, where3s,îi bill of the other, ilîind is not, i'S:Bçt: suffieient to re- 
quire a-diffeiT^truIe. ii ; . lira <: 

,,B>it.a billirRpjeaphJng a decrçefof fraud, needonotjjnso far as it 
J5eeks']rel^f,.jc;ppç(ern itsilf with the^diecree, Itnmay !be Hniited to Seekr 
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îng an injunction against its enforcement or to depriving the party in 
whose favor it bas been rendered of the benefit which he has derived 
from it. Indeed, it may be that such is ail that such a bill is ever 
properly coneerned with. If such a bill is so limited, the above rea- 
soning cannot be applied to prevent its being filed pending an appeal 
from the decree. The two proceedings are not in such a case seeking 
the same relief. The appeal is seeking to haye the decree vacated and 
set aside, whereas the bill is seeking to prevent its enforcement or to 
obtain a restoration of the benefits derived und^r it. It is on the ground 
that such a bill may be so limited, or such is its proper nature, that it 
has been held that a Circuit Court of the United States can give relief 
against a decree of a state court obtained by fraud. It was so held 
in the cases of Gaines v. Fuentes, 93 U. S. 10, 23 L. Ed. 524, and 
Marshall v. Holmes, 141 U. S. 597, 12 Sup. Ct. 62, 35 L. Ed. 870, 
where the bills sought an injunction against an enforcement of the de- 
crees, and also in the cases of Johnson v. Waters, 111 U. S. 667, 4 
Sup. Ct. 619, 28 L. Ed. 547, and Arrowsmith v. Gleason, 129 U. S. 
99, 9 Sup. Ct. 237, 32 L. Ed. 630, where the bills sought a restoration 
of benefits derived under them. In the case of Barrow v. Hunton, 99 
U. S. 80, 25 L. Ed. 407, it was held that a fédéral court had no juris- 
diction of a direct attack on the decree of a state court. Mr. Justice 
Bradley there said : 

"The question presented with regard to the jurlsdiction of the Circuit Court 
Is whether the proceeding to procure nullity of the former judgment in such 
a case as the présent is or is not in its nature a separate suit, or whether 
It is a supplementary proceeding so connected with the original suit as to 
form an incident to it, and suhstantially a continuation of it. If the proceed- 
ing is merely tantamount to the common-law practice of niovlng to set aside 
a judgment for irregularity, or to a writ of error, or to a bill of review or an 
appeal, it would belong to the latter category, and the United States Court 
could not properly entertaln jurisdietion of the case. Otherwlse the Circuit 
Courts of the United State? would become Invested with power to control the 
proceedings in the state courts, or would hâve appellate jurlsdiction over them 
in ail cases where the parties are citizens of différent states. Such a resuit 
would be totaliy inadmissible. On the other hand, if the proceedings are 
tantamount to a bill in equity to set aside a decree for fraud in the obtalning 
thereof, then they constitute an original and independent proceeding, and, ac- 
cordng to the doctrine laid down in Gaines v. Fuentes, 92 U. S. 10, 23 L. Ed. 
524, the case might be withln the cognizance of the fédéral courts. The dis- 
tinction between the two classes of cases may be somewhat nice, but it may be 
afflrmed to exist; In the one class there would be a mère revision of errors 
and irregularities, or of the legality and correctness of the judgments and 
decrees of the state courts ; and in the other class the investigation of a new 
case arising upon new facts, although having relation to the validity of an 
actual judgment or decree, or of the party's right to claim any benefit by 
reason thereof." 

It must be held, therefore, that there is nothing in the case of Ens- 
minger v. Powers that militâtes against the lower court having juris- 
dietion, pending an appeal to this court from its decree, to hear an 
application for art injunction against the enforcement thereof on the 
ground that it had been obtained by fraud, and of grànting such, ap- 
plication if a proper case for such a ^-elief was made. Thi? was ail 
the relief which said alleged cross-bill sought, and is ail the relief 
granted by the preliminary injunction complained of. 
155 F.— 34 
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The fact that a reversai of the decree on the appeal will render un- 
necessary the continuation bi the injunction, or, rather, deprive it of 
further eïïect, is net agaihst the court's jurisdiction to grant it. Nor is 
the fact that the decree might hâve been superseded, and was not. It 
is inéquitable that a decree shall be eiiforced, and the party affected 
by it shall be harassed theréby, when that; decree has been obtained by 
fraud, and this equity on his part is nOt weakened by either circum- 
stance. He should not be put to the necessity oî super seding such a 
decree, nor run the risk of riot getting back property taken from him 
thereun<îeir. ' The action of the lower court, therefore, was clearly 
within its jurisdiction as a judicial tribunal of original jurisdiction. 

It is urged, however, that the cross-bill contradicts the record in al- 
leging that the défendant Oglesby had ceased to be a stockholder and 
président of the défendant company at the time of the filing of the bill ; 
the record showing that he ceased being so shortly after the filing of 
the bill, and not before; that the subject-matter of the cross-bill could 
hâve been raised in the answér filed before decree, and was not, there- 
îore, proper subject-matter for a cross-bill; and that a cross-bill can- 
not be filéd after a final decree. The case of Dickerman v. Northern 
Trust Co., 80 Fed. 450, »5 C. C. A. 649 is cited in support of the sec- 
ond proposition just stated, and the caseS of Rogers v. Riessrier (C. C.) 
31 Fed. 691, and Bronson v. La Crosse & Milwaukee R. R. €o., 67 U. 
S. 528, 17 L. Ed. 359, are cited in support of the third and last one. 

But it is not true that the subject-matter of the cross-bill could bave 
been raised by answer filed before decree. The subject-matter of the 
cross-bill was not .défendant Ôglesby's liability to plaintiff, but that the 
Recrée against him hadi been obtained by fraud. This could not hâve 
been set up before the decree. It is true, however, that a cross-bill 
cannot be filed after final decree. This position was urged in the lower 
court against the granting of the prehminary injunction, and Judge 
Clark, who heard the matter, respondedto it in thèse words: 

"It Is not neeesSary to undertake now to flx the technlcal name of the bill, 
or pétition, as ît may be ealled, flled in this case, or to détermine whether 
technically it sliould be calIed an original bill, cross-bill, a bill in the nature of 
a bill of review, or a pétition in the cause. There can. be no doubt that such 
.lurisdiction and power as exists to grant an Injunction pending the appeal 
before the Circuit Court of Appeals exists in the Judge of the court below, 
and that also such power as the Judge mày exercise, if properly invoked by 
a pleading or pétition in this same casé, rather than by an Independent bill. 
■The subject-matter and purpose of the pleading must be looked to, to deter- 
inine Its proper désignation under the law of procédure, and not the name 
under whlch It may be flled In court." 

But, the lower court having jurisdiction to hear and détermine a 
case of the kind presented by said pleading, it was within its jurisdic- 
tion to détermine also as to the propriety and sufficiency of the pro- 
ceedings by whiçh it was presented. If it has erred in this particular, 
thé error can be corrected by this court only upon an appeal from the 
order granting the preliminary injunction. It cannot do so by manda- 
;:mus. 

The pétition for the writ is denied. 
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PEINDLB T. BROWN et aL • 

(Circuit Court of Appeals, First Circuit Aaguét 2, 1007.) 

No. 634. 

1> Patents— Eemedt in EQunr roB Refusai, oï Patent— Scopb. 

The broad scope of Rev. St. § 4915 [U. S. Comp. St 1901, p. 3392], ati- 
thorizing a suit in eqùity to establlsb the rigbt to a patent, was ia no way 
llmited or qualifled by Act Feb. 9, 1893, c. 74, 2t Stat. 434 [U. S. Comp. 
St. 1901, p. 3391], provlding for appeals from the décision of the Com- 
missioner of Patents to the Suprême Court of tbe District of Columbia. 

2, SAME— SUFFICIENCy OE Biix. 

A bill filed under Rev. St f 4915 [U. S. Comp. St 1901, p. 3392], to 
establlsh the right of complainant to a patent which allèges that "before 
the slxth day of June 1900" complainant "was the true, original, and 
first inventor" of the devlce in Issue, that on that day he flled hls applica- 
tion for a patent therefor, and that on May 28, 1900, défendant flled an 
application for the same invention on wblch after interférence proçeed- 
ings be was awarded a patent^ is not fatally détective on gênerai demur- 
rer. 

& Samb— Aixeoation or Date of Invention. 

A bill which states the date of an application for a patent is net to be 
held to State that the ihvention was then flrst eompleted or reduced to 
practiee unless nothlng Is alleged showing invention prier thereto, and 
a fnrther allégation that the invention was made prlor to such date 
covers the fact of réduction to practiee, and is suflicient to carry tbe date 
back of the application. 

Appeal from the Circuit Gourt of the United States for the District 
of Massachusetts. 

For opinion below, see 136 FeA 616. 

Edwin J. Prindle, pro se. 

William Quinby, for J. T. Brown and O. A. Miller. 

Emery & Booth, for Walter E. Trufant. 

Bèfore COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This is a bill seekîng to establish a pat- 
ent for an invention in accordance with section 4915 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 3392]. It was heard on demurrer 
in the Circuit Court, and dismissed ; whereuppn the complainant ap- 
pealed to ùs. There was also filed in the Circuit Court a cross-bill, 
which was likewise dismissed on demurrer ; but, there being no appeal 
from that decree, we hâve no occasion to consider that proceeding. 

The application of the complainant below for a patent was decided 
against him by the Commissioner of Patents, whose décision was af- 
firmed by the Circuit Court of Appeals of the District of Columbia, 
as appears by Prindle v. Brown, 24 App. Cas. D. C. 114. That pro- 
ceeding Was brought under section 4914 of the Revised Statutes, as 
amënded by the act tû establish the Court of Appeals of the District 
of Columbia, approved on February 9, 1893 (37 Stat. 434, c. 74). Sec- 
tion 4914 directs that the case be heard on the évidence produced be- 
fore the Commissioner pf Patents. It has never been held to preclude 
a piOceeding under section 4915 ; and the propositions of the Suprême 

•Rehearing denied October 16, 1907. 
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Court in Re Hien, 166 U. S. 433, 439, 17 Sup. Ct. 634, 41 L. Ed. 1066, 
leave no opportunity for any contention that tàe broad range of section 
4915 has been in any way limited or qualified by the act of 1893. 

. The bill in the Circuit Court was filed by the présent appellant against 
Brown, Miller, and Trufant. Trufant answered, and did not demur. 
Brown and Miller demurred jointly, One of the grounds ôf demurrer 
is that Trufant has no interest in any pending issue, and was not a 
propef party respondent, and thàt the bill should be dismissed as against 
him."; but no point as to parties has been made before us. The de- 
murrer contains 13 différent assignments cf causes of demurrer; and, 
although the arguments at bar took a very broad range, we are unable 
to perceive that any topic is presented hëre except the following : 

The bill allèges at the beginning of it that, "before the 6th day of 
Juiie, 1900," Prindle "was the true, original, and first inventor" of 
the improvement in issue, and that an. application for a patent there- 
for was filed by him on that day, the ultimate refusai of which ap- 
plication is the subject-matter of this litigation. It also allèges that 
Trufant on September 37, 1899, filed an application for a patent for 
the same invention ;, that this application was abandoned; that on 
August 1, 1901, he filed a second application; that the later application 
was put in interférence with Prindle and Brown; and that finally 
priority was awarded to Brown by the Çommissioner, which décision 
was sustained on appèal, as we hâve already said. The bill nowhere 
allèges or admits that Trufant obtained a patent. There are allégations 
that Trufant disclosed an invention to Miller, and that Miller, "seek- 
ing surreptitiously to appropriate the aforesaid invention," disclosed 
it to Brown, and caused Brown. to file in the Patent Office an applica- 
tion on May 38, 1900, and that this resulted in the patent to Brown 
which the complainant now seeks to supersede. The bill does not allège 
whether Trufant conceived the same invention that the complainant 
conceived, or derived the knowledge of it from the complainant, or, 
indeed, whether he conceived any invention whatever. This is of no 
conséquence as the case stands. The only material thing on this appeal 
in ail thèse allégations is that an application was made by Trufant, 
and also one by Brown on May 28, 1900. This was eight days before 
the application was made by the complainant ; so that if the complain- 
ant's pleadings limit him under the ordinary rûle that, wheh no other 
date is disclosed, the invention does not rUn back of the day of the 
filing of the application, it follows that the bill cannot be sustained. 
But we do not find any such condition of pleadings. 

The view of the leamed judge of the Circuit Court was that, on the 
allégations of the bill, ît cannot be said that Prindle's invention pre- 
ceded the date of the filing of his application on JUne 6, 1900; but 
the bill allèges that Prindle was the true, original, and first inventor, 
and at varions points it repeats that he was the inventor. It is true 
that, if the only thing alleged wàs that Prindle's application was 
filed on June 6th, the dates would négative priority on the part of 
Prindle; but the word "before," which we hâve shown is connected in 
the bill with the words "the 6th day of June," leaves no contradiction 
on the face of the pleadings. Therefore the record stands that Prindle 
was thè true, original, and first inventor, which is ail that is required 
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by section 4S92 of the Revised Statutes [U. S. Comp; St. 1901, p. 3384}, 
as amended, in regard to the mère particular of priority. This, of 
course^ overrules to the common understanding the allégations of the 
dates of the applications made by Trufant and Brown. The other 
dates given in the bill stand without support f rom anything else in the 
proceedings. 

The only difiîculty, therefore, is that the words "before the 6th 
day of June" are uncertain because they do not allège a précise date, 
and therefore do not conform to the ordinary rules of pleading. This 
uncertainty, however, does not relate to any matter of substance, be- 
cause, so far as the substance is concerned, Prindle's priority is positive- 
ly alleged. It relates only to a matter of form. The demurrer assigns 
13 alleged errors in the pleadings, none of which hâve been brought to 
our attention by the respondents ; but it faits to make any assignment 
against the allégation "before the 6th day of June." Being an un- 
certainty in a mère matter of form, this is good even at common law 
unless especîally assigned as error. 1 Chitty on Pleading, *277, *709. 
The same rule also applies in equity. Story's Equity Pleadings (lOth 
Ed.) § 538. 

But the rule in equity goes even farther. The respondents main- 
tain that, on a demurrer of this character, the bill should be dis- 
missed unless its allégations contain distinct and "unmistakable aver- 
ment" of what is necessary to maintain the suit. So strong a rule 
as this is not applicable even at common law, except as to pleas in 
abatement, which are required to be certain to a certain intent; and 
in equity the rule is the reverse. Equity seeks to act on the merits, 
which is not always attainable on a demurrer; and therefore equity 
will usually direct an answer unless the demurrer shows that, for 
want of proper allégations, it is "an absolutely certain and clear prop- 
osition that the bill would be dismissed at the hearing on the merits." 
Daniell's Chancery Practice (6th Am. Ed.) 543. It is worth while in 
this connection to turn to Swift v. United States, 196 U. S. 375, 395, 
25 Sup. Ct. 276, 49 L. Ed. 518, for a statement of the rule which se- 
cures a libéral interprétation pro and con of pleadings in equity, to 
the effect that they are to be taken to mean what their language fairly 
conveys to a dispassionate reader, in accordance to a fairly exact use of 
English speech. The reason for the différence in practice on demurrer 
between common law and equity is very plain. According to proper 
pleadings at common law, a plaintiflf's case is stated succinctly, while 
in equity the relations of the parties are more frequently complicated, 
and the circumstances which may shade the relief to which he is en- 
titled, if any, or which may indeed bar his right to relief at ail, are 
often so mixed that it is not easy for the court to perceive their pré- 
cise bearings until the facts are ail worked out at the hearing on the 
merits. The practice in this respect was applied by the Suprême 
Court, and the reasons therefor worked out under very important 
and interesting conditions, in Kansas v. Colorado, 185 U. S. 125, 
144, 145, 22 Sup. Ct. 552, 46 L. Ed. 838 ; and the wisdom exercised by 
the court in postponing considération of matters of law appearing on 
the pleadings until the hearing on the merits was made very apparent 
by the further opinion in the same case, passed down on May 13, 1907, 
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wîth à judgment dismissing thebîll. Of course, îthîs does not relate to 
matters necessary to good pleading when specifically pointed out by 
the deraurrer. Taking the bill together, ît is impossible to conceive 
that the complainant had any intention on the question of priority 
except to assert it in his own behalf and to frame his allégations ac- 
cordingly; and therefore, for the reasons we hâve stated, we are 
justified in entering a judgment which will postpone that question to 
the hearing on the merits, unless, having in view their right to a 
spécifie date of invention, on subséquent proceedings in the Circuit 
Court, and on proper terms, the respondents make the issue more spe- 
cifically than they hâve so far donc. 

Much has been said to us in référence to the réduction of an in- 
vention toi practice by the filing of an application for a patent there- 
for, and in some manner the parties seem to hâve impressed the 
learrued judge of the Circuit Court with the thought that that in- 
volved: the more important issue in the case. Consequently his opin- 
ion . apparently relies on a proposition that the allégation in the bill 
of th(S daté of Prindle's invention must be taken .to state its réduction 
to practice by the application of June 6th. It is true that there is no 
patentable invention in a mereimental opération, andr that the gênerai 
ruie is that, in order to constitute a patentable invention, the mental 
opération must in some way be put into concrète form. Prof. Robin- 
son's work on Patents (volume 1, 178) well says:, 

■ "No' mental opération, howevter deflnlte and valuable may be its resuit, is 
a complète inventive aot 'That Wlileli rests in thouglit Only. as a mère theory 
or intellectual conception (An never be a means producing physieal elïects." 

It is also true that the Patent Office and the courts, where no date 
is proven except that çf the application for the patent, give the pat- 
entée the benefit of that datej where his application, spécifications, and 
claims explain what, if ponstructed in conformity therewith, would 
constitute a workable and Useful machine. It is also true that it is 
sometimes said, as was said by the parties in this case, and also by 
Mr. Walker in his work on ^Patents (4th Ed. § 141b) that such an ap- 
plication is a "constructive réduction to practice." The use of such 
expressions in connection with an application seems to be an un- 
necessary paraphrase, because ^n application of the çharacter which we 
haye deçcribed is of itself a positive and absolute. exhibition of every- 
thing which the statute reqUires to constitute an invention. It is not 
necessary in order to corrjplete an invention that there be a machine 
constructed, or even a model. The invention may be disclosed by the 
application suflfîciently to entitlç the patentée to priority as of the date 
of the application, or it may havé been disclosed by a machine or model,. 
or in some other concrète, manner, a long time before the application 
was filed, so that the patent ;5^henever applied for would go back to that 
disclosure. Consequently, a bill which states the date of an application, 
for a patent is not to be held to state that the invention was then first 
cpmpleted, except in the. spécial case, which is not an unusual one, that 
nothing is alleged showing invention prior thereto. Under some cir- 
cumstances, the court is then compelled to accept that date; -but,, 
as further. said by Prof.' Robinson in connection with the extract wc 
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have already made from his work, a statement which is aiso clearly 
true, "an invention does not exist until the generated idea has been 
reduced to practice." Therefore, when a bill allèges an invention, it 
covers the fact of réduction to practice, whatever that may be, without 
any further allégation in référence thereto. Therefore the bill allèges 
priority of invention by Prindle, though in an irregular manner. 

We must reverse the decree of the Circuit Court ; but, as the case 
will go back to that court for further proceedings, we do not intend 
by such reversai to bar the respondents from securing the advantage 
of a proper allégation of the date of the complainant's invention if 
they are of the opinion that they can obtain any advantage therefrom. 
Therefore, unless the bill is amended, the Circuit Court may, on a de- 
murrefj allowed on proper terms and specifically pointing out the defect 
in form which we have discussed, or other defects in form, compel the 
pomplainant to perfect his bill in whatever particulars it should be 
perfected. Although a proper allégation of the time of invention is 
sometimes very useful for those sued as infringers, yet it is so often 
unimportant, and, under the circumstances of this case, the lack of it is 
so purely formai that the bill should not be distiiissed unless the com- 
plainant's attention is first brought directly to the point, and an oppor- 
tunity given him to meet it by amendment or otherwise. 

The decree of the Circuit Court is reversed, and the case is remanded 
to that court with directions to proceed in conformity with law; and 
the appellant recovers his costs of appeal. 



MAUNULA V. SUNBDIi, 

(Circuit Court, D. Oregon. August 12, 1907.) 

No. 3,046. 

1. Patents— Invention and Inebingement— Net Leadeb. 

The Haataja patent No. 587.308 for a net leader covers a new comWna- 
tlon of old éléments, which produces an old resuit in a more facile, econom- 
ical, and efficient way, and discloses patentable invention as contradis- 
tlnguished from mechanical slîlil, also held Infrluged. 

2. Same^Bvidence or Invention. 

The fact that there existed a mechanical requirement for a machine to 
do a certain thing for a long time which was first supplled by the machine 
of a patent Is highly evidentiary of inventive application and genius. 

3. SaME— INFEINGEMENT— Use OF EQUIVALENT PARTS. 

The inventer of a combination is himself entitled to apply and adapt 
the équivalents of the parts to his own use, and his patent covers any al- 
térations which are formai and adapted to perform the same function In 
substantially the same manner as fully and effiectlvely as the parts de- 
scrlbed. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 38, Patents, § 386.] 

4. Same— Equivalents— Impbovement Patent. 

If a patented Improvement is of great utility and dénotes a marked and 
signal advance in the state of the art, although not entitled to be de^ 
nominated a pioneer, the law accords to the Inventor a larger range of 
équivalents than it does where the improvement is of lesser or minor Im- 
portance. 

[Ed., Note.— For cases In point, see Cent. Dig. vol. 38, Patents, i 886.] 
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5. SAMB— CONSTEUCTION oï Claims— Bbrok ih Dbsceiption. 

Under the rule tliat language of a patent should be so constraed as to 
save rather than destroy it, a claim In a patent of "rotatably mounted bars 
* * • substantially as ûescribed" as an élément of à combination ia 
not void because tbe spécification and drawings show a rotatable and a 
fixed bar, tbere being no doubt as to the tbing intended. 

In Equity. Suit for infringement of letters patent No. SST'.SOS for 
a iiet leader granted to Éprahara Haataja August 3, 1897. On final 
hearing. 

On Marcb 18, 1884, Erik Maunula, the plaintiffl, was granted letters patent 
upon a ujachine for castlng leads upon fish-net Unes. In its construction it 
consisted of an extended arm attached by one end to a table. On the xmder 
side of the armwas'a séries of half-moids; on the upper side a groove and 
holes extending through tûto the cavités formed by the half-molds. Within 
the groove was a siide, haying a trough along the top and holes drilled through 
to correspond with the hoïes intbe groove. Thèse holes were chamfered from 
the top so as to form sharp angles with the iower edge of the slide. An ex- 
tension of the slide fomièd' A handle for convenient manipulation. Attached 
to tbe table tiuderneath by a pivot was a reel-shaft extending out even with 
the arm above. Upon this shaf t was constructed a réel with four arms, 
and upon the outer sides of two of thèse arms was formed a séries of half- 
molds corresponding witb thé half-molds upon the stationary arm; the réel 
bêlng so adapted that thèse half-molds were brought into complément with 
those upon the extended arm, thus forming when in position a séries of com- 
plète molds. The other tw^o arms of the réel vvere adjustable so that they 
coùld be lengthened or shortened as desired. The cord to be leaded was wound 
around the réel, passtng thtoiigh the half-molds upon the two arms thereof . 
One mold-arm wasthen brought into juxtaposition with the stationary arm 
extending from the top of the table, and by means of certain devices the two 
half-mold arms were clamped securely together. When in this position the 
molten lead was poured into the groove in the slide, and, running through the 
apertures into the molds, formed sinbers around the cord for weighting it 
down. By drawing the slide outwardly the métal that remained In the holes 
was eut off. The clàmps were then released, and, the réel being rotated, 
the opposite arm was adjusted with the one extending above the table in the 
same manner, and the cord leaded as before. When this was doue, a new 
length of cord was wound upon the réel, and the same process repeated, and 
so on. The distance between the leads was regulated by extending or shorten- 
ing the other two arms of the réel, and thus was obtained uniformity in lead- 
ing the cord. 

On August 3, 1897, Epraham Haataja secured letters patent for a new and 
useful improvement on net-leaders. The device conslsts of a base rectangular 
in form, in the eenter of which is secursd a mold-block containlng in the top 
thereof a séries of half-molds, elllptical in form. Attached to the mold-block 
on either side are removable closure-strips, provided with openings corres- 
ponding with the half-molds. On the end of this mold-block Is hinged a similar 
block, having a séries of half-molds underneath oomplementary to those con- 
tained in the stationary block, provided with corresponding closure-strips, so 
that when tjie blpcks are brought together they form a séries of complète 
molds for casting leads upon the cord. The closure-strips are removable, with 
a View to regulating the size of aperture in the molds to suit the size of the 
cord desired to be leaded. Along the top of the upper or hinged mold-block 
is a groove, concave In form, contalning holes entering the half-molds from 
the tops thereof. Within this groove is arranged a slide, containlng a trough, 
through which there are apertures corresponding with' those in the groove; 
the apertures being ctiamfëred from above so as to form a sharp cutting edge 
at the bottom, of thè ttoûgh. Attached to the slide at the outer end is a 
crank, prbvlded'wlth a haûdle, by means of which the slIde is rotated with 
référence tO the groove; thé crank being so contrived as to limit the range 
of rotation. Guides are attached to the base at either end of the mold-block 
ând atrightt angles thereto, extending upon both sides, and upon theàe guides 
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are annesed bar? parallel with the mold-block, so provided with slides as to be 
movable upon the guides, by means wbereof tbe distance between tbe mold- 
bloeks and bars is regulated. ïbe slides are provided with tbumbscrews for 
maliing the bars fast upon the guides. The tmrs are provided vrith pins, 
curved outwardly, the pins upon each bar corresponding to half the number of 
the molds in the blocks ; one of the bars being rotatably and the other fixedly 
attached. The rotatable bar is provided with a handle, standing at right angles 
with it, whlch is sècured by a lateh-hôok to render the bar stationary as de- 
sired. The proeess of leading the line? or cord is to attach it to a pin on one 
of the bars, pass It through the half-mold In the stationary mold-bloclc to 
and around a pin on the opposite bar, and through ahothçr half-mold, and so 
on. When ail the molds are thus engaged, the upper or hinged mold-block 
is closed down'upon the lower and clamped at the end, and the moiding is 
done as in the Maunula machine. The leads are eut, however, by a rotation 
of the trough slide by means: of the crank, in place of a longitudinal movement 
by drawing the slide outward. Maunula became the.gwner by assignment of 
thèse letters patent, and of later years bas been manufacturing and selling 
machines difCering frcm the one described by the letters patent in particular 
as follows : The mold-bloeks are so constructed as to form perfect molds 
wlthout the closure-strips. The upper block is attached to the lower at the 
end by a stem, consisting of a round boit extending' through the lower block ; 
the upper block being made to hinge on the stem, so that such block may be 
raised at the outer end by means of the hinge, and swùng around laterally 
by means of the boit, and laid ont of the way while arrahging the cord through 
the molds and detaching it again, The guides consist of thin pièces of iron, 
those at one end being notched from the top at short intervais, and those at 
the other containing holes corresponding with the notehes. The bars are 
l'otatably constructed, with pin extensions upon either end, one of whlch la 
adjusted In a hole of the guide upon one side and the other in a notch upon 
the other .side ; such bars being provided with handles, which in turn are sè- 
cured by latch-hooks. The upper mold-block is provided with a groove and a 
slide. with a trough similar to that in the Maunula machine, but with an 
additional contrivance at the hinged end in the way of a lever for forcing 
out the slide in cutting the lead. The interstices between the leads upon the 
cord are regulated by moving the bars farther from or nèarer the mold-blocks, 
by means of the holes and notehes in the guide. 

The pleadings and proof show that the défendant leased one of thèse ma- 
chines from the plaintiff, and while having it in his possession made a model 
therefrom, and had constructed a machine of identical pattem, save that the 
pins in the bars used for arranging the cord with référence to the molds are 
curved backwards, paraliellng the bars instead of latéral thereto, and ctaims 
the right to use such machine and to manufacture, others, and to put them 
upon the market for profit. The purpose of this suit is to enjoin the défend- 
ant from manufacturing and using such machines, on the ground that they 
infringe the Haataja patent. 

Fultori Bros., for plaintiff. 

Williams, Wood & Linthicum and T. J. Geisler, for défendant 

WOLVERTON, District Judge (after stating the facts as above). 
The défendant has interposed four défenses to the bill of complaint, 
which, briefly stated, are as follows : First, that the Maunula patent an- 
ticipâtes the Haataja invention, and therefore that the patent for the lat- 
ter is void; second, that defendant's machine does not comprise ail the 
éléments of the combination as specified in the alleged Haataja letters 
patent, and therefore that défendant does not infringe such letters 
patent; third, that the third claim of the Haataja letters patent sets 
forth a subcombination of parts not supported by anything contained 
in the spécifications; and, fourth, that defendant's machine does not 
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infringe the Haataja letters patent, because it comprises an élément or 
ingrédient riçît cpmmon tothe latter, 

I thînk it may be safely premised that the Maunula machine ex- 
hibited novelty and invention; This becomes at once apparent by a 
considération of the state of the art prior to the time when the in- 
vention, wasevolved. As disclosed by the testimony, the manner of 
leading cord prior to that tirtie was to wrap the lea^ about it and make 
it secure by hand^ no other method being known to the art. Were it 
not, theref ore, for this invention, the patent for which has become 
extinct because of its existence for more than 17 years, there could be 
no question that the JHaâtaja patent possesses the quality of novelty. 
So we corne naturally to the question whether the Maunula letters 
patent anticipate the Haataja machine, 

The claim of the plaintiff is that the Haataja letters patent cover a 
combinâtion of old éléments, producing an old resuit, but in a more 
facile, economical, and efficient way; theref ore, that the device is new, 
and the resuit of inventive genius and power. If the machine is of 
this character, it was patentable. The rule is comprehensively stated 
by Sanborn, , Circuit Judge, sitting in the Court of Appeals, Eighth 
Circuit, as follows : 

"The second claim of the flrst patent to Hlen Is for a combinâtion of old 
meChanical éléments in a new way. It is not for new éléments, but for a 
new method of comblning old éléments; and a new combinâtion of old élé- 
ments, whereby a new and usefiil resuit Is produced, or an old resuit is at- 
talned in a more facile, economical, and efficient way, may be protected by 
patent as securely as a new machine or composition of matter." National 
Hollow B. B. Co. V. Interchangeable B. B. Ce, 106 Fed. 693, 706, 45 O. C. 
A. 544. 

And recognized ty Morrow, Circuit Judge, in the case of Moore v. 
Schaw (C, C.) 118 Fed. 602, 606, which afïords apt illustration as 
well: 

"Ail of thèse résulta appear to hâve been accomplished by the complaln- 
ant's device, and In the art of riretlng It is eertainly a new and useful re- 
sult to produce a device which will accompllsh several times as much work 
in a glven time as any mechanism before in use, and requlrlng less ex- 
pensive labor to operate It; and the adaptation of old éléments to this new 
use requlred. In my judgment, the exercise of the Inventive faculty." 

See, also, Seymour v. Osborne, 11 Wall. 516, 20 L. Ed. 33 ; Rees 
v. Gould, 15 Wall. 187, 21 L. Ed. 39; Ide v. Trorlicht, Duncker & 
Renard Carpet Co., 115 Fed. 137, 53 C. C. A. 341. 

That the combinâtion is neW is manifest from the différent arrange- 
ment of the mold-blocks, the. substitution of the guides and bars for the 
réel, and the wide dissimilarity in the manner of operating the machine. 
But it is urged that this is not the resuit of inventive genius, but of 
mechanical skill only. It is unquestioned that the Haataja machine is 
of superior utility to that of the Maunula patent. The latter was 
cumbersome^ slow, and tedious of opération. The Haataja machine 
may be operated with much greater facility, and is productive of large- 
ly increased results. It is a fact in évidence that the Maunula machine 
was scarcely used at ail, while, upon the production of the présent 
invention, its utility was at once apprecîated by the public, and a 
demand for its manufacture became importunate. While the new 
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arrangement may seem simple, and a look at it from the rétrospective 
standpoint might be suggestive that it is the resuit of the commonest 
kind of mechanical skill, yet the fact that there existed a mechanical 
requirement for such a utility for a long time, and that it was not 
discovered or applied until a later period, is highly evidentiary of in- 
ventive application and genius. So, bearing in mind that the letters 
patent prima facie establish inventive genius, considered in connection 
with the historical growtli and development of the alleged improve- 
ment, 1 conclude that the combination is the resuit of inventive genius 
as contradistinguished from mechanical skill applied to the différent 
arrangement of old éléments. See Gandy v. Main Belt ng Company, 
143 U. S. 587, 594, 12 Sup. Ct. 598, 36 L. Ed. 272; Krementz v. S. 
Cottle Co., 148 U. S. 556, 13 Sup. Ct. 719, 37 L. Ed. 558; Star Brass 
Works V. General Electric Co., 111 Fed. 398, 49 C. C. A. 409. 

In avgidance of this conclusion, défendant insists that his machine, 
that is, the one constructed by him and inveighed against by the bill 
of complaint, does not impinge upon the Haataja patent b;cause it does 
not combine ail of the éléments of the patented combination. The most 
important of the éléments which it is claimed are not combined in his 
machine are the closure-strips, removably attached to the mold-blocks, 
the manner of the adaptation of the cut-ofï, and the arrangement and 
adaptability of the guides and pin-bars. Other alleged dissimilar in- 
grédients are enumerated, but thèse are sufficient for a détermination 
of the principle governing ail. 

Mechanical équivalents are not patentable, and their employment in 
combination with other éléments of the patented device does not avoid 
infringement. A mechanical équivalent is defined by Mr. Walker, in 
his work on Patents, fourth édition, section 354, "as a thing which 
performs the same function, and performs that function in substantially 
the same manner, as the thing of which it is alleged to be an équiva- 
lent." 

Applying the définition, it is said in National HoUow B. B. Co. v. 
Interchangeable B. B. Co., supra: 

"Mère changes of the form of a device or of some of the mechanical élé- 
ments of a combination secured by patent will not avoid infringement, where 
the principle or mode of opération Is adopted, unless the form of the machine 
or of the éléments changea is the distinguishing characteristic of the inven- 
tion." 

And, as illustrative, Circuit Judge Townsend applies the principle 
in New Departure Bell Co. v. Bevin Bros. Mfg. Co. (C. C.) 64 
Fed. 859, 864, as follows: 

"It Is true that in the patent In suit the base plate is statlonary, whlle 
in the defendant's device it is caused to rotate, and that the levers are dif- 
ferently arranged in the two devices. But in each case the différent parts 
operate to perform the same functions In substantially the same way, and 
the alleged différences of opération are merely such coiorable and formai ones 
as resuit from the use of mechanical équivalents." 

To the same purpose see National Typographie Co. v. New York 
Typograph Co. (C. C.) 46 Fed. 114, Columbus Watch Co. v. Robbins, 
64 Fed. 384, 12 C. C. A. 174, Ide v. Trorlicht, Duncker & Renard 



540 155 FEDB!BAI< EEPORTBB. 

Garpet Co., 115 Fed. 137, 149, 53 C. C. A. 341, and Shelby Steel Tube 
Co. v.Delaware Seamless Tube Co. (C. C.) 151 Fed. 64. 

The principle thus stated and elaborated bas pertinent application 
as it respects ail the ingrédients or éléments enumerated above in their 
relation to the Haataja patent. The function of ths clcsure-strips 
is to form the apertures through which the cord is to pass when laid 
through the molds, which apertures are to be of size adapted to press 
closely upon the cord so as to prevent the escape of the molten lead. 
Now, the molds devised in the mold-blocks of defendant's machine 
are provided with like apertures (but co ta'nei in the solid pièces), 
which press the cord and prevent escape in identically the same way. 
So that the function to hz performed is the same as it respects both 
devices, and it is perforttîed in substantially the same manner by com- 
pressing the cord and thereby forming a perfect mold. True, the clo- 
sure-strips are removable, so that othefs may be substituted with 
apertures adaptable to the size of the cord to be leaded; but thèse are 
of little utility, as experierice has demonstrated that différent sized 
molds are required for différent sized cord, because the heavier cord 
neèds the heavier sinker to carry it down. The clOsure-strips, there- 
fore, in combination with the mold-blocks, perform identically the 
same function as the mold-blocks constructed bv' the défendant for 
his machine, which is an alleg d infrngement upon the Haataja patent:; 
and, vice versa, the mold-blocks of defendant's machine are a mechan- 
ical équivalent for the molds secured by the Haataja patent. It is 
a rule in patent law that the mère making of a device in one pièce 
formerly constructed in two parts mechanically attached is not in- 
vention. Standard Caster & Wheel Co. v. Caster Socket Co., 113 Fed. 
162, 51 C. C. A. 109. So the court says, in Howard v. Détroit Stove 
Works, 150, U. S. 164, 170^ 14 Sup. Cf. 68, 70, 37 L. Ed. 1039, 1041: 
"It involves no invention" to cast in on? p'ece an article which has 
formerly been cast in two pièces and put together." 

Replying to this application of the principle, counsel for défendant 
say that then the Haataja patent as it respects this device was antici- 
pated by the Maunula patent, and I think they are right. But the argu- 
ment overlooks the theory, which is well founded, that the Haataja 
patent is a combination ofold éléments producing more efficient and 
expéditions results. The inventer of a combination is himself en- 
titled to apply and adapt the équivalents for his own use. Indeed, 
his,; patent covers the équivalents as fully and effectively as it does the 
invention. Thug, where , the altérations are formai but are adapted 
to perform the same function, in substantially the same manner, the 
patentée is guaranteed the exclusive right to their employment for his 
solebenefit, and, if any one assumes to utilize such altérations in com- 
bination with the patentée 's combination, he becomes an infringer as 
certainly as if he had adopted the entire patented device. The change 
or new adaptation mUstbe one of substance, and not a mère form, to 
avoid infringement. Iiî other words, the sùbstitute for the omitted 
ingrédient must be a new one, or rriust be adapted to the performance 
of a substantially (iifferent function, or else it will inure to the right of 
the patentée. Reês v. Gould, suprà, is a very instructive décision upon. 
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the subject, and covers almost the entire range of the présent con- 
troversy. 

What bas been said as to the closure-strips applies in the main to the 
cut-off and the new arrangement of the guides and pin-bars. They 
perform identically the same functions as the old, and in practically 
the same manner. Instead of cutting the leads by rotary action, the 
defendant's machine cuts them by longitudinal process; but they are 
eut, nevertheless, at the same juncture, and the resuit is the severance 
of the neck from the molded product, ail without a particle of func- 
tional différence. So with the guides and the pin-bars. The latter 
are adjusted upon the former by means of holes and notches therein, 
in place of the slides, and both pin-bars are rotary ; but they perform 
no différent function whatever, and they perform the function in sub- 
stantially the same way. The purpose of the rotary action in the 
pin-bars is to secure and release the cord with facility and bring about 
uniformity in the product. But a rotary motion in one bar while the 
other remains stationary answers the same purpose, so that the same 
function is performed whether one or both are rotatable. So I 
conclude that as to thèse features, and others pointed out but of sim- 
ilar character,. they are but rnechanical équivalents, and the adapta- 
tion of them by the défendant constitutes an infringement of the 
Haataj a patent, now owned and controlled by the plaintiff. 

I hâve not overlooked the contention of défendant that the Haataja 
patent évidences an improvement and not apioneer in the way of in- 
vention, and therefore that a strict construction should be applied in 
the ascertainment of équivalents, and that no device will impinge 
unless it is practically of identical construction and opefation. As 
it pertains to pioneer inventions, a broad and libéral rule obtains in 
the ascertainment of what contrivances and devices are to be deemed 
équivalents, which is for the adéquate protection of the inventor who 
has successfuUy employed his faculties in producing a novel and, at 
the same time, a useful pièce of ■ mechanism. Not so with a mère im- 
provement which, added to another person's invention, perfonns prac- 
tically the same function as the prior device. In such a case, the rule 
as to équivalents is greatly narrowed, and to infringe means to produce 
and adapt nearly the exact device claimed for the improvement. But 
between thèse two rules there is a range of flexibility that has relation 
to the State of the art ând the vitality and importance of the advance- 
ment made therein by the improvement. If the improvement is of 
great utility and dénotes a marked and signal advance in the state df 
the art, although not entitled to be denominated a pioneer, the law 
accords to the inventor a larger latitude of équivalents than it does 
where the improvement is of lesser or minor importance. Each case, 
therefore, is largely to be determined by its own peculiar features; 
it being of paramount importance that the inventor be protected against 
encroachment upon the output of his genius, according as his merits 
shall suggest. Miller v. Eagle Manufacturing Co., 151 U. S. 186, 
207, 14 Sup. Ct. 310, 38 L. Éd. 121 ; Westinghouse v. Boyden Power 
Brake Co., 170 U. S. 537, 561, 18 Sup. Ct. 707, 43 L. Ed. 1136; Cim- 
iotti Unhairing Co. v. American Fur Refining Co., 198 U. S. 399,' 406. 
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et seq., 25 Sufi; Ct. 69i?, 49 L. Ed. 1100 j National Hollow B. B. Co. 
V. Interchangeable B. B. Co., supra. The Haataja combination, to my 
mind, is of far greatetî 'ftccount than a «iere improvement, and the in- 
venter, shoiild be accôrded a larger protection by reason thereof. 

In this relation should be considetèd the further objection which is 
the .basis of deféndant's fourt^ défense. It is insisted that, by reason 
of the setting of the pins in rphtion to the pin-bars in defendant's 
machine, being curved in Une with thé bars rather than laterally, they 
are suited to a more réady release of thè cord without rotation of the 
bars. But this partakes more of the application of eenius to avoid 
infringemént than to invent or construct something really new or novel. 
The functional différence between the two contrivances is not ap- 
préciable. 

Thé third objection relates to claim 8 as contained in the Haataja 
letters patent, which reads as follows î 

"In à net-leader, the combination with a série» of molds, of rotatably-mount- 
ed bars Drovided with pins, adjustable relative to said molda, substantlally as 
deseribed-" 

The spécifie objection is that ît does not accur^telv describe the 
device, as ît speaks of rotatably-mounted .bars, when by référence to the 
spécifications and drawings but one bar is so m6unted._ The rule seems 
to be that the claittis are construedîn connection with the drawings 
and spécifications, and assuredly would this be so where référence 
thereto is made in the daim by the use of the qualifying words "sub- 
stantially as deseribed." There was possibly a mistake in drafting the 
claim, as but one bar was designed to.be rotatably-mounted, but by 
référence to the drawings and spécifications there can be no doubt as 
to the patentee's intention, and I am not inclined to permit a mère 
technicality to defeat the patent. If the word "rotatably" had been 
omitted, the claim would hâve been technicallv su*flcient, no doubt; 
but, when référence is made to the description of the invention, there 
can be no cavil as to what was designed to be claimed, and the claim 
is not rendered void by the discrepancy. Further than this, spécifie 
statements in subsequently enumerated claims show that one of such 
bars is fixedly attached while the other is rotatably attached. By réf- 
érence to the nine claims exhibited by the letters patent it will be seen 
that each particular élément of the patentee's device is claimed sep- 
arately and in combination ; and it is made perfectly clear f rom a read- 
ing of the claims alone, without référence to the description, that the 
device consists, among other éléments, of one fixedly and one rotatably 
attached bar, not two rotatably attached bars. 

Two principles tersely stated by Sanborn, Circuit Judge, in National 
Hollow B. B. Co. v. Interchangeable B. B. Co., supra, are applicable 
hère: 

"When the intention of the parties Is manlfest, It should control, regard- 
less of inapt expressions and technlcal rules. In cases of donbtful valldity or 
of amblguons terms, that construction should be adopted which sustalns and 
vitallzes the agreement, rather than that which destroyg or paraiyzes it" 

And so Coxé, District Judge, pertinently says, in Gaisman y. Gallert 
(G. C.) 105 Fed. 955, 958: 
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"When forced to,-choose between a construction which destroys and one 
that saves the patent the court should not hesitate to adopt the latter." 

Thus it is plain that, if this were a case of doubtful intendment 
as it respects the claim, that construction should be adopted which 
would lend support to the patent. However, looking through ail the 
claims, the description, and the drawings and spécifications, the in- 
tention of the claimant becomes perfectly manifest. So that the pat- 
ent is not rendered invalid by the incongruity of statement in claim 3. 

It results from thèse considérations that the injunction against 
infringement should be made permanent as prayed, and a decree will 
be entered accordingly. 



THOM^N-HOtJSTON ELECTRIC CO. V. ELECTROSB MFG. CO. et al. 
(Circuit Court, E. D. New Yorlc. August 16, 1907.) 

1. Patents— SxJiTS roB Infbingement— Eqtjitt Jtjeisdiction. 

Wbere a number of suits for infringement between the same parties, 
each based on a différent patent, are related, the patents having to do 
wlth similar subject-matter, so that, if joined, ail could be tried upon 
the same record, the court may properly retain jurisdiction in equity, 
even though in some of them an adéquate remedy may exist at law, be- 
cause of the near expiration of the patent. 

2. Same. 

The fact that profits are recoverable In a suit In equity for Infringe- 
ment of a patent under Rev. St. § 4921 [U. S. Comp. St. 1901, p. 3395], 
and not in an action at law, while not In Itself any basis for équitable 
jurisdiction, is a reason why that jurlsdiction should not be rellnquished 
when it may be upheld on other grounds. 

8. Appeabanck— DisTBicT oï Suit— Waivee of Objection. 

The objection that a court Is without Jurisdlction of a suit for In- 
fringement of a patent because not brought In the district of wfilch de- 
fendant Is an inhabitant or a district in which Infringement Was com- 
mitted, and défendant bas a regular and established place of business, if 
apparent on the face of the pleadings, is waived by the flling of a gên- 
erai demurrer or any other act which constitutes a gênerai appearance. 

4. Patents— Dépense or Lâches. 

A bill for infringement of a patent whidh allèges acts of infringement 
within six years need not specifieally allège that complainant bas been 
diligent 

5. Same— StrPFiciENCT op Bili^-Multipabiousness. 

A bill for Infringement against a corporation and an indlvidual de- 
scribed as its président and gênerai manager, which charges that défend- 
ants hâve and each of them bas committed certain acts of infringement, 
sufiiciently allèges a joint infringement, and Is not demurrable for multl- 
fariousness. 

6. COUBTS- JUEISDIOTION— DlVEBSITT op Citizenship. 

Circuit Courts of the United States being glven exclusive jurisdiction 
of sùits relating to patents by Rev. St § 711 [U. S. Comp. St 1901, p. 
577], diversity of citizenship between the parties is not essential to sueli 
Jurisdiction. 

7. Patents— Infbingement— PiEADiNG — Jubisdictionai, AiLEGATioNS. 

Under Act March 3, 1897, c. 395, 29 Stat. 695 [U. S. Comp. St 1901, p. 
589], which authorizes a suit for infringement of a patent in any district 
"in which the défendant * • • shall hâve committed acts of infringe- 
ment and bave, a regular and established place of business," it is not 
essential that thé bill should use the words, "regular and established," 
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in characterlzlng defendant's placé of business. If It appears that It is 
suoh from the faets alleged. 

S.,>Samb. 

In a bill for Infringement of a patent against, a corporation and an In- 
dividual, which cjiar^es that the corporation bas a regular and estab- 
iiShéd place of business wlthin the district where Its business is con- 
ddeted by its codeféndant as its président and gênerai manager, and 
wliere they hâve comnjitted joint acts of Infringement, it is not neces- 
sary to allège afflrmatïvely that the Individual défendant is elther an in- 
habltant of the district, or bas a regular and established place of busi- 
ness therein. 

9. SaME— SUFFICIENOT OF BlLIr-AlLEGATIONS ON INFORMATION AND BELIEF. 

A blll for infringement of a patent is not demurrable because material 
facts are alleged on information and belief. 

10. Same. 

A blll for Infringement of a patent agalnst two défendants held not 
demùtrable as being too vague and uncertain in its allégations. 

In Equity. On demurrers to bills. 

T. J. Johnston, for complainant. 

Dickerson, Brown, Raegener & Binney (Louis C. Raegener and S. 
L. Moody, of counsel), for défendants. 

CHATFIELD, District Judge. The complainant herein has brought 
four separate actions, upon four separate patents, against the défend- 
ant Company and its président and gênerai manager, and a fifth suit 
against the défendant company alone, in each action alleging infringe- 
ment of the patent therein referred to. The défendant has demurred 
sèparately tô each action, and the five demurrers hâve been argued to- 
gether. Most of the objections raised apply to ail of the suits, and 
the demurrers wiil be considered together, wheré necessary; the sep- 
arate grouiids of demurrér to the différent actions being distinguished 
and considered sèparately in this .opinion. 

In each of the actions the bill of complaint was filed upon the 9th 
day of Novèmber, 1905, and in each action the demurrér was filed 
upon the 5th day of February, 1906. The numbers of the patents, 
dates of issue, and dates of expiration, are shown by the following 
table:,. 



No. of 
Patent. 


Date. 


Expires. 


Suit No. 


1 


394,039. 


Dec. 4, 1S88. 


Dec. 4, 1905. 


' u »« 


2 


396,311. 


Jan. 15, 1889. 


Jan. 15, 1906. 


« H 


3 


393,317 & 
396,312. 


Nov. 20, 1888. ., , 
Jan. 15, 1889. 


Nov. 20, 1905. 
Jan. 15, 1906. 


U «< 


4 


435,870. ^ 


Sept. 2, 1890. 


Sept 2,1907. 


U *« 


5 


446,985. 


Fëb. 24, 1891. 


Feb. 24, 1908. 



The first six grounds of demurrér apply generally to each com- 
plaint, ând are 'similar ili eâch action. Thèse grounds of demurrér 
are to the effect that the complaint does not state a cause of action 
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as a whole, or as against either défendant; that the complainant is 
not entitled to relief against either défendant, and has no jurisdiction 
over either défendant, upon the allégations of the bill. Thèse gênerai 
grounds of demurrer dépend upon the varions other and more spécifie 
grounds, and therefore, as is admitted by the défendant, will be sus-, 
tained or overruled according to the rulings upon the subséquent 
grounds stated, and need not be considered separately, nor except as 
the subséquent causes of demurrer are disposed of. We will, there- 
fore, proceed with a considération of the other grounds of demurrer 
separately. 

The seventh ground of demurrer alleged in each action is ad- 
dressed to the discrétion of the court, and the same point is involved 
in the thirteenth and fourteenth causes of demurrer to each action, 
and can therefore be considered together. The seventh ground of 
demurrer is that the complainant by its own lâches, delay, and ac- 
quiescence should be barred from maintaining the suit, and that the bill 
fails to show due diligence. The thirteenth ground of demurrer is 
that the complainant hac a fuU, adéquate, and complète remedy at law. 
The fourteenth ground of demurrer is that by reason of the date of 
expiration of the patent in each case, except the last two, within a 
few days or weeks after the beginning of the action, the complainant 
should not hâve an injunction or any équitable relief, but should be 
relegated to its remédies at law for damages. Each complaint allèges 
that, "since a time six years immediately before the filing of this bill 
of complaint," the défendants hâve infringed the particular patent 
referred to -in the particular suit. This plainly means within the space 
of six years, not during ail of six years. 

The défendants . insist that inasmuch as in four of the five cases 
at the présent time the patent has expired, and that no injunction can 
issue except as to articles made prior to the expiration of the patent, 
and that as to three of the suits at the time of beginning the action it 
was impossible to obtain a preliminary injunction because of the al- 
most immédiate expiration of the patent, and because in suit No. 3, 
one patent, and in suit No. 1, another patent, had already expired, by 
the retum day of the subpœna — the complainant should not be allow- 
ed équitable jurisdiction and relief. A number of cases are cited in 
which applications for final injunctions hâve been entertained or dis- 
raissed, according to the number of days which the patent had to run 
after the filing of the bill in equity. The principle is involved in 
Keyes v. Eurêka Consolidated Mining Co., 158 U.. S. 150, 15 Sup. Ct. 
772, 39 L. Ed. 929, in which Chief Justice Fuller cites from the case 
of Clark v, Wooster, 119 U. S. 322, 7 Sup. Ct.. 217, 30 L. Ed. 392, as 
follows: 

"As to the flrst point, the bill does not show any spécial ground for équi- 
table relief, except the prayer for an Injunction. To this the plalntilï was 
entitled, even for the short time the patent had to riun, unless the court had 
deemed It improper to grant it. If, by the course çf the court, no Injunction 
could have been obtalned in that time, the bill could very properly bave been 
dlsmlsêed, and ought to have been." 

It is apparent that the five actions to which demurrers have been 
interposed are related, that the patents have to do with similar sub- 
15g F.— 35 
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ject-matter, and that, if the bills were joined, the various issues could 
be disposed of upon one records In such a case it would be no abuse 
of équitable jurisdiction to retain such jurisdiction over ail of the 
five causes of action, even if in some of them it should appear that an 
adéquate remedy at law existed. In the same way in thèse actions, 
it seems that the discrétion of the court could be exercised for the 
purpose of retaining equity jurisdiction, in order to dispose of the 
five actions together, rather than to send one or more to a court of 
law for considération, by a jury, of the same and similar points which 
must be taken into account in the équitable action. Further, as has 
been held in Beedle v. Bennett, 123 U. S. 71, 7 Sup. Ct. 1090, 30 L. 
Ed. 1074, the expiration of the patent does not defeat jurisdiction, 
and the question of recovery for profits, which is made one of the 
éléments of damage by section 4931 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 3395], is to be taken into account upon a decree 
rendered on a bill in equity, and such a recovery can only be had in a 
suit in equity, and not in an action at law. Tilghman v. Proctor, 135 
U, S. 136, 8 Sup. Ct. 894, 31 L. Ed. 664; Coupe v. Royer, 155 U. S, 
565, 15 Sup. Ct. 199, 39 U Ed. 263 ; Brown v. Lanyon, 148 Fed. 838, 
78 C. C. A. 538. This is not of itself any basis for équitable juris- 
diction, but is a reason why that jurisdiction, when possible on other 
grounds, should not be relinquished. A further reason for retain- 
ing équitable jurisdiction in thèse cases is that the défendants hâve de- 
murred generally to the complaints, thereby admitting the jurisdic- 
tion of this court by this pleading, Railway Co. v. McBride, 141 U. 
S. 137, 11 Sup. Ct. 983, 35 L. Ed. 659, in which a demurrer on other- 
grounds than that of jurisdiction, is held to be équivalent to a gên- 
erai appearance; and Goldey v. Momîng News, 156 U. S. 518, 15 
Sup. Ct. 659, 39 L. Ed. 517, in which a gênerai appearance was held 
to be a waiver of objections to jurisdiction. The provisions of Act 
March 3, 1897, c. 395, 29 St. 695 [U. S. Comp. St. 1901, p. 589], 
hâve narrowed the scope of section 711, Rev. St. [U. S. Comp. St. 1901, 
p. 577] , in so far as ^it has diminished the number of districts in 
which a suit might be brought. And it is settled, as held by Judge 
Coxe, in the case of Bowers v. Atl. G. & P. Co. (C. C.) 104 Fed. 887, 
that compliance with the requirements of the act of March 3, 1897, 
is necessary in order that jurisdiction may be had. It is évident 
that such a question of jurisdiction can be raised at any time; but, 
if the defect is apparent upon the pleadings, and is waived by a gên- 
erai appearance, it does not seem to the court that it can be urged 
thereafter. 

As to the point that the complainant in its bill has failed to show 
due diligence, it is sufficient to say that it has brought its suit within 
the statutory time, and that, for . the reasons above mentioned, it 
seems properto retain 'équitable jurisdiction. Therefore the absence 
of a spécifie statement that it has been diligent is not fatal. 

The eighth cause of demurrer in each case allèges the bill to be 
multifarious by joining together the Electrose Manufaçturing Com- 
pany and Louis Steinberger, in matters in which it is claimed they 
are not jointly interested. It is argued that Mr: Steinberger is not 
sued as président and gênerai manager, and that, if he were, no relief 
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could be asked against him. But it appears by the bills of complaint 
that the company and Mr. Steinberger, who is described as its prési- 
dent and gênerai manager, hâve, and each of them has, done the 
things alleged, and relief is asked against thèse two défendants joint- 
ly, and the complainant assumes the responsibility of provirig its 
cause of action against both défendants. It does not seem to be a 
propér ground of demurrer to attempt to draw conclusions as to 
what the complainant actually rteans or intends. It is bound by itS 
allégations, and the word "jointly" is unnecessary, so long as the 
complaint shows an ' allégation of joint infringement. The effect of 
this complaint is merely tô put greater obligations in the way of proof 
upon thé complainant, but the complaint should not be held defective 
for that reason alone. 

The ninth grourid of demurrer, that the citizenship of the défend- 
ant Louis Steinberger is not shown, as required by equity rule No. 
20, was not urged upbn the argument; it being apparent that this 
objection should be raisèd by motion and not by demurrer. Mining 
Ço. V. Douglass (C. C.) 123 Fed. 936. In addition, the Circuit Covtft 
having jurisdiction of cases relating to patents, by section 711 of the 
Revispd Statutes, the citizenship of the défendant does not seem to be 
a necessary allégation of jurisdiction, if the other jurisdictional facts 
are shown. 

The tenth cause of demurrer is that the complaint does not show 
that the défendant company is an inhabitant of this district, nor that 
it has a regular and established place of business in the district. 

Each bill of complaint allèges that the défendant company is a cor- 
poration of Illinois, "having its office and place of business in the city 
of Brooklyn, in said state and district, and doing business therein" 
(the "said district" being the Eastern District of the state of New 
York) ; and that Steinberger is the président and gênerai manager 
of the défendant corporation. Each complaint allèges that within 
the six-year period the défendants, within the Eàstern District of New 
York, hâve made, used, and sold, etc., the devices referred to, and are 
continuing so to do. By the provisions of 29 Stat. 695, approved March 
3, 1897, jurisdiction was given to the Circuit Courts of the United States 
in law and in equity, in suits for infringement of letters patent, in any 
district in which the défendant, whether a person, partnership, or cor- 
poration, shall hâve committed acts of infringement, and hâve a regular 
and established place of business. It is not considered that the words 
"regular and established" must be used in the allégations of the com- 
plaint if thèse jurisdictional facts are shown by tihe complaint itself. 
The cases cited (Bowers v. Atlantic G. & P. Co. [C. C] 104 Fed. 
887 ; Shaw v. Amer Tobacco Co., 108 Fed. 842, 48 C. C. A. 68 ; Streat 
V. Am. Rubber Co. [C. C] 115 Fed. 834; Feder v, A. B. Fiedler & 
Sons [C. C] 116 Fed. 378) are to the efïect that both of thèse requisite 
allégations of jurisdiction must be shown ; that the défendant, if not 
an inhabitant, must hâve à regular and established' place of business at 
the time of commencing the suit ; and that the alleged acts ; of in- 
fringement must hâve been committed within the district where the 
suit is brought. The complaints in the présent actions plainly show 
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sufficiçnt to bring the pleadings withiii the requîrements of the section, 
althqugh the exact language is not used. 

Tae eleventh cause of demurrer to each action is that the défend- 
ant Stçinberger is not alleged affirmatively to be . either an inhabitant 
of the ; Ëastern District of New York, or to haye a regular and es- 
tablished place of business in saîd district; but (for the reasotis stated 
as to the tenth alleged cause bî demurrer) it is apparent Jhat Stein- 
berge;r in his capgicity as président and gênerai manager is alleged to 
hâve been conducting the business of the défendant company, and 
that he performed the acts claimed to' be ip-fringements within the 
said district. The complaint is thereforè çtiffipient, although, again, 
not às.definite and as exact in, Jollowirtg the language of the statute 
as it might hâve been made. 

. The twelfth alleged cause of jiemurrer in eacîjcase, that. the material 
facts are alleged upon information aqd belief, was.not urged upon the 
argumeint, and would seem to be an objection'tp ,any use of the plead- 
ings gis affidavits upon a motion, rather than as a groun|d of ^emurrer to 
the sufficiency of the complaint. V 

TJie only,remaining alleged ^rpundpf demurrer is the fifteeijth, 
in suit No. 1, which is not raisçdwith référence to,any of the/emaining 
actipns. . This fifteenth allégée} cause of demurrer to suit No. 1 is tô 
the effect that the title of the bill shows that the action is against 
the El^ctrpse Manufacturing Company and Louis Steinberger; that 
tiie introduction of the bill shows the résidence of the company alone; 
that the stating ^art of the bill and the prayer for .relief are against 
the conipany and Steinberger; and that, thereforè, Jhe bill upon its 
face is "altogether vague and uncertain and insufBcient and improper 
to be.?inswered by thèse défendants, or either of them." As to this 
alleged cause of demurrer, it ds necessary only to say that the necessary 
allégations showing a right to bring the suit in this district with respect 
to the company are présent;, that the allégations by which the de- 
fendant Steinberger is. rpadci a party to the suit are also présent; 
and that the bill is npt,sp vague, insufficient, and uncertain as to cause 
any doubt as to what; ithé cî^ws'e of. action may be which is alleged 
against the défendant Stéinbe^rgpr,. Nor is his participation, so far as 
the allégations are concerned, lelt out tp sueh an éxtent that no alleged 
cause pf action is shown. ,, Ari^ possible cpticism on this groijnd would 
haveto, be taken .âdvantag:Q..pf^by motion, and this alleged cause oî 
demur'rei: n^ljst also be pyerruled. [ . ^ / . , , 

The complaints, thereforè,; in ail , respects, having been held suffi- 
cient, sp far as the variôiis alleged causes of demurre;r are concerned,, 
the demur^ers will be overruled separately, with leave to the deferida!nts 
to answer bver. . • , , . ' ., 



ÏHOMPSON V. AUTOMATIC FIEE PROTECTION CO. et ai. '■ 

(Circuit Court, E. D. New Yorli. August 7, 1907.) 

SPEOinc Pebformance^Scfficiency OF Bill., , ,, 

A bill for speclflc performaijce of a pontract by, one of the défendants 
to assign to complàiriant a patent for an invention alleged to hâve been 
madé by such defenilatit while in complainant's employment, the appiica- 
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tlon for which patent he had assigned to his codefendant, held, onde- 
murrer, to state a cause of action. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 44, Spécifie Perform- 
ance, §§ 35&-372.] 

In Equity. On demurrer to bill. 
For former opinion, see 151 Fed. 945, 

Duncan & Duncan, for complainant. 

Griggs, Baldwin & Pierce (Arthur J. Baldwin, of counsel), for de- 
fendants. 

CHATFIELD, District Judge. The défendant the Automatic Fire 
Protection Company has demurred to the bill of complaint filed in this 
cause, and states as its grounds of demurrer (1) that the complaint does 
not show a case which ought to entitle the complainant to such dis- 
covery or relief as is prayed for; (2) that the allégations of the bill 
of complaint are too uncertain, vague, and indefinite to authorize a 
court of equity to grant any relief. 

Generally stated, the alleged cause of action appears'to be as foUows: 
The complainant is a résident of the State of New Jersey, and the dé- 
fendant Shipman a résident of the city of New York and county of 
Kings, while the Automatic Fire Protection Company was organized 
under the laws of the state of Maine and has an office in the state of 
Illinois. The complainant, Thompson, is alleged to be the managing 
head of a corporation knowii as the Manufacturers' Automatic Sprink- 
1er Company, doing business in New York City. The défendant 
Shipman was a workman in the employment of that company. Prior 
to the year 1901 Thompson had obtained certain patents upon automatic 
sprinklei-s', ând between the years 1901 and 1903 made arrangements 
with Shipman by which Shipman was to work out of his regular hoiirs 
of employrtient for Thompson upon the machines relating to thèse 
patents. Thompson agreed to pay Shipman the reasonable value of the 
work donc by him, and, if Thompson saw fit, a further sum, in returh 
for which Shipman was to work out further practical developmentS of 
said inventions. Any inventions or improvements devised jointly or 
separately by Shipman and Thompson were to be disclosed and aS- 
signed to Thompson, including any patents that Shipman himself might 
obtain thereon. The complaint allèges performance, and that Ship- 
man, during the time of the employment, invented a certain automatic 
alarm valve, which he refused and neglected'to disclose to Thompson, 
and refused to assign to him. In the month of April, 1903, Shipman 
left Thompson's employment, and on May 2d filed an application for 
a patent on the invention of his own. Subsequently Shipman made 
arrangements with certain other individuals, and assigned his applica- 
tion and patents to the Automatic Fire Protection Company, the co- 
defendant, in furtherance, as it is alleged, of the scheme on the part 
of Shipman to defraud Thompson of his rights thereto. 

No application has been made to make the complaint more definite 
and certain. The demurrer is based upon objections which, if further 
information îs desired by the défendants, might be sufficient fer the 
granting of such motion. But it would seem that the allégations are 
sufficient to show a cause of action, and the complainant demands 
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spécifie performante and an injunetion. The défendant Shipman here- 
in, according to the bill of complaint, seems to hâve been employed 
upon a quantum méi'ùit, and the défendant Shipman urges that the 
arrangement set forth would be a practical mortgage in perpetuity 
of his labor and talents. The fact: tHat the défendant Shipman ter- 
minated the employment and left the seiVice of the complainant seems 
to answer this objection ; and there does not seem to be any reason 
for distinguishing this case from those jn which a work;man has been 
hired, in considération of liis employment at a stated salary, to work 
upon inventions or machines which are in process of improvement, 
and to assign any patentable improvements that he may make. Thi- 
bodeau v. Hildreth, 124 Fed. 892, 60 C. C. A. 78, 63 L. R. A. 480, 
Mississippi Glass Co. v. Franzen, 143 Fed. 501, 74 C. C. A. 135, and 
Hulse v. Bonsack Machiné Co., 65 Fed. 864, 13 C. C. A. 180, do not 
seem to be materially différent in principle. 

As to the further ground, that the Automatic Fire Protection Com- 
pany is a purchaser for value without notice of the équitable claims to 
the patent rights, that a court of equity cannot interfère with thèse 
rights, and that no relief can be given in relation to disclosures by 
Thompson to Shipman, which had been merged in a patent granted to 
Shipman, it would appear that the complaint allèges sufficient to raise 
the issue, ?md that this question should be disposed of upon the merits 
at final hearing. 

The other objection, that there is no direct allégation that the patent 
obtained by Shipman was connected vyith the subject-matter of the 
çontract between Thompson and Shipman, does not seem to be well 
founded. No other inference can be,drawn from the allégations of 
the complaint, and, if this theory is not the basis of the action, the 
final hearing may be fatal to the complainant. 

It is considered, therefore, that the bill of complaint is sufficient for 
the purposes of the action, subject to any motions which the défend- 
ants may be advised to make with référence to making the bill of com- 
plaint more definite and certain, if défendants need further information. 

The demurrer will be overruled, with leave to défendants to an- 
swer over. 



In re SORG. 

pistrlet Court, W. D. Pennsylvanla. Augnst 2, 1907.) 

(No. 8,293.) 

Bankeuptct— Qabnishment or Trustée— Peoceeds of Exempt Pbopertt. 

An attachment exécution Issued on a Judgment oa a note waivlng ex- 
emptions and serred on the debtor's trustée in bankruptcy, wlio holdB 
proceeds of exempt property sold, is Invalid and ineffective to create any 
lien or claim upon tbe fund, which Is In custodia legis, and not subject t» 
attachment. 

[Ed. Note.— -ror cases in point, see Cent. Dlg. vol. 6, Bankruptcy, $ 677.] 

Same— Exemption— Administbation of Exempt Pbopektt. 

A court of bankruptcy has no jurisdiction to administer property set 
aside to à bankrupt: tinder bis claim for exemption. 

In Bankruptcy. On certificate from référée. 
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George C. Lewis, for bankrupt. 

R. B. Petty, for claimant George Altmeyer. 

■ EWING, District Judge. The question certified by the référée is 
whether the bankrupt is entitled to his exemption claimed, or whether 
the same should be distributed to George Altmeyer, claiming the sum 
due by virtue of writs of exécution issued upon a certain judgment in 
favor of Altmeyer waiving the benefit of the exemption law. A cred- 
itors' pétition was filed against Sorg on the 31st of July, 1906, anj on 
the same day James F. Richards was appointed receiver, and on his 
pétition setting forth, inter alla, that George Altmeyer had issued ex- 
écution against the said Albert M. Sorg, at No. 170, August term, 
1006, on a judgment confessed July 26, 1906, a restraining order was 
issued and the property levied upon taken possession of by the receiver 
and subsequently sold. Sorg was adjudicated a bankrupt October 10, 
1906, and in his schedules filed October 30th he claimed $300 exemp- 
tion out of the funds arising f rom the sale of his estate by the receiver 
on August 15th preceding. Subsequently Altmeyer issued an attach- 
ment exécution, and sèrved the same on Richards, who had then been 
elected trustée of the estate as garnishec, claiming to attach this ex- 
emption fund in his hands, and he now seeks by virtue of his judg- 
ment and levy and said attachment exécution to hâve the trustée pay 
to him the $300 exemption claimed by the bankrupt, instead of deliver- 
ing the same to the bankrupt. 

The judgment and levy made prior to the filing of the pétition in 
this case were avoided by section G'ïi of the bankruptcv act (Act July 
1, 1898, c. 541, 30 Stat. 564 [U. S. Comp. St. 1901, p.' 3450]). In re 
Richards, 3 Am. Bankr. Rep. 145, 96 Fed. 935; In re Wilkes, 7 Am. 
Bankr. Rep. 574, 118 Fed. 975 ; In re Tome, 8 Am. Bankr. Rep. 385, 
115 Fed. 906. And the attachment exécution served on the trustée 
subsequently is invalid and ineffective, because the fund was then in 
custodia legis. In re Renda, 17 Am. Bankr. Rep. 531, 149 Fed. 614. 
Moreover, the bankrupt court has no jurisdiction to administer proper- 
ty set aside to the bankrupt under his claim for exemption. Lock- 
wood V. Exchange Bank, 190 U. S. 394, 33 Sup. Ct. 751, 47 L. Ed. 
1061. 

The référée was of opinion that the bankrupt was entitled to his 
exemption, and awarded the same to him ; and his action therein is af- 
firmed. 

In re GEMMELL, 

pistrict Court, W. D. Pennsylvania. August 2, 1907.) 

No. 3,204. 

Bahkbuptct— Exemptions— Weabino Appaeei,. 

A diamond ring, worth several hundred dollars, and worn by a bank- 
rupt hlmself, is not exempt under a state statute as "wearing apparel." 
[Bd. Note. — ^For caÉes In point, see Cent Dig. vol. 6, Bankruptcy, { 659.] 

In Bankruptcy. On exceptions to report of référée. 
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J. H. Longenecker, for trustée. ' 

R. C. Haderman, for bankrupt. . , 

EWING. District. Judge. On January 9, 1907, the trustée of the es- 
tate of said bankrupt presented his pétition to the court, praying for 
an attachment of said bankrupt for his neglect and refusai, after no- 
tice by the trustée, to surrender a diamond ring alleged to belong to 
his estate, and thereupon the pétition was referred to S. R. Longe- 
necker to take testimony and make report, with the form of decree 
he recommended. 

From the report of the référée, who recommends that an attachment 
issue against the said bankrupt, and from the testimony taken on the 
hearing had bef ore him, it appears that at the time the pétition in bank- 
ruptcy was filed and subséquent thereto the bankrupt was the owner 
of a diamond ring, the value gf which was variously estimated at 
from $400 to $1,000, which ringhe did lïot include in his schedules, 
but which at the time of his examination before the référée he agreed 
to deliver up in case it was not exempt under the wearing apparel 
provision of the exemption law of this state. The bankrupt filed ex- 
ceptions to the refereç's fînding and the decree he recommends, and 
the whole contest hère is as to whethej- or not said ring is properly 
included within the provisions of the exemption law of Pennsylvania 
of 1849 as wearing apparel, 

This ring was worn and owned by the bankrupt himself, not by his 
wife, nor any other member of his family; and,, if there be anything 
about a gentleman's attire more unnecessary and less worthy to be 
in,cluded within the phrase "wearing apparel" than a diamond ring, 
1 do not know what it can be. Watches of moderate valuehave been 
held to be included among "wearing apparel," and in one instance 
even a diamond stud of the value of $250, but that only after it had 
been conclusively shown that the owner had worn it for a number of 
years to fastçn his shirt bosom together and apparently had nothing 
to take its place. The financial condition of this bankrupt for a con- 
sidérable time prior to thisprpceeding was not such as to warrant him 
in indulging in such extravagances. 

He made no claim for exemption, "except petitioner's personal ef- 
fects, wearing apparel, and such items belonging to the person as are 
exempt by the laws of the state qf Pennsylvania, relating either to 
himself or members of his family." Pursuant to this claim no list of 
exempt property was ever made or requested, and no enumeration 
thereof asked, by the bankrupt. It might be, if this were an heirloom 
or a ring of comparatively little value, that it would be allowed as 
"wearing apparel"; but^ to permit persons in straitened financial cir- 
cumstances t6 inveSt large sums of money in articles of value only for 
mère personal adornment at the expense of their creditors would be 
rank injustice. The bankrupt himself values this ring at from $750 
upwards, and States that on several occasions he had made présents 
to his )ivife of diamonds for which he had paid from $100 to $200 at a 
tittiei, and yet his creditors hâve bee:n during ail this time deprived of- 
paymént largely because of such expenditures by him. In Dox's Ap- 
peal, 30 Pa. Super. Ct. 393, it was decided that a diamond ring could 
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not properly be classed as. wearing apparel under a bequest in a will, 
and, if not wearing apparel under thèse circumstances, I do not think 
a ring of this value could properly be classed as wearing apparel under 
the exemption law. 

The exceptions to the report of the référée are therefore crverruled 
and dismissed, and it is now directed thàt the bankrupt deliver up to 
the trustée, within 10 days after notice of this order, the said diamond 
ring, or pay him the fair value thereof. 



In re HAASB., 

(District Court, S. D. New ïork. March, 1907.) 

Bahkruptot—Dischabge— Former Dischaege Withih Six Ybaes. 

Under Bankr. Act July 1, 1898, e. 541, § Mb, 30 Stat. 550 tU. S. Oomp. 
St. 1901, p. 3427], as ameaded by Act Feb. 5, 1903, c. 487, f 4b, 32 Stat 
797 [U. S. Comp. St. Supp. 1905, p. 684], which provides that the judge 
shall discharge a bankrupt uniess he has. ■•(.5)' in voluntary proceedinga 
been granted a dlsCharge in bankruptcy within six years," the six years is 
measured backward from the time of the hearing on the application for 
the second discharge, and not from the time of the commencement of 
the second proceeding. 

In Bankruptcy. Discharge. On exception to objections. 
Stem, Singer & Barr (William J. Barr), for creditor. 
Edward Fillmore, for bankrupt. 

HOUGH, District Judge. The spécifications of objection déclare 
that the bankrupt was granted a discharge in this court on the 19th 
of December, 1900, and "within six years before the commencement 
of this proceeding." By "this proceeding" is meant the filing of the 
présent pétition in bankruptcy. It is argued that (section 14b, subd. 
6, Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 
3427]), under the Ray amendment the discharge now prayed for can- 
not be granted (Act Feb. 5, 1903, c. 487, § 4b, 32 Stat. 797 [U. S. 
Comp. St. Supp. 1905, p. 684] ) . As section 14b now stands, the words 
applicable to the présent contention are thèse : 

"The judge shall • ♦ • discharge the applicant uniess he has In vol- 
untary proceedings been granted a discharge in bankruptcy within six years." 

I cannot perceive how this language bears any construction other than 
that the six years is measured backward from the time of hearing. 
This is the view taken in the last édition of Collier on Bankruptcy, 
and in Re Jordan, 15 Am. Bankr. Rep. 449, 142 Fed. 292. That case 
was not decided upon the facts of In re Little, 13 Am. Bankr. Rep. 
640, 137 Fed. 521, but upon the reasoning thereof, and both the rea- 
soning of the Little Case and the décision in the Jordan Case ap- 
pear to me correct interprétations of the section under considération. 
It is to bé remembered that prior to the amendment of 1903 there 
was nothing to prevent successive pétitions being filed by habituai 
bankrupts within a few months of eaçh pther, and there is stil} noth- 
ing to prevent such pétitions being presented. The efïect of the Ray 
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amendment waâ to limit an existing right or privilège ; and, while 
I personally think that the law ought to be at least as stringent as is 
contended by the objecting créditer s, it appears to me too plain for fur- 
ther argument that Congress did not make the law in that shape. 
The exception to the objection is sustained. 



UNITED STATES T. BITTEL, TBPEL & EILERS. 

(Circuit Cîourt, S. D. New York. Jvme 13, 1892.) 

No. 539. 

GusTOUB DtTTiES— Classifioation^apanned Seins— Uppeb Leatheb. 

Japann^d slclus used for uppera are- within the provision in paragrapU 
456, Tarife Act October 1, 1890, c. 1244, § 1, Schedule N, 26 Stat, 601, 
for "dressed upper leather, including • • * japauned leather," rath- 
er than under the> provision in the same paragraph for "japanned calf- 
sklns," the latter t)rDvlslon being Umlted to japaniïed skins, which are 
not upper leather. 

On Application for Review of a Décision ofthe Board of United 
States General Appraisers. 
Àffirmed, 4 C. C. A. 680. 

The décision of the Board of General Appraisers reversed the as- 
sessment of duty by the coUector of customs at the port of New York 
on merchandise classified as "japanned calf skins," under paragraph 456, 
Tariflf Act October 1, 1890, c. 1244, §1, Schedule N, 26 Stat. 601, 
and claimed by the importers to be dutiable under the provision in the 
sartie paragraph for "dressed upper leather, including * * * japan- 
ned leathen" This contention was sustained by the Board on the au- 
thority of a former décision. G. A. 272 (T. D. 10,719). 

Thomas Greenwood, Asst. U. S. Atty. 

Gurie, Smith & Mackie (W. Wickham Smith, 'of counsel), for 
importers. 

LACOMBE, Circuit Judge. I am inclined to the opinion that the 
words "japanned calfskins" in the section must be construed as mean- 
îng only such as are not upper leather, dressed or undressed. It ap- 
pears from the finding of the Board that the article is commercially 
known as 'épatent leather," and is, in fact, an upper leather. 

The décision of the Board of General Appraisers is affirmed. 



HOME TELEPHONE & TÉLE6RAPH 00. y. CITY OF LOS ANGELES et al. 
(Olrcult Court, S. D, Callfornia, Southern Division. July 8, 1907.) 

No. 1,243. 

1. TBIiEPHONES^KÀTBS— REGm-ATION^STATE POWER. 

A State bas power to regulate , charges for téléphone sen'lce and to 
delegate siuch power to munlclpalltles. 

2. SaMB— CiTT'ÇHABTEE— CONSIBUCTION— AUTHOBITY OF CiTT. 

Const. art. 4, §33, ijAvldes that thé Législature shall pass laws for 
. >; : thé resévlatlon of charges for âervièes perfonned and aceominodations 
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fumished by telegraph companles. Los Angeles City Charter, art. 3, § 
12, provides that ail législative power of the city is vested lu the council, 
aubject to the mayor's veto power, and section 31 déclares that the coun- 
cil, shall hâve power by ordinance to regulate téléphone service, thé use 
of téléphones within the city, and to flx and détermine the charges for 
téléphones and téléphone service and connections, etc. Heïd, that the 
city council's power to flx téléphone rates was not limited to a déter- 
mination of the charges to he made by a téléphone Company permanently 
by contract so as to preclude the council from subsequently passlng an- 
other ordinance changing the rates. 

3. SaME— TELEPHONE RaTES— MUNICIPAL AFFAIB— DiSCEIMINATION. 

The régulation and flxing of charges to be made by téléphone companies 
doing business within a city is none thé less a "municipal aflair" within 
the Jurisdlction of a city, beeause rates so flxed would riot be unlform 
throughout the state; the reasonableness of the charge depending on the 
value of the plant, eost of maintenance and opération, etc., which varies 
in différent localities. 

4. SaME— REGULATION OF CHARGES— MODK. 

Const. art. 4, § 33, provides that the Législature shall pass laws for 
the régulation and limitation of the charges for services performed and 
accommodations fumished by telegraph companles; and, where laws 
shall provide for the sélection of any person or officer to regulate or lower 
spch rates, no such person or offlcer shall be selected by any corporation 
or Individual interested in the business to be regulated and no person 
shall be selected who is an offlcer or stockholder of any such corporation. 
Beld, that such provision does not contëmplate the accomplishment of 
Its purposes by gênerai state law, or through commissions, but by a 
suitable délégation of power to munlcipalities. 

5. Same— Ordinance — Validity. 

Under Los Angeles City Charter, art. 3, § 31, authorlzing the city coun- 
cil to flx and détermine the charges to be mâde for téléphone services, the 
city had power to pass an ordinance requitfing téléphone companies to 
report to the city council the value of their plant, receipts, and expendl- 
tures in order to enable the city to prescribe reasonable rates. 

6. SaME— TELEPHONE RATES— POWEE TO FiX— POLICE POWEB— SUBKENDEB. 

Control of téléphone rates by a municipallty is an exercise of police 
power of the state; and, whlle this right may be surrendered or sus- 
pended by contract, such suspension wlll not be presumed. 

7. SaME— REGULATION OF RATES;— RiGHTS OF MÙNICIPALITIES— SUSPENSION. 

A city being authorized to flx and regulate téléphone rates granted a 
franchise under Cal. St. 1901, p. 267, c. 103, préviding for the sale of fran- 
chises under whlch complalnant's asslgnOr and his assigns were given the 
right for a perlod of 50 years to cOnstruçt, malntairi,' and operate a télé- 
phone Une. Thè ordinance flxed the charges not to exceed $60 per an- 
num for business téléphones and $30 per annum for private téléphones 
until the exehange comprised more thaù 10,000 téléphones, after which 
the rates should not be increased by more than a sutn equal to $6 per 
annum for each 1,000 phones conneeted in excess of the 10,000. In con- 
sidération for this franchise, the téléphone company furnished 30 télé- 
phones to the city gratis ând also provided 150 pairs of wlres in its 
conduits, and the upper arms of its tôles for the use of the city's police 
and flre alarm telegraph System and agreed to pay a 2 per cent, gross 
eamin^S tax. Eeld, that the city by such ordinance did not surrender Its 
right to regulate rates for the 50-year term of the franchise, but that the 
city was entitled to reduce the rates below the maximum chargé so flxed 
during such term. 

8. OoNSTiTOTioNAL Law—Impaiemknt of Gonteact. 

Where a city by granting a téléphone franchise had not surrendered 
its charter right to flx téléphone rates, the subséquent passage of an or- 
dinance establlshing lower rates than the maximum rates fixed by the 
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franchise ordlnance was not an Impairment o£ the téléphone company's 
contraet franchise rights. 

9. Samb— Bquai. Pbotkotion of Laws. 

Where a clty was authorized by Its charter to regulate téléphones and 
to flx and establish rates, au ordinance flxing lower rates for one company 
than those another company was permîtted to charge' within the same 
City was not Invalld as denying the flrst company the equal protection of 
the laws. 

10. Same— Unlawful Discsimination. 

The mère fact that difCerent rates were prescribed by ordinance for 
two companies operàtlng téléphone Unes within a clty did not of Itself 
establish unlawful discrimination agàlnst either. 

11. INJUNCTION— OEDINANCSUp— KiGHT TO EnJOIN BnFOEOEMENT. 

Where a city havlng ,the charter rlght to regulate téléphones and flx 
rates passed an ordlnance requiring téléphone companies to submit a 
statement of the value of their plants wlth their receipts and disburse- 
ments In order that the city might establish reasonable rates, complainant 
téléphone company, while refuslng to comply wlth such ordinance, could 
ijot seek to enjoin the enforcement of rates established by the city coun- 
cll, in the absence of such Information, on the ground that the ordlnances 
were vold. 

12. CONSTITUTIONAL LAW— DUE PbOCESS OF LAW— NOTICE. 

Where a clty had charter power to regulate téléphones and flx rates, 
a téléphone company had no right tp notice of the passage of an ordl- 
nance flxing the rates it was ai)thorized to charge, so that such ordi- 
nance passed wlthout notice was not.unconstitutional as depriving the 
téléphone company of Its property without due process of law. 

In Equity. Demurrer to the bill. 

This suit was brought to rCstraln the enforcement of two ordlnances at- 
tiached to the bill, respectively, as Exhiblts C and D, and herelnaf ter more 
fuUy set forth. 

The allégations of the bill are substantlally as follows: 

The clty of Los Angeles exlsts, and since 1888 has exlsted, under a free- 
holders' charter. 

That by section 2 of sald charter sald clty Is vested with power to provide 
and maintain a proper and efficient flre department, and malce and adopt 
such rules and régulations for the préservation of property endangered by 
flre as may by it be deemed expédient, and to malte and enforce within its 
limita local police, sanitary, and other régulations deemed by It expédient to 
maintain the public peace ^hd proteçt property, and to exercise ail municipal 
powers necessary to thé complète and efficient management and control of 
municipal property and for the efficient management of the municipal govern- 
ment, whether such powers be expressly enumerated In such charter or not, 
except such powers as are forbidden or are controlled by gênerai laws. 

That ail législative power of sald city Is vested in the city council, subject 
to the power of veto and approval by the mayor. 

That under section 31 of said charter said eounçil has power by ordinance 
to regulate téléphone service and the use of téléphones within the City and 
to flx and détermine the charges for téléphone and téléphone service and con- 
nectlonsi and to prohibit or regulate the, érection of pOles for téléphones, 
telegraph or electrlc wlres in the public grounds, streets, or alleys Of said 
clty, and the placing of wires thereon, and to require the removalfrom the 
public groundsf, streets, or alleys of any or ail such pôles and the, removal and 
placing under. ground of any or ail telegraph, téléphone, or electrlc wires. 

That by section 33 of sald charter the council is required by ordlnance 
to provide for malntainlng a flre alarm and police telegraph System. 

That "It is further provlded in and by said charter that said council shall 
also hâve full power to pass ordlnances mailing contracts and upon any other 
subject of municipal control or to carry liit6 effect any other powers' of the 
munlclpality." 
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That prior to Etecember 9, 1901, au application was flled wlth the govemlng 
or législative body of défendant by M. A. King for a franchise to construct, 
maintain, and operate a téléphone System, and that, on the 6th day of Feb- 
ruary, 1902, an ordinance, attached to the bill as Exhibit B, was passed grant- 
ing sald franchise, and that ail the steps and proeeedings required by law and 
the provisions of said Charter for the advertisement and sale of eaid fran- 
chise and the approval thereof, and ail other matters connected therewith, 
were duly had and tafeen. 

That, by regular assignments from M. A. King and others, plalntift became 
and now Is the owner of sald franchise and téléphone System. 

ïhat immediately upon the taking effect of said ordinance as aforesaid the 
assignors of this plaintifC, pursuant to the terms thereof, commenced the work 
of constructlng and laying dovm the conduit required by sald ordinance in 
the district thereln described, and continuously prosecuted sald work in good 
faith and completed the same in full compliance with the conditions of sald 
ordinance relating thereto, and within the period thereln prescribed, so that 
wlthin said period a complète conduit System was establlshed of sufflcienl 
capaclty and estent to accommodate at least 10,000 subscribers and to provide 
a gênerai téléphone service In ail parts of sald téléphone conduit district, and 
that likewlse the said assignors of thls plaintifC did, pursuant to the terms 
and conditions of said ordinance and in good faith, expend for materlal and 
labor used and performed in the construction and installation In connection 
therewith of wlres, switchboards, and téléphonie apparatus and appliances, 
and within the time speeifled In sald ordinance, sums greatly in excess of tho 
sums therein speeifled to be so expended, and did so expend more than the sum 
of $200,000 within 36 months after the grant of said franchise. 

That the assignors of plaintifE did also, within the periods of said ordinance 
provided, after the grant of said franchise, flle a statement, verlfled as there- 
ln provided, showlng in détail the siuns expended as required by and in com- 
pliance therewith, and did also cause to be erected and maintalned pôles of 
a size and character satisfactory to the street superintendent of said elty of 
Los Angeles, and that the assignors of sald plaintifC and thls plaintlffl hâve 
executèd and complied with and observed, and that the said défendant the 
city of Los Angeles bas never at any time clalmed or pretended that plalntlfC's 
assignors and thls plaintifC had not executèd, complied wlth, and observed the 
terms, coveriants, and provisions of sald ordinance as aforesaid. 

That ail of the work done and performed by plaintlfPs assignors and by 
this plaintifC as aforesaid, and the expenditures made by It for any and ail 
equlpment and appliances as aforesaid, were made, done, and performed pur- 
suant to and In rellance Upon the terms, covenants, and provisions of sald 
Ordinance No. 6,959 of said city of Los Angeles, and not otherwise, and tliat 
the System of plaintifE in sald çlty of Los Angeles is now and at ail tlmes bas 
been maintalned and operated pursuant to and In rellance upon the terms, 
conditions, and covenants of sald ordinance and not otherwise, and that plain- 
tifC bas no rights of property in the said city of Los Angeles except such 
as were acquired under the sald Ordinance No. 6,959. 

That pursuant to the powers vested In it by law and the provisions of sald 
charter, ahd in order to provide for maintalning a flre System and police tele- 
graph System, the said défendant the city of Los Angeles required in and by 
section 8 of the sald ordinance that this plaintifC should furnish to the said 
city of Los Angeles, if required by it, free of any charge at ail during the life 
of the sald franchise granted by said ordinance, the use of ail necessary con- 
ductors, not exceedlng 150 pairs in said conduit, for the unlnterrupted use of 
a flre System and police system of said city, and for like purpose the free use 
of the top cross-arm on each of the pôles erected or maintalned under sald 
franchise during the whole term thereof ; that thls plaintifC, in constructlng 
and laying said conduits and In constructlng and erecting its pôle Unes and 
in providing Its equlpment, • made provision for said 150 pairs of Unes In 
said conduits and for the maintenance and opération thereof, and provid- 
ed that said top cross-arms on each of sald pôles, and in ail respects and at 
additional eost and expense to It arranged to comply wlth such provisions of 
sald ordinance, and is now, and at ail tlmes bas been, ablc and wllling to 
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fumlsh satd conduetors, and bas as afpresaid reserved the top cross-arm on 
each ot sald pôles for the use ofsaîd dty, 

That It Is also provlded In and ,by section 8 of said ordinance that. there 
shall be furnishedto thfe said eity of Los Angeles, free of any. charge, 30 télé- 
phones which shall be connected wlth iM téléphone systpm of,' plalutiff, and 
that this plalntiffi did, wlthin the time provided and speclfled In said fran- 
chise, so furnîshto the défendant said 30 téléphones, and did connect the same 
wlth the téléphone System of this plaintlff, ail at Its own cost and expense, 
and wlthout chaire to the said eity of Los Angeles, and that. the said city of 
Los Angeles is now, and ever since has been, using free of charge as aforesaid 
the sald 30 téléphones. 

That section 1 of sald ordinance provides: "That sald conduit, sald pôles, 
and the wires inclosed therein or attached thereto, shall be constructed, erect- 
ed and installed, and at ail tlmes maintalned, and said right, privilège and 
franchise is hereby granted, and shall at ail times be exerciséd and enjoyed. 
In accordance wlth and subject to eaeh and every of the terms of this ordi- 
nance and not otherwise." 

That section 9 of said ordinance proyldes : "That ail téléphone Unes con- 
structed or operated underisald franchise shall bave complète copper metal- 
11c circuits, and that the conduit System constructed and. laid down under 
sald franchise shall be of such size and capacity as tb aceommodate wires, 
Cables and conduetors, sufflClent to provide for ten thousand téléphones. That 
the rent or Charge for unlimlted, Independent, metalllc circuit, téléphone serv- 
ice. In the System establlshed or malntained under sald franchise so long as 
said System doesnot coimeet and lexchange wlth. more than 10,000 téléphones, 
shall not exceed $60 per annum for a téléphone Installed In any buslnep 
office or premises, or $30 per annunj for a téléphone Installed in a private 
résidence, and that when, said- System; shall comprise more than 10,000 télé- 
phones, the arinual rental. or charge for the téléphone service shall not be 
Inereased by more than ai sum equal ;to $6.00 per annum for each one tbloù- 
sand téléphones In sald city connected wlth sald téléphone System In excess 
of 10,000." : ■ :. =■ - ' ., . 

That the rate establlshed by, said franchise was at sald„timé,lower than any 
which had e^^t been charged for téléphones In said city, ali^ lower than any 
other Company than plaintlff. now charges for téléphone service in sald city, 
and that there was .not at any of the tlmes herein mentipned any System of 
téléphone Unes wlth complète copper met^llIc circuits, othér than tbe System 
of plaintifif. 

That at the time ofîthe.advertislng and sale of s^ld franchise there was 
In opération In said city. of Los Angeles one System of telephpnic communica- 
tion only, and -that the corporation ownlng the same continues to do business 
In said city., '.r .•■,,.,,, . , . , 

That at the time sald. franchise , was advertised for sale and sold the dty 
required the use of 150' pairs of lines as provided for In said franchise and 
the use of the top cross-arm of each pôle to be erectpd under said franchise 
for the fire alarm and police telegraph System of sald city, and said city 
needed tbe use of 30 téléphones, as provided in said franchise;,. and ail of sald 
i-elephones hâve been uséd by the said city ever since the cjo^struction of said 
plant of plàintiff, and are now used by the eity,.; and the city Is using some of 
the lines in the conduit of plaintifC, and the top cross-arm of son^e of its pôles, 
and the city has need for the things It is using as aforesaid for public beneflt 
and in the discharge of its funetlons) 

That by section 10 it Is provided. that the owner of sald franchise shàll In 
no way enter Into any combinatipn at any time, directly or indirectly, with 
any person or persons, or any corporation, concernlng the rate to be charged 
for téléphone or telegraph ; service* 

That the reasonable value to the sald city. of Los, Angeles of the use of sâld 
30 -téléphones provided by said franchise to be furnished free pf charge, and 
the free use of 150 pairs of Unes for tbe fire System and police telegraph 
System of sald eity, and, the free use of the top cross-arm on each of the pôles 
erected and malntained under said , franchise, are and will be during the llfe 
of said franchise of the sum of $450,000. ,Tha,t 2 per cent of the gross annual 
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receipts required by said franchise to be paid to the clty of Los Angeles wUl 
amount to more than the sum of $500,000. 

That the plaintiff and Its assigns, acting under and pursuant to the terms 
of this franchise and not otherwise, and partlcularly on the clauses thereof 
declaring maximum rates, bave constructed more than 5 miles of undergroxmd 
conduit and constructed more than 100 miles of pôle Unes, and bave installed 
more than 20,000 téléphones in said clty, and did. In compliance with said 
franchise, and at great additlonal expense, construct and erect and is now 
operating a System of téléphone Unes having complète copper metallic cir- 
cuits. , 

That, on Marcb 27, 1905, the clty counçU of said clty passed an ordinance, 
which is attached to the blll, marked Exbibit C, the twelfth section of which 
provides as foUows : "Sec. 12. It is hereby made, the duty of every person, 
flrm or corporation supplying téléphones, téléphone service or téléphone con- 
nections to the dty of Los Angeles or its inhabitants, to furnish to the city 
councU In the month of January of each year, a statement in writing verifled 
by the oath of such person, or of a member of such flrm, or of the président 
or secretary of such corporation, as the case may be, showing In détail, the 
amotrat received by auch person, flrm or corporation from the renting of télé- 
phones» the fumishing of téléphone service and the malclng of téléphone con- 
nectioirti within the city of Los Angeles, and the revenue derived by smch 
person, flrm or corporation, or In any manner arising from the use or opération 
of a téléphone system in the city of Los Angeles, in connection with a télé- 
phone System outside of the city of Los Angeles, during the year preceding the 
date of such statement, and showing In détail ail expendltures made by such 
person, flrm or corporation, during the same tline for, supplying téléphones, 
téléphone service and téléphone connections tothe city of Los Angeles and its 
inhabitants, and for the purebase, construction and maintenance respectivply 
of the property necessary for the carrying on "0£_such business. Every such 
person, flrm or corporation shall furnish a. detalled statement verifled in lilie 
manner «s the statement, hereinbefore in this section mentioned. containing 
an itemized inventory of aU of the worlîs, Unes, plant ànd property owned or 
used by sudi person, flrm or corporation and necessary or conyenient to. the 
carrying on of the business of supplying téléphones, téléphone senice and 
téléphone connections to the clty of Los Angeles, or to the inhabitants thereof, 
and showing the aetual cost and présent cash value of each item thereof." 

That plaintiff bas not complied with said section 12 of Ordinance 0. nor 
âny part thereof, and plaintiff déclines to comply therewith for the reasons 
herewlth set forth. ; 

That said city bas arrested and eommenced prosecutions agalnst plalntifC's 
offlcers, and will continue to arrest and prosecute plaintiff 's ofiScers for vio- 
lations of Ordinance C, unless restrainedtherefrom. 

That défendant, on February 28, 1906, passed an ordinance which Is at- 
tached as Exhlbit D to the blll, flxlng rates to be chargea by plaintiff for 
téléphone service, and forbidding plaintiff. imder penalty of imprisonment, 
from coUecting the rates provided and flxed in ordinance Exhibit B, and will, 
ranless restralned by this court, continue frpm time to tlme to pasa other 
similar oïdinances. 

That the said clty, on February 28, 1906, adopted another ordinance, at- 
tached to the bill as Exhlbit E, whereby a competitor of plaintiff in said city, 
engagea In like business, was allowed to charge for téléphone services sums 
greatly In excess of that which by said Ordinance D plaintiff is permltted 
to charge. 

That Ordinances C and D, if carrled Into exécution, will impair the obliga- 
tions of a contract, Bxhiblt B, and deprive plaintiff of its property without due 
process of law, and abridge the privilèges and immunities of this plaintiff, 
and deprive It of the equal protection of the law, and that the adoption of said 
ordinancesi Bxhlbits D and B, flxing the différent rates to be chargea for 
the same services, deprives plaintiff of the equal protection of the law and 
discriminâtes agalnst plaintiff in favor of the Sunset Téléphone & Tel^raph 
<3ompaiiy,.a slmllar corporation, aU of which is in violation of the Constitu- 
tion of tbeiDnIted State^ and partipqlarly in violation of article 1, §, 10, cl. 1, 
of sald)'^Con8|tltutlon of the United States* and th© fourteenth amendment 
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thereto, and also Is !h violation of the Constitution of the state pf Callfarnia. 

ïliat said Ordinance D is void, for that It la not a gênerai law adopted by 
said City fôr the governmeat of ail corporations similar in character to pialn- 
tifC, but is dïrected solely against, and applicable to, plaintifl:', aud discriminâtes 
against plaintiff. 

ïhat said Ordinancès D and B are void, for that said city never had, under 
the Constitution and lavvô ofthe state of Callfornia, any povver or autliority 
to régula te or flx rates to be charged byi téléphone corporations, for services 
rendéred by them, except that the city of Los Angeles. iUad and bas the power 
to contract for rates to be charged, and had and bas the rigbt to contract in 
the manner and form as Bbown by said ordinance, Exhibit B. 

That, if the provisions of said charter operate to glve the city of Los 
Angeles the right to flx rates otùer than by contract or purport or attempt to 
give it a continuing power to flx and regulate rates of this plaintiff, such pro- 
visions of said charter are void, for that in and by the. , Constitution of the 
• State of Californiathe power to flx such rates, if such power exista at ail, 
can only be exerclsed by authority of a gênerai law applicable to ail munlclpal- 
' ities and affecting ail corporations similar to plaintiff, and that the Légis- 
lature of the state of Callfornia bas no authority by vrrtue.of feaid Constitu- 
tion or otherwise to delegate the power of so flxing rates f rôm tlmè to time to 
any oiie municipality or other poUtlcal subdivision at ail, to the, exclusion of 
the others, and bas ao àathority by délégation of its powers to fix the rates to 
be charged by plaintiff. 

That the Législature of said state of Callfornia has never passed, nor is 
there bow, nor bas tbero eVer been, in force ai^: gênerai law or statute au- 
tborizlng the firing or régulation of rates as aforesaid, but that such gênerai 
power has been and Is wlthheld from other cities aud munlcipallties within 
the state. 

Ordinance D is as foUows: 

,' "ExhlbltD. 

"Ordinance No. . (New Séries.) 

"An ordinance flxing the rates to be charged and coUected by the Home 
Téléphone & Telegraph Company, a corporation, for téléphones, téléphone 
service and téléphone connections, in the city of Los Angeles, during the year 
commenclng July Ist, 1906, and ending June 30th, 1907. 

"The màyor and council of the city of Los Angeles do ordalrl as follows: 

"Sectl'àn 1. That the rates to be charged and coUected by the Home Télé- 
phone & Telegraph Company, a corporation, for téléphones, téléphone service 
and téléphone connections in the city of Los Angeles, furnished to the City 
of Los Angeles, or to the Inhabitants thereof, for the year commenclng on the 
Ist day of July, 1906, and ending on the SOth day of June, 1907, are hereby 
flxed as follows : 

"(1) For each téléphone installed and malntalned In any business office or 
premlses/cofiinected wlth the central exchange by an Independent or Individual 
circuit; vt-ltli unllmlted service, $5.00 per month. 

"(2) Fôr *èach téléphone installed and malntalned in any house or place 
other than a business office or promises, connected wlth the central exchange 
by an lûdéÈendent or individual circuit, wlth ùnlimlted service, $2.00 per 
month. 

"(3) For each extension téléphone, $1.00 per month. 

"(4) For each pWvate téléphone exchange connected wlth the central ex- 
change by an Independent circuit on one trunk line, $5.00 per month ; and for 
each addltionàl trtiiiTi Ilhé, $4.00 per month; and for each téléphone statloii in 
such privatè' exchangie, $1.00 per montte ' 

"Section 2, AnJ' pèrson who shall chargé, démand, collect or reçoive, elther 
as offlcer, agèiit,' eolltector or éûiployé of the said Home Téléphone & Telegraph 
Coibpttny^anji^ rrite or compensation = for téléphones, téléphone service or tele- 
phoùè CoûiieritlonS' in the city of Los Angeles, furnished by the said Home 
Telephotie & Teliegraph Company to the City bfLos Angeles or to any iniiabit- 
ant théredtî 'durfng the yékr commenclng on the isfî^dayoï JTuly, 1906; :and 
endliig' on. thè 30th day of Jtine, 1907r lii" esîc'eaj of'toe rates flxed byrthis 
OrdliiAnCéi (ÉitUI bé deetued gullty of à ihisdeméanOr, and UjiaâOcdnvictton 
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thereof, shall be punishable by a flne in a smn not exeeedlng one hundred dol- 
lars, or by imprisonment In the city jail for a period not exceeding ninety 
days, or by both such flne and imprisonment" 

There is no express provision in the charter conferring upon the city con- 
tractual power, as aileged in the bill, and presumably that ailegation is the 
statement of the pleader's conclusion as to an implied power. However, this 
matter, as appears from the opinion of the court, is immaterial hère. 

Oscar, A. Trippet and A. B. McCutchen, for complainant. 
W. B. Mathews and Leslie R. Hewitt, for défendants. 

WELLBORN, District Judge (after stating the facts as above). 
Plaintiff cites numerous authorities showing this to be a case of équitable 
and alço of fédéral cognizance. Défendants, however, hâve not suggçst- 
ed any lack of jurisdiction in either respect, nor is there any ground for 
such contention. No further référence,' therefore, will be made to 
plaintiff's authorities on this point. 

The tjuestions about which the parties are at issue may be con- 
veniéntly grouped under three gênerai heads as follows : First. Did 
the laws of the state of California, at the time of the passage of the 
prdinances attached to the bill as Exhibits C and D, and hère sought 
to be annulled, the former requiring téléphone companies to report to 
the city cpuncil their receipts, expenditures, and value of ^''ant, and 
the latter fixing the rates to be charged by plaintiff for telepime serv- 
ice, confer upon the city of Los Angeles power tb regulate charges 
for sucl^ sprvice ? Second. Was such power, if the city possessed it, 
bargairied away by Ordinance No. 6,595, Exhibit B to the bill, 
which granted to M. A. King, plaintifFs assignor, the franchise under 
which plaintiff is now operating? This question is included in the 
next one, and a strictly logical arrangement would require its assign- 
ment there, but, on account of its importance, indeed pivotai character, 
I hâve given it a separate heading. Third. Do said ordinances, Ex- 
hibits C and D, contravene that clause of section 10 of article 1 of 
the Constitution of the United States, which forbids any state to pass 
a law impairing the obligations of contracts, or those provisions of 
the fourteenth amendment to said Constitution, which forbid a state 
to deprive any person of life, liberty, or property without due process 
of law, or deny to any person within its jurisdiction the equal pro- 
tection of the laws? Thèse questions will be considered in the order 
in which they are propounded, and références hereafter to the ordi- 
nances attached to the bill will be by the lette.rs which distinguish 
them respectively as exhibits. 

1. That a state has power to regulate charges for téléphone service 
is well settled (Munn v. Illinois, 94 U. S. 113, 24 L. Ed. 77 ; Chicago, 
etc., T. R. Co. v. lowa, 94 U. S. 155. 24 t. Ed. 94; Spring Valley 
W. Co. y. Schottler, 110 U.S. 34;7, 4 Sup. Gt. 48, 28 L. Ed. 173; 
R. R. Commission Cases, 116 U. S. 307, 6 Sup- Ct. 334, 388, 1191, 
29 L. Ed.r636; Bijdd v. New, York, 143 U. S. 517, 12 Sup. Ct. 468, 
36 h. Ed, 247; Hockett v. State, lOS Ind. 259, 5N. E. 178, 55 Am. 
iRep. 201; Knoxville;y. Knoxville W„Go., 107 Tenn. 650,' 64 S. W. 
1075, 61 L. R. A. 888),; and itisequally; well settled that this power 
may be (Jel^ated to rnuniçipalities (Des Moijies Gas Ço. v. Des 
Moines, 44; lowa, ,505, 24 Am.^.feepi 756;iPeople v. Suburb?ui R. R. 
155 F.— 36 



562 165 FEDEiKAl; fiEtORTBB. 

Co., 178 m. 594, 53 N. E. 3^9, 49 L. R. A. 650; St. Louis v. Bell 
Téléphone Co., 96 Mo. 623, 10 ;^. W. 197, 2 L. R. A. 278, 9 Am. St. 
Rep. 370i McQuillan on Municipal Ordinances, § 583; Banville v. 
Banville WaterCo., 180 m. 233; 54 N. E. 224). 

The Tèmaining question for iflètermination hère is this : Was said 
power, at the tirdes of the âdopitiori èf said ordinances, vested in the 
city of Los Angeles, by delegâttoii from the state of California ? Sec- 
tion 31 of the.charter of said city, then and now in- force, is as follows: 
"Sec. 31. The councll shall hâve power, by ordinance, to regulate and pro- 
vide for IJghtiM ot çtreets, laylng down gas pipes and érection of lamp posts, 
electrle tçwers, and, other apparatus, ^nd to regulate the sale and use of gas 
and electrle llglîti ànd fix and détermine the prlce of gas and electrle light, 
and the rent of gas'meters wlthlri t'hie city,. and regulate the Inspection there- 
ot, and to regulate téléphone service, and the use of téléphonés within the city, 
and to flx apd détermine the charge for téléphones and téléphone service, and 
connections; and tè prohlblt or regulate , the érection of po^es for telegraph, 
téléphone or electrle wires in the public grôunds, streets or alleys, and the 
placlng pf Wl'réé thereon ; and ià i-eqùirê* the'repioval from the piiblic grounds, 
streets or alleys 6t auy or ail such pôles, and the removal and placing under 
- ground of any ojç ail telegraph, téléphone or electrle wlres." 

Plaintiff's contention, thât the power conferred is only a power to 
'fixanddeiert^inë charges once for ail, that is, permanéritly, by coa- 
tract, canndt bë stistained. Certainly no such limitation isi expressed, 
nor can it be reâsottably ' inf erred. The words the'msèlvès, "fix and 
dieterminè,'*' wh'eh'applied to ratés, fairly import a tohtintiing power 
pf regulatibn. Atlantic & Pacific R. R. Co. v. U. S. (B. C.) 76 
Eed. 186! The'term "by ordinance" iu Said section iS hardly appro- 
priate to dénoté a Contractuâl tiiethod for the exercise of the power 
it q^ùalifiesi'btit doçâ' suitàbly designate power of a législative character. 
This view is sfCféngthenèd by section 12 of article 3 of the city charter, 
• which provid'ès that : 

"Ail législative power of the city Is vestèd In the councll, subject to ,the 
■'power of veto aifd at)proval by the' iflayor, as hereaftôr given, and shall be 
. exercised by ordinance; othei: : action of the councll may be by order upon 
motion." 

■If, however, thè langUage of' section 31 were ambiguoùs, the doubt 
should be resolved in favor of that construction which makés the 
power a continuons ohe. 'This précise question was authôritatively 
decided in the case nèxt below citéd, and a précèdent more directly in 
point is rarely îound. Therë the phràseology of the statutè under 
k:ônsideratidn vvas, that thé city 'council shall hâve power "to authorize 
any person or private corporation to construct and maintain the sariie 
[wàterworks] at such -ràtëô as may be fixed by ord.inance and for a 
period of not exceeding 'S^ years." The Opinion in the case 'quotes 
a previous construction 'by the Suprême Court of Illinois, that "the 
meaning of this languàge is notthat the waterworks are tobé main- 
tàîried at such established rate as may be fixed by one ordinance for 
a petiod not exceeding 30 yékrs. The clause 'for à period not ex- 
;Cieèding thirty years' qtialifiës the words 'construct and maintain the 
samé' but does not quàlify the words 'at such rate as may be fixed 
by ordinance,' " and then ptoceeds as followis : 

'The statutes arfe c^nal;t)ly anibî£"ous, and In résolvîng thé amblgulty In 
f avoir 6( the publie tlié court' àpplied the rule declared in many casefl. ;We 



HOMB TEL. &. TEL. CO. V. CITT OF LOS ANGELES. 563 

said in the Railroad Commissioû Cases, 116 U. S. 307,, 323, 6 Sup. Ct. 334, 
342, 29 L. Éd. 638, by Chlef Justice Waite, of thé power of the régulation of 
rates : 

"'This power of régulation Is a power of government, contlnulng In its 
nature, and. If it can be bargained away at ail it can only be by words of 
positive grant, or something which Is in law équivalent. If there is rea- 
sonable doubt, it must be resolv'ed in favor of the existence- of the power. 
In the words of Chlef Justice Marshall in Providence Banlî v. Billings, 4 Pet. 
514, 561, 7 li. Ed. 939, "Its abàndonment ought not to be presumed in a case 
in whlch the deliberate purpose of the state to abandon does not appear." 
This rule is elementary, and the cases in our reports where it has been con- 
sidered and appiied are numerous.' 

"Thèse remarlis are obviously applicable to the Illinois statutes. The ques- 
tion is wbether the power given to the municipalities of the state was to be 
continuing or occasional, indeed only spécial In its purpose, intended to bave 
but one exercise and then bound in contract for. 30 years. If the latter had 
been the; Intention, it would hâve been natural to express Jt. The fullness of 
sovereignty can he taken for granted, and naturaily woùld be and should be 
taken for granted. An example is afforded by the act of June 6, 1891. By 
that aet the corporate authorities of any clty, which hâve authorized or shall 
authorize any individual, company, or corporation to supply water, 'be and 
hereby are impowered to prescribe by ordinance maximum rates and charges 
for the supply of water furnifehéd by such individual, company, or corpora- 
tion. * * • ' There is no expiicit provision for répétitions of the power — 
none declaring the power conferred a continuing one. Who now doubts that 
it isî If rlghts were claimed ahd were pleading for a différent interpréta- 
tion, we might hâve to listen to them, but now undistu,rbed by them we yield 
without résistance to that meaning whlch the subject-inatter demands In 
the absence of negatlving words. 

"Our conclusion Is that the powers conferred by the ,statutes of 1872 can, 
without strairiing, be construed as distributive. The city council was authoriz- 
ed to cont;ract with any persqu or corporation to construct and malntain 
waterworks 'at suçh rates as may be flxed by ordinaijçe, and for a period not 
exceeding 30 years.' The wordg ,'fixed by qrdinanc^' may be construed to 
mean by ordinance once for 'ail to endure durihg ihe whole period of 30 
years, or by ordinance from tlme to time as might bé deemed necessary. 
Of the two constructions, that must be adppted which la riiost favorable to 
the public, not that one which would so tie tbe hands of the council that 
the rates could not be adjusted as justice to both parties might require at a 
particular time." Freeport Water Oo. y. Freeport, IÇO U. S. 599, 21 Sup. 
Ct. 493, 45 L. Ed. 679. 

The yarious reasons. which plaintiff urges in détail against the 
applicability of said case to the one at bar are not convincing ; while 
the claim, quotiftg from plaintifï's brief, "that tlie Freeport Case has 
been virtually overruled by the Suprême Court in . the Détroit Street 
Car Case and the Cleveland Street Car Case, both of which cases 
were unanimously decided by the Suprême Court after the Freeport 
Case," is certainly untenable, in view of the fact that the opinion jn 
the Détroit Case, which was written by Justice Pecicham, one of the 
dissenting justices in the Freeport Case, cites approvingly the Free- 
port Case (Détroit V. Détroit Cit. St. Ry. Co., 184 U. S. 368-383, 22 
Sup. Ct. 410, 46 L. Ed. 592), and the opinion in the Cleveland Case, 
which was written by Justice White, who wrote the dissenting opinion 
iri the Freeport Case, cites approvingly the Détroit Case (Cleveland 
V. Cleveland, C.,Ry. Co., 194 U. S. 517-536, 24 Sup. Ct. 756, 48 L. 
Ed. llClè). The opinions in the Détroit and Cleveland Cases show that 
the Suprême Court had before it in each case the Freeport décision, 
and yet neither of the two last-mentioned justices expressed any 



564 155 IPÈDaSAL REPORTER. 

continuing dissent from the Freeport Case, but on the contniry Justice 
Peckham refers to said case with seeming approval. 

So, also, plaintiff's contention that the Broughton act contemplâtes 
the fixing of rates only by contract for the whole term of the fran- 
chise directly conflicts with the rule and authority above enunciated 
and cited, and is therefore without merit. 

Plaintiff's argument that such régulation, as an exercise of légis- 
lative power, cannot be a municipal affair, because it works unlawful 
discrimination between competing corporations, and violateâ subdivi- 
sion 19, § 25, art. 4, and section 21, art. 1, of the state Constitution, 
and' that equal protection of the lawas to rates can be had only when 
by gênerai statutes they are made uniform throughout the state, is not 
well grburided. The local conditions of public utilities, such as value 
of plantj'pôstsbf maintenance and opération, etc., are so variant in 
différent places, that rates, if reasonable, cannot be the same in ail 
localities. From this considération, it follows that municipalities should 
be allowed respectively to fix rates within their corporate limits, and 
it was to promote and apply this salutary doctrine to ail màtters of 
local coricerri that the provisions of section 8, art. 11, of the Con- 
stitution, authorizing freeholders' charters, were ordained as organic 
laws. Unif ormity is the very thing thèse charters are designed to 
avoid, and dissiinîlarity their essential idea. 

The Suprême Court of Califotrnia on this subject has said: 

"It may be true, that the freeholder charter schéma conféra greater In- 
fluence In législative matters upon the inhabitants of the favored clties than 
Is enjoyed by the people Who do not réside Iti'said clties. The inhabltants 
of the favored clties may partlclpate in maklnfe laws for otters vehlch hâve 
no opération at ail as to tiiem, while the outsider, when thé charter has been 
once made, has no voJce Ih maklng such laws for those withlû the dty even 
when he is vltally and directly Interested in them ; but if this be an Inequality 
the people hâve themselves made It, and If a remedy is needed th^ alone can 
provide it." People v. Wllliamson, 135 Cal. 415, 07 Pac. 504. 

Nor is there anything contrary to thèse views in section 6, art. 11, 
of the Constitution, for the simple reason that the régulation of the 
charges of a public service corporation within the limita 'of a city is 
a "municipal affair." Streets of a city are public highways, in which 
the people of the whole state are interested, yét the opening and 
widening of streets are "municipal affairs." Byrné v. Drain, 137 Cal. 
663, 60 Pac. 433. The ''régulation of téléphone rates in a city would 
seem to be more clearly a matter of local concern than the control 
of streets. On this point plaintiff continues as follows: 

"Our construction is ,rel.nforced by the considération of other provisions 
ftf the same instrument. Section 33, art. 4, of the Constitution, provides: 
The Législature shall pass laws for the régulation and limitation of the 
charges for services performed and accommodation furnished by telegraph 
companies, • ♦ * and where laws shall provide for the sélection ofany 
person or oflBcer to regulate or limit such rates, no such persou or officer 
shall be selected by any corporation or Individual Interested in the business 
to be regulated, , and no person shall be selected who Is an offlcer or stock- 
holder in any such corporation.' It is plain that by this provision It was not 
intended to regulate or limlt the charges of telegraph companies except by 
gênerai laws. State y. Maypr (Mont.) 85 Pac. 744." 
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Plaintiff, through inadvertence, errorieousiy quotes the first clause 
of said section, which is as foUows: 

"The Législature shall pass laws for the régulation and limitation of the 
charges for services performed and commodities furnished by telegraph and 
gas corporations," etc. 

The omitted words "and gas corporations" are very significant. If 
plaintiff's interprétation of the constitutional provision above quoted 
bè correct, then gas corporations cannot be regulated or limited in 
their charges, except by gênerai laws, whereas plaintifï shows that by 
section 19 of article 11 the fixing of gas rates is a municipal afïair. 
Moreover, if there were no such constitutional provisions in référence 
to gas companies, it is manifest that the fixing of gas rates throughout 
the various cities of the state by a gênerai law would be impracticable, 
and that it is a matter properly, if not necessarily, confided to the 
respective municipalities. 
Plaintifï repeats its erroneous construction of said section as foUows : 
"Referrlng again to section 33 of article 4 of the Constitution of California 
above quoted, we désire to call the attention of the court to the fact that 
that section applies to téléphone companies. The section refers only to tele- 
graph companies, but telegraph companies and téléphone companies stand 
upon the same footing, and the language used in constitutions and statutes 
referrlng to telegraph companies applies to and binds téléphone companies. 
Joyce on Electric I/aw, I 8; Davis v. Pacific States Téléphone Company, 127 
Cal. 315, 59 Pac. 698. The foregoing California décision on the subject neces- 
sarily settles the construction of the above section of the Constitution. It is 
plain, therefore, that the framers of the Constitution regarded the régulation 
of téléphone and telegraph charges as not a municipal ' affalr, but provided 
that the same should be done by gênerai and uniform laws, and evidently 
contemplated that it should be done by some sort of a commission. It Is 
plain that the fixing of téléphone rates cannot be a municipal affair, while the 
above provision of the Constitution of the state of California is In force. It 
clearly and distinctly requires the Législature to pass the laws, and we think 
it would y>e a violation of the plain provisions of that section of the Constitu- 
tion for the Législature to divest itself of this power by delegatlng it to a 
municipal corporation." 

No one will claim that it was ever contemplated by the Constitution 
that gas rates should be regulated by a gênerai law, or through the 
agency of a commission; and the truth is section 33 of article 4 above 
quoted does not contenlplate the accomplishment of its purposes by 
a gênerai law, or through commissions, but by suitable délégations of 
power to municipalities. I am clearly of opinion that the city of IvOS 
Angeles, when said ordinances were adopted, was authorized by its 
charter and the Constitution of the state to regulate charges for télé- 
phone service, and that the authority thus conferred upon the city 
was as ample as that possessed by the Législature, and that this con- 
clusion results, even though the grant of said authority be considered 
solely as a délégation from the Législature. There are strong reasons, 
however, for a broader and more libéral construction of a freeholders' 
charter than is usually given to a grant solely from the Législature. 
The Suprême Court of the state has said : 

"The power of cities under charters to raise money by taxation for municipal 
purposes does not flnd its source in any grant by the Législature, but has 
been dlrectly granted by the people of the state by the provisions of the Con- 
etitution." Bx parte F. W. Braun, 141 Cal. 204, 74 Pac. 780; Securlty Savings, 
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etc., Co. VvHtaton, 97 Cal. 214, 32rEaf6;3; Ex parte Pfahler (Gai. ^up.) 88 Çac. 
270; St. Louis V. Dorr, 145 Mo. 466, il S. W. 1094, 46 S. W. 976, 42 L. R. A- 
686, 68 Am. St. Rep. 575; St. Louis v. Western U. Tel. 06., 149 tJ. S. 467, 13 
Sup. a. 990, 37 L. Ed. 810. 

The power acquired by a municipality under a freeholdè'rs' charter, 
so far as concernsits, interprétation, is not unlike that conferred by 
section l;l of article ll;Qf the, sta4:ç;Constitution upon municipal corpora- 
tions to pass local poliqe and sanitary régulations, and it has been re- 
peatedly held that in the latter, case the power is a direct grant frpni 
the pepple and not r^ierely an authority delegated by the Législature. 
Ex parte Roaçh, 104 Cal. 372, 37 Pac. 1044; Ex parte ï,acey, 108 Câl. 
326, 41 P^c. 411, 38 ;t,. R. A. 640, 49 Am. St. Rep. 93; Denninger 
V. Recorder'^ Court, 145 Cal. 626y 79 Pac. 360; Odd Fellows Cam. 
Ass'nv. S.: E.v-1,4G Cal 226, 73 Pac. 987. Such a charter being'an 
organic act, and so declared by the Constitution, should not the powers 
of théîcity thereunder, like Ijiose ofthe Législature of the state, be 
liberally inteqireteij ? It. is unneceçsary, howeyer, to pursue this line 
ofithought further. Section 31 cwf the charter of: the city of Los 
Angeles is so clear and unambiguotis in conferring upon said city 
controîbf téléphone raitës that there'is no occasion to învoke collatér- 
al aids, to interprétation (McPhersqn v. Blacker,, 146 U. S. 27, 13 Sup. 
Ct. 3, 36 L. Ed. 869), and therefore it is immaterial whether said 
charter be considered a grant by the Législature or direct émanation 
from the people. 

■ I am further of opinion that Ôrdinançe C, requirtng téléphone coni^ 
panies to report to the:city counçil value pf plant, receipts, and ex- 
pénditures, is an appropriate, if not necessary, means for carrying into 
efifect the jjower of regttlation conferred by section 31 bî the charter, 
and therefpre power to pass said ordinance is incliaded in said power of 
régulation.' , , ! . - ■; 

. Plaintiff's daim that the power of régulation; if conferred, was 
given to the council as a commission representing the state, inde- 
pendeiit pf the city, and. that the council, as a comi^i^çion, bejng without 
législative power, could not lawtully pass Ordjnîinçè C, is untenable. 
Careîul reading Ojf ail the sections of article ! 3, of the city charter 
satisfies me that the povver to regulate rates conferred by section 31 
of said article is giyen to the council not as a CQiTiniission but as the 
législative or, goyerning bddy of the city. For, instance, article 3 of 
the chairter; begins with the déclaration, m section, 12: "The législative 
power of the city is vested in the council, subj'ect to the power of 
veto and approval by the mayor as hereafter giyen and shall be ex- 
ercised by ordinance; other action of the council m^y be by ordjsr up- 
on motion." Theri, follpwing in ,its order, is thé provision in sec- 
tion 31 of said article,: author'izing the council to regulate rates as 
follows: "The council shall hâve po^ver by ordinance * * * to 
fix and détermine charges for téléphones, and téléphone service," etc., 
Reading thèse sections together, ,it . seems to me that there is no- 
room for controversy, but that tbe, powers conferred by section $1 
we,re giVen to the council as thé "législative or governing body of the 
city, and not as a commissionT This view is not only shown, how- 
ever, by a careful perusal and comparison ofthe various sections of 
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sàid article of the charter, but is confirmed by the authority which 
plaintiff itself cites to the opposite contention, namely, Jacobs v. Super- 
visors, 100 Cal. 121-130, 34 Pac. 630, 633. At the latter page, the 
court says: 

"At the time the section was adopted there was no city and couiityor elty or 
town other than the city and county of San Francisco of which a board of 
supervisors was the legislatltC; department, and it may well be presumed that 
the constitutional convention at that time had particularly in view the city 
and couuty of San Francisco when they expressly granted to the board of 
supervisors the power to establish water rates. But as there were some, and 
might in the future bé othef, cities and towns of whose goVernment boards of 
supervisors did and might not constitute a part, and as other Consolidated city 
and county govemments, eould be established in the future whose législative 
department might or -miglit not be boards of supervisors, it was necessary, 
also, to provide for the fixing of water rates In those kinds of municipalitles. 
And so the section, âfter declarlng that water rates 'shall be flxed annnally 
by the board of supervisors' (that is, of course, when such board was or should 
be a part of the governmeat), proceeded to prpvide, also, that In. munlcipalltiea 
having ao boards of supervisors the 'other govemlng body' thereof should fix 
the rates. It is difHcult to conçeive how any other construction can be put 
' upon the section without entlreîy 'elimlnatlng thérefrom the prominent and 
-conspicuous words 'board Df supervisors.'" * 

It follows, from the foregoing views, that Ordinances C and D 
are both valid, unless the power of régulation conferred by the local 
laws. upon the city had been previously surrendered by contract, çr 
is in contravention of some provision of the fédéral Constitution, and 
thèse twb qiiestions.will.be considered in, the ordér in which they bave 
been named. '■ ' 

2. I now comç: tq . the second question propounded in the outset of 
this opinion, namely, did the city of Los Angeles, by Ordinance B, 
surrender or suspend its power to regulate plaintiiï's charges fof tele- 
lîlrpne service? 

Tlje power to abandqn .oir, suspend îts control of rates is not ex- 
pressly given: the city pf Los Angeles either by its charter or the 
Brougbton act. St. Galifomia, 1901, p. 267, c. 103. It is argued, 
howéVer, by plaintiflf, that in this âge téléphone Systems are among 
the appropriate instrurrientalities for' providing and maintaining suit- 
ahle fixe and police departments, and otherwise promoting the efficient 
-administration of municipal government, and therefore the power to 
contract for téléphone rates is inf érable from sections 17, 22, and 23 of 
said charter. It is also argued on behalf of plaintiff that this powèr 
to contract for rates is to be implied from the Brougbton act, providing 
for the sale ;of franchises, on the ground that a sale implies a price. 
It may well be doubted, however, whether or not authority to pro- 
vide and maintain suitable fire and police departments, or the more 
-comprehensive authority to efficiently administer the municipal govern- 
ment,. as COHÏèrred by the city charter, or whether or not the sale of 
frandiiçes as authorized and provided for by the Brougbton act, nec- 
•essarily or reasonably include authority to surrender municipal control 
over rates. Thèse provisions of the charter and the Brougbton act 
are uniike the charter provision in Los Angeles City Water Co. V. 
Los Angeles (C. C.) 88 Fed. 720, frorn which the court inferred power 
*o fix rates contractually. There the express provision of the cbarter 
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was that the city council "shàll hâve the power * * * to provide 
for supplying the city with water." 

It may be that whatever doub'ts arise oii this question should, under 
the well recognized rule of construction hereinbefore referred to, be 
resolved against the çlaimed grant of pQwer and favorably to its 
rétention by the state. However, for the purposes of this hearing, 
it will be conceded, without further considération or any décision of 
the question, that the city, wheti plaintiff's franchise was granted, had 
authority by contract to abrîdge or abandon its controlof téléphone 
rates, and it is therefore needless to inquire whether.in granting said 
franchise; it acted in a proprietary or législative capacity, or derived 
its authority from' charter provisions or gênerai laws. It is im- 
portant, however, to detÊrmine the charaçt:er of 'the powèr to regulate 

■ rates, since this fixes thé rule of construction applicable to cases where 
abandonment or suspension of Ûm power is daimed. 

The power of the state to regulate public utilities, including rates, 
caniiot bè otherwise than a'pdWer of législation. Where this power 
has been admittedly conferred upon a city, and the city adopts a 
suitable* ordinance, in exécution of this power, such an. ordinance is 
not in any sensé a proprietary matter. I can see merit, if not con- 
vincingl. foTCe, in the ^proposition that a city, when ît enters into a 
contract for a public utility, even though muiiidpal control of rates be 
thefeby abridge'd ot abandoned, acts in a proptietary. character, but 
this proposition by no means takes away from the power thus abandon- 
ed its governmental or législative character. This distinction seems 
to be presented in the following quotation : 

"The power to flx and to regulate the rates which'the Inhabitants of a city 
shall pay to business corporations for water, gas, transportation, and other 
public utilities partakes of the nature of a govemmental power and also that 
of a business power. Are the inhabitants of a éity paylng rates not fixed by 
contract to quasi public corporations for publie utilities? The power to so 
regulate thèse rates that they shall not be nnïeasonable is a législative, a 
governmeiital power \Vh!ch the étate or city may exercise, but may not re- 
nounce. Is a city without waterworks and hence without rates at which any 
one will furnlsh water therefrom to tlje munlcipallty or its Inhabitants? 
The making of a contract for the construction and opération of waterworks 
whereiû the parties agrée what r&tes may be collected by the owner of the 
Works from private consumers during a reasonable term of years is the exer- 
cise of one of the business powers of the corporation. The purpose of such a 
contract is not to regulate rates, for there are no rates to regulate. Hence 
It is that the Ijegislature of a state, unless prohibitedbyjts Constitution, may 
empowei: a City to suspend by contract, and a city mây teuspend In that way 
during a reasonable term of years, its' power to chanigè or regulate the ratea 
which an inîdlvldual or corporation may cOlleet of private caUsumérs." Omaha 
Wat^rCo. V. Omaha, 147 Fed. 1, 5, 77,0. G. A. 267, 271. 

. In a leading case on this subject it is said: : , 

"Wheu one becomes a member of society, he neceasarlly. pçirts with some 

rights or privilèges which, as an indlvidual not affeeted by' hls relations to 

others, he might retain. 'A body politiç,' aè aptly deflned in the preambleof 

' the Constitution of Massachusetts, 'Is a social compact by which the whole 

'people covenants with e?ich citizen, and; eaçh citizen with the wùole, people, 

that ail shall be governed by certain laws for the coùimori good.' This does 

■ not confer power upon the whcrfe people to, control rights which are purely and 
exciusjvély private (Thorpe v.' R. & B. Ràilroad Cp.., 27 Vt. 143, 62 Âm. Dec. 

'625)jbut it doéË àutHorize thé: establishment of - làwS ^ reqtîrlng each citizen 
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to so conduct himselt, and so use his own property, asnot umiecessarily to 
injure another. Tlils is the very essence of govemment, and has fôund ex- 
pression in the maxim 'Sic utero tuo. ut alienus non Isedis-f ■ From tliis 
source corne the police powers, which, as said by Mr. Chief Justice Xaney in 
the License Cases, 5 How. (U. S.) 583, 12 L. Ed. 2ûQ, 'are nothing more or less 
than the powers of government inhérent In every sovereignty, * * * that 
is to say, * » * the power to govern meu and things.' Under thèse 
powers the govemment régulâtes tjie conduct of its cltizens one towards an- 
other, and the manner In which each shall use his own property, when such 
régulation becomes neeessary for the public good. In thelr exercise It has 
been customary in England from time immémorial, and in this country from 
its flrst colonlzation, to regulate ferries, common carriers, hackmen, bakers, 
milièrs, wharflngers, Innkeepers, etc., and in so doing to fix a inaximum charge 
to be made for services rendered, accommodations furnished, and articles sold. 
To thIs day statutes are to be (ound in many of the states upon some or ail 
of thèse subjects ; ànd we think it has never yet been successfully contended 
that such législation came within any of the constitutional prohibitions against 
interférence with private property." Munn v. Illinois, 04 U. S. 124, 24 L. 
Ed. 77L 

. In another case a spécifie désignation is made as follows: 

"ThIs power of régulation is a power df government continuing In Its na- 
ture, and If -it can be bargalned away at ail it can only be by words of 
positiye grant or something which is in law équivalent." Railroad Commis- 
sion Cases, 116 U. S. 325, 6 Sup. Ct. 334, 342, 29 L. Ed. 636. 

In yet another case it is held, quoting from the syllabus : 

"An act of the Législature, of New York (Laws 1888, p. 946, c. .581) provlded 
that the maximum charge for elevating, weighing, and discharging grain 
should not exçeed fiye-eigiiths of one cent a bushel ; and that, In tlie process 
of handling grain by' means of floating and stationary elevators, the lake ves- 
sels or propellers, the océan vessels or steamships, and canal beats, should 
only be required to pay the aetual cost of trlmmlng or shoveling to the leg 
of the eleyator when unloading, and trimming cargo when loading. Held, that 
the act was a legitimate exercise of the police power of the state over a busi- 
ness affécted with a public interest, and did not violate the Constitution of the 
United States and Was valid." Budd v. New ïorfc, 143 D. S. 517, 12 Sup. Ot. 
468, 36 L. Ed. 247. 

At page 534 of 143 U. S., and page 473 of 18 Sup. Ct (36 L,. Ed. 

247), of the same case, appears the following: 

"The opinion further said that the; critlclsm to which the case of Munn v. 
Illinois ;had been subjected proceeded thainly upon a llmited , and strict con- 
struction and définition of the police power; that there was little reason, un- 
der our System of govemment, for placlng a close and narrow interprétation 
on the police power, or restricting its scope so as to hamper the législative 
power in dealing with the varying necessities of society and the new circum- 
stauces as they arise caillng ter législative intervention In the public interest; 
and that no setlous inyasicfti of constitutional guarantees by the Législature 
could withstand for a long time the searching Influence of publie opinion, 
which was sure to come sooner or later tb the side of law, order, and justice, 
howevBr it mlght hâve been swayed, for a time by passion, préjudice, or what- 
eyer aberrations might havé' marked "ite course. We regard thèse vievvs which 
we hâve referred to as ànno'uuced by the Court of Appeals of New York, so 
far as they support the valldity of the statute in question, as sound and just." 

In a still later case, the Suprême Court, referring to the* mâtter of 
rates,, said: 

"Thèse acts are urged to establish the power In the village of Rogers Park 
to grant to the plaintiff in error the right to charge and coUect fOr 30 yeara 
thé rates prescribed by the ordinance of November, 1888. * * * • A strict 
■cbhstnictiori must be exerclsed. The cbûtract claimed coûcerned gdvernmental 
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functions, and, such fonctions cannot be héld to bave been stipulated away by 
doubtfui or ambiguons provisions." Rogers Part Watér Oo. v. Fergus, 180 U. 
S. 624r-629, 21 Sup. Gt. 490, 491,: 45 L. Ed. 702. 

From the foregoing excerpts. it is manifest that the Suprême Court 
classifies the power to regulate rates as governmental and falling with- 
in the police powers of tiie state. Nor does Los Angeles City Water 
Co. V. Los Angeles (C. C .) 88 Fed. 731, hold anything to the contrary ; 
but, after quoting from a line of décisions which treat the power in 
question as proprietary, the court there says : 

"I(, howevèr, it be conceded, contrary to thèse authorlties, and as claimed 
by défendants, that the power of the clty to regulate water rates Is législative 
or governmental, the clty may by contract abrldge such power under an im- 
plled as Well as an express législative gi-ant, and thls rule is recognlzed in 
many of the authorlties upon whlch défendant relies." 

In the Los Angeles Case there was no dispute but that the city 
had entered into a contract which limited its power to regulate rates, 
and the court held that, conceding this power to be législative, "still 
it was compétent for the city to bargain it away. Plaintiff's syllogism, 
substahtially .as follows: Police power cannot be bartered away. 
Power to regulate rates may be surrendered by contract. Therefore, 
power to regulate rates is not a police pbwer — is manifestly unsound 
in its first pfemise. It has been authoritatively and" repeatedly held 
that powers of sovereignty may be contractually abandoned. In the 
èarliest case on this subject it is clearly implied that even the sov- 
ereign power of taxation may be thus surrendered; the court saying: 

"That the tàxing power is of vital Importance, that It Is essential to the 
existence of the government, are truths whlch it cannot be necessary to re- 
affirm. They are aclinowledged and asserted by ail. It would seem that the 
rellnquishment of such a power Is never to :l)e presumed. We will not say 
that a State may not rellnquish It, that a considération sufHcIently valuable to 
Induce a partial release of it may not exlst; but, as the whole eommunity 
l8 interested in retaining It undiminished. that eommunity has a rlght to 
insist that its abandonment ought not to be presumed. In a case in which the 
deliberate purpose of the state to abandon It does not appear." Providence 
Bank v. Billings, 29 U. S. 514, 560, 7 L. Ed. 930. 

So, too, the police power of the state may be surrendered or abridged 
by contract, if the contract be not prejudicial to the peace, good order, 
health, or morals of its inhabitants. This qualification is stated by a 
case cited by plaintiff as follows: 

"The argimient that the contract Is vold as an attempt to barter away the 
législative power of the city council rests upon the assumption that eon- 
tracts for supplying a clty wlth water, are within the police power of the clty, 
and may be controlled, managéd, or alirogated at the pleasure of the coun- 
cil. Thls court has doubtless held that the police power is one whlch remains 
eonstantly under thé control of the législative authority, and that a clty coun- 
cil can neither blnd Itself, nor Its successors, to contracts prejudicial to the 
peace, good order, health or morals of its Inhabitants; but it is to cases of 
thls class that thèse rulings hâve béeri conflned." Walla Walla v. Walla 
Walla Water Co., 172 U. S. 1-15, 19 Sup. Ot. 77, 83, 43 L. Ed. 341. 

The police powers, however, include other subjects than those 
enumerated, and, as said in Munn v. Illinois, supra : 

"Under thèse powers the government régulâtes the conduct of Its cltlzens 
one towards another, and the manner in whlch eaeh shall use his own prop- 
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erty, when such régulation becomes necessary for the public good. In Hielr 
exercise It bas been customary in Eiigland from tlme Immémorial, and In 
this country from its first colonlzation, to regulate ferries, common carriers, 
hackmen, bakers, millers, wharflngers, innkeepers, etc., and in so doiug to fis 
a maximum charge to be made for services rendered, accommodations fur- 
nished, and articles sold." 

The Walla Walla Case above referred to, so far from holding that 
régulation of rates is not a police power, holds thàt where a contract 
is itself innocuous it may be sustained, even thoiSgh it abridges the 
police power. Thus, at page 16 of 172 U. S., and page 84 of 19 Sup. 
Ct. (43 L. Ed. 341), the court says : 

"Under this power and the analogous power of taxation we should bave no 
doubt= that the city councll mlght take such measures as were necessary or 
prudent to secure the purlty of the water furnished under the contract of 
thé Company, the payment of Its just contributions to thé public burdens, and 
the observance of its own ordinances respecting the manner In whlch the pipes 
and mains of the Company should be laid through the streets of the clty, 
New York v. Squire, 145 U. S. 175, 12 Sup. Ct. 880, 36 L. Ed. 666 ; St Louis v. 
Western Union Tel. Co., 148 IT. S. 92, 13 Sup. Ct 485, 37 L. Ed. 380 ; Laclede 
Gas Llght Co. v. Murphy, 170 U. S. 78, 18 Sup. Ct. 505, 42 L. Ed. 955. But 
where a contract for a supply of water is innocuous In Itself and Is carrled 
out wlth. due regard to the good order of the clty and the' health of its In- 
habitants, the aid of the police power cannot be Invoked to abrogate or Im- 
pair it" 

The same distinction is recognized in another quotation at page 34 
of plaintiiï's brief, as follows : 

"I may add that a law for the purpose of securlng and énforcing fair and 
reasonable charges by common carriers is not to be classed with those laws 
making for the public health and public morals, the power to enact whlch 
cannot be contracted away or parted with by the state." Central Trust Co. 
V. Citizens Street Ry. Co. (0. O.) 82 Ped. 1-8. 

I am clearly of opinion, both upon reason and aùthority, that con- 
trol of rates is distinctively a police power of the state. Indeed the 
décisions of the Suprême Court are conclusive of the question. Such 
being the character of the power, the rule of construction applicable 
to cases where parties claim its abandonment or suspension is easily 
ascertained. The Suprême Court has said : 

"This power of régulation is a power of govemment continulng In its na- 
ture ; and. If It can be bargained away at ail, it can only be by words of posi- 
tive grant, or something whlch Is In law équivalent. If there Is a reasonable 
doubt, It must be resolved in favor of the existence of the power. In the 
words of Chief Justice Marshall in the case of Providence Bank v. Billings, 
4 Pet. 514-561, 7 L. Ed. 939, 'its abandonment ought not to be presumed In a 
case In whlch the deliberate purpose of the state to abandon It does not ap- 
pear.' This rule Is elementary, and the cases in our reports where tt has 
beea considered and appUed are numeroue." Stone v. Farmers' Loan & T. 
Co., 116 U. S. 307, 6 Sup. Ct 334, 388, 1191, 29 L. Ed. 636. 

Agàiii, it has been said : 

"Grants of Immunlty from legltlmate governmental control are never to be 
presumed. On the contrary, the presumptlons are ail the other way, and, 
uniess an exemption Is clearly estabiished, the Législature is free to act on ail 
subjects wlthin its gênerai jurisdlction, as the public interests may seem to 
reqijlre. As was said by Chief Justice Taney, speaking.fçr the- court, In 
Charles Hiver Bridge v. Warrén Bridge, Il Pet. (U. S.) 547, 9 L. Ed. 773, 938; 
'It can never be assumed that the government Intended to dimlnish its power 
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pf accompllslilng the emd for wblch It was created.' Tlils 1« an elementary 
prlnclple." Euggles v. lUlnois, 108 U. S. 526, 2 Sup. Ct 832, 27 L. Ed. 812. 

See, aîso, Freeport Water Co. v. Kreeport, 180 U. S. 587, 21 Sup. 
Ct. 493, 45 L. Ed. 679; Banville Water Co. v. Danville, 180 U. S. 
619, 21 Sup. Ct. 505, 45 L. Ed. 696; Rogers Park Water Co. v. Fer- 
gus, 180 U. S. 624, 21 Sup. Ct. 490, 45 L. Ed. 702; Atlantic & Pacific 
R. R. Co. V. U. S. (D. C.) 76 Fed. 186. 

Bearing îri mind ihe rule of construction applicable to contracta 
wlîich are dainied to abandon or suspend governmental control of 
rates, let us now examine Ordinance B, granting to plaintiff's assigner 
its franchise. The ordinance is entitled as fpllows:. ., 

"An ordinance granting to M. A. KIng and bis assigna theright for a period 
of flfty years, to construçt, maintaln and opérate conduits and wires," etc., 
"for the purpose of trangjnitting aound, signale, oonyersation, and Intelligence 
by means of electricity and carrying on a gênerai telepboae business, together 
wltb certain appurtenaiit and incident rlghts." 

The ordinance then, proçèeds as follows: < 

"Section 1. Tbat the rigbt,. privilège and franchise Is hereby granted t» 
M, A, King and bis asaigns, to construçt, lay down, maintaln and operate for 
the period of flfty tyears an underground conduit and wires. ♦ * ♦ 

"And to transmit sound, signais, conversation and Intelligence through and 
over said wires by means of electricity, togetber with the rigbt to construçt, 
operate and maintaln ail necessary feeders, service wires, bouse connection» 
and such other apparatus and appliances in connection, tberewltb as may be 
necessary for tbe purpose of safely and efliciently operating and maintainlng 
said conduit, pôles and wires, and carrying on a gênerai téléphone business 
by means thereof. * * •" ' '' 

Section 9 of the ordinance provîdes, among other things: 

• "That the rent or charge for ùnlimltecl, Independent, metallic circuit, 
téléphone service in tbe system established or maintained under said franchise 
so Ipng as said syatepi rdoes not conneet and exchange with more than 10,000 
téléphones, sball hOt exceed $60.00 per annum for a téléphone Installed in any 
business oflace or premises, or $30.00 per ahnum, for a téléphone installed in a 
private résidence,' and that When said System sball comprise more than 10,000 
téléphones, the annuai rental or charge for the aforesald services sball not be 
increased by more tbana.sum equal to $6.00 per annum for each one thousand; 
téléphones in said city cohnected wltb said téléphone System in excess of 
10,000." ■ ' 

Is it true that, by the provisions of said section o£' said ordinance, 
the city of Los Angeles aBandoned, for 50 yeafs, its right to reason- 
ably limit plaintiff's Charges for téléphone service? Caïi it be said 
that the abandonment of thé power in'question has been "shown by 
clear and unarnbiguous langtiage, which will admit of no reasonable 
construction consistent with the. réservation of the power" ? Certàinly 
there is nb express abatidonment, and the circumStances of this case, 
particularly the long periOd of 50 years, forbid' an împlicatioh'of that 
sort. I do not mean to assert that, if a contract unequivocally aban- 
doned a législative power, for ?0 years, the duration of tiie abandon- 
ment woulditselfavoid'tfie contract; !but.what I do say is that such 
a Jong period is a ^strong, if not conclusive, reason why an abandon- 
ment should not beimplied. ^/': v 

The Suprême Gûurt ôf Illinois, in a case very similar to this dné. 
sàîd: ■■ ■ 
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"The village exercised the power by Incorporatlng in the ordinanœ a scale 
of priées as being just and reasonable maximum j:;ates to be pald to the 
Company by the consumer of water. This provision of the ordinance had no 
efEect to establish a contract between the appellant company and the village 
that the indlvidual inhabitants should and wouldpay such rates for the 
perlod of 30 years, or any fixed perlod of tlBie, but was simply a déclaration 
on the part of the village that such rates were reasonable. The légal effect 
was to establish, prima facie, the corporation, In order to discharge the duty 
It owed to the public, must supply the commodlty It had been created to sup- 
ply at the priées named in the ordinancfc It was a mode of règulatlng and 
enforcing the discharge of a légal duty — ^not a proposition looklng toward a 
contract. No contract was necessary to create an obligation on the part of the 
corporation to supply water at a reasonable rate, for that rested upon it as a 
duty. .. Nor did the flxing of rates by the alleged otdinance of the village of 
Rogers Park vest in the appellant company an irrévocable right to exact such 
rates for thé perlod it had been granted permission to oecupy the streets, al- 
leys, and public places of the village, or for any flxed perlod. A rate or price 
reasonable and jijst jwhen fixed may. In the future, become so unreasonably 
high that the exaction of such rate or price is but an extortion. The duty of 
the corporation does not, howevèr, change, but femains the same^— that Is, to 
exact only rea^nable compensation. The power of the state to enforce that 
duty is not exhausted by its exercise In the flrst or any subséquent instance, 
but is eontinuous,' and may be exerted from tlme to tlme, whenever necessary 
to prevent extortion by the agency created by the state to serve the publie." 
Eogers Park Water Co. v. Fergus, 178 111. 571-578, 33 N. E. 363, 365. 

Furthermore, section 9 of Ordinance B is not a grant, but a limita- 
tion. The franchise granted in the first section to construct a télé- 
phone -Systehi and carry on a gênerai téléphone business necessarily 
implies a right to charge reasonable rates for téléphone service 
(Winona, etc., Cp. v. Blake, 94 U. S. 180, 34 L. Ed. 99), and section 
9 is but a limitation upon this right. It confers nothing, but simply 
qualifies, what h^? already been conferred. It does not give any 
right .whateverto the plaintiflf, much less a right to charge up to the 
maximum rate, for 50 years, but is simply a législative déclaration 
that any charge in excess thereof would at that time be unreasonable. 
This 4istinction and its conséquences are , amplified in Atlantic, & 
Pacific R. R. .Co. V. United States, supra, and, after careful recon- 
sideyation of the opinion;in that CEise, which-was written by myself. 
I am satisfied vyith the prjnciples it enunciates, and their application 
to.the case S|.t bar can but leçid to the conclusion that section 9 of 
Ordinance B is not nor was it intended as a covenant surrendering the 
city's control of rates. 

Plaintifï s]tates its opposing contention, in gênerai terms, thus: 
"A franchise whieh bas fixed maximum rates for the services to be 
rendered tliereunder is a contract as to the rate, and the rate cannot 
be reduced." I shall not undertake a full review of the cases cîted 
bv plaintiff to this contention, " but will briefly notice some of them. 
',Stone V. Yazoo & Mississippi R. R. Co., 62 Miss, ,607, 52 Am. Rep. 
193, does not sustain the contention, as appears from the first clause 
of plaintiff 's quQtation from the casç, which is as follows: , 

"Section 6 of the charter of the appellee confers on the company power 
to flx from time to time, by its. board of directors, the rates at which it wili 
transport person or property over,lts raîlroàd, provlded they shall not exceed 
the maximum specifled }n the àct" , :; 
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: Thus it WïII be seen that the right of the <ioknpany to fix its rates 
was' not ààtofjliçatioAfi'Cffl'the maximum rate prescribed, but wàs ex:- 
.pressly cdnîëfréd., \ '..^V."; ',, ]'' 

State V. taclede Qas £»., ; 103 Mo. 472, U S. W. 974, 15 S. W. 
383, 32 Am^ St. Rep. 789,''ialthough somewhat différent in its facts 
from thé éase at bai-, Sé'ems to favof plaîntîflf's contention. Pingree 
V. Michïgaii; (Central .Ry.Ço., 76 N. W; 635,' 1J8 Mich. 314, 53 _L. 
R. A. 374, was algo décidée upon its own peculiàr facts, many of which 
do not exist in the casci at bar. The opinion is a long one, and, 
in order to be frbperly uiiderstood, must be carefully read. Two ex- 
cerpts from the opinion, hdwever, will clearly show that the mère fixing 
of a maximum rate does pot give a right to charge up to that rate, 
but such rightcan exist only where there are other expressions or cir- 
cumstances, in connection with the maximum rate, showing unequivo- 
cally an ifltent to confer Such right. At page 640 of 76 N. W., and 
page 330 pf 118 Mich. (53 !.. R. A. 274), the court says: , 

•'It was not, then, a gênerai grant of power, and thereforelimited to flxlng 
rates, the reasonableness of whlch should be determined by the usual methods, 
and consequently the same power as any individual or corporation would hâve 
wlthout it, but was intended to confer a contract right to flx tolls, wlthln the 
limlt of three cents a mile; aaplainly as though itliad provided that sald road 
should hâve the right to charge three cents a mile, or less, in Its discrétion, 
for transportation of passengers. It wlll be noticed in the cases clted that 
In no case where a maximum rate was flxed bas the right of the company to 
flx tolls to that amount been denied. Thls case Is even stronger than such, 
inasmuch as the charter expressly fixes the limitation, and unquallfledly statea 
that such shall be the only limitation of the company's power." 

Again, at page 642, 76 N. W., and page 335 of 118 Mich. (53 L. 
R. A. 374), the court says : 

"It is noticeable that In the prèsrait case we do not 'flnd the section granting 
the power to flx rates by by-law In thé same section that déclares that by-laws 
shall not be in conflict with the laws of the state,' nor do we flnd a mère 
gênerai authorlty to flx rates, nor a mère mention of a maximum rate." 

It should be observed hère, however, that the statement of the 
court in said quotation, "it will be noticed iîi the cases cited that in 
nô case where a maximum rate was fixed has the right of the com- 
pany to fix toU in that amount been denied," is manifestly erroneous, 
because maximum rates were prescribed, and the right of the company 
to fix tolls to that amount was denied in Banking Company v. Smith, 
128 U. S. 174, 9 Sup. Ct. 47, 32 L. Ed. 377. 

Borough V. Wihitehaven W. Co., 58 Atl. 159, 209 Pa. 166, so far 
from supporting plaintîff's contention, treats the maximum rate pre- 
scribed as a limitation upon, not the grant of a right, and is in pfirfect 
accord with the views I hâve expressed. 

Chicago R. R. Co. v. lowa, 94 U. S. 155, 24 L. Ed. 94, affords no 
support to plaintifï's contention. The full paragraph from which 
plaintiff quotes is as follows : 

"This company, in the transaction of Its business, has the same rights, and 
is subject to the same control, as private individuals under the same cireum- 
stances. It must càrry when called upon to do so, and can charge only a rea- 
sonable sum for thé càtriage. In the absence of any législative régulation 
upon thé subject, the courts must décide for it, as they do for private persons, 
when controversies arise, what is reasonàble. But when the liegislature 
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steps In and prescrlbes, a maximum of charge, it opérâtes upon this corpora- 
tion the same as It does rapon Individuals engagea in a similar business. It 
was wlthln the power of the company to cali upon the Législature to fix 
permanently this limit, and make it a part of the charter; and, If it was re- 
fused, to abstain from building the road and establlshing the contempiated 
business. If that has been done, the charter mlght hâve presented a con- 
tract against future législative interférence. But it was not, and the com- 
pany invested Its capital, relylng upon the good faith of the people and the 
wisdom and impartiallty of the legislators for protection against wrong nn- 
der the form of législative régulation." 

Ail that the court décides in this paragraph is that, if the Législature 
had fixed "permanently" a maximum limit in the charter, it might 
hâve been a' contract against future législative interférence. Indeed, 
the language of the court implies that the mère fixing of a maximum 
limit is not a provision against future législative control, but that, in 
order to effect this resuit, the maximum limit must be prescribed 
permanently in terms. 

In Détroit v. Détroit R. R. Co. (C. C.) 60 Fed. 161, the only per- 
tinent fact is found at page 171, as follows: 

"By section 8 of the ordinance of 1862 It was provlded 'thé rate of fare for 
any distance shall not exceed 5 cents on any one car or on any one named in 
this ordinance.' " 

Whether this section should be construed as a grant, which was the 
final conclusion of the court, or a limitation, which was the court's 
fîrst impression, dépends largely upon other facts of the case, which do 
not appear, and I am therefore unable to détermine its appHcability 
or force hère. 

City of Indianapolis v. Central Trust Co. of New York, 83 Fed. 
529, 27 C. C. A. 580, simply décides that the plaintiflf in good faith 
claimed a vested contract right to charge a higher rate of fare than 
that fixed in the ordinance assailed, and that therefore the court had 
jurisdiction of the case. 

Moreover, it is to be inferred from the statement of facts that the 
ordinance fixing the maximum was passed pursuant to a statute of the 
State which gave power to the street railway company "to make by- 
laws among other things for regulating the running of the cars and 
the rate of fares on the road." If this inference be correct, then it 
was the statute which gave the power to the company to fix the 
rates, while the ordinance which prescribed the maximum was but a 
limitation on that power. 

Détroit v, Détroit Cit. Ry. Co., 184 U. S. 368, 32 Sup. Ct. 410, 46 
L. Ed. 592, is widely and readily distinguishable from the case at bar. 
The court there held that the rate provisions gave the company a con- 
tractual right to charge lUp to the maximum, on the ground that the 
ordinance was passed under and pursuant to an act of the Législature, 
which expressly directed the parties, that is, the city and the street 
railway company, to fix rates by agreement. The opinion of the 
court shows that the meaning it gave to the language fixing maximum 
rates was demanded by the peculiar circumstances of the case, and that 
the same language, under other circumstances, would call for a dif- 
férent construction. This idea the court emphasizes as follows: 

"It may vety; well be that language used by a Législature in merely con- 
ferring authority upon a company to fix certain charges for fare mlght not 
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be pegarded as amounting to a contract, wlïen the same language nsed bj 
parties In flxing rates under a législative authorlty and dlreWioa to agrée 
upon tbem would be regardedas forming a contracta because tliè statuté pro- 
vlded speclally for that mode of determining tliem." - 

The Suprême Court, in, a later case, where the pt-oyision as to a 
maximum rate was that "said corripany vyill supply privàte consumers 
with water at a rate not to ^xceed, 5 cents per 100 gallons," said: 

."The trouble at the bottom of the company's case is that the supposed 
promise of the city on which it is founded.does not exist. M such a promise 
had been inteçded it was far too important to be Jeft to implication. In 
fOrm the words of this part of the instrument are the.words of the company 
alone. They occur in the part of the contract which sets forth the company's 
undertakings, not in the part devoted to the promises of' the city or in that 
which contains the still later mUtual agreements. See Gfeôrgia Railroad & 
Banking Co. v. Smith, 128 U. S. 174, 9 Sup, Ct 47, 32 L. Ed. 377; Kagan v. 
Aikén, 9 Lea, 609, 42 Am. Rep. 684. They are words of a company which 
was notifled by the act ■H;hlçh cajled it into being of the power expressly con- 
ferred upon the City 'by ordlnance to regulate the priée of water' which the 
company might supply. Peoplé who bave accepted, as expérience shows that 
people wlU accept, a charter subject to such liabilities, cannot complain of 
them or repudiate them, nor can the company which they hâve formed. Rock- 
port Water Co. v. Rockport, 161 Mass. 279, 37 N. E. 168. ThIs considération 
answers a portion of the company's argument as to its rlghts under tbe four- 
teenth amendment, and makes it unnecessary to consider whether the régula- 
tion of water rates Isproperly to be classed as a police power. It also rein- 
forces our interpï:etatioij of the Instrument upon which the company founda 
its claim. We dô not meân that., under other circumstances words which on 
their face only express a ' llinit ml^ht not einbody a contract more extensive 
than their literal meaning. Détroit v. Détroit Citizens' Street Ry. Co., 184 
U. S. 368, 22 Sùp. et. 41Ô, 46 li. Ed. 592. But in that case the i-ate was flxed 
by an ordinance which ^a« tbe language of the city, the ordinance was under 
a statute which .declared that the rates shguld, be estabjished by agreement 
between the city and thé, railway company, and neither statute nor ordinance 
reserved a power to thè city to alter rates. In the présent case it seems to us 
impossible to suppose that any power to contract which the city may hâve 
ha'd was intended to be exercised in such a way as to displaœ the municipal 
power expressly réserve^ or glven by the gênera' law under which the water 
company was créated. It would require stronger words than those used hère to 
ra'ise the question whethér,' under thèstatutes in force, the city could do It 
If ' It tried. The contrtfcts fixiiig priées aùfeorized by the statute were cbn- 
tracts between the company and its donéumers. not, as in the case of the rail- 
way company, a single cofltract between the company and the city, and were 
subject to the power to regulate them giyen to the city by the same statute. 
We assume that the charter of the city authorlzed it to contract, but It wa» 
not so spécifie as the statute which we hâve quoted, and added nothihg to 
the power conferred ' by that law." ■ Knoxville Water Co. v. Knoxville, 189 
U. S. 434-436, 23 Sup. Ct. 631, 582, 47 L. Ed. 887. ,. r 

Not only does this last quo.tation confirrr^.the views which I hâve 
expressed of the Détroit. Case, 'but distinguishes if from Georgia 
Banking Companyv, Sjnith, ,128 U: S. 174, 9 Sup. Ct. 47, 32 L. Ed. 
377, which holds, iii substance, that the mère fixing of a maximum rate 
is not a surrender of the power ;of future régulation. The rate pro- 
vision in the latter case was as follows : , ^' ' 

"Provided, that the charge of transportation or conveyance shall not ex- 
ceed 50 cents per lOOpotJti'ds, on heaVy ai-ticles, aiid 10 cents per cublc foot 
on, articles of measurement, for every 100 miles; and 5 cents per mile f or every 
passeuger." ;m 
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And the court said: 

"The question then arises whether there Is in ttie twelftti section of the 
charter o( the plaintiffi in error a contract that it may make any charges 
within the limits there designated. » * * It does not matter in the prés- 
ent case whether the term be construed as imposing a condition on the pre- 
ceding exclusive grant to the company o£ the privilège of transportlng pas- 
sengers and merchandise over its own roads, or be considered merely as a 
conjunction to an Jndependent paragraph, deelaring a limitation upon the 
charges vyhich the company may make. If considered as a condition to the 
enjoyment of the exclusive right designated, then, the section only provides 
that, so long as the maximimi of rates speeifled is not exceeded, the company 
or its lessee shall hâve the exclusive right to carry passengers and merchandise 
over its roads. It contains no stipulation, nor is any implied, as to any fu- 
ture action of the Législature. If the exclusive right remain undisturbed, 
there can be no Just ground of complaint that other limitations than tbose 
expressed are placed upon the charges authorized. It would require mnch 
clearer language than this to justify us in holding that, notwithstanding any 
altered conditions of the country in the future, the Législature had, in 1883, 
oontracted that the company might, for ail time, charge rates for transpor- 
tation of persons and property over Its line up to the limits there designated. 
It is conceded that a railroad corporation is a private corporation, though its 
uses are public, and that a contract embodied in terms of its provisions, or 
necessarily implied by them, Is within the constitutional clause prohibiting 
législation impalring the obligations of contracta. If the charter in this way 
provides that the charges, which the company may make for its services 
in the transportation of persons and property, shall be subject only to its 
own control up to the limit designated, exception from^ législative interférence 
within that limit will be maintained. But to effect this resuit, the exemp- 
tion must appear by such clear and unmistakable language that it cannot be 
reasonably construed consistently with the réservation of the power by the 
State. There is no such language In the présent case. The contention of the 
plaintiff in error therefore fails, and the judgment must be afiirmed." 

Cleveland v. Cleveland Street Ry. Co., 194 U. S. 517, 24 Sup. Ct 
756, 48 L. Ed. 1102, cannot justly be considered a précèdent hère, 
since most of the facts on which the décision turned are absent from 
the case at bar. For instance, the court there said : 

"It is undoubtedly tnie that, immediately before and for a long time prior 
to the passage of the ordinanees concerning the varions consolidations and 
extensions referred to, the respective roads afïected thereby were charging 
a cash fare of flve cents over their respective Unes, and that the efCect of the 
consolidations and extensions was to secure to the public the beneflt of a cash 
fare of five cents over the whole length of the Consolidated and extended lines." 

Again, the court says : 

"The statutes show that there was lodged by the Législature of Ohio in the 
municipal councll of Cleveland comprehensive power to contract with street 
railway companies in respect to the terms and conditions upon which such 
roads might be constructed, operated, extended, and Consolidated; the only 
limitation upon the power being that in case of an extension or consolidation 
no increase in thé rate of fare shouid be allowed." 

In the case at bar, the power to contract, if it exists at ail, is but 
an implied power, and cannot justly be called a "comprehensive power," 
such as that described in the above quotation. 

In the Cleveland Case it was specifîcally provided : 

"That for a single fare from any point to any point on the line or branches 
of -the Consolidated road no greater charge than flve cents shall be collected, 
and that tickets at the rate of 11 for 50 cents or 22 for one dollar shall at 
al) times be kept for sale on the cars by conductors." 
155 F.— 37 
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The clause, "and that tickets at the rate of 11 for 50, cents or 23 
for one dollar shallat ail times be kept for sale on the cars by con- 
ductors," aids somewhat in giving to the rate provision a contractual 
character; the words "at ail times" signifying the life of the fran- 
chise, 25 years. 

Again, in the Cleveland Case, the court f urther says : 

"The acceptance of this ordinance by tUe railroad companies affiected 
thereby was required to be In writing and filed witli the city." 

Again, the court, in that case, said : 

"Like provisions were contalned in the ordinance of April 8, 1887, authoriz- 
ing the laying of an addltional tracli and the extension of thé Unes of the 
Woodland Avenue & West Side Street Kailroad Company, and there was also 
a déclaration, f oUowing the authorization of the extension and the rates to 
be charged on the whole line, that 'the right herein granted shall terminate 
with the présent grant of the main line, to wit, on the lOth day of February, 
1908.' The ordinance of Augùst 12, 188T, authorizing a further extension, 
and the ordinance of June 20, 1892, authorizing the double tracking of a 
portion of the Une, contained simllar language." 

The clause, "and there was also a déclaration, following the author- 
ization of the extension and the rates to bé charged on the whole 
line, that 'the right herein granted shall terminate with the présent 
grant of the main line, to wit, on the lOth day of February, 1908,' " 
Avas evidently a circumstance of much weight in the mind of the court ; 
since "the right" which was to terminate on the lOth day of February, 
1908, related both to "the authorization of the extension and the 
rates to be charged on the whole Une," that is to say, "the right" 
granted, included the matter of rates as well as thè extension of the 
road. Furthermore, this right was to terminate in a spécifie time, 35 
years, or, diiïerently expressed, was to continue for that period. 

None of the foregoing circumstances are found in the case at bar, 
and not only are they made prominent by the court in stating the ma- 
terial facts of the Cleveland Case, but the court, in its summary, pre- 
sumably to the end, that there might be no mistake or doubt as to 
the grounds of its décision, and that it might not thereafter be im- 
properly invoked as a précèdent, emphasizes said facts as among the 
controlling circumstances of the case in the foUowing unequivocal 
language : 

"In reason, the conclusion that contracts were engenderéd would seem to 
result f rom the fact that the provisions as to rates of fare were fixed lu ordi- 
nances for a stated time and no réservation was made of a right to alter, 
that by those ordinances existing righta of the corporations were surreridered, 
beneflts were conferred upon the public, and obligations were imposed upon 
the corporations to continue those beneflts during the stipulated time. When, 
in addition, we eonsider the spécifie référence to limitations of time which 
the ordinances contained, and the fact that a wrltten acceptance by the cor- 
porations of the ordinances was required, we can seeino escape from the con- 
clusion tha,t the ordinances were Intended to be agreements binding upon both 
parties deflnitely flxing the rates of fare which might be thereafter charged. 
Taking ail the circumstances above referred to into account, the case before 
us clearly falls within the rule as to the binding character of agreèraèlits re- 
specting rates applied in Détroit v. Détroit Citizens' Street Railway Company, 
184 V. S. 368, 22 Sup. Ot. 410, 46 L. Ed. 592, and approvingly referred to -ta 
Knoxvllle Water Co. y. Knoxville, 189 V. S. 434, 437, 23 Sup. Ct. 531, 47 L. 
Ed. 887." 
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The court looked. not merely ta one or two of said f acts, but was care- 
ful to say : 

"Taking ail the circumstances above referred to into aecount, the case 
iefore us clearly falls \^'ltljin tlie rule as to tLe binding character of agree- 
ments respectlng rates applied in Détroit v. Détroit Citizens' Street Railway 
Company, 184 U. S. 3G8, 22 SurJ. Ct. 410, 46 h. Ed. 592, and approvingly re- 
ferred to in Knoxvllle Water Co. v. Knoxville, 189 U. S. 434, 437, 23 Sup. Ct. 
531, 47 L. Ed. 887." 

Another différence of great importance between the Cleveland Case 
and the one at bar is that in the Cleveland Case the suspension of the 
power of régulation was for only 25 years. In the case at bar, the 
suspension, if held to exist, would be for the period of oO years. 
Indeed, this distinction applies to ail of the cases cited in this con- 
nection except the Freeport Case, where the existence of a contract 
for rates was denied, and it is worthy of note that plaintiff, in its 
brief, states that the period of suspension in the Freeport Case, 55 
years, was an unreasonable time. . It is also worthy of notice that in 
the Cleveland Case the court refers approvingly to the Knoxville Case, 
wherein, as I hâve already shov/n, it was held that the mère fixing of 
maximum rates did not displace the municipal power of régulation 
given. by the gênerai law, under which the water company was created. 
Furthermore, there is no provision in section 9 of Ordinance B as to 
when the maximum rates there prescribed shall terminate, or how long 
they shall last. This becomes more noticeable when we read in the 
same connection the first clause of section 11 of Ordinance B: 

"That tlie person to whom this franchise is granted, or his assigns, shall, 
during the life of said franchise pay to the city of Los Angeles in lawful 
money of the United States two per cent, of the gross annual receipts of sueh 
grantee and his assigns, arising from the use, opération or possession of said 
franchise." 

Thus, it will be seen that section 11 exprcssly provides that 2 per 
cent, of the gross annual receipts of the company shall be paid to the 
city "during the Hfe of said franchise," whereas the provisions of 
section 9 as to rates are not fixed, as they were in the Cleveland Case, 
for a stated time. 

It is true that the city by Ordinance B required plaintiff to furnish 
for the use of the city 30 téléphones and 150 pairs of conductors, and 
to pay to the city 2 per cent, of its gross annual receipts, and thèse 
things were doubtless considered an adéquate considération for tne 
franchise granted plaintiff to use the public streets and alleys for the 
construction and opération of plaintiff's téléphone System ; but I find 
no case which supports plaintiff's contention that such a considération 
alone is sufïicient to show that the city, besides granting the use of 
the public streets and alleys, intended also to contract as to rates, 
thus abandoning its control of plaintiff's charges for the unusual 
period of half a century. 

A somewhat elaborate review of the cases, including those above 
cited, bearing upon the point now under considération, has been made 
by the Circuit Court of Appeals of the Eighth Circuit, in a case where- 
in the court, on grounds substantially the same as in the case of Détroit 
V. Détroit Citizens' Ry. Go., supra, held that there was a suspension 



5S0 165 FBDBBAL BEPORTBB. 

of the power to regulate rates. Omaha Water Co. v. Omaha, 147 Fed. 
1, 77 C. C. A. 267. 

After much reflection upon the subject, and a careful review of the 
authorities, I can but conclude that the city of Los Angeles did not, 
by Ordinance B, abandon or suspend its power to regulate charges for 
téléphone service. 

3. My ruling, just announced, that there was no contract as to rates 
between the city and the plaintiff, disposes of the latter's contention 
that Ordinance D violâtes what is known as the impairment clause of 
the Constitution. 

Plaintiff's kindred contention that said ordinance violâtes the four- 
teenth amendment seems to be rested on the ground that "equal pro- 
tection of the laws," within the meaning of said amendment, so far as 
rates are concerned, is afforded only where the rates are fixed uniform- 
ly throughout the state by gênerai laws, and on the further ground 
that Ordinances D and É, which prescribe différent rates for two 
companies, operating in said city, unlawfully discriminate against 
plaintiff, and that since Ordinance D makes no provision for notice, 
it would, if executed, deprive plaintiff of property without due process 
of law. 

The first of thèse grounds has already been considered, the others 
will now receive attention. 

A moment's reflection shows that tlie mère fact that différent rates 
are prescribed for two companies does not, of itself, establish unlaw- 
ful discrimination against either. Such discrimination can resuit 
from différent rates only where the companies are identical as to those 
factors which détermine just compensation, among them being value of 
plant, revenues, and expenditures. San Diego Water Co. v. San Diego, 
118 Cal. 556, 50 Pac. 633, 38 L. R. A. 460, 62 Am. St. Rep. 261. 
Thèse conditions are rarely, if ever, the same in any two companies, 
and it is obvious that a rate fair to one company might be very un- 
fair to another. To obtain relief on said ground, it is not sufKcient 
to allège discrimination in gênerai terms, but the facts out of which the 
discrimination grows must be clearly and specifically shown. 

Moreover, Ordinance C, whose validity I hâve already shown, 
was intended to place before the city council such information as 
would enable it to do fuU justice to the plaintiff in the matter of 
rates. In paragraph 14 of the bill of complaint it is expressly alleged 
that plaintiff has not complied and déclines to comply with said or- 
dinance. Thus it appears that plaintiff has intentionally refused to do 
that which the law expressly enjoins, namely, furnish the information 
required by said ordinance, and for the lack of which the unlawful 
discrimination, if any, presumably resulted. Plaintiff will not be 
heard to complain in equity of a condition of things brought about by 
its own willful omission of duty. 

It should be remembered, in this connection, that the reasonableness 
or unreasonableness of the rates fixed by Ordinance D is not before the 
court, but the only question is whether or not the city had power to 
fîx any rate. In order to raise the question of reasonableness, it would 
be incumbent upon the plaintiff to allège, as I hâve already indicated, 
the particular facts on which the claim of unreasonableness rests. 
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Covington, etc., Turnpike Co. v, Sanford, 164 U. S. 578, 17 Sup. Ct. 
198, 41 L. Ed. 560; Atlantic & Pacific R. R. Co. v. U. S. (D. C.) 76 
Fed. 186; Redlands, etc., Water Co. v. Redlands, 121 Cal. 365, 53 
Pac. 843 ; San Diego Water Co. v. San Diego, 118 Cal. 556, 50 Pac. 
633, 38 L. R. A. 460, 62 Am. St. Rep. 261. As stated above, how- 
ever, plaintiff's contention is not that the rates fixed by the city in 
Ordinance D are so low as to be oppressive, but that the maximum 
rate fixed in Ordinance B is unalterable for a period of 50 years. 

The other ground on which plaintiff bases its claim of an infraction 
of the fourteenth amendment, namely, that the Ordinance D does not 
provide for notice, is equally untenable. Said ordinance, being, as 
I hâve already held, législative in character, no notice of intention to 
pass or consider it was required. Moore v. Haddonfield, 62 N. J. 
Law, 386, 41 Atl. 946 ; Cleveland, C, C. & St. L. R. R. Co. v. St. Ber- 
nard, 19 Ohio Cir. Ct. R. 299, 10 O. C. D. 415. On this subject of 
notice the Suprême Court of California has said: 

"Whether the flxing of rates by the council he called a législative, a ju- 
dlcial, or an administrative act, it is certainly not an adversary judicial pro- 
ceeding, sueh as, under the Constitution, will conclude prlvate rights. It is 
a proceeding on the part of the government to whieh neither the water Com- 
pany nor the rate payers are parties, conducted without notice to them, and 
■without any right on their part to efCectually intervene." San Diego Water 
Co. v. San Diego, 118 Cal. 556, 50 Pac. 633, 38 L. R. A. 400, 62 Am. St Rep. 
261. 

To the same efïect is the case of Water Works v. San Francisco, 
82 Cal. 286-315, 22 Pac. 910, 1046, 6 L. R. A. 756, 16 Am. St. Rep. 
116. 

The Suprême Court of the United States has also declared notice 
unnecessary, in the following language : 

"Was the appellant entitled to formai notice as to the précise day upon 
which the water rates would be fixed by ordinance? We think not. The 
Constitution itself was notice of the fact that ordinances or resolutions flxing 
rates would be passed annually in the month of February in each year and 
would take effect on the Ist day of July thereafter. It was made by statute 
the duty of the appellee at least 30 days prior to the 15th day of January in 
each year to obtain from the appellant a detailed statement, showing the names 
of water rate payers, the amount paid by each during the preceding year, and 
'ail revenues derived from ail sources,' and the 'expenditures made for supply- 
Ing water during said tlme.' It was the right and duty of appellant In 
January of each year to make a detailed statement, under oath, showing every 
fact necessary to a proper conclusion as to the rates that should be allowed 
by ordinance. Act of Mareh 7, 1881 (Laws 1881, p. 54, c. 52) § 2, above eited. 
Provision was thus made for a hearing in an appropriate way. The defend- 
ant's board could not hâve refused to hâve duly considered it and given it 
proper weight in determining rates. If the state by its Constitution or laws 
had forbidden the city or its board to receive and consider any statement or 
showing made by the appellant touching the subject of rates, a différent ques- 
tion would hâve arisen. But no such case is now presented. In Kentucky 
Railroad Tax Cases, 115 U. S. 321, 333, 6 Sup. Ct. 57, 61, 29 L. Ed. 414, it was 
said: 'This return made by the corporation through its offlcers, is the state- 
ment of its own case, in ail the particulars that enter into the question of the 
value of its taxable property, and may be verified and fortifled by such ex- 
planations and proofs as it may see fit to insert. It is laid by the Auditor of 
Public Accounts before the board of railroad commissioners, and constitutes 
the matter on which they are to act. They are required to nieet for that 
purpose on the Ist day of September of each year at the office of the Auditor 
at the seat of government. * * * Thèse meetings are publie and not secret 
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The time and place fprlioiaing them pre fixed by law.' " San Diego Land Co. 
V. National Oity, 174 U. S. 789, 752, 19 Sup. Ct. 804, 809, 43 L. Ed. 1154. 

A like rulirig,'basedex^ressly upon this San Diego Case, wàs sub- 
sequently made in Freeport Water Company v. Freeport, 180 U. S. 
587-600, 81 Sup. Ct. 493, 45 L. Ed. 679. 

_It should be remembèred in this connection that Ordinance C pro- 
vides that rates shall be fixed at a regular or spécial meeting of the 
city council, held during the month of February of each year, and 
makes it the duty of évery person, firm, or corporation supplying télé- 
phone service tq said city or its inhabitants to f iirnish to the city council 
in the month of January of each year written statements under oath of 
receipts, revenues, and ' expenditures during the year preceding the 
date of such statement, and also an inventory of ail the works, lines, 
plant,: and property owned or used by such person, firm, or corporation, 
necèssary or convenieiit to carrying on its business, and showinjï the 
actual cost and présent cash value of each item thereof. Thèse 
provisions of said ordinance are substantially the samé as the provisions 
of the Constitution and statute referred to in the quotation last above 
made, and bring the case at bar within the principles there enunci- 
ated. 

The last three décisions, one by the Suprême Court of California 
and the other two by the Suprême Court of the United States, are 
determinative of the question of notice, and it is unnecessary to re- 
view in détail the numérous casés from other states referred to in 
plaintifï's brief. The -California cases cited at page 13 of said brief, 
and that of Fallbrook Irrigation District v. Bradley, 164 U. S. 112, 
17 Sup. Ct. 56, 41 L. Ed. 369, as well as Hagar v. Réclamation Dis- 
trict, 111 U. S. 701, 4 Sup. Ct. 6G3, 38 L. Ed. 569, and other cases 
involving spécial taxés and assessments, are inapplicable hère. 

Chicago, etc., Ry. Co. v. Minnesota, 134 U. S. 418, 10 Sup. Ct. 462, 
33 L. Ed. 970, so far from holding that notice is necèssary under the 
facts of the case at bar, impliedly indicates, that such notice is not 
required. In that case it was held that notice was necèssary largely 
on the ground that the' stàtute creating the commission made its action 
final and conclusive, so that the same could not in any way be reviewed 
by the courts. In the later case, above mentioned, San Diego Land Co. 
V. National City, 174 U. S. 739-748, 19 Sup. Ct. 804, 807, 43 L. Ed. 
1154, the Suprême Court said : 

"Upon the point .1ust stated we are referred to the décision of this court 
in Chicago, Milwauliee, etc., Kaiiway v. Minnesota, 134 U. S. 418, 452, 456, 457, 
10 Sup. et. 462, 33 L. Ed. 970. That case involved the constitutionality of 
a statute of Minnesota empowering a commission to flx the rates of chargea 
by rallroad companies for the transportation of property. ïhe Suprême 
Oourt of the state held that it was intended by the statute to malie the ac- 
tion of the commission final and conclusive as to rates, and that the railroad 
companies were not at liberty, in any form or at any time, to question them 
as being illégal or unreasonabie. This court said: 'This belng the construc- 
tion of the statute by which we are bound in considering the présent case, we 
are of opinion that, so construed, it conflicts with the Constitution of the 
United States in the particulars complained of by the railroad company.' 
* * * Observe that this court based its interprétation of the statute of 
Minnesota upon the construction given to it by the Suprême Court of that 
state. What this court said about the Minnesota statute can bave no ap- 
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plieation to tlie présent case, uûless it be made to appear fhat the Constitu- 
tion and laws of Oalifornla invest the municipal authorities of tliat state 
witti power to flx water rates arbitrarily, without investigation, and vvithout 
permitting the corporations or persons affeeted thereby to make any showing 
as to rates to be exacted or to be heard at any time or in any way upon the 
subject. The contention of appeilant is that such is the purpose and neces- 
sary effect of the Constitution of the state. We are net at liberty so to inter- 
pret that instrument." San Diego Land Co. v. National City, 174 U. S. 739- 
748, 19 Sup. et. 804, 808, 43 L. Ed. 1154. 

In the case at bar, as held in San Diego Water Co. v. San Diego, 
supra, and San Diego Land Co. v. National City, supra, the action 
of the city council in fixing téléphone rates is not final or conclusive, 
but open to judicial examination as to whether or not the rates so 
fixed are reasonable. This last case is fully in point, and holds, upon 
facts substantially similar to those in the case at bar that notice is 
unnecessary. The ruHng made by me as to the power of the city 
over téléphone rates and the construction, of section 9 of Ordinance B 
sufficiently ansvver plaintiiï's contention as to an estoppel.' 

My conclusions upon the whole case may be summarized as fol- 
lows : The charter of the city of Los Angeles, at the time of the pas- 
sage of the ordinances sought to be annuUed, conferred upon said city 
power to regulate charges for téléphone service, and said power was 
not surrendered or abridged by the grant of plaintiiï's franchise, or 
otherwise, nor do said ordinances, or either of them, contravene any 
of the provisions of the Constitution of the United States. 

The demurrer to the bill is accordingly sustained. 



UNITED STATES v. BANISTER REALTT CO. et al, 
(Circuit Court, E. D. New York. May 9, 1907.) 

1. Navigable Watebs— Navigable Waters or the United States Defined. 

The term "navigable waters of the United States" applies ; First, to 
ail waters capable of sustaining or being used for Interstate or foreign 
commerce, covering every part of any body of water, tidal or otherwise, 
any portion of which is capable of such use ; and, second, to ail waters 
under the admiralty and maritime jurisdiction of the United States and 
over whleh the District Court of the United States can exercise Its pe- 
culiar admiralty jurisdiction. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Navigable Waters, 
§§ 5-11.] 

2. Same— Powee of Congeess Oveb— Constitutional Géant. 

The power of Congress to legislate with respect to the navigable waters 
of the United States does not rest alone upon the constitutional provision 
giving it power to regulate Interstate commerce, nor alone upon the pro- 
vision extending the judicial power of the United States to ail cases of 
admiralty or maritime jurisdiction, which vests Congress with power to 
legislate on ail matters necessary to carry into exécution such judicial 
power, but may be sustained under either or both provisions, and the 
various acts relating to obstructions to navigation are within such power 
where such navigation comes within the provisions of Interstate or for- 
eign commerce, or within the admiralty and maritime jurisdiction. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 37, Navigable Waters, 
§ 2.] 
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8. Same— Suit to Enjoin Obsteuotion— Peeliminaky Injunction. 

A prelimlnary injimction granted pending final hearlng of a suit by the 
United States for a permanent injunctlon against the closing of the inlet 
Connecting the Bay of Far Rockaway, on the southern coast of Long Is- 
land, with the océan; the principal question at issue being as to whether 
or not such bay is at the présent tinie navigable water within the juris- 
dlctlon of the United States, and It appearing that it bas been such nav- 
igable, water, until recently at least, and that the obstruction, if made, 
would hâve a tendeney to change its eharacter as such, by preventing the 
ebb and fiow of the tlde therein. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Navigable Waters, 
§§ 61-65, 135-143. 

Obstructions to navigation, jurisdlction of fédéral courts, see note to 
Bailey v. Mosher, 11 0. C. A. 318.] 

In Equity. On motion for preliminary injunction. 

William J. Young? U. S. Atty. 
Hirsh & Rasquin, for défendants. 

ÇHATFIELD, District Judge. Far Rockaway Bay is an ever-vary- 
ing sait water and tidal indentation in the southern coast Une of Long 
Island. Upon the latest United States government charts it is called 
the "Bay of Far Rockaway," separated from the Atlantic Océan proper 
by a strip of land, designated "Far Rockaway Beach," and connect- 
iiig with the océan by an inlet called "Little Inlet." To the eastward 
on the chart lies a similar strip of shallow sait water, and this, in 
turn, by varions bays, inlets, and larger indentations, connecta directly 
with the broader and much deeper Great South Bay. The entire sur- 
face and waters of Long Island are included within the Eastern dis- 
trict of New York. Along the south shore of the Island runs a séries 
of bars and strips of sand, in some places forming a substantial beach, 
and in others consisting merely of shoal water in front of the main 
land, at a greater or less distance therefrom. Thèse beaches and bars 
constantly shift, and, as will be shown later, extrême and fréquent as 
well as violent changes hâve occurred in the beach in front of the 
water called the "Bay of Far Rockaway" on many occasions during 
the past century. 

At the présent time, the condition of the locality called the "Bay of 
Far Rockaway" is very différent from that shown on the government 
charts, and not only has the tidal portion been materially reduced in 
extent, but Little Inlet seems now to hâve no connection with the 
Bay of Far Rockaway. The eastern portion of the bay has entirely 
disappeared, and the mainland and the former beach are directly con- 
nectée by a dry section of sand. A new inlet, smaller in many ways 
than the Little Inlet shown upon the charts, has been forced through 
the beach, at one point and then at another, with a gênerai tendeney 
to work westerly, thereby shortening the extent of the Bay of Far 
Rockaway, and increasing the amount of the solid mainland immediate- 
ly east of the inlet. As shown by the moving papers herein, some seven 
bridges on trestles, at heights varying from five to six feet above the 
level of high water, hâve been built across the water now comprising 
this bay. Thèse bridges hâve no draws, and no permit has been obtain- 
ed from the War Department for their érection, with the exception of 
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one, the second bridge counting from the east. For this bridge a permit 
was granted by the War Department, on July 16, 1895, allowing the 
érection of a trestle with a draw. The statement upon which the ap- 
pHcation for this permit was made is as foUows : 

"To the Honorable Seeretary of War, Washington, D. C— Dear Sir: The 
Océan Causeway Company propose to build a eauseway and bridge aeross Far 
Rockaway Bay to connect Hicljs Beach, Long Island, with Shelter Island, New 
Yorls, for the purpose of giving to the résidents of that locality access to said 
island with vehicles. The depth of water in the channel way where it is pro- 
posed to erect this bridge varies from one to four feet at mean low water, and 
the proposed draw span in the new bridge of at least thirty-five feet in the 
clear, will make navigation in the neighboring waters unobstructed, We 
therefore respectfuiiy request that you will grant us autbority to build said 
bridge and causeway subject to any conditions you may deem proper to im- 
pose. Aecompanying this is a plan of the bridge and drawings showlng Its 
location. Very respectfuiiy, Geo. C. Rand, Prest., 

"107 Wall St., New York." 

It further appears from the moving papers (affidavit of James Still- 
waggon, verified March 18, 190'!') that in 1903 this draw was elosed 
and permanently fastened, during the course of rebuilding by the de- 
fendant corporation. 

Through the access gained by thèse bridges a substantial use of the 
beach for bathing purposes has been made possible, and large bath 
houses hâve been erected. Recently the défendant the Banister Realty 
Company applied to the War Department for a permit to pump sand 
from the Atlantic Océan, for the purpose of filling in to the north and 
east of the Bay of Far Rockaway, on certain territory owned by the 
company, and such permit was granted in the following language : 

"Keferring to your application of March 31st, last, for permission to dredge 
sand from the Atlantic Océan, at Far Rockaway, Long Island, N. Y., also to 
flll in land of the Banister Realty Company at that place, the area to be fllled 
in being shown In red on blue print submitted, I beg to inform you that the 
War Department will interpose no objection to the proposed work, It belng 
understood that there shall be no unreasonable interférence with navigation 
thereby, that sultable provision shall be made to prevent the escape of the 
dredged materlal into Far Rockaway Bay and Mott Creek. and that this ac- 
tion does not authorize any injury to private property or invasion of private 
rights nor any infringement of local and state laws or régulations. 
"Very respectfuiiy, Robert Shaw Oliver, 

"Assistant Seeretary of War." 

A pum.ping station was erected east of the location of the présent 
inlet, outside of low-water mark, and the sand was piped over one of 
the bridges above mentioned and deposited on the mainland. The ac- 
tion of the storms, forcing the inlet gradually westward, undermined 
the pumping plant, and pierced the beach at a point just west of the 
pumping station, and almost in the exact spot where, some years ago, 
two bulkheads were constructed for the purpose of protecting the 
beach from the encroachments of the océan. Part of the bulkheads 
were washed .away, and the présent inlet formed. This the défend- 
ants claim is in the neighborhood of 30 feet wide and 1 foot deep at 
low water, and 85 feet wide and S feet deep at high water, on an 
average, and is plainly shown on the photograph. Défendants' Exhibit 
M, March 16, 1907 ; the bath houses shown in this picture being to 
the west of the inlet. The piercing of the inlet at the présent location 
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occurrfd. about January, 1907, and the défendant company proceeded 
toi drive a line of piling, and to reinforce thç same by bags of sand, 
between the two Unes of old bulkhead and directly across the inlet. 
At the time of driving the piling» this inlet was the only place in which 
the tide ran in and put to the section called the "Bay of Far Rockaway," 
and, as is shown by the chart submitted by the défendants, the water 
in the bay at high tide is never as high as in the océan ; the inlet not 
now being of sufficient capacity to allow the bay to fill up to the océan 
level during the period of any flood tide. 

The présent action was brought by the United States to efïect the 
removal of this piling, and the plaintiff also obtained an order to show 
cause why an injunction pendente lite shouM not isstie. 
, At the varions points at which cross-^ections hâve been taken, as 
shown by.the défendants' map No. 1,875, siirveyed March 20, 1907, 
thisbûdy of water called the "Bay of Far Rockaway" is from 1 to 3 
feet deep in the sections measnred. As ^hown by the affidavits, the 
présent bay is not only growing shallower, but, from the encroach- 
nients of I the, be^ch at the, easterly end, and the building up of im- 
provemetits on the maihlahd at thé westerly end, it is fiUing in rapidly 
and becoming smaller in extent. The bridges above referred to are 
shpwp by photographs intrbduc.ed by the défendants. A small sail 
boat, of a size suitable substantially for pleasure only, and almost with- 
in the class qf a rowboat or slciit, is pictuVed near one of the bridges, 
resting upon the mûd. A man beside the boat is in water not much 
above his ânkles, indicating the depth of the water at the point where 
ohe of the làrgest brjdges crosses., 

A further examinâtion of the affidavits submitted on behalf of the 
défendants, and of thè chârts accomp^nying thçse' affidavits, shows 
that a record exists from as far back as 1802, when the beach as a 
whole, for a considérable distance east and west of the locality under 
discussion, €îttended in 'an unbroken stretch far to the south (that is, 
out in the océan) from the présent low-water mark. The first opening 
in this teach seems to hâve been Hog Island Inlet, which enters what 
is called "Broad Channel" and several bays forming the westernmost 
of the indentations directly Connecting with Great South Bay. In 
1836 the coast Une had not changed, unless to work inland tO a slight 
extent; bût in 1862; 1863, and 1864 this solid beach was entirely 
washed out, and apparently the différent portions of tidal water of 
Far Rockaway Bay date from that time. The various bars and 
beaches between the Bay of Far Rockaway and the Atlantic Océan 
hâve been built up, and. hâve shifted and changed continuously down 
to the présent time. At ail times, however, since 1864, there has ex- 
isted some beach or bar between the Bay of Far Rockaway and the 
Atlantic Océan, and the limits of the bay hâve been more or less dis- 
tinct. In 1879 the beach itself was far to the south of where it is now 
and much wider in extent. The bay, also, was then several times 
larger than at présent. Hog Island Inlet, of which mention hâs been 
made, has shifted to.the west and to the east.of where it was at the 
^beginning of thèse records, but is now not far from the original Jocality. 
In 1896, and agaîn in 1900, the shifting of the beach and the cuttirtg 
of a n.ew: inlet^ began to riarrow the bay, threatening its complète de- 



UNITED STATES V. BANISTER REALTY CO. 587 

struction, uniess the fiUing in from the northward and eastward is 
halted, or uniess the mainland is further washed out by the action of 
the océan. 

At various points to the weât, the north, and the east of the présent 
bay, improvements in the way of buildings, roads, and docks hâve not 
only protected the mainland, but caused the deposit of sand and a 
graduai encroachment upon the waters of the bay from filling in by 
the tides. The efïect also of the building of the bridges and of the 
structures erected upon the beach has been to interfère with the force 
of the tides and of storms and to increase the rate of filling up from 
natural causes. It may be questioned whether, if left alone, the bay 
would not soon become a mère channel, or disappear entirely, if no 
extraordinarily severe storm or attack by the océan occurs, and under 
this natural process the navigable character of this, as of any portion 
of tidal water, may be entirely lost. When so lost, the land would 
come under the exclusive jurisdiction of the state of New York. 

Many of the allégations of the défendants as to the condition and 
capacity of the waters of the Bay of Far Rockaway are controverted 
by the afifidavits upon which the original order to show cause was 
granted and those filed on behalf of the United States at the hearing 
of this motion. 

The affidavit of Harry T. Kerr, verified March 15, 1907, showS 
that between his first examination and the 9th day of March, 1907, the 
line of piling had been completely extended across the inlet in ques- 
tion, and that bags of sand had been placed along the piles, in order 
to facilitate the deposit of sand by the océan. Attached to Mr. Kerr's 
affidavit is a blue print sketch outlining the, position of the inlet and 
the trestle and pump for the deposit of sand upon the mainland by the 
Banister Company. 

Cornélius D. Curnen, in an afiîdavit verified March 2, 1907, states 
that Shelter Island Inlet is 200 feet wide and contains 6 feet of water 
ât full tide; that during the past year motor boats and sail boats 
hâve been constantly using this inlet in going to and from the bay and 
océan; that a large pile driver went in and out in the spring of 1906; 
that a large âmount of sewage empties into the bay; that the bay ex- 
tends over some 80 or 100 acres of land and contains fish. 

Edward Roche, in an affidavit verified March 3, 1907, states that the 
inlet has been used by him frequently for ingress and egress by means 
of a launch during the past year ; that the inlet is about 200 feet wide 
at high tide, and about 40 feet wide at low tide; and that there are 
at least 6 feet of water at high tide. Mr. Roche further swears that the 
érection of the piling has interfered with navigation ; that Far Rock- 
away Bay has been within his knowledge a navigable body of water 
for vessels of pleasure and commerce for the last 40 years. 

Stephen Stillwaggon, in an affidavit verified March 5, 1907, states 
that he has used the inlet for fishing, going in and out with a power 
boat of three feet draft ; that he has been unable tp do so since the 
driving of the piles by the défendant. 

Elias H. Abrams makes an affidavit as to fishing and using a motor 
beat within the past year, and to using the inlet for ingress and egress 
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wîth the motor boat in the fishing uusiness. Stepîien Ambrose and 
Willîam H. Stillwaggon make identical affidavit with Abrams. 

Lawrence P. Boyle verified March 16, 1907, an affidavit stating that 
he found two feet or more of water March 14, 1907, at low tide, at 
the mouth of the inlet south of the hne of the défendants' piUng. 

The défendants admit that the pile driver above mentioned was tak- 
en through the inlet, but allège that it had to be dragged through. 

The photographs introduced in évidence by the government show 
varions views of the locality, and the blue print survey shows that, 
the water being shallow, there is a considérable différence in the area 
covered by the bay at low and at high tide. 

The gênerai situation outlined in the affidavits of both sides to this 
question is similar to that existing at many other points along the 
south shore of Long Island. There are numerous small arms of the 
sea and streams having access directly to the Atlantic Océan capable 
of use by pleasure craft and smaller boats for commercial purposes 
at high tide. Some of thèse waters at low tide are inaccessible to any 
boat except a skiff, and the tide ebbs and flows in most of them to a 
point far beyond where any use can be made of the outlet to the main 
océan either for pleasure or business. The physical condition of thèse 
various localities, generally, brings thèse waters within the jurisdic- 
tion of the United States. They are geôgraphically a part of the 
State of New York; but, as to some phases of the fédéral jurisdic- 
tion, discrétion is vested by Congress in the Secretary of War and in 
the War Department of the United States government with relation 
to the use of the waters by individuals. 

By chapter 907 of the Laws of 1890, Congress forbade the construc- 
tion of any bridges or other works over or in the navigable waters of 
the United States, which would obstruct or impair the navigation 
or commercial use of such waters, or would alter or modify the chan- 
nels of said navigable waters, without first obtaining the approval 
of the Secretary of War. 26 Stat. 453, 454. By section 10 of the 
same act, any person or corporation guilty of creating or continuing 
any such unlawful obstruction, or violating the provisions of the 
act, was declared to be guilty of a misdemeanor, and, on conviction, 
punished by a fine or imprisonment. This section (section 10, 26 
Stat. 453) further provides that : 

"The creating or continuing of any unlawful obstruction in this act men- 
tioned may be prevented and such obstruction may be caused to be removed by 
the Injunction of any Circuit Court exercislng jurisdiction in any district in 
which such obstruction may be threatened or may exist ; and proper proceed- 
ings in equity to this end may be Instituted under the direction of the Attorney 
General of the United States." 

This law was amended and re-enacted by chapter 158, Laws 1893 
(27 Stat. 88-116 [U. S. Comp. St. 1901, p. 3537]), and again by Laws 
1899, c. 425 (30 Stat. 1151 [U. S. Comp. St. 1901, p. 3540]), and fur- 
ther amended by the Actof February 20, 1900, c. 23 (31 Stat. 31). 

Jurisdiction over the navigable waters of the United States is given 
to the United States government by certain provisions of the Con- 
stitution, infra. The différent stâtes thereby conferred admiralty, 
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maritime, and Interstate commerce jurisdiction upon the gênerai gov- 
ernment, when they ratified and adopted the Constitution as a whole, 
and in defining this jurisdiction many décisions hâve interpreted the 
words "navigable waters of the United States." But in thèse discus- 
sions upon the subject of the jurisdiction of the United States over 
navigable waters two entirely différent lines of cases hâve developed. 
While the principles of both lines of décisions are clear, and while 
most of them fall clearly under one principle or the other, it is neces- 
sary, for the pUrposes of this motion, in considering the provisions of 
the law above set forth, to examine the dérivation and development of 
each of thèse doctrines. 

The provision of article 1, § 8, subsec. 3, of the Constitution, giving 
the United States jurisdiction over commerce with foreign nations and 
among the several states, is the basis of one of thèse lines of cases, 
Interstate and foreign commerce, as such, when conducted upon rivers, 
streams, or tidal water, by any kind of craft, is subject to fédéral régu- 
lation and control, and the limits of this jurisdiction and the tests of 
navigability dépend on the possibility of carrying on such Interstate 
commerce. This principle is well exemplified in the case of State of 
Pennsylvania v. Wheeling & Belmont Bridge Company, 59 U. S. 431, 
15 L. Ed. 435. A bridge in that case, constructed over the Ohio river 
between the states of West Virginia and Ohio, was held to be within 
the control of législation, from the power of regttlating commerce 
among the several states conferred upon Congress by the Constitu- 
tion: 

"The régulation of commerce includes latercourse and navigation, and, <ù( 
«ourse, the power to détermine what shall or shall not be deemed In judgment 
of law an obstruction to navigation." State of Pennsylvania v. Wheeling & 
Belmont Bridge C!o,, supra. ' 

Riparian rights and the interests of private individuals to the center 
of a stream, or to land under water, hâve been considered in many 
cases, under this gênerai power to regulate Interstate commerce, and 
in so doing to legislate with référence to the carrying on of such com- 
merce by means of navigation. Various cases cited in this opinion, 
such as Leovy v. United States, 177 U. S. 621, 20 Sup. Ct. 797, 44 
h. Ed. 914, Egan v. Hart, 165 U. S. 188, 17 Sup. Ct. 300, 41 L. Ed. 
680, and others, dépend for the test of navigability upon this possibili- 
ty of Interstate commerce. 

In Leovy v. United States, supra, the subject is discussed at length. 
At page 628 of 177 U. S. and page 801 of 20 Sup. Ct. (44 L. Ed. 
914), the court reviews the various définitions of "navigable waters" 
within the meaning of the statute above referred to. 

The case of Egan v. Hart, supra, contains the foUowing language, 
applicable in effect to the présent situation: 

"Between thèse two points it is nothing but a high-water outlet, going dry 
«very summer at many places, choked with rafts and fllled with sand, reefs, 
etc. It has no channel. In various localities it spreads out into shallow lakes 
and over a wide expanse of country, and Is susceptible of being made naviga- 
ble just as a ditch would be if it were dug deep and wlde enough and kept 
supplied with a sufficlency of water." 
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In TheiîDamel Bail, 77 U. S. 557, 19 L. Ed. 999, itis said: 
"And thèy are navigable ia fact when they are used, or are susceptible of 
being used, in tbeir ordlnary condition, as hlgliways for, commerce, over whleh 
trade and tj-^vel are or may be conducted in the customary modes of trade 
and travel on water." 

The Montello, 87 U. S. 430, 22 L. Ed. 391* contains the following: 

"If It be capable In Its natural state of being used for pnrpoBes,of commerce, 
no matter ;in what mode the commerce may be coïKji^çted,; it is navigable in 
fact, and becomes in law a public river or highway. Vessels of any kind that 
ean float upon tbe water, whether propelled by animal power, by the wind, or 
by the ageney of steam, are, or may become; the mode by which a vast com- 
merce can be conducted, and It would be a misçhievous rule that would ex- 
clude either In determining the navigablllty of: a river." 

In the repbrt of the Leovy Case, supra, the charge bf the trial judge 
to the jury îs reviewed in détail; the case havirig originated upon an 
jndictrn^nt under the crirninal provisions of thé statute. The Suprême 
Court of the United States holds that the possibility of working from 
bne river tb another, and from that river tostill others, and by means 
of the différent waters eventually tb the océan, ià not the true test of 
the possibility bf interstate commerce, nor of wh'at is riavigable water 
of the United States. In the opinion the court qubtes from the charge 
of the trial judge t 

"Nearly ail ttîe streams on Which a &tiS or small lugger cân float discharge 
themselves inio other streams or waters flowing into a river which traverses 
more thàn onèî state, and the mère eapacity to pass in a boat of any size, how- 
ever small, from one stream or rivulet to another, Is sufflcient to constitute 
navigable w^ater of the United States." 

: But with this the Suprême Court disagreesc and comment» as follows : 

■ "Such a view'Wbuld eXtend the' paramount jurîgdiçtloû of ijbe United States 
over ail the flowing waters in the States. * * * ' If Such wèi'e thè neces- 
sary construction of the statutes hère involved, thçir, validity might vcell be 
(lli&tioiledl 'But "U^e do not so understand thelegîéatlota ofGôhgress." 

.The court further on, in the Leovy Case cites with approval the fol- 
lowirig statement qf Chief Justice Shaw of; Massachusetts, in Rowe 
V. ferahitéëriilige, Corporation, 2l PiclcS-i?,: 

: "A>ry différent -was tbe view expressed by Ohief Justice Shaw when he 
sald'it îs not 'every small creëk In which a flshing skiff or gunnîng canqe can 
bemadeto float athigh water, which is deemediiavigable, but in order to 
gîvé' it tht cfehràcter of a navigable streain it mtist be generally and common- 
ly useful to some purpose of trade or agriculture."' . 

; But the Suprême Cotirtthen'says: -,' 

.; "Nôr can Lt be contended that the. Eed Pass, at the tline tlié dam was buUt 
■Was opto to the Gulf. It wàs shown that the Giilf énd of thé pass had closed 
up, so that to get to the sea lt was necessary to go but of Red Pass Into Tiger 
Pass, Tontine Pass, and Grand Pass, which are open to the Gulf." 

The court ultimately held that the acts bf Congress relating to the 
pbstpuction of navigable water, above referred to, are not intended 
to apply to the case of a stream of the history and character disclosed 
ihthe'reco.rdbf that casé'. 

,ït iS;Stated in ail the cases heretofore cited: that the question of 
navigability is one of fact, and in Egan v.> Hart, supra, the court 
plainly takes into considération only the character of the water course 
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as a whole, and notthe question whether navigation may be possible 
at the exact point, without référence to the conditions immediately 
above and below. 

On the southern shore of Long Island the bays, inlets, and small 
streams communicating directiy with the Atlantic Océan necessarily 
possess one élément of the standard of navigability, for purposes of 
Interstate commerce, established by the varions statutes and décisions. 
It is possible to pass from ahy of the sea coast states by means of the 
Atlantic Océan to the entrance of thèse différent bays and indentations. 
In most of them local as well as interstate commerce is actually car- 
ried on, to a greater or,less degree. In some of them interstate com- 
merce may be interrupted for a long, period, or the use of the water 
may be almost entirely for pleasure purposes, but the possibility of 
access is ever présent, and the question of use and capacity must be 
the test as to the extent of the jurisdiction of the United States under 
. the interstate commerce provision of the Constitution. 

The second line of cases arises from a différent constitutional Source 
of fédérai jurisdiction, urtder the interprétation of the words "ad- 
miralty and maritime jurisdiction." "The judiciâl power shall extend 
* * * to ail cases of admiralty and maritime jurisdiction." Const. 
art. 3, § 2, subsec. 1. Section 563 of the United States Revised Stat- 
utes, subdivision 8 [U. S. Comp. St. 1901, p. 457], gives District 
Courts of the United States jurisdiction "of ail civil causes of ad- 
miralty and maritime jurisdiction." This was but a re-enactmçnt 
of the judiciary act of September 24, 1789, c. 20, 1 Stat. 77, giving to 
the District Courts "exclusive cognizance of ail civil causes of ad- 
miralty and maritime jurisdiction." Criminal jurisdiction is also givën 
to the United States courts by many statutes relating to thèse subjects. 

In the case of The Genesee Chief, 63 U. S. 443, 13 L. Ed. 1058, 
Chief Justice Taney distinguishes between thèse doctrines, and holds 
that Act Feb. 26, 1845, c:'20, 5 Stat. 726, extending the jurisdiction of 
the District Coufts to certain cases upon the lakes and navigable waters 
Connecting the same, would be Uricùnstitutional if it depended upon the 
power of Congfess to regiilate commerce alone. He argues that, if 
such jurisdiction could be inferred from the power to regulate com- 
merce, it would necessarily foUow that Congress could establish a 
court of admiralty, and do away with trial by jury, "over the cars 
engaged in transporting passengers or merchandise from one state to 
another." The court says (page 453 of 53 U. S. [13 L. Ed. 1058]) 
that if the law, namely, that oî 1845, is constitutional, it must be sup- 
ported on the ground that the lakes and navigable waters Connecting 
them are within the scope of the adrniralty and maritime jurisdic- 
tion, as known and understood in the United States when the Con- 
stitution was adopted. 'In England, admiralty jurisdiction, accord- 
ing to Chief Jus,tice Taney, was always spoken pf as confined to the 
tidal water, and he conisidered that définition to be sound and reaspn- 
able, because in England thére was no navigable stream heyond ihe 
ebb and flow of thé tidfe;' that at the time of the adoption of the .Con- 
stitution a similàr definrtjon was proper hère, the old thirteen,.sfates 
being almost entirely limited to tide water for navigation. Courts, of 
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admiralty then exercîsed their jurisdiction to the head of navigation 
and of tide water on the public rivers. But Chief Justice Taney f ur- 
ther says that, with the growth of the country, it would be unjust to 
préserve such an artificial and arbitrary distinction, or to subject, un- 
der the Constitution of the United States, one part of a pubUc river 
to the jurisdiction of a United States court, and to deny it to another 
part, equally pubHc and but a few yards distant. The court there- 
fore décides that the admiralty and maritime jurisdiction of the United 
States courts extends beyond the limits of the tide waters, and as this 
doctrine has been interpreted in further cases, such as Malony v. City 
of Milwaukee (D. C.) 1 Fed. 611 (relating to a collision on the Eric 
Canal), Ex parte Boyer, 109 U. S. 629, 27 L. Ed. 1056 (declaring the 
Illinois & Lake Michigan Canal navigable water), The Daniel Bail, 
and The Montello, supra, it is évident that the term "navigable waters 
of the United States" applies: First, to ail waters capable of sustain- 
ing or being used for interstate commerce or foreign commerce; and, 
second, to ail waters under the admiralty and maritime jurisdiction 
of the United States, and over which the District Court of the United 
States can exercise its peculiar admiralty jurisdiction. 

Thus it is apparent that bodies of water, which as a whole come un- 
der the admiralty and maritime jurisdiction of the United States, may 
not in their entirety stand the test of navigability established in the 
Leovy and other cases, supra. Thèse bodies of water might be con- 
sidered navigable water of the United States, and the jurisdiction of 
Congress with référence to législation attach thereto, and yet but a 
portion of those waters be subject to a jurisdiction limited to a capacity 
for interstate commerce. It would follow that the admiralty and mari- 
time jurisdiction is broader than the jurisdiction acquired under the 
interstate commerce provision. One of the most instructive cases upon 
this question is that of The Hazel Kirke (C. C.) 25 Fed. 601, decided 
by Judge Benedict, in the Eastern district of New York, afKrmed by 
Circuit Court. This case arose out of a proceeding in admiralty to 
enforce a lien under section 4465 of the Revised Statutes of the United 
States [U. S. Comp. St. 1901, p. 3046], with référence to the carry- 
ing of passengers. The Hazel Kirke was a f erryboat operating in 
Jamaica Bay, in connection with a railroad running to points at or 
east of Far Rockaway. Jamaica Bay is a much larger body of water, 
in the near neighborhood of the Far Rockaway Bay under considéra- 
tion in this case. Judge Benedict held that, although ail of the places 
touched by the vessel in her trips about Jamaica Bay were within the 
State of New York, nevertheless, as Jamaica Bay is directly conriected 
with the océan, and as the waters of the bay are within the admiralty 
and maritime jurisdiction of the United States, Congress had authori- 
ty to legislate with référence to a vessel on such navigable water of the 
United States, and to treat such a vessel and such a body of water 
as capable of being used in interstate commerce, and made subject to 
laws regulating interstate or foreign commercial transactions. The 
court therefore says, referring to the case of The Daniel Bail, supra : 

"The decl^on In that case, therefore, eompels a décision In this case that 
the waters of Jamaica Bay are under the direct 'control of Congress in the 
exercise of the power conferred by the commercial grànt" 
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And that: 



"Manifestly it te not possible for Congress to fully control and adequately 
protect commerce with foreign natious and among the several states, when 
that commerce is pursued by means of vessels navigating tbe public waters ot 
the United States, without controlling the navigation of ail vessels navigat- 
ing sueh waters, not only those engaged ia commerce wii;h foreign nations, and 
among the several states, but those engaged In domestic commerce, and those 
engaged In no commerce at ail, like the yachts. Accordlngly, Congress bas un- 
dertaken to regulate the lights to be earried by ail vessels navigating such wa- 
ters, and the courses to be pursued by ail vessels meeting upon such waters, 
and thèse régulations are suprême and binding upon ail vessels there navigat- 
ing, because only by controlling in those particulars the navigation of ail ves- 
sels navigating sueh waters can the saf e navigation of vessels engaged In Inter- 
state or foreign commerce upon sueh waters be secured." 

Under this standard the Hazel Kirke was found to be engaged in 
navigating public waters of the United States. It is considered that the 
term "navigable waters of the United States" covers every part of any 
body of water, tidal or otherwise, any portion of which is capable of use 
in the ways defined in the Hazel Kirke Case, and which are subject 
to the admiralty and maritime jurisdiction of the United States. It 
then follows logically that Congress should regulate Interstate or for- 
eign commerce thereon. 

The case of In re Gamett, 141 U. S. 1, 11 Sup. Ct. 840, 35 L. Ed. 
631, arose upon a considération of the doctrine of the law of limited 
liability as a part of the maritime law of the United States, with rela- 
tion to its application to vessels engaged exclusively upon an inland 
river above tide water. In the opinion the court holds that the doc- 
trine of limited liability is a part of the maritime law, and that Con- 
gress has the power to legislate within the boundaries of maritime 
jurisdiction on the subject of maritime law. 

"As the Constitution extends the judicial power of the United States to 'ail 
cases of admiralty and maritime jurisdiction,' and as this jurisdiction is held 
to be exclusive, the power of législation on the same subject must necessarlly 
be In the national Législature, and not In the state Législatures. It Is true 
we hâve held that the boundaries and limits of the admiralty and maritime ju- 
risdiction are. matters of judicial cognizance, and cannot be affected or con- 
trolled by législation, whether state or national. Chief Justice Taney, In The 
St. Lawrence, 1 Black, 522, 526, 527 ; The Lottowana, 21 Wall. 558, 575, 576, 
22 L. Ed. 654. But within thèse boundaries and limits the law itself is that 
which has always been recelved as maritime law In this country, with such 
amendments and modifications as Congress may from time to tlme hâve 
adopted.'V : 

If the entire body of admiralty and maritime law is exclusively with- 
in the jurisdiction of the United States government, and Congress has 
power to legislate upon ail matters and subjects with respect to which 
législation is necessary in order to carry out the fuU exercise of that 
jurisdiction, ifseems évident that législation covering the management 
of vessels, the control ahd establishment of harbor lights, the deepen- 
ing and mairitaining of channels and waterways, and eventually the 
regulating of obstructions to navigation, comes as certainly and di- 
rectly undër the administration of the admiralty and maritime judicial 
functions as the power to improve waterways, control the conduct 
and opération of railroads, and direct the management and handling 
155F.^-38 
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of steamboats, can be within the jurisdiction of the national- govern- 
ment, because of the provisions of the, Constitqtion granting to Con- 
gress of the United States authority to regulate interstate commerce. 
Strict construction of the latter section would mean that no supervi- 
sion or législation côuld be had unless tihe' act of niâtter èupervised was 
actiiàlly at that timea part of a trati,$à'ctlon constitulipg; interstate com- 
mcRîe. That this is not the true interprétation , the ,ipany cases cited 
in this opinion plainly show, and ît seemsi to f ollow as plainly that the 
jurisdiction, of Congress in enacting the lâw of 1888 ând its amenda- 
tory ptûyisions can be sustained bqth,'V(rider the provision relating to 
interstate commerce, and also that/riçlatiijig to admir^Ity àiid maritime 
jurisdiction, and that the limits of.': législation in this-regard are not 
confined to either of thèse prçvisions a? distinguished and separate 
frorn the other. "It is not'qupstiôhed; thiat ;#hatevef niây be necessary 
td thèfull'and unlimited exercise of àdmiralty and maritime jurisdic- 
tion is jn the government of the Urfîon. Congress ttiay pass ail laws 
w^hich â^rë necessary and propèf for giving thé most côhlplete effect 
to this pQwér." United States v. Beàvans, 16 U.; S: 38 7]' 4 L: 'Ed. 404. 
Orîginally, àdmiralty jurisdictîcJri'extendéd over all'itiatters on thé 
sea, and 'as far as the tide rose ând f elî td lb^)^r-water■•n^àrlc''; the space 
between high, and low wpiter coming within thé „adiTfii-aîty-' j'ùrisdiction 
when .coVered by the océan, and agàin pàïï^ldn^'of thfe ' cbaracter of 
the Iknd as the océan receded. On thé'.c:^ôtinént'of Etirtxpte, under the 
civil law, àdmiralty jurisdiction ÏÏals àlwâ^S Jpresefved Hs' Wide scope. 
In Engîând, however, the courts of cômniôri law clàimçd jurisdiction 
over mattçrs occurrlng "within tille féalm," and,'l!)y St. JS Rich'. III, 
c. 5, t'Hè admirais and their dep.à'fiés Wefe restricted't-d'.'tliings done 
"on thé séà.'* ' -By St. 15 'Rich.' îl,''^. ;3, admirait^' jurisdiction and 
common-Iaw jurisdiction • weré 'rfèW'cloSely définédj 'aftd ultimately 
ail offeiises were placed under certain courts, ànd thé entiré adkiiràlty 
jurièdiction règùlated by St. 28 'ijen. VIII, ClS^ St. 4 &'^'Wm. IV, 
c. 36, and St. 7 & 8 Vict. c. 2. See, .Queen v.Kejïi^.^iÉx. Div. L. 
R, 66. The àdmiralty jurisdiction; in England, therefore, at the time 
of the adoption of a Constitution by the varîous states of the American 
commonwealth was mUch narroiyed îri scope. "Admii^lty jurisdiction, 
as exercised in the fédéral courts, 'js-not i-estricted to thé subjects cog- 
nizablé in the English courts of àdmiralty at the date of the Révolu- 
tion, hor is it as extensive as that ëicercised by the cohtinental courts, 
organized under, and governed by, the principles of the civil- là'w"— 
citing Bags. of Linseed, 1 Black, 108, 17 L. Ed. 35; The JBelfasti 74 
Ui S. 636, 19 L. Ed. 266. Bodies of water subjectto tj?e ebb and flow 
Ofithe tide were at comraon law "deemed to be;,na;\figable and were 
iheld to be royal rivers, or the prqperty of theçrowp.. They were 
placed on the same footing as the; ses; and regardeA,as public high- 
ways. This rule of the common law became a part qf the fundamental 
Mw oi this State by the adoption of the original Constitution of 1777." 
This rule "governs in cases where the rights.of rip^rian owners to 
'Maters subjected to tidal influences arC; in; questipii.,. To the rights qi 
thé crown: the people of this state succeeded, upqn their séparation." 
Robçrts v. Baumgarten et al., 110 N. Y. 380, 18 ÎST. Ç.. 96; also,, State 
of Pennsylvania v. Wheeling and Belmont Bridge Co.,,supr^, 
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Allthe powers, however, of sovereign çtatjes and of coHstitutional. 
jurisdiction were acquired by and vested in the states formed out of 
the American colonies when their independence wais recognized and 
their separate existence permanently established. In the adoption of 
the American Constitution, the states delegated this admiralty and 
maritime jurisdiction to the courts of the fédéral government, by the 
phrase "ail admiralty and maritime jurisdiction." Article 3, § 2, supra. 
Also, by article 1, § 8, subsec. 18 of the Constitution, Cpngress was 
given power to "make ail laws which shall be necessary and proper 
for carrying into exécution the foregoing powers, and ail other powers 
vested by this Constitution in the government of the United States, 
or in ahy department or officer thereof." And, as above stated, by 
article .1,'§ 8, subsec. 3, Congress ,was empowered to "regulate com- 
merce with foreign nations and among the several states." Upon 
thèse provisions dépend the authority of Congress to improve and su- 
pervise high*ays and wajers for the purposes of navigation, and to 
control the use of those waters for Interstate commerce. Congrçss, 
therefore,.had authority at. the tirae of the passage of the various acts 
( Act Sept. 19, 1890, c. 907, 26 Stat. 452 [U. S. Comp. St. 1901, p. 3537], 
Acfjuly'13, 1893, c. 158, 27 Stat. 111- [U. S. Comp. St. 1901, p. 3527], 
Act Mafch 3, 1899, c. 425, 30 Stat. 1151 [U. S. Comp. St. 1901, p. 3540], 
ànd Act.Feb, 20, 1900, c. 23, 31 Stat. 31) to legislate with référence to 
obstructiofis' to navigation.mhere that navigation came virithin the pro- 
visions;,oî intèrstate , commerce, or within the admiralty and maritime 
jurisdictidnof the United' States. 

It faiàs ■bBen frequently' held that the admiralty jurisdiction of the 
United iStates attaches' to âU such bodies of water as the bays, i.ndenta- 
tions, and streams insv^^hich the tide ebbs and flows along the south 
shoreof Long Islandi and this admiralty jurisdiction can be lost oply 
wheii.ihe particular -vvatef loses the character of a stream capable of 
aarrying on interstate commerce or of navigation in and out from the 
océan for .pleasure and business purposes. Under this construction, 
Far Rockawày Bay, unless it has so lost the character of navigability 
as tô. ht ovJtside, of tbe admiralty and maritime jurisdiction of the 
United' States: Courts, is- subject to the provisions and régulations of 
the act of 1890i as amended by the acts of 1892, 1899, and 1900. The 
United Stfettes having; jurisdiction in the matter of improving navigable 
channels- aud regulatiflg and controUing such channels for commerce, 
it would/seem to follôw that if an inlet leads directly from the océan 
to a greatér or smaller body of tidal; water, through which is located 
a channel' tvihich is capable of being navigated, this whole body of 
water woiild? bp'lundef the direct control of the government in the 
exercise of ■ it& jurisdietjpn, ■ . A large portion of the water might be 
shoal and ûttfcrly unfit, for navigation of any sort, in its natural condi- 
tion.; but: the fiilling in or altering of the locality outside of low-water 
mark would hâve a rqaterial efïect upon the currents and tides, and 
directly bearr upon the .maintenance and improvement or détérioration 
of the charnel itsélf . 

: In the: caSè at bar, the permit formerly issued by the War Depart- 
ment tobuild a bridgeon trestle work, with a comparatively narrow 
drlaw, would indicate.that the use of the entire bay for purposçs of 
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navigation was not deaîl€d necessary and that a comparatîvely nafirow 
channel leading up frorïi'the inlet would serve ail reasonabk necessi- 
ties of the persons using the bay; but it undoubtedly follows that con-» 
trol'Over this narrow channel, as beforestated, indudes discrétion as 
to any artificial altération of the entire body of water directly adjoin- 
ing or aflfecting the narrow channel. The inlet itself, at some times 
much deeper, sometimes, perhaps, almost entirely filled in for a short 
period, is a channel of the sort which the government of the United 
States could improve and keep in a condition fit for sùch use as might 
seem necessary. The right to make such ïmprovements and to control 
the narrow channel, the adjoining shallow bay, and the inlet aiïord- 
ing access thereto, must therefore necessarily vest in the United States 
government until the navigable character or possibility lias been 
actually lost. 

As has been said before, each of the cases in which an interprétation 
of the statute, under présent considération, has been made, has arisen 
from a criminal prosecution, and the question of the jurisdiction of 
the United States has been made to dépend upon questions of navi- 
gability, and treated as a question of fact. 

Upon a motion for a preliminary injunction pending the trial of an 
action in a suit brought in equity, in which the sole relief asked is a 
permanent injunction and the removal of a structure alleged to ofïend 
against the statute, it is extremely difficult to distinguish between the 
issue of fact upon which the entire case dépends ^id a prima facie case 
on which the application for a temporary injunction niay be heard, 
and it is necessary to remember that the évidence taken upon the trial 
might materially vary from that appearing by the affidavits upon this 
motion, and substantially change the whole situation. ■ 

It is évident that if the water of Far Rockaway Bay has possessed 
the éléments of navigability bringing it within the authority of the 
United States, and governed by the Constitution and by the acts of 
Congress, the character of the bay may be changed by storms, or by 
illégal use, until such time as the navigable capacity has been entirely 
lost, and until the effect of the illégal structures has deprived the 
United States of the possibility of restoring the navigable character of 
the water by the removal of the structures. It is akin to the situation 
that frequently arises in equity, where the test is whether the parties 
can be restored to their original situation. In the présent case, affida- 
vits are filed on behalf of a large proportion of 'the property owners 
and inhabitants around Far Rockaway Bay, stating that they do not 
consider the bay navigable water, and that they intend to fill in and im- 
prove their properties by doing away with the bây, if^ermitted so to 
do. Especially if the présent line of piling acrbsS' the mouth of the in- 
let should be allowed to stand for a sufficient perîod', and' if no severe 
storm should wash away the entire beach at this point, it seems' évident 
that Far Rockaway Bay would becomè merely a sewer or stagnant 
pool uhless 'filled in and made dry land. If the temporary injunction 
is not continued, it is difficult to see how there woLdd be any rights to 
litigate, if thé case is not bfought to a very spèedy' trial. Sttch a resuit 
would appear to be irréparable damage, especially în View of the ap- 
parent disregard for the provisions of the United States statutes by 
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the persons erecting and maintaining the various bridges without 
permits across the bay, and in the driving of the original piling. 

By the provisions of the statute, the War Department, i£ it con- 
siders the water navigable, and if it deems a bridge a material obstruc- 
tion to navigation or to the navigable capacity of this bay, may order, 
after a public hearing, the removal of the ofïending structure, or its 
change by the insertion of draws of some form which will meet with 
the approval of the Secretary of War. In the présent situation, the 
facts that the War Department has heretofore issued permits for a 
bridge and for the pumping of sand, and has made the présent applica- 
tion for an injunction, show that it considers Far Rockaway Bay to 
be navigable water. The issuing of the permit for a bridge erected on 
piles, with a draw, indicates that the Secretary of War has exercised, 
and might again exercise, his discrétion in allowing the bay to be 
bridged, or to be fîUed in outside of the préservation of a suitable 
channel. With référence to the structures already erected across the 
bay, a public meeting, such as is provided by the statute, and a suitable 
examination on the part of the War Department, would probably re- 
suit in a solution of this question which would do justice to ail con- 
cerned. 

By the affidavit of Maximilian Morgenthau, verified March 15, 
1907, it appears that a second or artificial inlet has been or is being 
made to furnish a safe and stable or permanent outlet and inlet to the 
bay, some distance west of the inlet which the défendants attempted 
to close by the Une of piling. So long as the new inlet did not affect 
the navigable character of any of the waters, and so long as its ex- 
cavation did not cause the washing out of sand or other material into 
the bay, its construction would not be afïected by the provisions of the 
statute. But if such an inlet should be created, upon its completion it 
might constitute navigable water, and as such pass under the jurisdic^ 
tion of the government, even though created through private property, 
The War Department could approve of the location and construction 
of such an inlet, and could authorize the closing of the présent inlet, 
if the new one, in the opinion of the Secretary of War, would more 
certainly answer the requirements of the situation. The very fact 
that such discrétion is vested in the Secretary of War, and that no ap- 
plication has been made to him, and the impossibility of justly deciding 
upon the whole situation with référence to the question as to whether 
Far Rockaway Bay has at the présent time lost ail of the éléments of 
navigable waters of the United States, illustrâtes the necessity of se- 
curing a continuation of conditions in their présent state pending the 
détermination of the matter. 

The owners of the shore front hâve a right to take such steps as 
they may see fit upon their own land to prevent the change in location 
by the présent inlet, or to prevent érosion along its banks or upon the 
beach proper. But unless the discrétion of the War Department is 
exercised in their favor, or until a final décision can be had determining 
the ultimate character of the bay, the property owners should be re- 
strained from closing the channel of the inlet itself, or from sd using 
their property as to effect the closing of the channel by causing, the 
deposit of sand and other material therein. 
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■'From ail of the foregoing, therefore, it .would seeniithat, without d^- 
ciding at this timethe issue of fact as to whether Far Rockaway Bay 
at the présent moment has lest the character of navigable water, it 
seems necessary to continue the temporary injunction pending the dé- 
termination of the trial. 

The granting of such temporary injunction cannot carry with it 
the removal of the alleged illégal structure in so far as it has been 
ali^ady erected, nor can this action furnish relief with référence to 
the various bridges if changés should be desired with relation to them. 
The other provisions Df;;the statute must be invoked if the War De- 
partment or any of the parties interested in the situation deem it proper 
to test those questions. The trial of the action should be facilitated 
in every way in order that as little opportunity as possible for damage 
by storm should resuit, and an order may be presented continuing the 
temporary injunction pending the détermination of the action. 



, NEWTON y. GAGE et al. 
NORTHERN COUNTIES INV. TRUST, Limited, v. GAGE et aL 
' (Circuit Court, S. D. California, S. D. August 5, 1907.) 

No. 1,211. ; ;■,■'■ 

1. COtJBTiS— JURISDICTION ÔF FEDEKAL CoTIKTS— OBÔSS-BILL BT InTEBVENEB. 

' ; The bringing in of a new party în a suit in a f êiîeral court by eross-bill 

/..oriûtberwiee, when the présence, Of such patty as; an original défendant 

; WQuld, hâve def eat^d fédéral jurisdiction, violâtes, both the constitutional 

Vand, statutory requirement as to diverse citizeiiship, and tha court is 

wltlîoUt jurisdiction to entertain a cross-biil by ah intérvener who («uld 

not hftve been made a party to the original bill, unless such intérvener 

représente an Interest aiready before the court or claims an interest la 

propertyofwhieh the court hoids, possession., , 

[Ed,.Note. — Diverse cjti^enship.as a ground oï ftderal jurisdiction, see 
notes to Sliipp v. Williams, 10 O. C^ A. 249; Jiàson t. Dullagliam, 27 C. 

C. A. 298.1 ■ . , . . . -ï ^.: . , ;.. ,;,,, ,.;:■, .; 

2. MOBTGÀGBS^FOBECLOSUBK BT SUliN— CEOSS-BILL; ' . 

A junior mortgagee,- in^ order to foreelose hls 'b^à mortgagé^ cannot, tiû- 
der gênerai rules of equity pleading and practice, by cross-bill or other-^ 
wise, œake himself a party to a suit brought for , foreclosure of a prior 
mortgage. , , 

3. Bquity— Cross -Bilit^Beingino ih New Parties, i 

Uijder the gênerai rijles of equity pleading and ,prâctice, new parties 
cannot be Introdueed into a cause by cross-bill. ' 

[Ed. Note.— -For casés in point, éfie Cent. ï>ig. vol. 19, Eqiiity, § WT.] 

■In Equity. On demurrer to. çfoss-bill and motion to strike eut 
cross-bill. . , : , 

John G.' North and Htinsaker & Britt, for compkinant. 
J; S. Chapnian and Pùrington & Adair, for défendants. \, 
• M. B. Kellogg,^ri>i- intétVéners. ^ , ' 

WEtLBORN, District Judge. This is a billiby Thomas Henry 
Goodwiïï Mewfoh, a subject of Great Britain, against Matthew G^ge 
and Jane Gage, citizens of California, to foreelose a mortgage on real 
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estate. By leave of the court, the Northern Counties Investment 
Trust, Limited, also a British subject, intervened and filed its cross- 
bill against the said défendants for the foreclosure of a junior mort- 
gage, also making Walter Powell, likewise a subject of Great Britain, 
a défendant to the cross-bill. The original défendants, Matthew Gage 
and Jane Gage, hâve demurred to, and also interposed a motion to 
strike out, the cross-bill, and the présent hearing is on said demurrer 
and motion. Tlie other facts will appear further on in the opinion. 

The grounds of objection to the cross-bill, raised by demurrer 
and also by a motion to strike out, seem to be three in number and 
as follows : First. That, aligning the Northern Counties Investment 
Trust, Limited, and Walter Powell as codefendants with Matthevi^ 
Gage and wife, which alignment ail parties agrée is the proper one, 
fédéral jurisdiction is thereby ousted, because the resulting situation 
présents Newton, an alien, on one side, and the Northern Counties 
Investment Trust, Limited, and Powell, both aliens, on the other side 
of the case. Second. That the foreclosure of cross-complainant's 
junior mortgage is in no way a matter of défense to the foreclosure 
of cofflplainant's first mortgage, but a distinct and independent cause 
of action, and, therefore, not the subject of a cross-bill. Third. That 
a cross-bill could not be filed by the Northern. Counties Investment 
Trust, Limited, nor against Walter Powell, even if the original com- 
plainant and each of the two parties just named were citizens of dif- 
férent States, for the reason that both of said parties are strangers to 
the original bill. Thèse objections will be noticed in the order of their 
statement. 

First. That the, bringing in of a new party, by cross-bill or other- 
wise, whén the présence of such party as an original défendant would 
hâve defeated fédéral jurisdiction, violâtes both thé constitùtional and 
statutory requirement as to diverse citizenship, is expressly held in 
Shields V. Barrow, 68 U. S. 130, 15 L. Ed. 158, wherein the court 
says: 

"It is apparent that, i£ It were In the power of a Circuit Court of the 
United States to makç and enforce orders lilie this. both the article of the 
Constitution respectlng the .ludiclal power, and the act of Gongress con- 
ferring jurisdiction on the Circuit Courts, would be practlcally dlsregarded 
in a most important partieular. For in ail suits in equity It would only be 
necessary that a citizen of one state should be f ound on one side, and a 
citizen of another state on the other, to enable the court to force into the 
cause ail other persons, either citizens or aliens. No such power exists ; and 
It Is only necessary to consider the nature of a cross-bill to see that it cannot 
be made an Instrument for any such end. * « * when the défendants. 
Mrs. Shields and Bisland, had complied with the order of the court, and filed 
thelr cross-bill, as it was called, against the other indorsers and Thomas R. 
Shields, ànd they had corne In, as they did, what was their relation to the 
cause? They surely were not plaintifCs in It. If they were défendants the 
court had not jurisdiction, fpr they, as well as the complainant, we;re citizens 
of Loulsiana. In truth, they were not parties to the original bill. They were 
merely défendants to the cross-bill. They had no right to anjîwer the original 
bill, or make défense against it, and of course no docree could be made against 
them upon that bill. We do not flnd It necessary to pursue further an ex- 
amination, In détail, of t^ie complicated maze of pleas, demurrers, answers, 
amendments, and Interloçutory ordprs, which followed the flling .of thia so- 
. called cross-bili. ,It,ls ei|ipugh to say that the défendants to it ;were never 
lawfuUy before tbe court; that the cpurt never obtained jurisdiçtloa over tbose 
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of the parties who were citîzens of the state of Louislana, and amongst them 
was Thomas E. Shieîds, who, though made a party to the original Mil by 
amendmént, as a citizen of Mississippi, pleaded that he was a citizen of 
iiouisiana, and was thereupon striclien out of the original bill, and was ouly 
a défendant to the cross-bill." 

From appellant's brief in that case, on the point decided by the 
court in the foregoing extract from its opinion, I quote as follows : 

"On what ground is the jurisdiction of the Circuit Court of the United 
States to dietermine a cpntroversy between citizens of Louisiana to be maiu- 
tained? The only authority cited by complainant's counsel is Story Eq. PI. 
§ 392, and authorities there cIted. This authority is not at ail In point. 
It only refers to a question of pleading in equity, relating to cross-bills, but 
does not touch the question of jurisdiction. • * • ïhe device used in this 
case is perfectly transparent, and, if successful, couverts the fédéral courts 
into courts of tmlimited jurisdiction, regardless of the citizenship of the 
parties. It requires no argument to show that the original bill could not 
possibly be sustained for want of proper parties. A bill to set aside an 
agreement for canceling the sale of property could not be entertained without 
the présence of the two parties to the sale and agreement to cancel. But the 
court was without jurisdiction between thèse two parties, who were both 
citizens of Louisiana, and the bill should hâve been dismi&sed on its face. In- 
stead of this, the défendants, citizens of Mississippi, having a common inter- 
est with thèse citizens of Louisiana, were forced, in spite of thelr protest, 
and under duress of the process of the court, to file a bill against their 
codefendants, not for their own beneflt, but in order to help the complainant 
to get a judgment against themselves and against the codefendants." 

The authority of Shieîds v. Barrow, although the opinion of the 
court has been subjected to criticism in another particular, has never 
been challenged, as far as I know, on the point now under consid- 
ération. The following extracts from défendants' brief are in Hne 
with the doctrine declared in Shieîds v. Barrow, and show its direct 
application to the case at bar, namely: 

"This cross-bill relates solely to another mortgage upon a part of the same 
property and seelîs to foreclose that mortgage. If it had brought such a suit 
in this court for the same purpose originally, it is obvious that the court would 
hâve no jurisdiction. Any défense which the original défendants should 
malîe to this cross-bill must necessarily be foreign to the original bill ; for 
in any controversy existing between the Northern Countles Investment Trust, 
Limited, and the original défendants, is a controversy which does not concem 
the plaintiffs, and Is not necessary to a complète decree on the original bill. 
If the Northern Oounties Investment Trust, Limited, had been brought into 
this suit originally, in what capacity must it bave appeared? It could not 
hâve been a coplalntiff with Newton, and must necessarily hâve been made 
a party défendant. If It had been a party défendant, the jurisdiction of the 
court would be ousted, and the jurisdiction of a court cannot be called Into 
action by such a simple contrivance as a plaintiff's leaving out of hls bill one 
Who inslsts that it ought to bave been a party défendant, then permitting 
that party to come in as an intervener, and then to lile a cross-complaint 
whereby others who ought to havé been parties to the original bill are brought 
into court, and the jurisdiction saved by this roundabout device. The maxim 
by which. courts of equity are controlled no one dénies. Their anxiety to malie 
an end of litigation in one suit where that is possible, its reluctanee to liti- 
gation by piecemeal, are ail well understood principles and hlghly eom- 
mendable. But those same principles are recognized by the state courts as 
fully as they are by the fédéral courts in equity. And this court is not 
Inclined to draw to itself jurisdiction In casés #here it does not rlghtfully 
attach by reason of , or through the application of, thèse principles, when there 
was nothing' to binder the invocation of those same principles In the stàte 
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courts and where the objection to the jurisdiction on the ground of the cltlzen- 
shlp of the parties would not hâve existed." 

I hâve examined carefully and in détail the authorities cited in 
complainant's brief to his contention that interventions, bringing in 
new parties, do not oust fédéral jurisdiction, no matter what be the 
citizenship of the parties thus introduced, and find that each one of 
them is an exceptional case, easily harmonized with Shields v. Bar- 
row, supra. 

In Sioux City Terminal R. & W. Co. v. Trust Co. of N. A., 82 
Fed. 134-126, 27 C. C. A. 73, the mortgaged property was in the cus- 
tody of the court, as shown by the foUowing extract from the opin- 
ion, at page 128 of 82 Fed. (27 C. C. A. 73) : 

"When the banlîs had been dismissed, the Circuit CSourt had jurisdiction 
of the subject-matter and of the parties to the suit. It also had the posses- 
sion of the mortgaged property, which was then in the hands of the receiver." 

This statement of the court as to the possession of the mortgaged 
property, which is not set forth in complainant's quotation of part of 
the same paragraph, distinguishes said case widely from Shields \. 
Barrow, and brings it within the exception above noted, that pos- 
session by the court of property in litigation carries with it jurisdic- 
tion to détermine the rights of every person who claims an interest 
therein, and to that end brings before it ail parties necessary to a full 
détermination of the issues without regard to their citizenship. This 
jurisdiction does not dépend upon diverse citizenship, but grows ont 
of the judicial possession of the property and the resulting duty which 
such possession unavoidably imposes upon the court to afford suitable 
relief to persons, who, on account of its action in acquiring the prop- 
erty would otherwise be remediless. The grounds of this rule and 
its supporting authorities will be further noticed later on. 

The other cases cited by complainant in this connection are either 
analogous in principle to Sioux City Terminal R. & W. Co. v. Trust 
Co. of N. A., supra, or are cases where the interests represented by 
the new parties were identical with those of one or more of the origi- 
nal parties, and were therefore already involved in the suit. 

Thus, in_ Phelps v. Oaks, 117 U. S. 236, 6 Sup. Ct. 714, 29 L. Ed. 

i, an action for the recovery of real estate, the tenant was the origi- 
nal party and the landlord was the new party, and upon this state 
of facts the court said: 

"It is equally an error to assume that plaintifEs had not a substantial and 
real controversy with the défendant Oaks, ând that their controversy was sole- 
ly with the Zeidlers. The objeet and purpose of the action was to recover pos- 
session of the real estate in the visible and actual occupation of Oalis, and 
not otherwise in the possession of his landlord, than by force of his tenancy. 
The Zeidlers were not citizens of Missouri, nor résidents of the district, and 
could not hâve been sued by the plaintiffs. The latter were not bound to look 
beyond the person who, by his occupation of the disputed premises, was hold- 
ing adversely to their daim; and if the Zeidlers were permitted to défend, 
it was for their own interest, and not because they were either necessary or 
Indispensable parties to the proceeding in which the plaintiffs were the 
actors. The controversy, so far as the Zeidlers were interested in it, was of 
their own seeliing, and, as their rights could not be concluded by a judgment 
against the tenant, they were not in a position to insist that the plaintiffs 
sboulâ torego their légal right to proceed against the most convenient défend- 
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ant The landlord could défend the possession of the tenant, as It was his 
right and duty to do on notice of tbe action, but he could do so as well in the 
name of the tenant as Iq his own. At any rate, the plaintifCs had a right 
to eject the défendant, who actually and unlawfully wlthheld from them pos- 
session of their lands ; and It is not correct to say that the controversy In law 
is with the landlord in virtue of whose elaim of tltle the wrongful possession 
is inalntalned. Much less can the plaintifC's right to prosecute his action in 
the courts of the United States, once vested, be defeated by iniposing upon 
hiin an adversary agalnst whom he cannot maintaln the jurisdiction of thèse 
trlbunals. * * * It was quite proper, therefore, for the Circuit Court to 
admit the landlord as a party, for the purpose of defending his tenants pos- 
session, and, through that, his own title; and to this end he might not only 
be permitted to appear as a party to the record and codefendant, but to con- 
trol the défense as dominus litis, raising and conducting such issues as his 
own rights and interests might dictate. And this need not arrest or In- 
terfère with the jurisdiction of the court, already established by the plain- 
tiiïs against the tenant in possession. For such proceedlngs should be treated 
as incidental to the jurisdiction thus acquired, and, auxillary to it, as in like 
cases. In equity, one interested in the subject-matter, thoùgh a stranger to the 
litigation, niay be allowed to intervene pro Interesse suo. Krippendorf v. 
Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 28 L. Ed. 145." 

Stewart v. Dunham, 115 U. S. 61, 5 Sup. Ct. 1163, 29 L. Ed. 329, 
was a creditors' bill, "filed on behalf of the complainants and ail oth- 
er creditors who might come in and share the costs of the litigation," 
and the court said : ' 

"The right of the court to proceed to decree between the appellants and 
the new parties did not dépend upon the difCerence of citizeiiship, because, 
the bill having been flied ,by the original complainants on behalf of them- 
selves and ail other creditors choostng to come in and share the espenses of 
the litigation, the court, in exercising jurisdiction between the parties, could 
Incidentally decree in favor of ail other creditors coming in under the bill. 
Such a proceeding would be ancillary to the jurisdiction acquired between 
the original parties, and it would be merely a matter of form whether the 
new parties should come in as co-complainants, or before a master, under a 
decree ôrdering a référence to prove the claims of ail persons entitled to the 
benefit of the decree. If the latter course had been adopted, no question of 
jurisdiction could bave arisen. The adoption of the alternative is, in sub- 
stance, the same thing." 

Another familiar instance of the introduction of new parties with- 
out ousting the jurisdiction of the court is that of the death of an 
original party and the substitution of his personal représentative. In 
such a case fédéral jurisdiction remains undisturbed, no matter what 
be the citizenship of the new party, for the reason that the interest 
rëpresented by said party was already before the court in the person 
of the deceased. 

_ Hardenburgh v. Ray, i51 U. S. 112, 14 Sup. Ct. 305, 38 U Ed. 93, 
like Phelps v. Oaks, supra, was ejectment, and the court held, quot- 
ing from the syllabus, that, "when the jurisdiction of a Circuit Court 
has fully attached against the tenant in possession in an action of 
ejectment, the substitution of the landlord as défendant will in no 
way afifect that jurisdiction, although he may be a citizen of the same 
State with the plaintifï." 

Freeman v. Howe, 65 U. S. 450-460, 16 L. Ed. 749, so far as perti- 
nent hère, is only an earlier assertion of the doctrine of Sioux City 
Terminal R. & W, Go. v. Trust Co. of N. A., supra, and the same is 
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true of Krîppendorf v. Hyde, 110 U. S. 376, 4 Sup. Ct. 27, 28 L. Ed. 

145. 

In this last case, the court gave a clear exposition of the rule that a 
court in possession of property has jvirisdiction to détermine ail claims 
thereto, regardless of the citizenship of the parties, as f oUows : 

"It has been sometlmes sald that this statement was obiter dictum, and not 
to be treated as the law of the case ; but it was, in point of fact, a substantial 
part of the argument in support of the judgment, and, on considération, we feel 
bonnd to conflrm it in substance as logically necessary to it. For if we afflrm, 
as that décision does, the exclusive right of the Circuit Court in such a case 
to maintain the custody of property seized and held under its process by its 
offleers, and thus to talîe from owners, wrongfully deprivcd of possession, 
the ordinary means of redress by suits for restitution in state courts, where 
any one may sue, without regard to citizenship, it Is but common justice to 
furnish them with an eqUal and adecjuate remedy in the court itself which 
maintalns eontrol of the property, and, as this may not be done by original 
suits, on account of the nature of the jurisdiction as limited by différences 
of citizenship, it can only be accompllshed by the' exercise of the Inhérent and 
équitable powers of the court in auxiliary and dépendent proceedlngs incidental 
to the cause in which the property is held, so as to glve to the claimant, from 
whose possession it bas been taken, the opportunlty to assert and enforce his 
rlght. And this jurisdiction is well deflned by Mr. Justice Nelson, in the 
statement quoted, as arislng ont of the inhérent power of every court of jus- 
tice to eontrol its own process so as to ptevent and redress wrong. * * * 

"No one, eVen in equity, Is entltled to be made or to become a party to the 
suit unless he has an interest in Its object (Calvert on Parties, 13) ; yet it is 
the common practîce of the court to permit strangers to the litigation, claim- 
Ing an interest in its subject-matter, to intervene on their own behalf to assert 
their titles. 

'"When any person,' says Mr. Daniel, Chancery Practiee, c. 26, § T, p. 
1057, 'claims to be entltled to an estate or other property sequestered, wheth- 
er by mortgage or judgment, lease, or otherwlse, or has a title paramount 
to the séquestration, he should apply to thç court to direct an inquiry whether 
the appllcant has any and what interest in the property sequestered. This In- 
quiry is called an examinatlon pro interesse suo ; and an order for such an 
examination may be obtained by a party interested, as well where the property 
consists of goods and chattels or personalty as where it is real estate. Thus, 
In Martin v. Willis, 1 Powl. Ex. Pr. 160, a person claiming title to goods seized 
under a séquestration, obtained an order for an examination pro interesse 
suo, and in the meantime that the goods might be restored to him on his giving 
security.' 

"The same practiee prevails In cases where property is put Into the hands 
of a receiver. Daniel, Ch. Pr. c. 39, § 4, p. 1744. The grounds of this pro- 
cédure are the duty of the court to prevent its process from being abused to 
the injury of third persons, and to protect its officers and its own custody 
of property in their possession, so as to défend and préserve its possession 
exeept by leave of the court. 

"So the équitable powers of courts of law over their own process to prevent 
abuse, oppression, and injustice are inhérent and equally extensive and effi- 
cient, as is also their power to protect their own jurisdiction and officers in 
the possession of property that is in the custody of the law (Buck v. Colbath, 
3 Wall. 334, 18 L. Ed. 257 ; Hagan v. Lucas, 10 Pet. 400, 9 L. Ed. 470) ; and 
when in the exercise of that power it becomes necessary to forbid to strangers 
the restoration of property in that situation, as happens when otherwlse 
conflicts of jurisdiction must arise between courts of the United States and 
of the several states, the very circumstance appears which gives the party a 
title to an équitable remedy at law, and the question of citizenship, which 
might become material as an élément of jurisdiction in a court of the 
United States when the proceeding is pending in it, is obviated by treating 
the intervention of the stranger to the action in his own Interest, as what Mr. 
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justice Story calls, lu Clarke v. Mathewson, 12 Pet. 164, 172, 9 L. Ed. 1041, a 
'dépendent blll.'" 

This Krippendorf Case is referred to approvingly in a later case, as 
follows : 

"The jurisdictlon of the Circuit Court did not dépend upon the cltizenshij> 
of the parties, but on the subject-matter of the litigation. The property was 
in the actual possession of that court, and this drew to it the right to décide 
upon the conflicting claims to Its ultimate possession and control. Minnesota 
Cto. V. St. Paul Ce., 2 Wail. 609, 17 L. Ed. 886 ; People's Bank v. Calhoun, 102 
U. S. 256, 26 L. Ed. 101 ; Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 
28 L. Ed. 145 ; Morgan's Co. v. Texas Central Ky. Co., 137 U. S. 171-201, 11 
Sup. a. 61, 34 L. Ed. 625." 

Central Trust Co. v. Bridges, 57 Fed. 753, 6 C. C. A. 539, so far 
as concerns the point now under considération, is simply an earlier 
déclaration of the same doctrine. 

Society of Shakers v. Watson, 68 Fed. 730, 15 C. C. A. 632, is simply 
in line with Phelps v. Oaks, supra, Stewart v. Dunham, supra, and 
Hardenberg v. Ray, supra, and, at page 736 of 68 Fed., page 638 
of 15 C. C. A., the doctrine of the case is epitomized thus : 

"Permlttlng a party to Intervene in a pending suit to represent an interest 
Involved does not oust the jurisdictlon of a fédéral court already acqulred by 
reason of the diverse cltizenship of the original parties, of whatever state the 
intervenor may be a citizen. Stewart v. Dunham, 115 U. S. 61, 5 Sup. Ot 
1163, 29 li. Ed. 329; Freeman v. Howe, 24 How. 450, 16 L. Ed. 749; Krippen- 
dorf V. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 28 h. Ed. 145 ; Phelps v. Oaks, 117 
U. S. 236, 6 Sup. Ot. 714, 29 h. Ed. 888 ; Osborne v. Barge (C. O.) 30 Fed. 805. 
We thlnk, therefore, that the jurlsdictional objection founded on the cltizen- 
ship of the parties is not well taken." 

In Tug River Coal & Sait Co. v. Brîgel, 86 Fed. 818, 30 C. C. A. 
415, from which complainant quotes the first paragraph of the sylla- 
bus, there were two plaintiffs, one a citizen of New York and the 
other a citizen of Ohio, while the défendant was a citizen of Kentucky. 
After the commencement of the action the New York plaintifï changed 
his citizenship to Kentucky, and it was with référence to that change, 
set up in a plea to the jurisdiction, that the court held, as set forth in 
the first paragraph of the syllabus, quoted in complainant's brief, that 
"the citizenship which détermines the jurisdiction of a fédéral court is 
that which existed at the time of commencement of the suit, and sub- 
séquent changes can neither divest nor confer jurisdiction." There 
were no new parties added, and yet the language quoted might well 
apply, in the absence of the facts with référence to which the language 
was used, to changes of parties. This case clearly illustrâtes and 
strongly emphasizes the fact that, in order to correctly understand a 
décision, it must be read in connection with the facts, upon which it was 
rendered, and particularly is this true of complainant's citations upon 
the point now under considération. In most of thèse citations, the 
opinions of the court, unless the facts of each case are comprehended 
with accuracy and kept steadily in mind, are subject to serions mis- 
construction. 

The distinction between Shields v. Barrow, supra, and Krippendorf 
V. Hyde, supra, and the numerous cases in line with the latter, has been 
indicated as follows: 
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"In the way attempted in the présent case, there are no pjeadlngs on behaU 
of the original plalntiff as against Kemp Van Ee, and could be rione. ïhe 
whole basls of making him a party défendant was in the allégations of 
Swift's answer. This practice, although prevailing in some locallties, is eon- 
demned, by necessary implication, in Shields v. Barrow, 17 How. 130, 145, 
15 L. Ed. 158, by Justice Bradley, in 1873 ; in Searles v. Raiiroad Co., 2 Woods 
621, 625, Fed. Cas. No. 12,586; by Justice Blatchford, in 1868, in I>rake v. 
Goodridge, 6 Blatchf. 151, Fed. Cas. No. 4,062; and in the notes to Daniell, 
Ch. Prae. (6th Am. Ed.) 286, 287. * * * This question of mailing de- 
fendants Is entirely différent from that of an intervention pro interesse suo, 
as authorizecl in Harrison v. Nixon, 9 Pet. 483. 540, 9 L. Ed. 201, Krippendorf 
V. Hyde, ubi supra, and in Morgan's L. & T., etc., Co. v. Texas Cent. R. Co., 
ubi supra, and in the notes to Daniell Oh. Prac. (6th Am. Ed.) 1853. There 
seems to be no doubt that, under the authority of thèse cases, Kemp Van Ee 
would hâve been entitled to an Intervention by summary pétition after the 
fund came into the registry of the court la equity, and to thus maintain hls 
interest. This, liowever, would hâve been an essentially différent proceeding 
from that of making parties to the main controversy, and would hâve been 
of the character of the intervention of Mr. Talbot in the case at bar. This 
question has no relation to the so-called 'class suits," nor to the coming in of a 
cestui que trust or a stoekholder, nor to cases like White v. Hall, 1 Russ. & 
M. 332, where new parties come into the accounting after a decree. In none 
of thèse are the Issues presented by the bill substantlally changed by the inter- 
position of the new parties." Gregory v. Pike, 67 Fed. 845, 15 C. G. A. 33. 

The foregoing review^ of complainant's citations removes any ap- 
parent lack of harmony between them and Shields v. Barrow, and, 
accepting ail of said cases as authoritative hère, the conclusion nec- 
essarily results that a new party cannot be brought into a suit, whose 
présence at its commencement would hâve defeated fédéral jurisdiction, 
unless such party represents an interest already before the court, or 
claims an, interest in property of which the court holds possession. 
Nor is thjs conclusion at ail antagonized by Lilienthal v. McCormick, 
117 Fed. 96, 54 C. C. A. 475. There the cross-complainant, Bank 
of Woodburn, was an original défendant, and, even after the filing 
of the cross-bills, the citizenship of each of the défendants, uhder a 
proper alignment, was différent from that of both complainants. So, 
whatever use may be made of that case as a précèdent on other points, 
it certainly is not an authority to the proposition that a cross-bill may 
introduce a new party, although the citizenship of said party be the 
same as that of the complainant, for the simple reason that the last- 
mentioned fact was not in the case. 

Furthermore, it is worthy of note that the défendants to the orig- 
inal bill had paid into court the sum of $1,063, and I am not sure but 
that this fact brings the case within the principle enunciated in the 
numerous cases already cited, that possession by the court of the prop- 
erty in litigation carries with it jurisdiction to détermine ail claims 
thereto. It is true that the court at page 96 of 117 Fed. (54 C. C. 
A. 475) used this language: "Consolidations, cross-bills, and in- 
terventions do not oust the jurisdiction of the court in the main suit, 
whatever the citizenship of the parties thus brought in may be" : 
but, since there was neither a consolidation nor an intervention in 
that case, the words "consolidations" and "interventions" are without 
application. While there were cross-bills, yet, as I hâve already shown, 
the citizenship of the parties thereto was diverse to that of the com- 
plainants, and of course fédéral jurisdiction was not ousted. More- 
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over, the claus* aijove quoted is obvioùsly btit &é''Statement of a gcn- 
eral iprîncjple, and its limitations are to be founçl in tj^e^authorities 
from which the principle is deduced:,; ïlhetteee case9:.c}t^(j in.said 
clause are ail cases where the property in litîgation was' in'' possession 
of the court. Two of them, Sioux City TetmiitàrRv & :W.. Go, v. 
Trust Co. of North America, and Mo%àn's Ck»! Vv ïéxâs Central R. 
Co-, I bave already noticed. The third, Park y, RailroadCov (C. C.) 
70 Ped. 641, is entirely in Une with the other two,. as-shown by tlie 
followipg extract from the opinion, at page 642 i 

"Havlng iacQUlred Jurlsdiction of the property, anShaylng appoirited reeeJv- 
era with the express consent of the défendant Tailroad, the court does not lose 
jurisdletlon when other persons interested therein come. Ip, anci are inade par- 
ties, even though some of them be citi?ens of the sanje state;with tho?e whose 
interests in the same property are adverse to the Interyenors; for,, when prop- 
erty is In the actual possession of a fédéral circuU;,Ç0l(i^, this draws to It 
the right to décide upon conflicting claims as, to its iùHiJR*te possession and 
control." , :. ., , 

In Osborne & Co. y,,. Barge (C. C.)r30,Fed.; .8^5, the, décision was 
rested on the ground that, inasmuch as the alleged ownersfeip of the 
intervehor went to the validity of the mortgage^i'SO'flght tô be fore- 
closed, therefore the cross-bill was jancillarytP; the. original suit, as 
appears from the second paragraph ojé tne syllàÇùs, which iSi as follows: 

"Where a suit to foreciose a chattel inortgage fs , itroçerly cpgnizable In a 

court of equity, a party.who claims to bè the ownîer of a part of the property 

mortgaged may Intervene In the suit àl though hewôuld baye aremedy by 

•action at law, and In sueh case the court wlll haye Jurlsdîction ôf thé-proceed- 

ing In hls behalf as ancillary to the original sulfc'' .^j 

While it does not appear that the mQrtgageçÏMpperty had been 
sequestered, yet the court- cites in support of ïts'^.fuling ]Preeman v. 
fïowe, Krippendorf v. Hyde, and Phelps v. Oàlcs. The first of thèse 
three cases lends little support to the décision, ànd I présumé that 
it was rested upon a real or supposed analogy to the last two cases, 
in each of which the court had actual possession of , the property. If 
the décision cannot be sustained on this theory, then it is in conflict 
with Shields v. Barrow, and cannot be àccepted as an'authority hcre. 
Mercantile Trust Co. v. A. & P. R. R. Co. (Ç. C.) 70 Eed. 518, is 
clearly in line with Krippendorf v. Hyde, supra, and Morgan's Co. 
y. Texas Central Ry. Co., supra. Indeed, the latter case is cited and 
quoted from in support of the court's ruling. 

In order to avoid any mistake about the matter, the leamed jurist 
who delivered the opinion, Judge Ross, carefully réitérâtes four or 
five times, as the ground of his décision, the court's possession of the 
mortgaged property, as appears from the fo^llowing quotation: 

"Ail of the property covered by both mortgages.that is sltuated within thia 
Judicial district havlng been taken by the, court Into Its possession by means 
of reçeivers, for the benefit of ali parties' «Jneerned tn it, In accordanee with 
tlielr respective rlghts, I am unable to seetany Vftlid reason why every rlght 
«ought to be enforced by the United States Trust Company ;by the bill It 
sieek^ to brlng may not be set up and enfw;osd in the suit brought by the Mer- 
cantile Trust Company, to which It is .alreàdy a'pf\rty. .Havlng the actual 
possession of ail of the property 6t the Atlantic 'iSs' Paciflb Eailroad Company 
situa tfid within thls judicial district thàt Is covered by- thô flrst mortgage to 
• the United States Trust Company, as well aa bythç second itnortgage to tht 
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Mercantile Trust Company, there is surely no good reason why the court may 
not, in the one suit, , agcertaln and détermine how mueli Is due on tlie flrst 
mortgage and hôw much Is due on the second, and decree a sale of the mort- 
gaged property to pay, af ter discharging the uecessary and proper expansés of 
the receivership, flrst, the âtnount due upon the first mortgage, and, next, 
that due upon the second mortgage, with the proper judgment or judgments 
over against the mortgagor for any deficiency that may be found to exist. 
The fact that three foreign corporations, namely, the Atchison, Topeka & Santa 
Fô Railroad Company, the St. Louis & San Francisco Railvvay Company, and 
the Boston Safe-Deposit & Trust Company, are made parties défendant to 
the proposed bill, and are not parties to thé suit brought by the Mercantile 
Trust Company, is unimportant, first, because by the bill the United States 
Trust Company asks leave to bring, no relief is asked against those corpora- 
tions; and, second, if there was, since the rights of the United States Trust 
Gompany'grow ont of Contracts with respect to the subject-matter already in 
the possession and control of the court, that possession draws to the court 
having It the right to décide upon every conflioting claim to Its ultimate dis- 
position and possession that may be held or asserted by either of those cor- 
porations. Morgan's L. & T. R. & S. S, Co. v. Texas Cent. Ry. Co., 137 U. S. 
201, 11 Sup. et. 61, 34 L. Ed.' 625, and cases there cited. They can be brought 
into the suit of the Mercantile Trust Company just as easily as they can be 
made parties to the suit the United States Trust Company seeks to bring. 
The court Itself may, and always would, order them brought in If they shouia 
at any time, pending the suit, appear to be necessary parties to its proper 
détermination. Nor Is any good reason perceived why the United States 
Trust Company, in setting up its rights under its first mortgage in the suit 
of tlie Mercantile Trust Company, may not bring tham into that suit, if it Is 
entitled to any relief against them in connection with the mortgaged property." 

The jurisdiction of a court, as I hâve already shown, growing eut of 
its possession of the property in litigation to détermine ail conflicting 
daims thereto, necessarily carries with it the right to bring in every 
party whose présence is necessary to a full disposition of the case, 
without regard to citizenship, and Judge Ross was unquestionably 
correct, when, referring to the bringing in of new parties, under the 
peculiar facts before him, he said : "The court may, and always would, 
order them brought in if they should at any time pending the suit 
appear to be necessary parties to its proper détermination." 

I am fully satisfied that the cross-bill was improperly filed and 
ought not to stand, for the reason that fédéral jurisdiction would be 
thereby otistçd. While this conclusion is, of itself, sufficient to dis- 
pose of the pending hearing, still, sihce the other two grounds of the 
demurrer and motion hâve been largely discussed in the briefs of both 
parties, and each is a separate and independent objection, which, if 
good, calls for dismissal of the cross-bill, I will présent briefly the 
views I entertain of both grounds. 

Second. 'Assuming, then, for the purposes of the two objections yet 
to be considered, and contrary to what I hâve just held, that the in- 
tervention of the Northern Counties Investment Trust, Limited, did 
not oust, fédéral jurisdiction, and that the intervenor is properly be- 
fore the court, I come next to the question whether or not the fore- 
closure of a junior • mortgage is the proper subject of a cross-bill in 
a suit brought for the forédosuré of a prior mortgage. The rule, es- 
tablished by an pverwhelming current of authorities, is that the 
grounds for the affirmative relief sought in a cross-bill must grow 
out of the transaction on which the original complainant sues. 
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A cross-bîll îë'dèfined as follows: 

"The cross-bill is a bill brought by a défendant In a suit against the com- 
plainant in the sàme suit, or against the other défendants in the same suit, or 
against both, touching the matters in question in the original bill." 1 Beach 
on Modem Equity Practiee, § 421. 

'The same author says: 

"A cross-bill will be dismissed with costs, where It seeks no discovery, and 
makes no défense which was not equaliy available by way of answer to the 
original bill, or by amendments to the answer." 1 Beach on Modem Equity 
Practiee, § 422. ^ 

Another text-writer defines a cross-bill as follo\vs : 

"A cross-bill is a bill flled by a défendant in a suit in equity against one or 
more of the other parties, in order to obtain, either digcQvery of facts in aid 
of his défense, or complète relief to ail parties as to the matters charged in 
the original bill." 1 Foster's Fed. Prae. § 169. 

The expositions of cross-bill given by the courts are in line with 
the définitions above quoted. 
The Suprême Court has said: 

"A cross-bill is brought by a défendant Iq a suit against the plaintifC In 
the same suit, or against other défendants in the same suit, or against both, 
touching the matters in question in the original bill. It is Brought either to 
obtain a discovery of facts, in ald of the défense to thé original bill, or to 
obtain full and complète relief to ail parties, as to the matters charged In the 
original bill. It should not introduce new and distinct matters not embraced 
in the original bill, as they cannot be properly examined in that suit, but 
constltute the subject-matter of an original, indepeudent suit. ^'The cross-blll 
is auxillary to the proceeding in the original suit, and a dependency upon it" 
Ayres V. Carver, 58 U. S. 591-594, 15 L. Ed. 179. 

Again, it has been said: 

"The office of a cross-bill Is either to warrant the grant of affirmative relief 
to the défendant in the original suit, to dbtaiu a discovery in aid «f the dé- 
fense in that suit, to enable the défendant to interpose a more complète défense 
than that which he could présent by answer, or to obtain fuU relief to ail 
parties, and a complète détermination of ail controversies which arise out 
of the matters charged in the original bill. The fact 'that a cross-bill falrly 
tends to accomplish either of thèse purposes is geueraliy a sufïicient ground 
for its interposition. It must seek équitable rplief,, but, subject to this qualifi- 
cation, a complainant who bas brought a défendant into a court of equity In 
order to subject him to an adjudication of his rights in a certain subject- 
matter cannot be heard to say that there Is no equity in a cross-bill which seeks 
an adjudication of ail the rights of the parties to the original suit in the 
same subject-matter. The issues raised by the cross-bill must be so clearly 
connected with the cause of action in the original suit that the eross-suit 
is a mère auxillary or dependency upon the original suit, but, subject to this 
qualification, new facts and new Issues may properly be presented by a cross- 
bill." Springfleld Milling Co. v. Barnard & Leas Mfg. Co., 81 Fed. 261, 26 
O. C. A. 389. 

To the same effect is the following extract : 

" 'A cross-bill,' says Mr. Justice Story (Eq. Plead. § 389), 'ex vl termlnorum, 
implies a bill brought by a défendant in a suit against the plaintifC in the 
same suit, or against other défendants; in the same suit, or against both, 
touching the matters in question in the original bill. A fcill of this kind Is 
usually brought, either (1) to obtain a necessary discovery of facts in aid 
of the défense to the original bill, or (2) to obtain full/relief to ail parties, 
touching the matters of the original bill.' And, as Illuètrative of cross-bliis 
for relief, be says (§ 392): 'It also frequently happent and Jiarticularly, If 
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any question arises between two défendants to a blll, that the court cannot 
make a complète deoree without a cross-blll or eross-bllls to brlng every mat- 
ter In dispute eompletely before the court to be litigated by the proper par- 
ties and upon the proper proofs.' " llorgan's Co. v. Texas Central Ry. Co., 
137 U. S. 200, 11 Sup. et. 61, 34 L. Ed. 625. 

The late Justice Miller held, quoting from the first paragraph of 
the syllabus: 

"A cross-blll wUl be sustalned In the fédéral court, where a défendant Is 
compelled to avail himself of that mode of défense, in order to protect him- 
self from an injustice resulting to him from the position In which the cause 
stands, although the parties plaintiff and défendant, or some of them, are 
citizens of the same state; provided the défendants in such bill are already 
before the court, and are, as parties to the original bill, subject to its juris- 
dlction." Schenck v. Peay, 21 Fed. Cas. 667, Case No. 12,450. 

This case is cited approvingly by Justice Hâtian in Jesup v. Illinois 
Central Ry. Co. (C. C.) 43 Fed. 483-496. 

Again, the rule that a cross-bill must relate to the transactions set 
up in the original bill has been declared as foUows: 

"If It be true that Vannerson and Leverett are both citizens of Georgla, 
the one can hâve in thls court no relief against the other In a cross-bill filed 
to an original blll against them both, which he could not hâve obtained by 
original blll hère. In other words, the fact that they are both sued in one bill 
hère does not confer any power on them to litigate their controversies Inter 
sese in this court Most clearly. If the plea is true, Vannerson had no stand- 
ing in this court as a suitor by original bill. He prays no relief against 
Bâtes, Reed & Cooley. His cross-bill has no relation to the subject-matter of 
their suit, nor Is this cross-bill in any sensé a reply to allégations of the 
original blll. The Circuit Court of the United States Is limited in its juris- 
diction, and, when it does not obtain, it is an intlexible rule that the judiclal 
power of the United States must not be exerted, even If both parties désire 
to hâve It exerted." Vannerson v. Leverett, 31 Fed. 377. 

Again, it has been held, quoting from the syllabus : 

VA controversy between eodefendants to a bill in equity cannot be a matter 
of a cross-blll, unless Its settlement is necessary to a complète decree upon the 
case made by the original bill." Weaver v. Alter, 29 Fed. Cas. 486, Case No. 
17,308. 

Again, it has been said : 

"A cross-blll is llke an original blll, except that It must rest on what Is 
necessary to the défense of an original bill." Brandon Mfg. Co. v. Prime, 4 
Fed. Cas. 19, Case No. 1,810. 

This last case, of which I shall hâve more to say later on, is the 
one in which Judge Wheeler challenges as dictum the statement of 
Justice Curtis in Shields v. Barrow, that "new parties cannot be in- 
troduced into a cause by a cross-bill." 

Osbome & Co. v. Barge (C. C.) 30 Fed. 805, does not antagonize, 
but is in accord with the views I hâve above expressed, so far as 
concerns the relation, which the cause of action set up in the cross- 
bill must bear to that set up in the original bill. In that case, which 
was a suit to foreclose a chattel mortgage, the cross-complainant 
claimed to be the owner of a part of the property in controversy, and 
thus stated a défense to the foreclosure sought in the original bill, 
the court holding, quoting from the third paragraph of the syllabus, 
that "in such a case the party claiming the property need not bave put 
155 F.— 39 
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his Glaim into judgment before filing his cross-bill; as he already has 
such an interest in the property as will enable him to question the 
validity of the mortgage/' 

Lïlienthal v. McCormick, supra, is not an authority on the point 
now under considération, because there a dispute existed as to the 
amount' due thê original complainants and to that extënt the cross- 
bill of the Bank of Woodburn was an attack upon the mortgage of 
said complainant, and thus a part of the transaction on which the 
original complainant sued. Referring to this point, the court, at page 
95 of 117 Fed. (54 C. C. A. 475), says: 

"It is true that, If no suit had been brought by the complainants, the Bank 
of Woodburn could hâve brought suit in the state court to enforce Its liens 
and obtain full relief, but it was properly made a défendant by complainants, 
and having been brought into the suit in the United States court it had the 
right to assert its claims and seek affirmative relief by flilhg a cross-bill for 
the foreclosure of Its liens and it had the right in such suit.to lltigate the 
question whether the complainants had any lien against the property for 
damages." 

Mercantile Trust Co. v. A. & P. R. R. Co., supra, is likewise whol- 
ly inapplicable hère, for the reasons given in a previous référence to 
that case. 

A careful review of the authorities satisfies me that a junior mort- 
gagee, in order to foreclose his own mortgage, cannot, under gên- 
erai rules of equity pleading and practice, by cross-bill or otherwise, 
make himself a party to a suit brought for foreclosure of a prior 
mortgage. That there may be no miscdnstruction of thïs conclusion 
I will add that the words "under gênerai rules of equity pleading 
and practice" are used to save the exception which arises when the 
court has possession of the mortgaged property. 

Third. The third ground which défendants urge in support of their 
demurrer and motion, namely, that "new parties cannot be introduced 
into a cause by a cross-bill," is ' unquestionably supported by Shields 
V. Barrow, supra, and it will be observed, that, in stating this ground, 
I hâve employed the précise language used by the Suprême Court 
in that case. 

Shields v. Barrow has been referred to approvingly in Connolly v. 
Wells (C. C.) 33 Fed. 205-207; Ayres v. Carver, 58 U. S. 591-595, 
15 ly. Ed. 179 ; Randolph v. Robinson, 20 Fed. Cas. 262, Case No. 
11,561 ; Adelbert Collège W. R. U. v. Toledo, etc., Rv. Co. (C. C.) 
47 Fed. 836-846 ; Toler v. East Tenn. V. & G. R. Co. (C, C.) 67 Fed. 
168-170; Gregory v. Pike, 67 Fed. 837-845, 15 C. C. A. 33; and 
Thruston v. Big Stone Gap 1. Co. (C. C.) 86 Fed. 484, 485. And, 
in Ayres v. Carver, 58 U. S., at page 594, 15 L,. Ed. 179, the Suprême 
Court said: 

"A crdss-bill is brought by a défendant in a suit against the plaintiff In the 
samé suit, or against other défendants in the same suit, or against both, touch- 
ing the matters in question in the original bill. * * * The office of a cross- 
bill has been very fully discussed at this term by Mr. Justice Curtis in the 
case of Victor Shields et al., y. Barrow; and I need not, therefore, pursue 
it, but refer only to that opinion for the true doctrine on the subject" 

Nor does the authority of Shields v. Barrow seem to hâve been 
anywhere questioned, until, after the lapse of nearly a quarter of a 
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century, District Judge- Wheeler, sitting in the Circuit Court, refers 
to it as "the remark of Mr. Justice Curtis in Shields v. Barrow,". and 
further says: "That précise question was not involved in that case, 
but the mère dictum of such a judge of such a court would ordinarily 
be followed thereafter by lower courts." Brandon Mfg. Go. v. Prime, 
4 Fed. Cas. 20, Case No. 1,810. The pertinent facts in the case were 
that a cross-bill for affirmative relief had been filed, pursuant to a 
previous order of the court, and' by this cross-bill new parties were 
brought into the case, and a final decree in favor of the original com- 
plainant was rendered against them and the défendants to the origi- 
nal bill, and from this decree an appeal was taken to the Suprême 
Court. The decree was reversed, and the cause remanded to the Cir- 
cuit Court, with directions to that court to dismiss the original and 
cross-bills, on the ground that the Circuit Court could make no decree 
as between the parties originally before it so as to do complète and 
final justice between them without afïecting the rights of absent per- 
sons, whose introduction into the court, since they were citizens of. 
the same state as complainant, would oust the jurisdiction of the court, 
and, on the further ground that the cross-bill brought in néw parties, 
côntrary to the rules of equity pleading and practice, the court de- 
claring that "new parties cannot be introduced into a cause by a cross- 
bill.", It will be observed, that either of thèse grounds, if tenable, 
required a reversai of the decree. This brief summary of the facts 
shows clearly, that Justice Curtis' déclaration, that "new parties can- 
not be intÀduced into a cause by a cross-bill," was not "mère dictum," 
but a direct ruling upon one of the controlhng issues of the case. 

Mercantile Trust Co. v. A. & P. R. R. Co. (C. C.) 70 Fed. 518, 
has already been referred to in another connection, and I shall only 
add hère that said case is in accord with Shields v. Barrow, supra. 
I use this affirmative forni of expression that the two cases are in ac- 
cord, rather than the négative statement that they do not conflict with 
each other, advisedly, and for the reason that, in the latter case, the 
décision was rested solely upon the ground that the court had pos- 
session of the mortgaged property, from which it is fairly, if not 
necessarily, inferable that the décision, in the absence of that fact 
would hâve been difïerent, and this harmonizes the two cases. 

In Shields v. Barrow, Justice Curtis, in announcing the ruling of 
the court that it was error to bring in new parties by a cross-bill, was 
discussing simply a question of gênerai equity pleading and prac- 
tice, without any regard to the exception, which must necessarily 
arise when the court has possession of the property in litigation, 
while, in Mercantile Trust Co. v. A. & P. R. R. Co., the court was 
dealing with this précise exceptional case, and discussing, not the office 
of a cross-bill, or âny other matter of procédure, but the jurisdiction 
and duties conferred and devolved upon the court by its possession 
of the property in litigation. Indeed, Judge Ross, in order to reach 
the substance of the controversy, brought before him solely through 
the court's possession of the mortgaged property, was insistent to 
brush aside any mère considération of pleading or; practice, and, there- 
fore, referring to three foreign corporations, who were parties to the 
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proposed bill but were not. parties to the suit brought by the Mer- 
cantile Trust Company, he said: 

"Nor is there any good reason percelved why the United States Trust Com- 
pany, In setting up Its rlghts under Its flrst mortgage in the suit of the Mer- 
cantile Trust Company, may not brlng them Into that suit, if it is entitled to 
any relief against them in connection wlth the mortgaged property. Wheth- 
er by a cross-bill, pure and simple, or by a bill in the nature of a cross-bill, 
is immaterial. In such a matter mère names are nothing. Hère was a prop- 
erty, constltuting a llnk In a great transcontinental rallway, Incumbered by 
two mortgages for large amounts, and In such a condition as rendered it Im- 
peratlve on the part of the court, at the suit of the second mortgagee, to take 
it Into its possession, and operate It by means of receivers, in order to con- 
serve the property, and to protect the interests of ail parties concerned in it 
Wlth the property thus in the possession and control of the court, at the suit 
of the second mortgagee the holder of the flrst mortgage was made a party 
défendant by an amended and supplemental bill, and properly so made." 

While the opinion of the court quotes Judge Wheeler's criticism of 
Shields V. Barrow, yet it is done without words of approval, the only 
comment being as f ollows : 

"The distinction ref erred to in the note to section 399 of Story on Bqulty 
Pleâdlng, above cited, and In the authorities there ref erred to, between a 
cross-bill merely défensive In its character and one which seelis affirmative 
relief In respect to matters connected veith the subject embraced by the 
original bill, is a very just and proper one." 

And I repeat, with référence to this statement, what I hâve said of 
others, that, read in the light of the facts then before the court, it 
was accurate, but its use as an authority in connection with another 
and wholly différent state of facts, is an erroneous application. 

I am of opinion that the second and third objections to the cross- 
bill, as well as the fîrst one, following the order in which I hâve ar- 
ranged them, are well taken, and the demurrer and motion will be 
accordingly sustained and allowed. 



CLEARWATER TIMBER CO. v. SHOSHONE COUNTT, IDAHO, et aL 

(Circuit Court, D. Idaho, N. D. June 29, 1907.) 

No. 363. 

, Taxation— Public Lands Selected in Lieu of Foeest Reseeve Lands— 
Passing Or Equitable Title. 

Under the several acts relating to forest réservations which permit 
private owners of lands therein to transfer or relinquish the same to the 
government and to sélect other public lands In lieu thereof, no exchange 
Is effected until approved by the Land Department. The act of Mareh 2, 
1S99 (30 Stat. 993, c. 377), establishing the Mt. Rainier National Park, ex- 
pressly provides for the approval of the Secretary of the Interlor, but the 
gênerai act of June 4, 1897 (30 Stat. 34, c. 2 [U. S. Comp. St 1901, p. 
1538]), cpntalns no such express provision, and the approval may be made 
by the Commissioner of the General Land Office under paragraph 18 of the 
mies adopted by the department thereunder. In elther case, it Is con- 
templated that the department shall, through proper offlcers, eonsider ail 
questions of law and faet afifecting the title and validlty of the convey- 
ance of the base lands, and the character and condition of the lieu lands 
selected, and, until that has been done and a formai approval given, the 
équitable title to the lands selected does not pass from the government. 
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nor does the applicant acqulre flny right of possession thereto, and they 
are not subject to taxation, espeelally in vlew o( the fact that the depart- 
ment requires the applicant to pay ail taxes levled on the base lands up 
to the time the exchange is approved. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 45, Taxation, §§ 31, 
35, 38^4. 

Of équitable tltle to public lands, see note to Northern Pae. E. Co. 
V. Wright, 4 C. C. A. 196.] 

2. Same— Effect or Deed to Public Lands. 

A railroad company which owned patented lands wlthln national forest 
reserves conveyed the same to the United States, and selected other pub- 
lic lands In lieu thereof, as permitted by statute. Thereafter it executed 
a deed to the lands so selected to complalnant, but several years elapsed 
before such sélections vs^ere approved by the Land Department and be- 
fore the lands weie even surveyed. Eeld, that the fact of its convey- 
ance gave the county no right to tax such lands in the meantime while 
they remalned unsurveyed public lands of the United States. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 45, Taxation, S§ 
40, 41.] 

3. Same— Suit to Enjoin Collection or Taxes. 

That a complainant was not the owner of lands at the tIme of an Il- 
légal levy of taxes thereon does not deprive it of the right to maintain 
a suit In equity to enjoin the enforcement of such taxes by a sale of the 
lands after it bas become the owner. 

4. Same— Pleadinq— Waiveb of Defkct in Allégations. 

A complalnant is not debarred from malntainlng a suit to enjoin the 
enforcement of taxes illegally levied upon lands because its blll did not 
allège It to be the owner of such lands where no objection was taken to 
the pleading, and the proofs, taken by stipulation, establish its owner- 
ship. 

5. Same— Peopebty Subject to Taxation — Unsueveted Lands. 

Lands which hâve not been offlcially surveyed by the United States are 
not as a rule taxable, nor are they under the statutes of Idaho, and such 
a survey Is not completed until it has been accepted by the Land Depart- 
ment. 

In Equity. 

James E. Babb and Stiles W. Burr, for complainant. 
Walter H. Hanson, for défendants. 

DIETRICH, District Judge. This suit was brought to vacate and 
annul certain assessments and tax sales of real property claimed by the 
ccanplainant. The bill was iiled January 9, 1906. The territory em- 
bracing said lands was formerly situated within the limits of Sho- 
shone county, but afterwards, as a resuit of the élection of 1904, the 
same became annexed to Nez Perce county, pursuant to an act of the 
Législature of Idaho passed in thë year 1904. The assessments in 
question were made in the years 1903 and 1904, and, the taxes thus 
assessed not having been paid by the plaintifï, sales for delinquency 
were made in the years 1904 and 1905, and certificates of such sales 
were issued to Shoshone county, the purchaser. 

In its bill the plaintifï sets forth, in substance, the following facts : 
It is a corporation organized under the laws of the State of Washing- 
ton, and it has complied with the laws of the state of Idaho relative 
to foreign corporations doing business in the latter state. It is the 
owner and entitled to the immédiate possession of certain tracts îuid 
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parcels of land formerly situat«â in Shoshone county, but now situated 
in Nez Perce county, statei ©fi idabo/which lands are described in 
différent groups, the first group aggregàting 16,565.76 acres, a second 
group aggregating 3,560 acres, a third group containing 3,523.20 acres, 
also a fourth group embracing 22,583.45 acres. It is alleged that 
ail of thèse lands, at the dates of the assessments complained of, were 
vacant and unoccupied. The plaintiff is the grantee of the Northern 
Pacific Railway Company, which, in turn, is the successor in interest 
of the Northern Pacific Railrqàd Company, and; it is- averred, ail of 
thèse 'lands were selected by the Northern Pacific Railway Company 
in lieu of lands relinquished hy it to the United States, the first group 
having been selected in lieu of lands so relinquished pursuant to an act 
of Côngress approved March 2, 1899 (30 Stat. p. 993, c. 377), estab- 
lishing the Mt. Rainiër National Park, and the second group having 
been selected pursuant tû the provisions of the gênerai act approved 
June 4, 1897 (30 Stat. 34, c. 2 [U. S. Comp. St. 1901, p. 1538]), 
under which the Priest River Forest Reserve was established, aiid the 
^ird group having been selected pursuant to the provisions of said 
act of June 4, 1897, undei"'*hich the Le^is and Clark Forest Reserve 
was established, and the fourth group having been selected in part 
under the provisions of' said act'of June 4, 1897, and in part under said 
act of IVÎarch 2, 1899.', Ail of said lands, it is averred, were selected 
by the Northern Pacific Railway Company during the years 1900 and 
1901, while the same were unappropriated public lands of the United 
States, by the filing of sélection lists in the United States District Land 
Office at Lewiston, Idaho. It is alleged that at the time of the 
Sélection the lands described in the first group weré unsurveyed. It 
doés not appear from the biU whether the lands described in the other 
three groups were surveyed or unsurveyed at the time the sélection 
lists were filed. The sélection lists so filed were transmitted to the 
office of the Commissioner of the General Land Office, and, it is 
averred, the lands therein described remained the property of the 
United States and a part of the public domain until the approval of said 
sélections by the Secretary of the Interior and until the issuance of 
patents therefor, it being the duty of the officers of the Interior De- 
partment, before such sélections were approved, to détermine whether 
the lands specified in said lists, as the bases for the lands so selected, 
were situated within the limits of the Mt." Rainier National Park, 
the Priest River Forest Reserve, and the Lewis and Clark Reserve, 
respectively, and whether the same had been duly and properly con- 
veyed to the United States in accordance with the provisions of said 
àcts of Côngress and whether the title to said base lands was, at the 
time of the conveyance thereof to the United States, vested in the 
Northern Pacifie Railway Company, and whether the lands so selected 
were subject to sélection under the provisions of said acts. 

It is f urther averred, relative to the said first group of lands, that 
no détermination of said questions of fact and no approval of said 
sélections were made by the officers of the Department of the Interior 
until the 7th day of June, 1905, and that patent therefor was issued on 
the 12th day of June, 1905. And, as to the second group, it is averred 
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that the said questions of fact were determined in favor of the selector 
and the sélection was approved April 21, 1905, and patent issued May 
0, 1905. And, as to the third group, it is averred that the sélection 
was net approved until May 2, 1905, and patent issued May 30, 1905. 
Thereafter, on the 12th day of September, 1905, by warranty deed, 
the Northern Pacific Railway Company conveyed ail of the lands em- 
braced in said three groups to the plaintiflf. As to the status of the 
title of the fourth group, it is alleged that none of the sélections or 
sélection lists hâve evei' been approved by the ofiicers of the De- 
partment of the Interior, nor has any patent ever been issued. It is 
averred that ail the lands embraced in said group are "the exclusive 
property of the United States and a part of the public domain of the 
United States" ; that, if the sélections of said lands so made by the 
Northern Pacific Railway Company are hereafter approved and patents 
issue therefor to the Northern Pacific Railway Company, "then your 
orator expects to acquire title to the same from the said Northern 
Pacific Railway Company," but it is averred that neither said railway 
Company, nor the plaintiflf, nor any other person, has any title, estate 
or interest, légal or équitable, in or to any of said lands. 

After thus setting forth the history and status of the title to the 
varions groups of land, the plaintifï proceeds to aver that in the year 
1903 the officers of Shoshone county entered upon the assessment books 
of said county a description of ail of said lands and assessed the same 
to the plaintifï, the taxes so assessed amounting to $7,882, and that 
ail of said lands were valued and assessed and levied upon in one single 
parcel without division or apportionment. Thereafter, said taxes not 
having been paid and the same being delinquent, ail of said lands were 
after advertisement ofïered for sale on July 13, 1904, in a single parcel, 
and were bid in by and struck ofï to the défendant, Shoshone county, 
for the sum of $8,007.45, and a tax certificate therefor was issued to 
the purchaser, and was made of public record in said county. Similar 
allégations are made relative to the assessment and sale of the same 
lands for the taxes of 1904. It is averred that the défendants claim 
and assert that no part of the land so sold can be redeemed from either 
of said sales, except upon the payment of the entire sum for which said 
lands were struck oflf to Shoshone county, together with interest, etc. 

Thereupon, follow a number of allégations relative to the interest 
claimed by Shoshone county and the interest claimed by Nez Perce 
county in said tax certificates, by reason of the ségrégation of the 
territory embracing thèse lands, from Shoshone county, and its an- 
nexatioB to Nez Perce county; also a number of allégations for the 
purpose of showing that the tax certificates, and the tax deeds which 
will follow in the course of time, will create a cloud upon the plain- 
tifï's title to said lands. After service of subpœna, the défendants ap- 
peared and demurred to the bill, upon the ground that it did not state 
facts sufificient to entitle the complainant to the relief prayed for. This 
demurrer was on August 15, 1906, after argument, overruled by my 
predecessor, Hon. James H. Beatty. Thereafter the défendants an- 
swered, and to this answer the complainant filed a replication. The 
answer expressly admits substantially ail of the allégations of the bill, 
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excepting those relating to the dates of the approval of the varions 
sélections referred to in the bill, and the averments involving mixed 
questions of law and fact as to the assessability of the lands in ques- 
tion during the years 1903 and 1904. The défendants deny that the 
Northern Pacific Railway Company, by deed, transferred the lands 
embraced in the first three groups described in the complaint on the 
12th day of September, 1905, and, upon the other hand, they allège 
that thé Northern Pacific Railway Company, by warranty deed, con- 
veyed to the plaintifï ail of the lands embraced in the four groups on 
the 30th day of July, 1901, which deed, it is alleged, was recorded in 
the office of the county recorder of Shoshone county, on page 13 of 
Book 20 of Deeds. Thereafter, on April 25, 1907, a written stipula- 
tion, signed by counsel for the respective parties, was filed, wherein it 
is agreed, in substance, that the facts as alleged in the bill of complaint 
are true, excepting only the allégations as to the date the sélections were 
approved and patents were directed to be issued, and as to the dates 
détermination was made of the questions of fact upon which the 
sélections were based. There is also attached to the stipulation a 
copy of the instrument referred to in the answer as a deed from the 
Northern Pacific Railway Company to the plaintifï, dated July 30, 
1901, and which was recorded in the office of the county recorder of 
Shoshone county on Augfust 12, 1901. This instrument, after reciting 
that the railway company had contracted to sell and convey to the 
plaintifï the lands therein described, states that, in compliance with said 
contract, the railway company "does grant, bargain, and convey" 
to the plaintifï certain lands in Shoshone county, which are particularly 
described, and which aggregate 45,000 acres, and which are, with 
slight discrepancy, the same lands described in the bill of complaint. 
The railway company therein covenants that it, the railway company, 
"has not made, donc, executed, or sufifered any act or thing what- 
soever" whereby the premises described are or shall be imperiled, 
charged, or incumbered, and the railway company further covenants 
to warrant and défend the title to said premises, "except as against any 
taxes and assessments levied or assessed against said land during the 
year 1901 and the years subséquent thereto, which the said party of the 
second part hereby assumes to pay." Thereafter, on May 24, 1907, 
by agreement of counsel for the respective parties, made in open court, 
an order was made that the cause be submitted on the pleadings, the 
stipulation referred to, divers dépositions, and a large number of ex- 
hibits, most of which are transcripts of certain records and files of the 
United States Land Office at Lewiston, Idaho, and of the General Land 
Office at Washington. Practically ail of this évidence relates to the 
history of the sélection lists from the time they were filed until patents 
were issued, and to the officiai survey of the townships in which the 
lands in question are situated. There are also transcripts of the as- 
sessment books of the défendant county. AU of the lands in question 
are situate in townships 38, 39, and 40 North, range 5 East, and town- 
ships 38, 39, and 40 North, range 6 East. The plats of thèse town- 
ships were certified by the Surveyor General of Idaho May 9, 1903, 
were accepted by the Commissioner of the General Land Office, Jan- 
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iiary 15, 1904, and were filed in the local land office at Lewiston, Idaho, 
February 24, 1904. Ail of the sélection lists covering the lands in 
question were filed prior to October 1, 1900, namely, at various dates 
in September, 1900. Thereafter, pursuant to the requirements of law 
and the régulations of the department, the railway company, in due 
time after said lands were surveyed and the plats thereof accepted and 
filed in the local land office at Lewiston, filed supplemental or amend- 
atory lists, adjusting the original lists to the government surveys. 

The record also discloses the fact that some protests were made or 
contests instituted and carried on against the claim of the railway 
Company to certain of the lands selected ; and also that examinations 
were made by examiners of the Interior Department for the purpose 
o:^ determining whether or not the lands selected were vacant and un- 
appropriated, and were, under the law, subject to approval and patent 
to the railway company, and whether or not the lands which the rail- 
way company offered to release could properly, under the law, be 
considered base lands, and whether or not the same were duly released 
by the proper parties in interest in accordance with law, and whether 
or not the lands selected were minerai in character, and other facts 
pertinent to the gênerai question whether or not the railway com- 
pany could of right sélect the lands described in the lists as lieu lands. 

The exhibits, in much détail, set forth the various steps taken by 
the railway company and the officers of the Interior Department be- 
tween the date of the filing of the original lists by the railway company 
and the date upon which patents finally issued, but, in my view, it is 
unnecessary particularly to set forth thèse détails for the purpose of 
elucidating and applying the prmciples of law by which the rights of 
the parties hereto must be adjudged. The lands embraced in the first 
group described in the complaint, amounting to 16,565.76 acres, were, 
as heretofore stated, selected under the provisions of the act of March 
2, 1899 ; also a considérable portion of the lands described in the fourth 
group were selected under the provisions of this act. This act pro- 
vides that upon the exécution and filing with the Secretary of the In- 
terior by the Northern Pacific Railway Company of a proper deed 
releasing and conveying to the United States the lands which it right- 
fully claimed in the Mt. Rainier Forest Reserve, as created by said act, 
also in the Pacific Forest Reserve, whether the same were surveyed or 
unsurveyed, and which were situated opposite the railway company's 
constructed road, the railway company was authorized to sélect an 
equal quantity of nonmineral public lands to which no adverse right or 
claim had attached or had been initiated at the time of making the 
sélection, such land lying within any state through which the rail- 
road of said railroad company extended. The act further provides that 
in case the tract so selected should, at the time of the sélection, be 
unsurveyed, the railroad company should, within three months after 
the lands were surveyed and the plats filed, file a new sélection, de- 
scribing the lands selected in accordance with the surveys. It is 
further provided that new descriptions might be given so as to make 
the sélections conform to the surveys.: It is further provided: 

"That upon the filing by the said railroad company at the local land of- 
fice of the land district in which any tract of land selected is situated and 
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the payment of-the fees prescribed by law In analogous cases, and the ap- 
proval of the Secretary of the Interior, he shall cause to be exeçuted in due 
form of law, and delivered to said company, a patent of the United States 
conveylng to it thé lands so selected." 

With regard to the first group of lands and selecticms under the 
provisions of this act, the proofs show a report made by examiners 
of the department May 3, 1905, upon certain questions, and on May 
19, 1905, another examiner's report, to the effect that the tracts selected 
Were not returned as minerai, and were not in conflict with any mining 
claim of record. And thereafter the' Acting Commissioner of the 
General L,and Office recommended to the Secretary of the Interior 
that the sélections be approyed, and that a patent be isëued to the 
Northern Pacific Railway Company as the successor in interest to the 
Northern Pacific Railroad Company. On June 7, 1905, the sélection 
was approvedby the Secretary of the Interior, and patent issued June 
12, 1905. . Similar proceedings, as the prôof shows, were taken relative 
to the lands embraced in the fourth group described in the complaint 
and selected under the provisions of, this act; ail the examinations 
and i reports of the examiners being made in 1906, and the approvals 
by the Secretary of the Interior having been made and endorsed June 
4, June 28, and August 28, 1906. 

The other lands described in the complaint, namely,.the second and 
third igroups and a part of ^ the. fourth group, were selected under the 
provisions of. the gênerai àct of June 4, 1897. The lists conveying 
thèse sélections are No^ 3,214, filed in the < local land office September 
28, 19<)0, for '9,065.72 aci:es, and No. 3,215, filed September 25, 1900, 
for :2',S60 acres, and No.- 3,216, filed the same day for 8,523.30 acres. 
As alceady indicated, ail oi the townships in which thèse lands are 
situated were at the time of the filing of thèse lists unsurveyed. 

The rules of the department in force both at the time of tendering 
thèse lists, artd at the time: the plats of thèse townships were filed in 
the local land office, after the surveys had been accepted and approv- 
ed, provided that the sélections of unsurveyed lands must be made 
to conform to the survey within 30 days after notice from the local 
land office to the party. making the sélection of the receipt at the local 
land office of the approved plats, and, further, that no sélections upon 
unsurveyed lands would be passed to patent until after four months fol- 
lowing the filing of the plats in the local land office, in order that 
any person claiming an adverse right might thus hâve ample oppor- 
tunity to file protest ahd otherwise to assert his claim to any of the 
land includedin the sélection lists. Complying with thèse rules, the 
railway company on March 21, 1904, filed in the local land office at 
Lewiston supplemental lists, adjusting hsts 3,214, 3,215, 3,216 to the 
officiai surveys. The filing jackets in the General Land Office, cover- 
ing thèse three sélections, bear the ; foUowing, among other indorse- 
-ments: On jacket Noj 3,214: "Approyed by Commissioner Jurte 12, 
1903 ; approved for patent December 6, 1905." On jacket No. 3,215 ; 
^'Apprdved by Commissioner October 16, 1902; approved for patent 
April 21, 1905." And on filing jacket No. 3,216 : "Approved by 
Çomniissioner October 16, 1903; approved for patent May 2, 1905." 
The patent 'covering list No. 3,214 was issued December 21, 1905, 
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ànd patent çovering list No, 3,215 was issued May 5, 1905, and pat- 
ent covering list No. 3,316 was issued May 30, 1905. The record does 
not disclose the approval of any one of the three lists by the Secretary 
of the Interior. While it is not entirely clear from the record what 
was intended by the first approval of the Commissioner upon each 
one of the lists, it is obvions that, under the rules of the department 
and from the other indorsements and entries upon the filing jackets 
covering each list, sueh approval could not hâve been intended to be 
final and gênerai in its nature, but it must hâve been confined to cer- 
tain facts or features of the application. The record discloses the 
existence of contests and protests long after the first approval in each 
case, and the further fact that steps were being taken, during the pe- 
riod elapsing between the first approval and the final approval for 
patent, to détermine and define the rights of the railway company. 
It also appears that on the filing of the supplemental lists, after the 
lands were surveyed, the original list No. 3,314 contained 88 acres 
in excess of the base lands. Accordingly, on March 31, 1905, the 
railway company tendered a deed for 80 acres, additional base lands, 
and $10 in cash to cover the remaining eight acres excesS. 

In furthej- illustration of the fact that as late as 1905 the rights 
of the railway company to the lands described in lists 3,314, 3,215, 
and 3,'316 were only inchoate, and that the exchange of the profïered 
base lands for the selected lieu lands had not been consummated, and 
that the ofïer of exchange by the railway company had not been ac- 
cepted by the Interior Department, référence may be made to a letter 
of the Assistant Commissioner, dated September 11, 1905, adyising 
the local officers at Lewiston, Idaho, that the appeal of William Mc- 
Bride, a claimant to some of the lands embraced. in list 3,314, had 
been dismissed, and that "said décision, therefore, has become final, 
and the case is hereby closed." And,, again, in a letter from the As- 
sistant Commissioner to the^ local officers at Lewiston, dated Feb- 
ruary 8, 1905, the writer, referring to list 3,316, advises that the claim 
of James H. Estes to lands embraced in said list had been finally dis- 
posed of, and then says: 

"Turning to said lieu sélection 3,216 for final examlnation on Its merits 
prier to patenting same, it is ascertained that the company neglected to fur- 
nish complète proof of nonliability for taxes and certiflcates as to freedom 
from fédéral judgments." 

And in the same letter, after discussing the laws of Montana (in 
which State the base lands are sitUated) relative to taxes and the liens 
of taxes and judgments, the writer directs the local officers to "call, 
therefore, for one certificate covering above basis land, which will, if 
the facts warrant, serve to extend the above certificate to about the 
présent time." And, as to judgments in the same letter the writer 
requires the selector — that is, the railway company — to "furnish cer- 
tificates of clerks of said courts to the efïect, if the facts warrant, that 
there are no judgments entered nor suits pending, as shown by the 
records of the respective courts, against any of the grantors (that 
is, the Northern Pacific Railroad Company and 'the Northern Pacific 
Railway Company) herein, that could operate as a lien on the lands 
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sînce Jùly 19, 1899, when said lands were patented to the company." 
And the local officers werç' theretipon directed to serve upon the prop- 
er parties a cop>y of this letter. Thèse are merely illustrations. Oth- 
ers might be given. But, in view of the status of the sélections, as 
indicated by thèse illustrations, how can it be successfuUy contended 
that the right of the railway company became complète or that it had 
fuUy acquired the équitable title to the lands referred to in its orig- 
inal lists, until the lands had been surveyed, and the plats thereof 
had been approved or accepted by the proper représentatives of the 
government, and the railway company had complied with the rules and 
régulations of the department by fîling supplemental or adjustment 
lists, and also by complying with the requirements as to conveyance 
to the United States of the title to the base lands, free from liens and 
incumbrances ? Suppose that the railway company, after having been 
served with a copy of the Assistant Commissioner's letter of February 
8, 1905, above referred to, and relating to list No. 3,216, had failed 
or refuséd to comply with the requirements of the Commissioner as 
to furnishing certificates aiid abstracts, could it be asserted that the 
company could hâve compelled the acceptance by the government of 
the exchange which it had tendered by the filin g of its sélection lists? 
It is possible, but I do iiot décide, that if the officers of the depart- 
ment should arbitrarily and without reason neglect or refuse foïmally 
to approve the profïered exchange, the selector having donc ail that 
was required of him under the law and the rules and régulations of the 
department, and it appearing that the base lands and the lieu lands 
were of the character and in the condition contemplated by the law 
and régulations of the department entitling the selector to make the 
exchange, the right of the selector should be held to be complète, and 
that it should, for some purposes, be regarded as the équitable owner 
of the selected lands without the approval of the officers of the de- 
partment. But it is not cotitended that such conditions existed in this 
case. There is no claim, and, indeed, there is no évidence in the 
record, that either the selector or the officers of the department care- 
lessly or willfuUy delayed the final approval and patent of the sélec- 
tions. I hâve, therefore, concluded to hold that under the circumstan- 
ces as disclosed by the record of this case the équitable title to the 
lands selected under the act of March S, 1899, did not pass to the 
railway company until the sélections were approved by the Secretary 
of the Interior, and that the équitable title to the lands selected under 
the act of June 4, 1897, did not pass to the railway company until the 
sélections were approved for patent by the Commissioner of the Gen- 
eral Land Office, and that the lands were not subject to taxation prior 
to approval, 

That as a gênerai rule approval ofa proper officer is necessàry 
seems to be conceded by counsel for the défendants, for in his brief 
he uses the following language : 

"But It Is true, and the défendants concède it to be well settled, that, 
where the act of Congress has granted to a railway company certain lands 
In Heu of lands whlchmay hâve been preylously entered, within the place 
limlts, such Heu lands selected by the railway company are not subject t» 
taxation until thè sélection is approved bjf^the Interior Department" 
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Counsel suppléments this statement by saying that he has been 
unable to find that in any case decided by the courts the tax was 
levied under a law similar to that obtaining in this state. But I do 
not think that, under the facts and circumstances disclosed by the 
record, the case can be taken out of the gênerai rule by any pecuhari- 
ties of the statutes of Idaho relative to the assessment of property and 
the collection of taxes thereon. Indeed, the Idaho statutes are not 
radically différent from those found in many, if not most, of the 
western states. In Wisconsin Railroad Company v. Priée County, 133 
U. S. 496, 10 Sup. Ct. 341, 33 L. Ed. 687, there was involved the con- 
struction of a congressional act similar to the act of March 2, 1899. 
That action, like this, was brought by the railway company against the 
county to enjoin the collection of taxes levied upon lands selected by 
the company, the sélection not having been approved by the Secretary 
of the Interior. Perhaps nowhere is there a more comprehensive, 
and at the same time more guarded, statement of the principles govem- 
ing the taxability of lands, the légal title to which is in the United 
States, than that contained in this décision. After adverting to the 
familiar law that a state has not the power to tax the property of the 
United States within its limits, and that usually the possession of the 
légal title by the government deterrhines both the fact and the right of 
ownership, Mr. Justice Field, who delivered the opinion of the court, 
speaks as follows : 

"There 1b, however, an exception to this doctrine wlth respect to the public 
domain, which Is as well settled as the doctrine Itself, and that is that where 
Oongress has prescribed the conditions upon which portions of that domain 
may be allenated, and provided that upon the performance of the conditions 
a patent of the United States shall issue to the donee or purchaser, and ail 
sueh conditions are complled wlth, the land allenated being distinctly deflned, 
it only remalnlng for the government to issue its patent, and until such issue 
holding the légal title In trust for him, who in the meantime Is not excluded 
from the use of the property — in other words, when the government has ceas- 
ed to hold any such rlght or interest In the property as to justify It in with- 
boldlng a patent from the donee or purchaser, and it does not exclude hlm 
from the use of the property — then the donee or purchaser will be treated as 
the bénéficiai owner of the land, and the same be held subjeet to taxation as 
bis property. This exception to the gênerai doctrine Is founded upon the 
prlnciple that he who has the rlght to property, and is not excluded from 
Its enjoyment, shall not be permltted to use the légal title of the government 
to avold bis just share of state taxation." 

The grant in that case was to the state of Wisconsin, and the lands 
80 granted were by the state conveyed to the plaintifif company in aid 
of the construction of a railroad in accordance with the purpose of the 
act. By the terms of the act, where rights had attached to any of the 
lands granted, lieu lands were authorized to be selected by agents of 
the state "subjeet to the approval of the Secretary of the Interior." 
While this language is not precisely the same as that contained in the 
act of March 2, 1899, the meaning is, in my judgment, substantially 
the same. In either case the sélection must hâve the approval of the 
Secretary of the Interior. In discussing the status of the title to 
lands selected under the provisions of the Wisconsin act, and the tax- 
ability of the lands after they had been so selected and prier to the ap- 
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proval of the sélection by the Secretary, Mr. Justice Field uses the 
foUowing language : ^ . 

"The approval of the Secretary was, essentlal to the effleacy pf the sélections, 
and to give to the company àny title to the lands sel'ected, Hls action in that 
matter was not ministerlal, but judiclal. He was required to détermine. In 
the flrst place, wliether there wére àny' deflcieacies In the land granted to the 
Company which were to be snpplied from indemnity lands; and, In the second 
place, whether the particular, indemnity lands selected could be properly taken 
(or thpse deficiencles.' In order to reaeh a proper conclusion on thèse two 
questions, he had aiso to Inquire and détermine whether any lands In the 
place iimits had been prerîbusly disposed of by the government, or whether 
any pre-emption or homestead rights had attached before the Une of the road 
was deflnitely flxed. There could be no indemnity unless a loss was estab- 
lished. And, in determinlng whether a particular section could be takeu as 
indemnity for, the losses sustained, he was obliged to Inqulre hito the condi- 
tion ôf those indemnity lands, and détermine whether or not any portion of 
them had been appropriated for any other purpose, and, if so, what portion had 
been thus appropriated, and what portion stlll remained. This action of thç 
Secretary was required, not merely as supervisory of the action of the agent 
of the State, but for the protection of the Ûnlted States agaiiist an improper 
appropriation of their lands. Until the sélections were approved, there were 
nO' sélections in f act, only preliminary proceedings taken for th.it purpose ; 
and the indemnity lands remained unaffected in their title. Until then, the 
lands which mlght be taken as indemnity were incapable oï . î^entiflcatlon. 
The prbposed sélections remained thp property of the United States. The 
gorernment was, indeed, ■' rtnder a promise to glve the company indemnity 
lands in lieu of what might be lost by the causes mentioned. But such promise 
passed no title. and, until It was executed, ereated no légal interest which 
could be enforced in the courts." 

'Thëreupon the court States that : ■ - 

"It;'fôIlo'«»^s from thèse Views, that the Indemnity làiids descrlbed in the 
'èbmpiâfht wëre not feubjèct'-to' taxation as the property of the railroad company 

In prindple I am unablë to distinguish this case from the case at 
\tiaf, ëp f^âr as the sélections- under the act of March '3, 1899, are con- 



À$t to the sélections under the act of June 4, 1897, counsel for com- 
plâinânt vigorously urges that, before the équitable title passes, the 
sélections must haye the approval of the Secretary of'tbe ïnterior and 
th^f suçh approval béiiig'evidenced in the record only by the issuance 
of the patents, the dates upon which the patents were issued should 
be accepted as the dates upon which the right of the selector first ac- 
crued and upon which the lands first became taxable. As already in- 
dioâted,' I am unâble to accept this view. The act bf 1897 does not 
in terms designate the pérson or officer by whom the sélections shall 
be approved; While it is true, as contended, that, in the absence of 
spécial provisions to the ' contrary, the Secretary of the Intérior has 
gênerai supervision of the disposition of the public lands, it does not 
follow that such supervision must in ail cases be personally exercised. 
It is a matter of common knowledge that; under the gênerai rules and 
régulations promulgated by the Secretary of the ïnterior, inferior of- 
iicers perform many fuhctions in the disposition of public lands; and 
it is also a familiar fact that in cases of private entries of lands under 
the hdmestead or other laws, as soon as the final proof is submitted in 
the local oiifi ce and payment made by the entryman and final certificate 
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issued as évidence of the acceptance of the proof and the purchase 
price, the entryman is recognized as being the équitable owner of the 
lands so entered, with substantially complète dominion over such lands, 
including the right of aliénation ; and, after final or patent certificate 
is thus issued by the local officers, such lands are held to be taxable. 
It is likewise compétent for the Secretary, under gênerai rules, to 
invest the Commissioner of the General Land Office with authority 
to approve lieu sélections made under the provisions of the act of June 
4, 1897, and this, I think, the Secretary has donc. Whether the 
approval of the Commisioner is final and absolute or not is, in my 
judgment, immaterial. His action may still be subject to review by the 
Secretary, but nevertheless upon his approval the transaction is con- 
summated. The action of the register and receiver in accepting the 
proof and issuing final certificate to the entryman, under the homestead 
laws, may be set aside, but that fact does not alter the gênerai rule 
that, when they accept final proof and receive the purchase price of the 
land and issue final certificate, the entryman is to be treated as the 
équitable owner. Carroll v. Safiford, 3 How. 441, 11 L. Ed. 671; 
Witherspoon v. Duncan, 4 Wall. 210, 18 L. Ed. 339. Paragraph 18 
of the rules adopted by the Interior Department for the administration 
of the forest reserves under the act of June 4, 1897, provides that ail 
applications or sélections must be forwarded by the local oificers to 
the Commissioner of the General Eand Office for considération, to- 
gether with a report as to the status of.the tract applied for. 

Upon cross-examination, Fred Dennett, Assistant Commissioner of 
the General Land Ofiice, whose déposition was taken upon behalf 
of the complainant in this case, stated that, as to the sélections made 
under and by virtue of the act of June 4, 1897, the action of the Com- 
missioner of the General Land Office is final and requires no action 
by the Secretary. Counsel for the plaintifï argues that in such con- 
struction of the law the witness was mistaken, in that under the gên- 
erai provisions of law the Secretary of the Interior has entire super- 
vision of the disposition of public lands. But I do not understand the 
witness to mean that the action of the Commissioner is necessarily 
conclusive, or that his action is not, or could not be made, the sub- 
ject of review by the Secretary of the Interior. I construe his answer 
to mean only that, under the rules and régulations promulgated by 
his superior, his approval of the sélection, in the absence of an ap- 
plication for review to the Secretary of the Interior by an interested 
party, is sufficient basis for issuance of patent, and that patent is 
issued as a matter of course upon the Commissioner's approval. Any 
doubt as to the correctness of this view is, I thihk, dispelled by the 
décision of the Suprême Court in the case of Cosmos Co. v. Gray 
Eagle Co., 190 U. S. 301, 24 Sup. Ct. 860, 47 L. Ed. 1064, where, 
after quoting department rule No» 18, abôve referred to, thé court 
says: 

' "The 'considération' mentloned in rule IS Is clearly not of the charaoter of 
a review of a décision already made by the local land offlcers, but is în the 
nature of an original considération of tbie subject by the General Land Office, 
to which office the final décision belongs. The applications are to toé for- 
wanded, not a décision by the local land office, together with a report (not 
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a décision) as to the status of the land. This nile makes It the duty of the 
local land offleers to merely forward the varions applications to the General 
Land Office, anxl an original décision is to be made by the latter office upon 
thé papers transmltted to It" 

Indeed, as I read this décision, it is not only conclusive that équi- 
table title does pass to the applicant upon approval by the General 
Land Office, but, also, that it does not pass until such approval is 
given. Speaking of the contention that the act of June é, 1897, con- 
stitutes a standing offer on the part of the government to exchange 
any of its vacant lands open to settlement for a similar area of land in 
a forest reserve, and that whenever a person relinquishes to the gov- 
ernment a tract in a forest reserve and places his deed of record, as 
required by the Land Department rules, and sélects in lieu thereof 
a similar area of vacant land, open to settlement, such oflfer of the 
government has thereupon been both accepted and fuUy complied with, 
and that a complète équitable title to the selected lands is thereby vest- 
ed in the selector, the court says : 

"But even the complète équitable title asserted by complainant must, as it 
would seem, be based upon the alleged rlght of the local land offleers to accept 
the deed and approve the sélection, even though such approval may be there- 
after the subject of a review In the nature of an appeal from the action of 
the local offleers. There must be a décision made somewhere regarding the 
rlghts asserted by the selector of land under the act before a complète équitable 
title to the land can exist The mère flling of papers cannot ereate such title. 
The application must comply with and conform to the statute, and the selector 
cannot décide the question for himself. 

"We do iaot see how it can be successfully maintalned that, wlthout any 
décision by an officiai representlng the government, and by merely flling the 
deed relinquishlng to the government a tract of forest reserve land and assum- 
Ing to sélect a similar area of vacant land open to settlement, the selector 
has thereby aequlred a complète équitable title to the selected land. The 
selector has not acquired title simply because he has selected land which he 
claims was at the tlme of sélection vacant land open to settlement, nor does 
the flling of his deed conveying the land rellnquished and the abstract of title 
with It show necessarily that he was the owner of the land as provided for 
by the statute. So far as his action goeS, It is an assertion on his part that 
he was the owner in fee simple of the land he proposed to rellnquish, and that 
the deed conveys a fee-simple title to the govemmeut, and also that he has 
selected vacant land which is open to settlement, and that, therefore, he Is en- 
tltled to a patent for such land. Thèse assertions may or may not be true. 
Who is to décide? Complainant asserts that if a décision be necessary before 
the vestlng of a complète équitable title that, in that case, the local offleers are 
to décide that question, and, by accepting the deed and making the certiflcate 
already mentioned, they hâve decided it, and thereupon, at ail events, the com- 
plète, équitable title accrued, even though such décision were' subject to a re- 
view by the Commissioner of the General Land Office and thereafter by the 
Secretary. 

"But, as bas already been stated, there Is nothlng in the statute of 1897 
which gives the local land offleers the rlght to décide whether the selector has 
complied with the provisions of the act, and, unless those offleers had that 
power, they did iiot acqulre It by assuming to exercise It. We do not say that 
dld so assume. They recelved, accepted and filed the deed, the abstract of title, 
the nonmineral affidavlt, and the sélection as made by Clarke. They entered 
that sélection upon the offlcial records of the land offlce, and they certifled that 
It was free from confliet, and that there was no adverse flling, entry, or clalm 
thereto, but it cannût be said that they decided that the selector had complied 
with the provisions of the statute or that he had done ail that he ought to hâve 
done in order to acqulre his alleged, complété équitable title. 

"Thelr certiflcate that the land was free from confliet was simply a certlf- 
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Icate as to what appeared on the books of the local office, and the same may 
be said of the statement that there was no adverse flling, entry, or clalm 
thereto upon sueh books. No affldavit of nonoceupancy was flled, and they 
did not certify that the land so seleeted was, in tact, vacant or unoccupled, 
nor did they assume to certify that the seleeted land contained no minerais, 
although an affldavit to that effect was presented to them. In truth, ail that 
thèse local officers did was to certify that the selector had done certain things, 
and that the land seleeted was vacant and open to settlement so far as It ap- 
peared from the books of the local land office. 

"ïaking into considération, however, the fact that the statute did not vest 
the local officers with the right to décide upon the question of a compliance 
with its terms, and the further fact that the Land Department had adopted 
rule 18, above referred to, which provides for the forwardlng of ail applica- 
tions for change of entry or settlement to the Commissioner of the General 
Land Office for his considération, together with a report as to the status of 
the tract applled for, we must conclude that the action of the local officers 
did not, as It could not, amount to a décision upon the application of the 
selector, so that he became vested with the équitable title to the land he as- 
s\imed to sélect. It Is certain as we hâve already remarked, there must be 
some décision upon that question before any équitable title can be claimed— 
some décision by an offlcer authorized to make it Under the nile above cited 
that décision bas not been made. The General Land Office bas (so far as 
this record shows) corne to no conclusion In regard to It." 

In the case of the State of Minnesota v. Itaska Lumber Co. (re- 
cently decided by the Suprême Court of the state of Minnesota) 111 
N. W. 276, a certified copy of which décision has been fumished me, 
one of the syllabi is as follows : 

"During the time which elapses between the flling of an application for the 
location of serip upon certain lands belonglng to the United States and the 
approval of the application by the Commissioner of the General Land Office, 
the land described is not subject to taxation by the state." 

And in the course of its opinion the court says: 

"But, before the land can be taxed by the state as the property of the béné- 
ficiai owner, the perfect équitable title must be vested and the considération 
fully paid to the United States. ♦ • » The présentation of the scrip with 
an application to loeate it upon certain land gave the applicant the préférence 
over other subséquent claimants of the land, but, until the application was 
approved and acted upon by the commissioner, the applicant acquired no in- 
terest, légal or équitable, In the land as against the United States. During 
the intervening time, it might hâve been withdrawn from entry or disposed of 
by the government in some other manner. fayment for the land was not made 
until the serip was approved and the receipt therefor Issued." 

And, speaking of the contention that the title or interest of the 
selector should by the application of the doctrine of relation be carried 
back to the date of the présentation of the scrip, the court says that 
such doctrine is never applied except when necessary to give eflEect 
to an act or instrument, the opération of which would otherwise be de- 
feated, and that the doctrine has no application to a case of this char- 
acter. 

Among other cases in harmony with the view that the équitable 
title does not vest in the selector, and hence that he has no title which 
is subject to taxation by the state, until the sélection is approved by 
some authorized officer of the government, are the foUowing : Dé- 
cision on Demurrer in this case, Judge Beatty; Sjoli v. Dreschel, 
199 V.-S. 564, 26 Sup. Ct. 154, 50 L. Ed. 311; Grant v. Railway 
155 F.— 40 
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Co., 7 N. W. 113, 54 lowa, 673 ; Musser v. McRae, 38 Minn. 409, 38 
N. W. 103; Dickerson v. Yetzer, 6 N. W. 41, 53 lowa, 6^1; Resser 
V. Carney, 52 Minn. 397, 54 N. W. 89; Page v. Price County, 64 
Pa.c. 801, 25 Wash. 6; Lafeyette Lewis, 33 Land Dec. 43; William 
ÊVMoses, 33 Land Dec. 333. Iij ttiis last-named case the opinion of 
Secretary, Hitchcock' is a very clear and instructive one, and in Une 
with the décision in Cosmos Co. 'v. Gray Eagle Co., supra. Moses, 
like the ràilway company in this case, tendered to the local land office 
at Lé\y'iston, Idaho, his application to sélect lands in lieu of forest 
réserve lajnds, a deed fqr.the conveyànce of vi^hich to thè United States 
he furnislied, together with his application. His application for the 
lîeulaiids having been rejected becaase of a defect in his title to the 
basé lands, hé reqûested'the réturn of his deed and abstract. The Com- 
missioner'rbf the General Land; Ofiîce denied his application. The 
Secretary,: after stating that the, possession of the deed by the grantor 
is prestimptive évidente, that the deed was never delivered, and the 
possession thereof by the gràhtee is presumptive évidence' that it had 
been deïivered and acçepted, says : ; „ , 

"The owner of the land is entitled to the possession of his muniments of 
title. .♦'■'♦•i ,*■- ; ' . '' ' : ,, .,., ■ ., 

"Eqùitablje. title to land. relinguished to the United States under the exchange 
provisions 6î the act of June 4, 189?, dées not vest uutil ' exarfaination àhd 
aeceptâhcé 6Ï thè title by &n authorized bflîcer of the United States. [Hère 
the Honorable Secretary quotes with approval from Cosmos, Oo. v. Gray Eagle 
Co., supra, and continues.] It is a transaction of exçhange, and It is a neçes- 
sary condition bf title by eXchange that thére is 'a concurrent vestiture of 
title' to tbfe things exehanged. ♦**''' 

"The'deed having beeh deûvéred tb offlcérs of the United States for thélr 
inspection and aeceptance àfid beiiig founiï liot acceptable, the United States 
has no claim to the land nor right to possession of the deed. The transaction, 
of which the conditional deliterj' was tfjiâït, having wholly failed, the deed 
never becajne opera,tive,, and :the grantor : is entitled to Its return, that the 
grantee may he divested of the presumiptive évidence of ownership." 

In view of the doctrine thus enunciated both by the Land De- 
partment and by our Suprême Court as to the status of thèse lands 
and the title thereto during the period intervening between the date 
of the filing of the sélection lists and the date of approval either by 
the Commissioriér or by the Secretary of the Interior, I am unable to 
fully appreciate the suggestion made by counsel for the défendants 
that the revenue statutes of Idaho should enable the court in sortie way 
to distinguish this case and relie ve défendants from the application of 
thèse gênerai principles. It is suggested that the statutes of Idaho 
define improvements on public lands and pbssessory claims as réal 
éstate, and authorize the assessment and taxation of the same;but 
hbvir dôes such a^statute apply to the facts in thii case? The revenue 
dffibers bf the defendaftt county did not profess to assess improve- 
njçnts or possessory rights, upon, or claims to, public lands, nor does 
thé record show that the plâintiff hâd any improvements upon, or any 
pbssessOry rights or clainis to any of the lands in question. The lands 
were vacant, 'unoccUpîed, unimproved, urisurveyed public lands of 
thie United States, which the railway company was offering tb'pur- 
chase as soon a5' the same could be surveyed and plàiced upon the 
markét, by an è^ichange therefor of bther lands which it cfairhed tb 
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own. flts right, if it could be accurately called a right at ail, was not 
so^greâit or so tangible as that of a qualified entryman whp bas filed 
bis application to enter 160 acres of land under the homestead laws 
and, wbo bas placed no improvements upon the land applied for, and 
who bas never been in the actual possession of the same. Wbat does 
sucb an applicant acquire, by bis mère application, tbat is subject to 
taxation? If he takes actual possession of the land and places im- 
provements upon the same, he bas property interests whicb corne 
within the statutory définition of improvements and claims to, or pos- 
sessory rights upon, public lands. But in this case the selector, not 
only had np improvementg upon and was not in the actual possession 
ôf the lands, but it had no right to the possession. If, as stated by 
Mr. Justice Field in Railroad Company v. Price County, supra, the 
exception to the gênerai doctrine that land to, wbich the government 
holds the légal title is not subject to taxation "is founded upon the 
principle that he who bas the right to property, and is not excluded 
from its enjoyment, shall not be permitted to use the légal title of the 
government to avoid bis just share of state taxation," upon wbat 
theory can the exception be extended tp embrace this case ? It is not 
contended, and in my view could not successfuUy be asserted, that, 
when the railway . company filed its sélection lists and deeds and ab- 
stracts, it had the right to take possession of the sélecte d lands, and 
exercise dominion over them and eut , theref rom the timber. But, if 
it did not bave the title and did not hâve the right of possession or 
the right of use,, upon what theory of law or equity could it be re- 
quired to pay taxes? It is interesting and pertinent in this connection 
to refer to the United States v. Montana Lumber Co., 196 U. S. 573, 
25 Sup. Ct. 367, 49 L. Ed. 604, where the Northern Pacific Railway 
Company, having, by the construction of its road, fuUy earned cer- 
tain lands under the act granting to it lands along the fine of its 
road, before said lands were surveyed, sold the timber standing there- 
on to the Montana Lumber Company, and the lafter company, having 
determined to its satisfaction, by the employment of private survey- 
ors,, where said lands were located, proceeded to eut and manufacture 
thé timber growing thereon, and the court h^d that, notwithstand- 
ing the lands had been earned, neither the railway company nor its 
grantee had any right to go upon said lands and eut therefrom the 
timber until they had been definitely located and identified by gov- 
ernment surveys. Counsel for the défendants cite no décision or de- 
partmental régulation or rule by which, or in harmony with which, 
the railway company or the plaintifï would bave been justified in tak- 
ing possession of or using thèse lands or any part thereof prior to the 
approval of the sélection by the proper officers. 

It is suggested that the complainant bas corne into a court of equity 
asking équitable relief, and that, therefore, it should be required to do 
equity. The principle is, of course, correct, but just what application 
is sought to be made of it is not quite clear. In this connection the 
question is asked by counsel why shonld the settler who entered 160 
acres of timber land in Shoshone county in the year 1901, and paid the 
purchase price therefor, bave been subject to taxation by the state at 
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ail times sincë, and the Timber Company hère, or the railroad Com- 
pany, whidi sdected thèse lands, be exempt from taxation? The dis- 
tinction is obvions. As soon as the pefson referred to as a "settler" 
had entered 160 acres ofland and paid the pUrchase price therefor, 
he became the owner of the équitable title, and, as soon as patent is- 
sued, of the légal title. But, whether patent issued or not, as soon as he 
paid the purchase price and received his iBnal certificate or certificate of 
patent, he was recognized as the owner' of the land, including the 
timber growing thereon. He had the right to take possession of the 
land and to use it, and to appropriate to his own use and benefit its 
products. In other words, his dominion over the land and its products 
became absolute. But, suppose that, between the time the "settler" 
made his application and the time certificate of patent or final certif- 
icate wàs issued to him, the land had been assessed, would it be con- 
tended that such assessment was either légal or équitable? During 
such time the "settler" had neither title to nor the right to use or ex- 
ercise dominion over the land ; and his case would be analogous to 
that of the plaintiff. 

It is further suggested by counsel for the défendant that the 
Northern Pacific Railway Company, in releasing the base lands. re- 
leased lands which were subject to taxation, and presumptively, it is 
stated, the lands so released were of less value than those selected in 
lieu thereof ; but, even if we adopt such an assumption, how can it 
avail the défendant? It clearly appears from the letter of the As- 
sistant Commissioner of the General Land Office, dated February 8, 
1905, hereinbefore referred to, that the department was requiring the 
railway company to keep the taxes levied upon the base lands, paid 
"up to the time the sélections were approved in 1905, and it logically 
follows from the Moses décision and the Lewis décision (33 L. D., 
cited supra) that the base lands where title has passed to the selector, 
so that they are subject to taxation, continue to be the property of the 
selector, and hence subject to taxation in the state where they are sit- 
uated, until the conveyance thereof is accepted and the proper ex- 
change is consummated by the approval of the proper ofïicers of the 
Land Department, and that, therefore, it is incumbent upon the selector, 
the Railway' Company in this case, not only in order that the Govern- 
ment may accept its ofïer, but for its own protection if, for any reason, 
its ofïer is rejected by the government, to pay the taxes upon the base 
lands levied during the péndency of its application or sélection. If, 
therefore, the lands in question in this case were, prior to the approval 
of the sélections, subject to taxation as being the property of the rail- 
way Company and the plaintiff, its grantee, then it logically follows 
that during the péndency of its application the selector must pay taxes 
both upon its own property and that of the United States, for at no 
given time could it be held that it was the owner both of the base and 
of the lieu lands. In their brjef thé défendants hâve" cited Central 
Pacific Railway Co. v. Nevada, 162 U. S. 513, 16 Sup. Ct. 885, 40 L. 
Ed. 1057, and Northern Pacific Railway Company v. Meyers, 172 U. 
S. 588, 19 Sup. Ct. 276, 43 L. Ed. 564, as being in support of their 
contention, but both of thèse cases involve the construction and ap- 
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plication of an act of July 10, 1886 (24 Stat. 143, c. 764 [U. S. Comp. 
St. 1901, p. 1476]), by which it is expressly provided that lands grant- 
ed to a railroad corporation by an act of Congress shall not be exempt 
from taxation on account of any lien of the United States upon the 
same for the costs of surveying, selecting, and conveying the same, or 
because no patent has been issued therefor. This act expressly pro- 
vides that it shall not apply to unsurveyed lands, and that any lands 
sold for taxes shall be taken by the purchaser subject to the lien of the 
United States for costs of surveying, etc., and ail liens and mortgages 
in favor of the United States, and that the act shall only apply to lands 
situated adjacent to and coterminus with completed portions of the 
railroads for aid in construction of which they were granted. It is 
obvious that the act is not applicable to the lands in question, and it 
is also clear that, in the absence of such a statute, the rule would be 
différent. Railway Co. v. Prescôtt, 16 Wall. 603, 21 L. Ed. 373 ; Rail- 
way Co. v. McShane, 22 Wall. 444, 22 L. Ed. 747 ; Railway Co. v. 
Rockne, Treasurer of Traill County, 115 U. S. 600, 6 Sup. Ct. 201, 
29 L. Ed. 477. 

It is further suggested that, inasmuch as the railway company gave 
and the plaintifif accepted a deed covering and attempting to convey 
thèse lands from the railway r nnpany to the plaintiff in July, 1901, 
the défendant county had a right to assess and tax said property. 
However, no theory of law in support of this suggestion is outlined 
or defined. The giving and the acceptance of such a deed might con- 
stitute prima facie évidence of the private ownership of the lands; 
but, even so, this prima fade showing is overcome by the undisputed 
facts relating to the title. Estoppel is not pleaded as it must be if re- 
lied upon, nor is it argued that the giving and the acceptance of the 
deed are suflScient to constitute estoppel. Nor does the provision of 
the conveyance relieving the railway company from the payment of 
taxes which might be levied upon the lands, expressly or impliedly, 
create the right or enlarge the right of the county to assess the lands. 
The instrument was a private contract between the railway company 
and the timber company, and was not made for the benefit of the coun- 
ty. The railway company desired, and had the right, to relieve it- 
self from any responsibility to the timber company for any taxes which 
might be levied; and the timber company was willing and had the 
right to assume the responsibility of paying the taxes. But it can- 
not be presumed that they contemplated illégal assessments, or the 
payment of tax daims which were void. The status of the lands for 
assessment purposes was uncertain. No one could anticipate just 
when they would become subject to assessment. The action of the 
Land Department could not be anticipated, and naturally the parties 
could not certainly foretell just what rule of law the courts would 
apply to the facts. The parties, therefore, had the right to contract 
in such tnanner that one was relieved from and the other assumed the 
burden of such taxes as might be levied (legally, of course) against 
the property. But, as àgainst the county, such contract could not 
estop the parties from questioning the legality of the tax claim. 

It is suggested, but not urged, by counsel for défendants that, if 
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the plaintiff.did not hâve équitable title tp the lands in. 1903 and 1904, 
it has net staiiding in court, for in that case it could not be injtired by 
the assessment and sale. At the time the bill was iàled, thexomplain- 
ant was the owner of the lands embraced in the first,three groups dei 
scribed 'in tihe complaint. It is so alleged and admitted. The allégations 
relative to the fourth group of land, so far as the complainant's in ter- 
est therein is concerned, are anoniaIous,,and, had appropriate objection 
been ;made, I do not see how the bilj could hâve been sustained so 
far as it relates to that gro.up. There is.no allégation that the com- 
plainànt, When the bill wasfiled, had ^ny interest whatever in any of 
the lands eiîîbraced in this. group, but no spécifie objection was made, 
and, by; agreement, proof was made shpwii^g that at the..,time.of the 
filihg of the bill the railway company had attempted to convey thèse 
lands, together with those embraced in thei;,other three groifps, by the 
deed referrçd to as having been executed'iin,1901, so that tliç^, com- 
plainant's interest in thèse lands, was reaUy the sarpe as its interest in 
the other grçups ; and npw • it appears it is the absolute ' owner of 
them. . ■ ' ; 

It is not sufficient to say that, if the complainant did not .hâve légal 
title or équitable title to the lands at the time the taxes in question were 
levied, it bas sufïered and can sufïer no injury by reason of'the acts, 
and thre^tened ,acts, of the défendants, and that, thgrefô|-e, it is not 
in a position to ask for équitable relief. It appear^ that not merely 
the interest pf 'the railway çpmpany.or :the interest of the complain- 
ant was assessed and sold, but the.;lai?<is- and the ehtire, title theretp 
Were assessed, and, the taxes thereoniJiaviHg become delinquent, the 
lands aild; the entire title thereto were , sold; and. it further appea,rs 
that, if redenjptipnis not made withjn the time prescribed by the stat- 
utes of -IdabOj.deed will be executed conveying to the défendant coun- 
ty, or its assignée, the lands. It can lij^ridly be seriously coptended that 
the spregding of the assçssment upqn thç assessment books of the 
county, the subséquent adve/tisement, an4 sale, and the placing pf the 
certificate pf sale uppn the -records. ;pf the county, and the threateued 
exécution, by the tax ' collector, of a deed, , purporting to çpnvey thèse 
lands, and the placing of such deed of record, will not create acioud 
upon the title. It is obvious that when such deed is execi^ted, and the 
county claims thereunde,r to be the absolute owner of the lands, the 
plaintifif can maintain^ap appropriate procee^ing to try oui the gênerai 
question of title, and thus "détermine the, validity of the tax sale. In 
such a proceeding substantially the iji^entical issues of ,f^ct and of 
law now presenited , would hâve tP be detcrmined. If , the plaintifï 
shpuld remain inactive and await the issjuance of the tax deed befpre 
challenging the validity ofthe proceedings, wpuld it not become sub- 
ject to the possible charge of, lâches pr the défense of estoppel? 
Equity favors the vigilant, and^.-both in: reason and uppn authority, I 
think the complainant is properly in court. , .Railroad Go. v.Price Coun- 
ty*; 133 U. S. 496, 10 Sup. Ct.:341, 33.L- Ed. 687 ;,' Railroad Co. v. 
MçStene, 22 Wall, 444, 22 L,. Ed. 747. As I.haye already indicated thé 
filing jackets in the Commissioner's ofiSce covering t^e sélections under 
the aqt' of June 4, 1897, bear indprseraents pf an earlier and of a lajter 
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approval by the Commissioher,- and, for reasons which appear to me 
to be conclusive, I hâve adopted the date of the latér approval as the 
time when équitable title passed. But, if the earlier dates should be 
adopted, there would stiU be cogent reasons for holding the tax pro- 
ceedings invalid. For -the purpose of assessment in any given year, 
the title, value, and status of ail property within thè state of Idaho 
are to be considered and fixed as of the second Monday in January 
of that year, which in 1904 was January llth. : The surveys of the 
townships in which ail of thèse lands are situated were not approved 
by the Commissioner of the General Land Office until January 15, 
1904, and were filed in the local land office February 24, 1904. Ap- 
parently the rule is that 'unsurveyed lands are not taxable, and the 
survey is not completed ûntil the same is accepted by the Land De- 
partment. This proposition bas been elaborately argued by counsel 
for complainant, and the défendants hâve not controverted it. Cen- 
tral Pacific Ry. Co.- v. Nevada, 162 U. S. 513, 524, 16 Sup. Ct. 885, 
40 L. Ed. 1057 ; State v. Central Pacific Ry. Col, 25 Pac. 442, 21 Nev. 
94; Stoneroad v. Stoneroad, 158 U. S. 240, 15 Sùp. Ct. 822, 39 h. Ed. 
966 ; United States v. Montana Lumber Co., 196 U. S. 573, 25 Sup. 
Ct. 367, 49 L. Ed. 604; Clemmons v, Gillette ;( Mont.) 83 Pac. 879; 
Robinson v. Forest, 29 Cal. 325; Territory v. Persons,,76 Pac. 316, 12 
N. M. 169 ; Tubbs v. Wilhoit, 138 Uw S. 134, 11 Sup. Ct. 279, 34 L. Ed. 
887 ; Act March 3, 1899, c. 424, 30 Stat. 1097 [U. S. Comp. St. 1901, 
p. 1541]. And, indeed, the revenue statu tes of Idaho impliedly neg-- 
ative the idea that unsurvCyed lands are assessable. Section 1346 of 
the Political Code (Annotated) provides: 

"TLe assessor must hâve pvepared and platted a full, accurate, and com- 
plète plat boolï of his County, in ^hich shall be platted ail townships which 
hâve been olBcially surveyed and platted' by the United States Government." 

Nothing is said about unsurveyed lànds. 

Again, even if the sélections under the act of June 4, 1897, were as- 
sessable by reason of the first approvals of the Comiriissioner in 1903 
and 1904, the sélections under theother acts not having been approved 
and hence not being assessable, the entire assessment, it is contended, 
is void, because the landg under ail pf the sélections were groûped and 
assessed as a unit. In other words, it is asserted by complainant, and 
not controverted by défendants, that a joint and unapportioned agsess- 
ment of taxable and nontaxable property is void in toto. And the 
proposition seems to be amply supported by authority. See California 
v. Railway Co., 118 U. S. 417, 6 Sup. Ct. 1144, 30 L. Ed. 125; Cali- 
fornia v. Railway Co., 127 U. S. 1, 8 Sup. Ct. 1073, 32 L. Ed. 150; 
Trust Co. V. Territory, 62 Pac. 987, 10 N. M. 416; Title Trust Co. v. 
Aylsworth, 66 Pac. 276, 40 Or. 20 ; Hart v. Smith, 64 N. E. 661, 159 
Ind. 182, 58 L. R. A. 949, 95 Am. St. Rep. 280; Railroad Co. v. 
Phillips, 82 N. W. 767, 111 lowa, 358 ; Lancy v. City of Boston, 71 
N. E. 302, 186 Mass. 128 ; Towne v. Salentine, 92 Wis. 404, 66 N. W. 
395 ; Johnson County v. Tierney, 76 N. W. 1090, 56 Neb. 514 ; How- 
cott V. Levée Dist., 46 La. Ann. 322, 14 South. 848 ; Sims v. Warren, 
67 Miss. 278, 7 South. 226 ; Jennings v. Collins, 99 Mass. 29, 96 Am. 
Dec. 687; East Tenn. Ry. Co. v. Morristown (Tenn. Ch. App.) 35 
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S. W. 771; Fisk V. Corey^lél Pa. St. .334, 21 Atl. 594; Strode v. 
Washer, 17 Ore. 50, 16 Pâc. 926 ; Howev. People, 86 111. 288. 

However, I do not décide what, if any, application this principle 
would hâve to the record in this case if it appeared that a part of 
the lands in évidence were subject to taxation. I am of the impres- 
sion that I would seek hopefully for some method under the law by 
which the plaintiflf would be required to pay a just proportion of the 
taxes before it received protection against that which was unjust. 
But, it being my view of the law that none of thèse lands were subject 
to taxation in 1903 and 1904, complainant's prayer is not beset with 
any équitable objections. It had and has no duty either at law or in 
equity to pay thèse taxes in whole or in part. If it was under obliga- 
tion to convey to the United States a title to the base lands, absolute 
and free from lien or incumbrance on the date the exchange was con- 
summated' — that is, the date of approval by the proper oflScers of the 
Land Department — it had the reciprocal right to receive title to the 
lieu lands free from lien or incumbrance upon that date. The sug- 
gestion that the lieu lands were of greater value than the base lands, 
even if it were founded upon the record, cannot be entertained. The 
propriety of the act authorizing the exchange was for the exclusive 
considération of the législative branch of the government. Nor can 
I be influenced by a considération of the vast extent of the lieu sélec- 
tions. The law is the same for the timber company as it is for the 
homesteader, and I doubt whether it would be seriously urged that 
there were any very strong equities in favor of the défendant, if after 
a homesteader in a forest reserve had made application to exchange 
his homestead for land outside of ,the reserve, and before his ofifer of 
exchange was accepted, and while he neither had title to the land ap- 
plied for, nor possession of or the right to use the same, it sought to 
levy and to enforce the payment of a tax thereon. In principle such 
is the case presented by this record. 

I hâve no disposition to assist parties în escaping a just proportion 
of the burden of taxation oft account of technical defects in the pro- 
ceedings of revenue officers in lèvying and enforcing the payment, of 
taxes ; but the plaintifï's résistance is not based on such grounds. Its 
claini is that the property was not subject to taxation — not that the 
assessor and the other officers of the défendant county did not proceed 
regularly, but that they were withoût jurisdiction, and hence that the 
entire proceedings were void. To compel the plaintiff to pay thèse 
taxes would, in effect, be to require it to pay taxes both on the base 
lands and thé lieu lands for the Same yeai: — a manifest injustice. 

It follows that the relief prayed for must be granted. 
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CLEARWATER TIMBER CO. V. NEZ PERCE COUNTY. 

(Circuit Court, D. Idaho, N. D. July 1, 1907.) 

No. 362. 

L Taxation— Suit to Enjoin Collection or Taxes— Estoppel. 

The mère fact tliat a complainant accepted and recorded a deed pur- 
porting to convey to it lands, the légal and équitable title to which were 
both in fact in the United States, does not estop it to maintaln a suit in 
equity to enjoin the collection of taxes levied on said lands by the taxing 
officers of the county who had actual knowledge of the condition of the 
title and of the claim of complainant that the land was not taxable and 
were not misled by such deed or record. 

[Ed. Note. — Persons entitled to injunction restraining or damages for 
wtongful enforcement of tax, see note to Bayles v. Dunn, 54 C. C. A. 550.] 

2. Samb— Pbopeety Subject to Taxation— Idaho Statute. 

The Revenue Law of Idaho (Sess. Laws 1901, p. 238, § 11), provides that 
"ail taxable property shall be assessed In the county, city, or district in 
vsrhieh it is situated on the second Monday in January, or if not within 
the State on that day on the day of assessment The assessor * * • 
must assess such property to the persons by whom it was owned or claim- 
ed * * • at 12 o'clock m. of the second Monday in January next 
preceding, or on the day of assessment as aforesaid." Section 31, page 
247, requires the taxpayer to state under oath that the lists retumed by 
him contain ail of the property owned by him on the second Monday In 
January, if it was then within the state, and Ann. Code 1901, § 1318, pro- 
vides that every tax upon real estate shall attach as a lien as of the 
second Monday of January of each year. Held, that under such statutes 
the status of property within the state for purposes of taxation is flxed 
on the second Monday in January, and that real estate exempt from 
taxation on the second Monday of January of any given year does not 
become subject to taxation during that year, even though transferred 
to a person in whose hands It is no longer exempt under the law. 

In Equity. 

James E. Babb and Stiles W. Burr, for complainant. 
Paniel Needham and B. S. Crow, for défendant. 

DIETRICH, District Judge. The bill of complaint in this suit was 
filed in this court January 9, 1906, the same date on which the bill in 
Clearwater Timber Co. v. Shoshone County, 155 Fed. 613, and others, 
in which a décision has just been rendered, was filed. 

The suit was brought to enjoin the défendant county and its offi- 
cers from enforcing the payment of taxes levied for the year 1905 
upon the lands described in the bill against Shoshone county ; the ter- 
ritory embracing the same having, during the latter part of 1904, by 
proper proceedings, been eut off from Shoshone county and annexed 
to Nez Perce county, so that if the lands were assessable at ail during 
the year 1905 they were assessable in Nez Perce county. Excepting 
the year for which the taxes were levied, the bill states substantially 
the same facts as are set forth in the bill in the Shoshone County 
Case. The mode of assessment, however, was différent; for, in- 
stead of describing and valuing ail of the lands aggregating 45,000 
acres, as a unit, as was done in Shoshone county, the officers of Nez 
Perce county divided the lands into 15 groups, and each group was 
taken as a unit, and valued as such, and after delinquency and adver- 
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tisement each group was sold as a unit and certificate of sale therefor 
was by the assessor and tax collecter issued to Nez Perce county, the 
purchaser. .^ 

After the bill was filed practically the same proceedings were taken 
as in the Shoshone County Case. The answer does net make as many 
admissions as were made in 'the other case, and, in addition to the 
déniais, sbme facts are pleaded by Way of estoppel. The affirmative 
allégations in this regard are that in the year 1901 the Northern Pacif- 
ic Railway Company exectited and delivered to the plaintiff a deed 
purpprting to convey to thè plaintiff ail of the lands in question, and 
therèafter and prior to Jantiary 1, 1905, the plaintiff càused this deed 
to be recorded in the office of the county recorder of Shoshone county, 
and therèafter the record of this deed together with other records of 
Shoshone county was transcribed and became a part of the records of 
Nez Perce county under the provisions of . the act of the Législature 
of the State of Idaho, cutting off a part of Shoshone county and an- 
nexing the same to Nez Perce county, that the défendant county's 
assessor found said deed of record, and that thereupon he assessed 
the land therein described to the plaintiff; and it is claimed by the 
défendant that the exécution and delivery of said deed to the plaintiff, 
and the placing of the same upon record, constituted such conduct 
upon its part as to estop it from denying that the lands were, at the 
time of the recording of the deed, the property of the plaintiff, and that 
the conclusive presumption arises from the acceptance and the record- 
ing of said deed, that the prOperty therein described both equitably and 
legally belonged to the plaintiff. It is not alleged that the défendant 
county or any of its officers were misled by the deed or the record 
thereof ; or that the plaintiff otherwise represented to the défendant 
county or its officers that it was the owner of the property; or that, 
under the law, it made or delivered to the assessor and tax collector 
a statement of the property owned or claimed by it in Nez Perce coun- 
ty, containing a descriptioii of or referring to any of thèse lands ; -nor 
is it alleged that the défendant county and its officers were not at ail 
times fully cognizant of the status of the titk to thèse lands. 
■■ The case has been submitted upon substantially the same proofs, 
stipulations, and orders as in the suit against Shoshone county, and I 
must reach the same conclusion, unless the défense of estoppel which 
wias not specifically pleaded in the other case is well founded; or un- 
less government lands in Idaho, the title to which passes after the 
second Monday in January of a given year, are assessable for taxes 
during and for that year^ it appearing that some of the sélections in 
-question were approved by the officers of the land department during 
the year 1905 and after the second Monday of January in that year. 

As is stated in the opinion rendered in the Shoshone County Case, 
the first gi"Oup of lands described in the çomplaint and selected under 
the act of March 2, 1899, was approvedby the Secretary of the In- 
terior on June 7, 1905. No other sélection under that act was ap- 
proved until the following year. The sélections made under the act 
of Jtine 4, 1897, were approved, one on December 6, 1905, one on 
April 31, 1905, and the third one on May 21, 1905. 
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In support of their plea of estoppel the proof offered upon behalf 
of the défendants is in strict accord with the allégations of fact made 
in the answer, and it appears therefrom that the railway company exe- 
cuted and delivered to the plaintifï in 1901 an instrument, substantially 
as alleged, and the same was placed of record in the office of the coun- 
ty récorder of Shoshone coilnty and théreafter was transcribed and 
became a part of the records of Nez Perce county. Upon the other 
hand, évidence introdûced upon behalf of the plaintifï discloses the fact 
that early in the year 1905 the plaintifï and its offîcers were cognizant 
of the actual status of the title to the lands in controversy; and, fur- 
ther, that in a proceeding taken in connection with a controversy be- 
tween Shoshone county and Nez Perce county, relative to the adjust- 
mént of the accounts arid property rights of said counties, in pursu- 
ance of the act of the Législature annexing a portion of Shoshone 
county to Nez Perce county, the défendant county set forth the status 
of the title to thèse lànds, and asserted that the same, during the year 
1903, were the property of the United States, and were not assessable, 
and that the assessment and the sale thereof for delinquent taxes by 
Shoshone county were void and of no effect; and, indeed, it-is con- 
clusively shown that the défendant county and its officers were, in the 
early part of the year 1905, not only aware of the status of the title 
to thèse lands, but also knew of the contention of the plaintifï that they 
were not subject to taxation at that time. 

It seems that in some jurisdictions the gênerai doctrine of estoppel 
has been applied in cases where the taxpayer has returned to the as- 
sessor for the purpose of assessment or taxation property which does 
not belong to him; and that appears to be the rule adopted by the 
Suprême Court of Idaho, as disclosed in the case of Inland Lumber & 
Timber Co. v. Thompson, 11 Idaho, 508, 83 Pac. 933. In that case 
lands which had been selected under the act of June 4, ,1897 (30 Stat. 
11, c. 3), but the sélection of which had not been approved, were as- 
sessed by the county assessor of Kootenai county, and the plaintifï 
brought an action to annul and set aside the assessment. The court 
denied the relief prayed for, but did not, as I construe the décision, 
pass upon the gênerai question as to whether or not lands in that condi- 
tion are assessable. It bases its conclusion solely upon the ground that 
the plaintifï had returned to the assessor as a part of its taxable prop- 
erty in that county the lands in question. The court states that there is 
a diversity of opinion, but concludes that the gênerai trend of author- 
ity is "to hold the taxpayer estopped from denying his ownership of 
the property listed in his statement, unless he shows that the same was 
donc through fraud, accident, or mistake." ; This Idaho case is the only 
one cited by cotmsçl for the défendants in support of this défense; 
and complainant contends that the décision is not in harmony with the 
weight of authority and especially with the décisions of tlie fédéral 
courts. But it is unnecessary, in this case, to détermine upon which 
side the weight of authority lies, or what the doctrine of the fédéral 
courts is. It is admitted that the estoppel which is applied against the 
taxpayer by the décisions announcing that view is ,a wide departure 
from and lacks some of the éléments of estoppel as defined by courts of 
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equity in ordinary cases between private individuals, and îs based 
upon the listing by the taxpayer of his property for taxation and the 
furnishing by him to the revenue officers of such list and the adop- 
tion theréof by them in performing their public duties. There may be 
some reason in public policy why, if a taxpayer bas deliberately fur- 
nished to the proper officers a list of his property expressly for the 
purpose of having the same assessed and taxed, and if the revenue 
officers hâve once acted upon such représentation and assessed the 
property, the taxpayer should not be heard to question the correctness 
of the list which he himself has made and furnished. But in no case 
called to my attention has the doctrine of estoppel been applied as 
against the taxpayer, upon facts such as are disclosed by this record. 
The plaintiff made no représentation to the assessor, and did not list 
this property for taxation; and the assessor not only was not misled 
by any act on the part of the plaintifï, but weïl knew, at the time the 
property was assessed, the status of the title, and that the plaintifï 
contended Jt was not subject to assessment. There is, therefore, no 
analogy between this and the Inland Lumber Company Case, and I 
think it is clear that no estoppel, even under the rule adopted by the 
Suprême Court of Idaho, is hère disclosed. 

The remaining question is whether or not the lands, the sélection of 
whidi was approved after the second Monday of January, 1905, and 
during the year 1905, were cissessable for taxation during that year. 
Counsel for the défendant quotes from the décision of the Idaho Su- 
prême Court in Inland Lumber Company v. Thompson, supra, the 
following language: 

"Bvery person who has been assessed prior to. the date on whleh the as- 
sessor dellvered the assessment roll to the elerk of the board has notice that 
the board wlll order his property assessed 1( they discover it. Therefore, if 
any person whose property has not been assessed wants to Iîuow the amount 
for which his property is assessed, or to be heard in relation thereto, he 
should appear during the session convened on the fourth Monday In July 
and présent his grievances." 

And concludes from this expression that: 

"It Is clear from the above that vmder the laws of this state property 
is assessed at any time between the second Monday of January and the 
fourth Monday of July of each year, and ail property discovered before the 
adjournment of the board must be assessed by the assessor and equalized by 
the board before its adjournment of the session held on the fourth Monday 
of July." 

If counsel's contention is that the assessor, in assessing property for 
the year, may adopt any date between the second Monday in January 
and the fourth Monday of July of each year as the time for determining 
the title, value, and général status of the property, I am wholly unable 
to adopt the view ; and I do not think the language of the Idaho Su- 
prême Court, above referred to, can be properly construed as an- 
nouncing such a doctrine. As I construe the statutes of Idaho relative 
to assessing property, ail property in the state upon the second Monday 
of January of any given year is to be valued as of that date, and its 
title and status are to be determined as of that date. It is, of course, 
not necessary for the assessor upon that date actually to détermine to 
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whom the property should be assessed and to fix the value thereon 
and to enter the assessment in the assessment book. Obviously that 
would be impossible. The assessor, by the statutes, is given a certain 
length of time to perform his duties in assessing property and entering 
the necessary data upon the assessment book, and that may be donc, as 
indicated by the Suprême Court in the language above quoted, under 
some circumstances, as late as the fourth Monday in July. But if the 
assessment is actually made on the fourth Monday in July, and if the 
entries pertaining to the assessment are actually entered in the assess- 
ment book upon that date, the ofïicers are not to consider the status 
of the property or its value upon the fourth Monday of July, but they 
are to give to the property such value as it had upon the second Mon- 
day of January, provided it is property which was in the state of 
Idaho upon that date. Section 11 of the Revenue Laws of Idaho 
(Sess. Laws 1901, p. 238) provides: 

"Ail taxable property shall be assessed In tbe county, city or district, lu 
whieh It Is sltuated on the second Monday la January, or If not within the 
State on that day, on the day of assessment; the assessor must between 
the second Monday in January and the first day In July In each year, àscértaln 
the naines of ail taxable inhabitants and ail property in his county subjeet to 
taxation, and must assess such property to the persons by whom it was owned 
or claimed, or in whose possession or control it was, at 12 o'clock m. of the 
second Monday In January next precedlng, or on the day of assessment as 
aforesaid." 

It is very clear from this language that the status of property with- 
in the state of Idaho, at 13 o'clock noon, on the second Monday in 
January, must be taken as the basis for the assessment of such prop- 
erty for that year. But if the property is brought into the state subsé- 
quent to that date and during the fiscal year, its status upon the day 
of its actual assessment may be taken as the basis of the assessment. 

The lands in question were as much in the state of Idaho on the 
second Monday of January, 1905, as were any other lands, by whom- 
soever they may hâve been owned. The résidence or nonresidence of 
the holder of the title to lands is whoUy immaterial in considering their 
location for the purpose of assessment, and it is likewise immaterial, 
in considering the locus of the property that upon the second Monday 
of January the title to the lands in question was vested in the United 
States. Nor is it of any more importance that the title passed from the 
United States to a private person during the fiscal year, than it would 
be if the title passed from one private person to another. If this 
property was exempt from taxation upon the second Monday of Jan- 
uary, 1905, it was exempt from taxation for the year 1905, and its 
subséquent transfer could not deprive it of this exemption. 

Under the laws of Idaho the property of a résident widow woman 
of a value not in excess of $1,000 is exempt from taxation. Suppose 
that a widow woman with a home valued at $1,000, and having no 
other property, should sell and convey it during the month of June, 
would the property thereupon become assessable to the purchaser for 
the taxes for that year? If so, for the taxes for the entire year, or 
only for an aliquot part thereof ? There is a provision in the Idaho 
statutes governing the assessment of transient stock for portions of 
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the year» but my attention has not been called to aiiy such pt-ovisiôn 
felàting to 'fea:l estate. If it may be assessed to thè purchâsef for the 
éntire year, what becomes' of the widow's exemption? Whether or 
not the property so purchased can be bùrdened with the taxes for that 
year iS a material considération to the pûrchaser, and if, upon the 
consùmmation of the purchase, he must assume the burden of paying 
thè taxes for that year, he will necessariiy pay less for the property 
and the guaranteed exemption will thus be rendered worthless to the 
widow. 

Upon the other hand, suppose a corporation owns a pièce of real 
estate upoii the second Monday of January of the value of $1,000, and 
10 days thereafter it sells the same to a résident widow, would any 
one contend that the corpoiration would escape any part of the tax for 
the entire year? Section 1318, Ann. Code 1901, of Idaho, provides 
that "every tax * * * upon real estate is a lien against the prop- 
erty assessed * * * which several liens attach as of the second 
Monday of January in each^ year." If, therefore, lands owned. by the 
United States on the second Monday of January and thereafter con- 
yéyed to a private person caii be assessed to such pefson for' such year, 
it necessariiy foUows that the lien of the tax attaches tp the lands as 
of a date when the title thereto is still in the United States. 

Again, under the provision of section 31, Revenue Law 1901 (Sess. 
L,aws, p. 247), in the oath attached to the return of his property, the 
taxpayer must state that the list contains ail the property owned by 
him "on the second Monday in January, and now own, claim, possess, 
or control, and which was, not within the state on that day." It is 
very clear that the Législature intended that ail nonmovable property 
should be assessed as of thè .second Monday of January, and that the 
authorization to value property or consider its status upon the day of 
its assessment relates only to personal property, that which is movable 
and may be taken from one state to another. 

Some injustice or inequality necessariiy résulta from this method 
of assessment ; that is, by taking the value and ownership upon a cer- 
tain day of the year, arbitrarily fixed by statute. In this case the plain- 
tif! escapes the burden of any taxation for that part of the year 1905 
during which it was the owner of ail or a part of thèse lands. Other 
inequalities may likewise resuit. For instance, under abnormal condi- 
tions, and sometimes under normal conditions, the value of property 
changes very rapidly. The value of a tract of land, almost worthless 
upon the second Monday of January, may be multiplied many times 
before the first of July. In such cases, if the value is to be taken as 
of the second Monday of January, the owner escapes a fair share of 
taxation, based upon the average value of the land during the entire 
year. And, upon the other hand, a pièce of property may be very val- 
uable upon the second Monday of January, and may, shortly thereaft- 
er become almost worthless, or may be entirely destroyed by fire or 
some other agency, in which case the owner wôuld l?e compelled to 
bçar an undue burden of taxation. In 1 Cooley on Taxation [3d Ed.] 
p.: 604:, the learned.authprsays:, . 

"Assessments,ai'e made .periodically, and In maiiy of the states every year. 
The eustomary régulation is that the assessment shall be made or completed on 
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a certain day, or that it shall be made as of a certain day. Thls fixes the lia- 
bility of persons and property to taxation for tlie year. There are some In- 
conveniences and Inequalities resulting from ttiis, but some régulation of tlie 
liind is indispensable. A force of tax ofQcers cannot be kept employed for tlie 
year in watehing the transfers of property, the movement of persons, and 
the vicissitudes of business, in order to equalize the charges upon them. Period- 
ical assessments, if they produce injustice in one case, may correct it in the 
next, and on the whole are likely to be falr. At any rate, they constitute 
the best régulation the law can establish." 

The view that, if under the statutes of Idaho real estate is exempt 
from taxation on the second Monday of January of any given year, 
it does not become subject to taxation during that year, even though 
transferred to a person in whose hands it is no longer exempt under 
the law, is the only one which I am able to harmonize with the theory 
and scheme of taxation as disclosed by the statutes of Idaho, and it is 
in accord with the décisions of other courts where similar statutory 
provisions hâve been considered. Wildberger v. Shaw, 36 South. 539, 
84 Miss. 442 ; Baltimore v. Jenkins, 53 Atl. 930, 96 Md. 193 ; Railway 
Ce. V. Commonwealth (Ky.) 49 S. W. 548. Electric Co. v. New 
Orléans, 14 South. 231, 45 La. Ann. 1475 ; Martin v. Drake, 41 N. 
W. 942, 40 Minn. 137 ; King v. City of Madison, 17 Ind. 48 ; Long 
V. Culp, 14 Kan. 412 ; Swann & Billups v. State, 77 Ala. 545. In- 
deed, my attention has not been called to any case announcing a dif- 
férent rule. 

It follows from the views expressed in the case of Clearwater Tim- 
ber Co. v. Shoshone County and Others, 155 Fed. 612,' and herein 
set fortii, that the prayer of the plaintiff's complaint must be granted. 
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(Circuit Court, E. D. Missouri, E. D. June 13, 1907.) 

No. 5,096. 

Teade-Mabks and Teade-Names— Right to Tbadb-Mabk— "Old Crow" 
Whisky. 

The words "Old Crow" were flrst used to designate a whisky made ac- 
cordlng to a secret formula by one James Crow, who was employed as 
distiller at a distillery in Kentucky, commencing in 1835. After his death 
In 1855, the manufacture was continued for a time at the same distil- 
lery by one who had learned the formula from him. During the latter 
part of teuch time, the distillery was leased by complainant's predecessors 
In business, who employed sueh person as distiller, and continued to use 
the names "Crow" and "Old Crow" to designate their product. Later 
they built a distillery of their own near by, and since that time they 
and' complainant bave continued to usc: tlip Rame process and the same 
uame, which has become well known in the trade as designating complain- 
ant's goods esclusively. Shortly after complainant's predecessors built 
their distillery, tbe original distillery -where the Crow whislcy was first 
mnde was tom dow^n and another built in its place, which has never 
used the Crow formula nor thp iiame. llehi. that complainant was 
entitled to protection in the exclusive use of the name "Old Crow" as 
designating Its goods. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, §§ 20-41.] 
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2. Same— Pbaudxjlent Use OF Namk. 

The fact that défendants pflor to the leasing by complalnant's pred- 
eeessors of the distlUery where the "Old Crow" whisky was orlgiually 
made put upon the market a blended whisky of their own make under 
the name ôf "P. Crow" and "J. W. Orow," for the purpose of decelvlng pur- 
chasers as to Its quallty and orlgin, gave them no right to claim such 
names as a trade-marb, as against complainant. 

' [Ed. Note. — For cases In point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, § 76.] 

In Equity. Suit for inf ringement of trade-mark. 

Janiés L,. Hopkins and Daniel W. Lindsey, for complainant. 
Klein & Hough, for respondents. 

DYER, District Judge. The bill in this case is, in substance, as 
follows : The plaintiiï is a Kentucky corporation, engaged in the man- 
ufacture and sale of whisky in Woodford county, Ky. ; that at the time 
this suit was commenced Moritz Hellman and Abraham M. Hellman 
were copartners in the liquor business in the city of St. Louis under 
the firm name of A. M. Hellman & Co. ; that since the original bill in 
this case wa:s filed Abraham Hellman has died, and the respondent Max 
Kahn has been duly appointed administrator of his estate. 

The complainant claims that it is the sole and exclusive owner of a 
certain trade-mark for whisky, consisting of the words "Old Crow," 
and that this mark has been used by it and its predecessors in busi- 
ness for abôut 40 years, and that this mark has been applied by it and 
its predecessors to packages by marking, branding, stamping, and 
labeling. It is further averred in the bill that the plaintifï corporation 
is the successor in business of W. A. Gaines & Co., copartnership, and 
that W. A. Gaines & Co. was the successor of Gaines, Berry & Co., a 
copartnership. It is further charged that in the year 1867 Gaines, 
Berry & Co. adopted and commercially applied the words "Old Crow" 
as a trade-mark for whisky distiUed by them; that the name was so 
used by them until 1870, when they were succeeded in business by 
W. A. Gaines & Co., to whom the same with ail other assets were 
transferred; that the firm of W. A. Gaines & Co. (the copartnership) 
continued the use in the same way of the mark until 1887, when they 
were succeeded by the complainant corporation ; that af ter this succes- 
sion the complainant continued to use and is now using the mark in 
the same way as its predecessor. It is further averred in the bill that 
in the year 1835 one James Crow became domiciled upon Glenn's 
Creek, in Woodford county, Ky., and there began the manufacture 
of a whisky of superior excellence and qnality, which became desig- 
nated about that time as "Crow" or "Old Crow"; that James Crow 
was continually from 1835 to the time of his death in 1855 engaged in 
the distillation of said whisky which was known and designated as 
"Crow" or "Old Crow" whisky, and that during his lifetime this whisky 
acquired a wide and extensive sale and réputation ; that upon the death 
of the said James Crow there was upon the market a considérable quan- 
tity of that kind of whisky, and that it was known commercially and 
sold and dealt in continuously by various persons until the year 1867, 
when the copartnership of Gaines, Berry & Co. began the production of 
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whisky, using the same process and material that had theretofore been 
used by James Crow, and conducting the distillation of whisky upcn 
Glenn's Creek, in Woodford county, Ky. ; that from the time of the 
death of Crow until 1857 there was no whisky produced upon the said 
Glenn's Creek or elsewhere to which the said words "Crow" or "Old 
Crow" were àpplied as a trade-mark. 

It is further stated in the bill that the words "Crow" or "Old Crow" 
had been left open for adoption, by the death of the said James Crow 
and the cessation of the distillation of the whisky designated by the 
said words, so that the same were lawfuUy appropriated and used by 
Gaines, Berry & Co. in the year 1867. It is further averred in the 
bill that from the time when the process of making of said whisky 
was first devised and put into use by Crow in 1835 down to the prés- 
ent time the words "Old Crow" hâve been applied continuously to 
the whisky produced by the said process, and to no other whisky what- 
soever, and that the distillation and production of said whisky made by 
said process has always been made at Glenn's Creek, Woodford coun- 
ty, Ky., and in no other place in the United States, or anywhere else 
in the world; that the words "Old Crow" hâve continuously since 
the year 1835 down to the présent time indicated to the public and 
particularly to ail consumers of and dealers in whisky throughout the 
world that the whisky to which they were applied was made by the 
said process devised and invented by the said James Crow, and to no 
other whisky whatsoever; that the words "Old Crow" hâve contin- 
ually siAce the year 1835 down to the présent time indicated to the pub- 
lic and particularly to consumers of and dealers in whisky throughout 
the world that the whisky to which thèse words were applied is and 
was distilled at Glenn's Creek, Woodford county, Ky. It is further 
averred that the said whisky to which the words "Old Crow" are ap- 
plied is sold at a higher price than any other whisky of equal âge 
produced in the United States, and this by reason of its uniform ex- 
cellence and the skill and care devoted by complainants to the sélection 
of the materials used, and to the process of distillation, together with 
the natural advantages of the locality in which the complainant's distil- 
lery is situated. It is further averred in the bill that the complainant 
and its predecessors hâve expended large sums of money in and about 
the advertising of said whisky throughout the United States. It is 
further averred that the said mark "Old Crow" is a lawful and valid 
subsisting trade-mark, and that complainant has been universally recog- 
nîzed as the sole and exclusive owner thereof ; that complainants hâve, 
by reason of the uniform excellence of the whisky distilled and sold 
by them under the trade-mark "Old Crow," established a large and 
continuously increasing trade and demand for said whisky, so dis- 
tinguished by said trade-mark. It is then charged that the rights of 
the complainant being well known, the défendants hâve unlawfully dis- 
regarded the same, and hâve from the Ist of January, 1903, and thence 
continuously and from day to day until the filing of the bill of com- 
plaint herein made or caused to be made, sold or caused to be sold in 
the city of St. Louis, and state of Missouri, and elsewhere, a com- 
pounded liquor or liquid to which they applied the trade-mark "Old 
155 F.— 41 
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Crow," and that this was donc against the consent of the coraplainants 
and in violation of their trâde-mark rights. It is further averred that, 
by the fraudulent acts of the défendants, they hâve sold a spurious com- 
pounded liquor as ànd for complainant's whisky, and hâve diverted to 
themselvés trade to which the complainant was entitled, and which it 
would hâve otherwise received ; that the whisky so sold by the respond- 
ents was purchased by the public and the consumers thereof in the 
f aise belief that it was complainant's' whisky ; and that, by reason of 
the inferior quality of the liquor so sold by respondents, the réputation 
of complainant's whisky has been greatly damaged. It is further claim- 
ed that the said unlavîrful and wrongful acts of the respondents con- 
stitute unfair compétition in trade ; that the said acts are now continued 
and are imperiling and jeopardizing the complainant's established trade 
ândgoodwill. 

The answer of the défendants makes spécifie déniais of each and every 
allégation in the complainant's bill contaihed, except that they admit 
that at the time of the filing the bill of complaint Moritz Hellman and 
the late Abraham M. Hellman were copartners doing business under 
the name and style of A. M. Hellman & Co., and that said Abraham 
M. Hellman is dead and Max Kahn has been appointed his adminis- 
trator. 

The respondents in their answer affirmatively set up and state that 
in 1863 the firm of I. & L. M. Hellman, a copartnership composed of 
Isaac and Louis M. Hellman, were the predecessors in business of Mor- 
itz Hellman, and the late Abraham M. Hellman ; that they did a gên- 
erai Wholesale liquor business in the city of St. Louis, Mo., and made 
and produced according to their own formula a blended whisky, which 
said firm of L & L. M. Hellman & Co. designated as "Crow" or "Old 
Crow" whisky, and branded ând stamped upon barrels, kegs, boxes, 
and bottles containing the said whisky the figure of a crow and the 
words "Crow," "Old Crow," and "Celebrated Old Crow," and "J. W. 
Crow's Bourbon," together with the firm name and the word "Hell- 
man's," and continuously sold and dealt in whisky in packages so 
stamped, branded, and labeled, and continuously designated the said 
whisky to the trade by the said names and each of them, until the 
year 1867, when Isaac Helhnan, one of the members of the firm of L 
& L. M. Hellman, departed this life ; that, after the death of Isaac 
Hellman, Louis M. Hellman acquired ail the rights and property of said 
Isaac Hellman in the firm of I. & L. M. Hellman, including the right 
to make and produce whisky according to the formula of said firm 
and sell the same, and to use and apply to such whisky the said names 
of "Crow," "Old Crow," and "Celebrated Old Crow,'" and "J. W. 
Crow's Bourbon," together. with the brands, labels, marks, and figures 
used in connection therewith. 

- It is clainied by the respondents that they and their predecessors are 
rightfuUy entitled to the use of the said words "Crow," "Old' Crow," 
"Celebrated Old Crow," and "J. W. Crow's Bourbon," and the figure 
of a crow, as a trade-mark for and upon the whisky made and produced 
by them, "and that this was well known to the complainant herein ever 
since the year 1896, and acquiesced in by the complainant since that 
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time, The respondents then aver that the whisky produced by the com- 
plainant and sold by it under the firm name of "Crow," "Old Cçow," 
and represented by them to be whisky of superior excellence, is in point 
of fact a whisky containing a large and dangerous percentage of fusel 
oil, a deadly poison, and a large percentage of other dangerous and 
deleterious impurities, and that the same is unwholesome and impure, 
and that the same has not been subjected to any process of rectification, 
blending, or vatting for the purpose of removing such dangerous and 
deleterious impurities, and that in representing said whisky to be pure 
and of superior excellence the complainant is guilty of fraud upon the 
public, and especially upon purchasers and consumers of whisky. 

The replication to this ansvver on the part of the complainant is a 
gênerai déniai. 

Respondents to the bill in this cause hâve filed a cross-bill, in wliich 
they themselves are complainants and thç W. A. Gaines & Co, (cor- 
poration) is made respondent. In this cross-bill the averments are 
along the Unes marked out in their answer to the original bill in this 
cause. In this cross-bill complainants ask for affirmative relief against 
the corporation, W. A. Gaines & Co. There is an answer filed to this 
cross-bill by W. A. Gaines & Co., and a replication to the answer by 
Hellman and Kahn. The bill and cross-bill practically présent the same 
question. 

The questions for my considération hâve been in a great measure 
passed upon by courts of compétent jurisdiction in the states of Mis- 
souri and New York. 

In the Missouri case the facts relied on by the complainant are sub- 
stantially the same as those appearing in the record now before the 
court. The récital of the facts by Judge Smith of the Kansas City 
Court of Appeals I find to be substantially the facts disclosed in the 
testimony of the witnesses for the complainant hère. Judge Smith, 
in his récital of the facts in the case before him, says : 

"It Is disclosed by tbe évidence tliat one James Crow, a distiller, had a 
secret formula for the making of vfhisky. He was employed in 1833 by Oscar 
Pepper, the owner and operator of a distillery, for whom he made whisky ae- 
cording to his formula until 1855. He died a year later. The vi'hisky made 
by him was of excellent quality. One Mitehell, who had worked with Crow 
and had leamed his formula, took Crow's place, and continued to make 
whisky at thé Pepper distillery until the latter's death In 1805. After the 
death of Pepper one Edwards leased the distillery, and carried it on for about 
a year. In February, 1867, Gaines, Berry & Co. leased it and carried it on 
until July, 1869. In the last-named year this copartnership built and moved 
into a new distillery, located about three miles away from the Oscar Pepper 
distillery. Prom 1869 to 1871 the latter was not operated. In 1870 the co- 
partnership was succeeded by that of W. A. Gaines & Co., which later in 
1887 was succeeded by the plaintiff. When Gaines, Berry & Co. leased the 
Pepper distillery, they employed Mitehell, already referred to as Crow's 
pupil, as their distiller, and he remained In their employment and that of 
their immédiate succeœor, W. A. Gaines & Co., until 1872, and during ail that 
time the whisky output of the distillery of thèse firms was made according 
to the Crow formula. One Van Johnson, who worked with Mitehell for 
several years, succeeded Mitehell as distiller in the employment of W. A. 
Gaines & Co., and used the Crow formula in the production of whisky by 
the latter and its successor, the plaintifi!, so that the Crow formula has been 
continuously used in the production of whisky by the several parties named 
for nearly three-quarters of a century. It is true that, after the expiration 
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of the second leaseof the Pepper distilleryln 1873, James B. Pepper (son of 
Oscar Pepper) and E. H. Taylor operated it for a year or so, and then tore 
it down, erecting a new distilleiT? in Its place. This last-named copartner- 
ship was succeeded In the ownershlp of the new dlstlllery by Labrot & Qra- 
ham, 'who hâve operated it ever since its acquisition by tliem.' It does not 
appear that after Gaines, Berry & Co. left the old Oscar .Pepper distillei-y 
any one operating it or the new one erected in its place ever used the Crow 
process In the makmg of whisky, or that they or any of them ever applied 
the words 'Old Crow' to any whisky of their production. It does not appear 
that Oscar Pepper ever used the words 'Old Crow' to designate the whisky 
produced at his distillery after James Crow left his employment. From 
1855 to 1865, he operated his distillery, and designated its production as 'Old 
Oscar Pepper' whlslty. Edwards, who next operated the Oscar Pepper dis- 
tillery, as prevlously stated, designated the whisky produced by him 'Edwards' 
Whisfcr,' and did not apply the words 'Old Crow' to it. From 1855 to 1867, 
when Gaines, Berry & Co. took charge of the old Oscar Pepper distillery, no one 
used the words 'Old Crow' or 'Crow' to designate bis whisky. They began 
in the last-named year [1867] to apply the words 'Old Crow' to whislcy of 
their production, and they and their successors down to the présent time hâve 
continued to do so. It does not clearly appear that Oscat Pepper used the 
words 'Old Crow' or 'Crow' to designate the whisky produced by him while 
Orow was in his employment ; but, if he did, it Is certain that he discontinued 
their use after Crow left his service." Smith, P. J., in W. A. Gaines & Co. 
V. Whyte Grocery, Fruit & Wine Co., 107 Mo. App. 507, 81 S. W. «48-602. 

It was intîmated by counsel for the défendants in this case upon the 
oral argument that the case above referred to should hâve but little 
weight in determining the case before this court, for the reason that 
that case was not properly tried for the défendants, and that it savored 
somewhat of collusion. I hâve examined the record in that case, and 
I am satisfied that the suspicion indulged in by counsel is not well 
founded. 

The évidence in this case shows beyond question, as I think, that 
James Crow began distilling a certain kind of whisky, on Glenn's Creek, 
in Woodford county, Ky., in the year 1835. This whisky was made ac- 
cording to a formula known only at that time to Crow himself. Crow 
gave the name of "Crow" or "Old Crow" to the whisky made by him 
from 1835 to 1855, in which latter year he died. During ail of that 
time he was the distiller for Oscar Pepper at the distillery of the latter 
on Glenn's Creek, in Woodford county, Ky. After the death of Crow, 
one Mitchell, who had worked in the same distillery with him, and who, 
during the time, became acquainted with Crow's formula, continued to 
make the same kind of whisky. The whisky was known to the trade 
by the name of "Crow" or "Old Crow," and was of superior quality, 
and was easily sold at a good price. 

The évidence in this case satisfies me that in the year 1863 the 
défendants or their immédiate predecessors were engaged in the whisky 
business in the city of St. Louis, and that during that year they offered 
a whisky of their own make for sale and called it "Crow" whisky. 
I am satisfied that this was done by them for the purpose of deceiving 
their customers as to the character of the whisky offered by them. 
They marked the barrels "Crow," and also used a picture of the bird 
on some of the packages. It was an attempt to palm ofï on the trade 
an inferior whisky, made under the name of "Crow"; they well know- 
ing at the time the superior quality of the whisky manufaçtured on 
Glenn's Creek, in Woodford county, Ky. It was unfair compétition, ki 
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that they sought to make others believe that they were selling the gen- 
uine "Old Crow" whisky, when, in fact, they were offering an inferior 
production of their own. 

The daim that is made by the défendants in their answer, as well 
as in their cross-bill, that they adopted the trade-mark of "Old Crow" 
long before 1867, cannot be allowed. 

A case involving the same question as that hère presented was be- 
fore the Suprême Court of New York in Gaines v. Leslie, 64 N. Y. 
Supp. 431, 25 Mise. Rep. 20. In that case the court said : 

"It appears that thèse words hâve been used for many years by the plain- 
tifl, and its predecessors In business, as the mark of their brand of whisliy, 
purporting to be the brand originally taking its name from one James Crow, 
a distiller, employed some 60 years ago in a distlllery located near to or up- 
on the site of the plaintifC's présent 'Old Crow' distillery in the state of Ken- 
tucky. Certain évidence received without objection upon the trial would tend 
to show that the plaintiff bas succeeded directly to the rights of the original 
distillers of this 'Crow' whisky, and, in any event, 1 think that the prima 
îacie case, as to title, is supported by the reasonable inferenee to be drawn 
from the évidence, that, if the original distillers had a right to a trade-mark m 
the Word 'Crow,' the right was abandoned to this plaintiff, or to its predeces- 
sors, and that their privilège to use the word became fixed, through gênerai 
acceptance, in the course of succeeding years." Bischoff, J., in W. A. Gaines 
& Co. V. Leslie, 54 N. Y. Supp. 421-423, 25 Mise. Kep. 20. 

The évidence in the record in this case abundantly supports the opin- 
ions in the Missouri and New York cases above referred to. 

The défendants hâve shown by some évidence in the case that they 
used the words "P. Crow" and "J. W. Crow" on packages put up by 
them. Why were they so used? No one by the name of "P. Crow" 
or "J. W. Crow" was ever in the employ of the défendants, and no 
satisfactory reason is given for the employment of the name or names. 
The évidence, on the other hand, is overwhelming, and is practically 
uncontradicted, that James Crow began distilling whisky in Kentucky 
as far back as 1835, and so continuée! until his death in 1855, that dur- 
ing ail of that time he used on the packages containing whisky made by 
him the words "Crow" or "Old Crow," and that from 1867 until the 
présent time the complainant and its predecessors hâve used the words 
"Old Crow" in designating the whisky made by them. 

I do not deem it necessary to pursue this matter further. The mo- 
tion heretofore filed by the défendants to expunge certain exhibits 
filed by complainant will be overruled. 

The cross-bill filed by the défendants will be dismissed, and a de- 
cree entered in favor of the complainant according to the prayer of 
the bill. 



In re NATHANSON. 

(District Court, E. D. New York. June 7, 1907.) 

1. BANKRUPTCr— Discharge— SPECiticATioNs of Objection— Pétition. 

An objection to a bankrupt's discharge, reciting that objector "being in- 
terested as a créditer in the estate of [the bankrupt], does hereby op- 
pose," etc., sufficiently shows that petitioner is "a party interested" m 
the bankrupt's estate, within Bankr. Act July 1, 1898, c. 541, § 14b, 30 
Stat. 550 [U. S. Comp. St. 1901, p. 3427], providing that a discharge may be 
opposed by "parties in Interest." 
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2. Samb— EiGHT To Oppose— ïJiSchaboeablï; Claim— Owneeship. 

• À creditor of a bankrupt havlng a claim diachargeable in bankrnptcy 
and provablé în the pendiiig pi'ôceeding may opposé the bankrupt's dis- 
charge, though the claim is not proved. 

S. SaME— SPECIFICATIONèr^OÉ'iEOTIOMS— REMEDT OF BANKEUPT. 

If a creditor of a bankrupt opposlng his discharge has a debt not prov- 
ablé or which the discharge would not afllect, the bankrupt's remedy is 
by a; motion to expnnge the claim or strike ont the spécifications, rather 
than by an objection to the form thereof. 

4. SAME— VERIFICATION. , 

Vérification of spécifications of objection to a bankrupt's discharge be- 
fore a duly commiSsioned uotary public, afflrming that the matters alleg- 
ed are true to deponént's knowledge, except as to the matters therein 
stated to be alleged on Information and belief, and as to those matters 
the déponent believes the statement to be true, no matters having been 
stated on information and belief, is not fataily détective, but is sufflcient 
to entitle the creditor to amend the same so as to conform to the form 
of vérification prescribed by Suprême Court form 3. 

5. Same— BooKs and Recoeds— Ooncbalment. 

A- spécification of objection to a bankrupt's discharge, alleging that he 
had wrongfully, frauduléitly, willfully, knowingly, and wlth intent to 
eonceal his true financial condition, and In contemplation of bankruptcy, 
concealed his books of account or records from which his true financial 
condition might hâve been ascërtained, was sufflcient. 

6. Same— False Oath. 

A spécification of objection to a bankrupt's discharge that he willfully, 
etc., made a false oath in his examination before the référée, wherein he 
testifled that he last saw his books on the desk when he left his place of 
business, and that they consisted of one bock, well knowing the same to 
be untrue, was objectionable for indeflniteness as to whether the false- 
hood related to the existence of books, or to the witness' statement as to 
when or where he last saw them, or that they consisted of one book, 
nnless the creditor intended to charge that there were, in fact, no books, 
and, if so, that should be made plain. 

7. Same; 

Spécifications ôf objection to a bankrupt's discharge that he falsely 
testifled before the référée that he did not keep a ledger and an expense 
book were objectionable for failure to specify that he did keep a ledger 
and an expense book, if those were the issues sought to be raised. 

8. Same. 

A spécification of objection to a bankrupt's discharge, alleging that he 
willfully, etc., falsely testifled before the réfères, "I did not keep books, 
I kept a book," well knowing. the answer to be false and untrue, was 
objectionable for failure to state that the bankrupt did not keep even 
a single book, if that was the particular In which the testimony was al- 
leged to be untrue. 

9. Same— Amendment. 

Where spécifications of objection to a bankrupt's discharge, alleging 
perjury by the bankrupt In bis examination before the référée, were not 
sufflciently definite, they would not be wholly disregarded for such de- 
fect, but the creditor would be given an opportunlty to cure the defect 
by amendment. 

On motion to confirm the report of a spécial commissioner overrul- 
ing amended spécifications tO a bankrupt's discharge. Denied. 

\. The following are the amended spécifications: 

Hyman Ensler, being interested as a creditor in the estate of Jacob Na- 
tbanson, a bankrupt, does hereby oppose the granting to the said Jacob Na- 
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thanson of the discharge from his debts and for the grounds of such opposi- 
tion does hereby flie the proposed following amended speelflcations : 

(1) That between the Ist days of July and November, 1905, the sald .Tacob 
Nathanson wrongf ully, fraudulently, willfully, and knowlngly concealed in 
contemplation of bankruptcy and in defraud of his creditors property belong- 
ing to his creditors and estate in banljruptcy, to wit, the sum of ten thousand 
($10,000) dollars, which said banlirupt has reservedand retained for him- 
self, being moneys withdrawn from his business. 

(2) That the said Jacob Nathanson, bankrupt above named, wrongfuUy, 
fraudulently, willfully, and knowlngly, and with intent to conceal the true 
financial condition and in contemplation of bankruptcy, has concealed his 
books of acçount or records from which his true financial condition might tw 
ascertained. 

(3) That the said Jacob Nathanson, the bankrupt above named, wrongfully, 
fraudulently, willfully, and knowlngly made a false oath in his examinatlon 
beforé Référée Robert F. Tilney on the Ist day of May, 1904, when he testi- 
fied as follows (quotlng from the minutes of creditors' meeting, page 27) : 

"Q. When dld you last see your books? 

"A. In November, when I went away from the place of business. 

"Q. Where did you see them in your place of business? 

"A, Where hâve I seen them ? 

"Q. îes. 

"A. I had them on the desk. 

"Q. What did they conslst of î 

"A. One book." 
— ^well knowing at the time that the aforesaid answers to the aforesald ques- 
tions were false and untrue. 

(4) That the said Jacob Nathanson, the above named bankrupt, wrongfully, 
fraudulently, willfully, and knowlngly made a false oath In his examinatlon 
before Référée Robert F. Tilney on the 19th day of April, 1906, when he 
testifled as follows (quoting from minutes of creditors' meeting, page 10) : 

"Q. What books did you keep, if any? Did you keep a ledger? 

"A. No, sir." 
— ^weH knowing at the time that the aforesaid answer to the aforesaid ques- 
tion was false and untrue. 

(5) That the said Jacob Nathanson, the above named bankrupt, wrongfully, 
fraudulently, willfully, and knowlngly made a false oath in his examinatlon 
before Référée Robert F. Tilney on the 19th day of April, 1906, when he tes- 
tifled as follows (quoting from minutes of creditors' meeting, page 10) : 

"Q. Did you keep a book for expenses? 

"A. I did not ; no, sir." 
— well knowing at the time that the aforesald answer to the aforesaid ques- 
tion was false and untrue. 

(6) That the Baid Jacob Nathanson, the above named, bankrupt, wrongfully, 
fraudulently, willfully, and knowlngly made a false oath in his examinatlon 
before Référée Robert F. Tilney, when he testifled as follows (quoting from 
minutes of creditors' meeting, page 11) : 

"Q. What books did you keep? 
"A. I did not keep books. I kept a book." 
— ^well knowing at the time that the aforesaid answer to the aforesald ques- 
tion was false and untrue. 

Wherefore, said Hyman Ensler prays that the application of said bankrupt 
herein be denied. 
Dated, New York, February 23d, 1907. 

Hyman Ensler, Objecting Creditor. 
Joseph S. Rosalsky, 

Attoniey for Objecting Creditor, 

346 Broadway, New York City. 
United States of America, Eastern District of New York, County of 
Klngs — ss : 

Hyman Ensler, being duly swom, déposes and says that he Is the creditor 
above named ; that he has read the foregoing proposed amended spécifications, 
and that the same are tnie of his own knowledge, except as to the matters 
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therein stated tob* alleged on information and belief and as to tliose mat- 
ters lie believes It to be true. Hyman Ensler. 

Swom to before me this 23d day of February. 1907. 

Charles Beebarlng, Notary Public, N. ï. C5o. 
Certlfleate flled in Kings Ck). 

For former opinion, see 152 Fed. 585. 

Slade & Slade, for bankrupt. 

Joseph S. Rosalsky, for objecting créditer. 

CHATFIELD, District Judge. One of the petitioning creditors, 
Hyman Ensler, filed spécifications in opposition to the bankrupt's ap- 
plication for discharge upon the 17th day of December, 1906, consisting 
of six allégations upon information and belief, and a seventh alléga- 
tion, which charged directly that the bankrupt had made a false oath in 
relation to certain books of account or records, from which his true 
financiai condition might be ascertained. Thèse spécifications were 
verified according to the form of vérification provided by the laws of 
the State of New York for a complaint in an action in the state court. 
Subsequently, by leave of this court (see In re Nathanson [D. C] 153 
Fed. 585), the petitioning creditor was allowed to file amended spéc- 
ifications, and thèse amended specificatioils contain six allégations, of 
which none is stated to be alleged upon information and belief. The 
vérification of the amended spécifications was in the same form as the 
vérification of the original spécifications, and is as follows : 

"United States of America, Eastern District of New York, County of 
Kings — ss: 

"Hyman Ensler, being duly swom, déposes and says that he is the credit- 
or above named, that he has read the foregoing proposed amended spécifica- 
tions, and that the same are true of his own lînowledge, except as to the 
matters therein stated to be alleged on information and belief and as to 
those matters he believes it to be true. Hyman Ensler. 

"Swom to before me this 23d day of February, 1907. 

"Charles Béebaring, Notary Public, N. Y. Co. 

"Certlfleate filed in Kings Co." 

The bankrupt made a motion before the spécial commissioner to 
whom the objections had been referred to dismiss thèse amended spéc- 
ifications. The spécial commissioner reports that the motion should be 
granted. 

The first ground of objection which is sustained by thé spécial com- 
missioner is that the objecting creditor has not shown that he has com- 
plied with form 58, as prescribed by the Suprême Court. The amended 
spécifications contain the foUowing: 

"Hyman Ensler, being interested as a creditor in the estate of Jacob Nathan- 
son, a bankrupt, does hereby oppose," etc. 

Section 14b, Bankr. Act July 1, 1898, c. 541, 30 Stat 550 [U. S 
Comp. St. 1901, p. 3427], provides that a discharge may be opposed by 
"parties in interest." Section 30 of the act conferred upon the Suprême 
Court the power to prescribe ail necessary rules, forma and orders. 
Under this power form 58 was promulgated, as follows : 

" , of , ip the county of and state of , a party in- 
terested in the estate of said bankrupt, do hereby oppose," etc. 
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And this form must be complied with by a creditor desiring to op- 
pose an application for a discharge. 

The spécial commissioner, relving upon the cases of In re Chandler, 
138 Fed. 637, 71 C. C. A. 87, ând In re Servis (D. C.) 140 Fed. 223, 
States in the report: 

"ïhat before any notice of proper and légal spécifications can be taken 
by the spécial commissioner, It must appear (a) that he Is a creditor whose 
claim bas been allowed in thèse bankruptcy proceedings; (b) that his daim 
is of such a nature that should such a discharge be granted the same will 
affect his claim." 

In the Chandler Case the pétition was held defective, in that the 
spécifications did not show that the creditor had a claim which existed 
at the tîme of the bankruptcy proceedings, or which was provable in 
the proceeding. In the Servis Case the claim was one which could not 
be discharged in bankruptcy. It would therefore seem that thèse two 
cases are not conclusive, and the premise, that the creditor must be one 
whose claim has been allowed in the bankruptcy proceedings, it would 
seem, is broader than the statute. The creditor who has not proved his 
claim cannot share in any distribution, but, if he has a claim discharge- 
able in bankruptcy, and provable in the pending proceeding, he may 
oppose the discharge. In re Kuffler, 153 Fed. 667 ; In re Ray, Fed. 
Cas. No. 11,589; In re Shepard, Fed. Cas. No. 12,753; In re Chandler, 
138 Fed. 637, 71 C. C. A. 87 ; In re Walker (D. C.) 96 Fed. 550. It 
is difficult to see how the requirements of the statute, as above set 

forth, can be met by an allégation, " , a party interested in the 

estate of said , bankrupt," if it is not met by the allégation, 

"Hyman Ensler being interested as a creditor in the estate of the said 
Jacob Nathanson, a bankrupt." The word "party" may mean "person," 
or "party to the proceeding." fhe record of the bankruptcy proceeding 
shows whether Hyman Ensler is a party to the proceeding, and the 
record can be used upon this motion for that or any material purpose. 
If he is a creditor having a debt which is not provable, or which the 
discharge in bankruptcy would not affect, that would seem to be a mat- 
ter for an affirmative motion to expunge the claim, or to strike out the 
spécifications, rather than to object to their form. 

As to the second ground on which the spécial commissioner has de- 
cided that the spécifications are insufiicient, his action was based upon 
the décision in the Matter of Glass (D. C.) 119 Fed. 509, which holds 
that vérification of spécifications of objection should be in the form of 
a vérification to a creditor's pétition. No. 3, Suprême Court Forms. 
Form 58 does not provide for a vérification, and no other form con- 
tains an analogous vérification, except 139, which provides for the 
spécifications of objections to a composition. The form of vérifica- 
tion there prescribed is: 

"I, , the objecting creditor mentioned and described in the foregoiug 

spécification of objection, do hereby make solemn oath that the statements 
of fact contalned therein are true, according to the best o( my knowledge, in- 
formation, and belief." 

The use of this form is approved by Collier in his work on Bank- 
ruptcy (4th Ed., p. 639), and this form is approved in the Matter of 
Milgraum and Ost (D. C.) 129 Fed. 827. 
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The vérification used by the crçditor in the présent proceeding, while 
not following exactly the language of either of the forms above refer- 
red to, was taken before an officer compétent to take the oath, viz., a 
notary public, duly appointed, and states that the matters alleged are 
true of deponent's own knowledge, except as to the matters therein 
stated to be alleged upon information and belief, and that as to thèse 
matters the déponent believes the statements to be true. As a matter 
of fact, there are no statements upon information and belief, and this 
makes the vérification one based upon a statement of actual knowledge, 
and is therefore, so far as its reliability is concerned, équivalent to the 
vérification under form 3. While not approving the use of a state form, 
and thus causing confusioii and variation in pleadings, it seems that the 
vérification to the spécifications herein was sufScient to overcome the 
objections, and that the creditors should be allowed to reverify the 
pleadings in the exact language provided by the Suprême Court form 
No. 3. , , 

As to the third ground ;§tated by the spécial commissioner, sus- 
taining the objection to the second and subséquent amended spécifica- 
tions, it would seem that the case of E. H. Godshalk Co. v. Sterling, 129 
Fed. 580, 64 C. C. A. 148, is controlling, and that spécification 2 is 
sufficient. 

' As to the other spécifications, the décision of Judge Coxe, in the Mat- 
ter of Goodale (D; C.) 109 Fed, 783, that "the facts relied upon to prove 
falsity" should be stated, does not mean that évidence must be set 
fofth. The situation is gimilar to that in preparing an indictment upon 
a charge of perjury, where it must be plainly set forth upon what true 
statement of facts the charge of falsehood is based. This would require 
a statement in spécification 3, setting forth whether the falsehood re- 
lated to the existence of books, or to ,the witness' statement that he 
last saw them in November, or that they were on his desk, or that they 
consisted of one book. The spécifications are too indeflnite, unless 
the creditor intends to charge that there were no books, and, if so, 
that should be alleged as the truth and facts of the situation. 

As to spécification 4, likewise, the creditor should specify that the 
bankrupt did keep a ledger, if that is the issue to be raised. 

Spécification 5. The creditor should likewise state that the bank- 
rupt did keep a book of expense, if that is the fact upon which the 
charge of falsity is based. 

Spécification 6. The spécification should state that the bankrupt kept 
not even one book, if that is the particular in which the testimony is 
alleged to be untrue. 

The amended spécifications, therefore, from 3 to 6, should be made 
moré defihite and certain before the bankrupt is called upon to answer 
them; but, inasmuch as allégations of perjury hâve always been the 
source of great confusion and argument, and inasmuch as attomeys 
can hardly be held to the knowledge of criminal pleading expected 
frbm the prosecuting officer s of the government, it seems to the court 
that the creditors should be allowed to make their spécifications definite 
by further amendment of paragraphs 3, 4, 5, and 6. 

The motion to confirni the report of the spécial commissioner will 
therefore be denied, and an order may be entered allowing the creditor 
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to further amend his spécifications in the manner indicated, and the 
amended spécifications will thereupon be referred to the spécial com- 
missioner for hearing. 



UNITED STATES V. ONB TRDNK CONTAININQ FOUKTEEN PIECES 

OP EMBROIDEKY. 

(District Court, E. D. New York. July 11, 1907.) 

Courts— Pedeeal Couets— Adoption oï State Peactice—Jddgments— Va- 
cation or Default Judgment aftee Tebm. 

An action by the United States for the forfaiture of smuggled goods Is 
a statutory proceeding assimilated to an action in rem In admiralty, and 
Rev. St. § 914 [U. S. Comp. St. 1901, p. 683], providing for conformity to 
the State practice in civil causes other than equity or admiralty causes, 
does not apply to such a proceeding so as to ahrogate the settled rule of 
the fédéral courts that a court has no power to set aside a default judg- 
ment after the term at which it was entered to permit a défense to be 
interposed, because such practice is authorized in the courts of the state. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 934. 

Conformity of practice in common-law actions to that of state, see notes 
to O'Connell v. Reed, 5 0. C. A. 594 ; Nederland Ufe Ins. Co. v. Hall, 27 
O. 0. A. 392.] 

On Motion to Set Aside Judgment Entered on Default. 
William J. Youngs, U. S. Atty. , 
Arthur M. King, for claimant. 

CHATFIELD, District Judge. On the llth of January, 1906, 
acting under a search warrant issued by a -United States Commissioner 
in this district, employés of the governîlieht seized a trunk, contain- 
ing certain embroidery and other articles, upon the premises and with- 
in the possession of one George Bardwill, at the corner of Henry 
Street and Atlantic avenue, in the borough of Brooklyn, New York 
City. The seizure was made on a charge that the contents of the trunk 
had been smuggled and imported into the United States without pay- 
ment of the duty to whiçh the goods and merchandise were subject. 

Thé property was taken into custody by the United States rtiarshal for 
the Eastern district of New York, under a monition issued out of this 
court under date of April 9, 1907, and a notice to claimants published, 
according to law, in the "Standard-Union" for 14 successive days, 
commencing April 10, 1907. The monition was issued upon the filing 
of an information by the United States attorney in said Eastern dis- 
trict of New York, in the office of the clerk of said court, and no 
claimant appearing upon the return day, viz., the 24th day of April, 
1907, a decree was entered reciting the return of the marshal, the 
giving of notice, and the fact that no person appeared or interposed 
a claim to the trunk or its contents. This decree ordered a default 
against ail persons who had not appeared and filed claims, and "further 
ordered, adjudged, and decreed that the said property, articles, etc., 
be, and the same hereby are, for the reasons and causes mentioned in 
the information herein, condemned as forfeitéd to the use of the 
United States." The decree further provided for a sale upon 15 days' 
notice according to law, at a place specified in said decree. This 
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sale was had, and realized the sum of $1,800, which amount was paid by 
the United States marshal to the clerk of the court upon the 13th day 
of May, 1907. The decree declaring the goods forfeited was entered 
upon the 24th day of April, 1907, and a writ of venditioni exponas 
issued upon that day. The proceeds of this sale are still in the registry 
of this court, and hâve been held because of an application made on 
behalf of George Bardwill, the person upon whose premises the goods 
were seized, to hâve his default in claiming the goods opened, in order 
that he might file a claim thereto, and for such other relief as might be 
just. This motion Was made and argued at the May term of the court, 
held on the .31st day of May, 1907. The decree of forfeiture was enter- 
ed at the April term of this court, and that term expired on Apri' 30, 
1907, and before any application with respect to said default had been 
brought to the notice of the court. 

The applicant argues that the fédéral courts hâve given to a person 
in default his day in coiirt, and afforded him relief from that default, 
even after the term had expired, during which the judgment had been 
entered. The petitioner , daims that such relief can be given in cases 
falHng within the old EngHsh practice by writs of error, "Coram 
vobis or audita querela," and that similar relief, by the New York state 
practice, can be had in the state courts. Section 914 of the Revised 
Statutes [U. S. Comp, St. 1^01, p. 683], requiring the practice in the 
United States courts, in cases other than equity and admiralty, to con- 
form as near as may be, to the practice in like cases in the state courts, 
is citetl as authority for applying the rule under the New York 
Statutes. The English writ coram vobis was used to correct mistakes 
of fact or errors in process, which can be brought to the attention of 
the court in which they were committed by means of this writ, but can- 
not be relied upon where the error is in the judgment itself (RoUe's 
Abridgment, p. 749), or where the question relates to the power 
of the court and not to the mode of procédure. Bronson v. Schulten, 
104 U. S. 416, 417, 26 L. Ed. 797, and cases there cited. 

The writ of audita querela does not lie, where the party complaîn- 
ing has had a légal opportunity of défense, and has neglected it. This 
writ is a regular suit in equity, to which the parties may plead and 
take issue on the merits, and cannot, therefore, be sued against the 
United States. Avery v. United States, 79 U. S. 304, 20 L. Ed. 405. 
In that case the complainant had neglected to set up a sum of money as 
a set-oflF, which had been received by the United States prior to the 
bringing of an action by it against the petitioner, and it was there 
held that the court had no. authority to open the final judgment, and that 
this judgment could be reviewed only by a writ of error. The power 
of a United States court over its own judgment is well set forth in Bron- 
son V. Schulten, supra, and Phillips v. Negley, 117 U. S. 674, 6 Sup. Ct. 
901, 29 L,. Ed. 1013, and the f ollowing language from Bronson v. Schul- 
ten, as quoted in the case of Phillips v. Negley, is directly applicable: 

"In this country ail anirts hâve terms and vacations. The time of the com- 
mencement of every term, |f there be hf^lf a dozen a year, is fixed by statute, 
and the end of It by the final adjoumment of the court for that term. Thia 
Is the case with regard t'c* ail the courts of the United States, and, if there 
be exceptions in thé statè courts, they are unimportant. It is a gênerai rule 
Of the law that ail the judgments, decrees, or 0ther orders of the courts, how- 
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ever eonclusive in their eharacter, are under the control of the court which 
pronounces them during the term at whlch they are rendered or entered of 
record, and they may thea be set aside, vacated, modifled, or annulled by that 
court. But it is a rule equally well established that, after the term bas 
ended, ail final judgments and deerees of the court pass beyond Its control, 
• * * and, if errors exist, they can only be corrected by such proceeding, 
by a wïit,of errer or appeal, as may be allowed in a court whlch, by law, can 
review the décision." 

In Sibbald v. United States, 37 U. S. 488, 9 L. Ed. 1167, the court 
said: 

"No princlple is better settled, or of more universal application, than that no 
court can reverse or annul its own final deerees or judgments, for errors of 
fact or law, after the term in whlch they hâve been rendered, unless for 
clérical mistakes." 

If an équitable défense or a good défense in law, which the dé- 
fendant was prevented from availing himself of, by fraud or accident, 
unmixed with négligence of the défendant or his agents, exista, 
a- bill in equity might afford relief. Hendrickson v. Hinckley, 58 U. 
S. 443, 15 L. Ed. 133, and other cases, cited in Phillips v. Negley, 
supra. In the case of United States v. Millinger (C. C.) 7 Fed. 849, 
a judgment entered by default in 1873 was opened in 1880 ; the amount 
of the judgment having been entered from an inadvertent omission by 
the plaintiff to allow crédits to the défendant, which should hâve been 
deducted upon the assessment of damage. The applicant also cites the 
case of Brown v. Philadelphia, Wilmington & Baltimore R. Co. (C. C.) 
9 Fed. 183, in which a default was opened, under the authority of sec- 
tion 914 of the Revised Statutes, requiring the practice in the United 
States courts, in cases other than equity and admiralty. to conform, 
as near as may be, to the practice in like cases in the state courts. In 
that case a statute of the state of Delaware was followed in opening a 
default. 

, The présent case arises under a statutory provision for an action to 
enforce a forfeiture. The procédure is assimilated to that of an action 
in rem in admiralty, and it would seem that section 914 of the Re- 
vised Statutes of the United States would not apply, in so far as to 
work a modification of the gênerai rules relating to the power of a 
United States Court over a judgment entered at a trial term, even if 
the action of forfeiture, created by statute, be a statutory action at 
law, and not one in equity or admiralty. Where the admiralty practice 
is followed, as in a case like the présent, it does not seem that the prac- 
tice may conform to that of the state courts sufficiently to create rights 
not recognized as within the powers of United States Courts, exclusive 
of the provisions of section 914 of the Revised Statutes. The applicant 
furnishes authorities under the laws of the state of New York showing 
the opening of defaults, after the expiration of the term at which judg- 
ment was entered. But, for the reasons above given, and under the dé- 
cisions of the United States Suprême Court, the présent application can- 
not be disposed of upon the authority of the New York state décisions. 
From the standpoint of the United States authorities, while the applica- 
tion to open the default would appeal to the discrétion of the court, if it 
lay within its power to grant the petitioner relief, it does not seem that 
such discrétion exists. 
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Thè^decree of forfaiture and sale is in efîect a final decrèe, in so far as 
the righls of any élaimant. to the property are concerned. It is im- 
possible to consider thàt the default of the claimant was due te- any 
clérical, error, or to any iriadvertence or omission on the part of any 
one concerned with the entry of the decree. The property in question 
had been seized upon the premises of the applicant, and he must be 
deemed to hâve had knowledge of the seizure. He could havè imme- 
diately proceeded to recover possession of this property,, or to bring an 
action against the persons making the seizure, if so advised. The tak- 
ing of the property by the United States marshal upon monition remov- 
ed the property from the possession of the officers who had made the 
seizure, and the Revised Statutes and the rules of the court with re- 
lation to cases of forfeiture provide the means of giving notice to ail 
claimants. Section 5393 provides a way of relief from forfeiture aris- 
ing from the laws for imposing or coHecting duties, etc., but ît is ap- 
parently beyond the power of this court to open the decree of April 
34, 1907', in this case, at the présent timé, upon the grounds set fordi 
in this application. . 
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(arcult Coutt,;,Jî. D. Illinois, E. D. July 22, 1907.) 

L Statutes— Consteùotion-t'Statutes Adopted feom Othkb St^te. 

Laws Kan. 1874, p.,'143; c. 93, providing that a rallroad company shall be 

'■''■ llable for ail dainage^'^done td any employé of It from any négligence 

■■; of its agents orby any ipismanagement of any employés "to any persôn 

, sustaining sueh damage,'' adopted from the state of lowa after thé Stl- 

preme Court of the: state had Construed it as covering the case of death 

' of an employé and crèating a cause of action In favor ot the adminl.s- 

tràtor ôf decea;sèd, was' adopted With stéh construction. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 44, Sta tûtes, § ^07. 

Construction of statutes, state là^i^s as rules of décision In fédéral 

... court, see note to Wilson v. Perrln, 11 C. G. A. 72.]' ''■:'■ 

•3. Masteb and Sebvant— Inotbt to Servant— Feixow SEBvAii'D—STAltJTEig 

,MoDIFYIN& COMMON-LliW LlABILITT. ; -' 

Laws Ka«. 1874, p. 143, e. 93, providing that a rallroad qompany shall 

;'. ■' be riàble fcSt.all damages done to an employé of it from any neglligence 

'''- ■ of its agents br by an^ mismanagement of any employés, while restrieted 

.; ■ to hazardspeculiar to railroading, applies to the caêè of a traclj re- 

pairer injured whiie being talipn froni his work in a caboose, and while 

still in the cpmpany's employé, by collision of that and another train of 

"'■ ;' the eompany". 

[Ed. Noté. — For cases in point, see Cent. Dig. vol. 34, Master and Sérv- 
■ r, ant, § 501.] " 

S. SAifE— Res Ipsà Loquittte. 

A rallroad com'pany being liable under Laws Kan. 1874, p. 143, c. 93, 
for injury to an employé from négligence of a fellow servant, and un- 
der the common law for négligence of a vice principal, the rule of res 
ipsa loqultur applies to^the case of injury to an employé from collision 
of two trains of thte éoinpàny, and raises a presumptlon of négligence. 
[Ed. Note. — For cases Ih point, see Cent. Dig. vol. 34, Master and Serv- 
':ant, §880.] ;;"•- ■ 

4, Mastckb and Sebvant— Injubibs to SebvAnT— Notice op Claim— Necessitt. 

, : Laws Kan. 1903,, p. 599, c. 393, amendlng Laws 1874, p. 143, c. 93, to 

provide that a rallroad company shall be llable for damages done to any 
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employé of it from any négligence of its agents or by any mismanagement 
of any employés to any person sustalning such damage, provideà that 
notice of the injury be ,given "by or on behalf of such person injured" 
to tbe Company, within 90 days from the accident, does not apply to a cas© 
of death, where the action is by the administra ter. 
5. Same. 

Even if the provision of the statute as to notice were otherwise ap- 
plicable to the case of death of an employé, it will not be so held in the 
case of an employé killed 53 days after the act was passed, but 65 days 
before it went into efCect. 

Rosenthal, Kurz & Hirschl, for plaintiff. 

Frank F. Reed, Clarence A. Williams, and Robert J. Folonie, for de- 
fendant. 

SANBORN, District Judge. On the 36th of April, 1903, a number 
of Italian laborers were taken out on a train by the défendant Com- 
pany on its railway in Kansas for the purpose of repairing a, part of 
its track. After the work was completed, the laborers were placed in 
a caboose for the purpose of taking them back to the point of depart- 
ure. The train started and ran some miles, stopped at a station, and 
waited some time, and then went on toward its destination, and, while 
the train Was in motion, a freight train collided with the train in ques- 
tion by a head-on collision, as a resuit of which some of the workmen 
were kîlléd, including the plaintiff's intestate. This action is brought 
under the statute of Kansas to recover damages for the death of the 
workman through the alleged négligence of the company. The évi- 
dence did not show how it happened that the collision occurred, or 
whose fault or neghgence it was. The plaintiff rested its case solely 
upon the fact of the happening of the collision, relying upon the rule 
of res ipsaloquitur. The déclaration counts both upon the common- 
law liability and the liability under the statute of Kansas which is quot- 
ed below. The défendant contends that the rule of res ipsa loquitur 
cannot apply, and that, at ail events, the action is barred by an amend- 
ment to the Kansas statute in respect to liability to co-employés re- 
quiring notice to be given to the défendant of the time and place of the 
ihju'ry within 90 days after its occurrence. A motion to direct a ver- 
dict for the défendant was made, but the case was submitted to the 
jury, and a verdict rendered subject to the opinion of the court upon the 
questions of law involved. The jury rendered their verdict in favor 
of the plaintiff, and a motion is now made by the défendant to direct 
the entry of a verdict for the défendant pursuant to the submission of 
the case to the jury subject to the opinion of the court. 

Section 5319, Gen. St. Kan. 1905, provides : 

"When the death of one Is caused by the wrongful act or omission of an- 
other, the personal représentatives of the former may maintain an action 
therefor against the latter if the former might hâve maintained an action 
had he lived, against the latter, for an injury for the same act or omissions 
The action must be commenced vrithln two years." 

The damages are lîmited to $10,000. 

In 1874 the L,egislature of Kansas adopted from the state pf lowa 
a statute which reads as follows : 
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"Every rallroad company organlzed or doing business în this state shall be 
llable for ail damages done to any employée of such company In conséquence 
oi; any négligence iof its agents or by any mismanagement of its engineers or 
any employées to- any person sustainlng such damage." liaws 1874, p. 143, 
c. 93. 

On March 4, 1903, the Kansas Législature amended the act of 
1874 to read as foUows : 

"Every railroad company organlzed or doIng business in this state shall 
be liable for ail damages done to any employée of said company in conséquence 
of any négligence of its agents or by any mismanagement of its engineers or 
other employées to any person sustainlng such damage ; provided, that notice 
In writing of the injury so sustained, stating the time and place thereof shall 
hâve been glven by or on behalf of such person injured to such railroad com- 
pany within ninety days after the occurrence of the accident" Laws 1903, 
p. 599, c. 393. 

This amendment took effect July 1, 1903. 

It will be noticed on looking at thèse statutes that railroad companies 
are made liable for damages done to any employé by the négligence of 
co-employés to any person sustaining such damage. It will aiso be 
noticed that the amendment providing for notice requires such notice to 
be given by or on behalf of such person injured. On first examining the 
statute of 1874, I was in doubt whether it could be construed to apply 
to a case where an injury resulted in death. The words "to any 
person sustaining such damage" would seem to include an adminis- 
trator of the person killed, so as to bring the case within the Kansas 
act above quoted concerning death by wrongful act, and I fînd that 
the Suprême Court of lowa in 1871, before tlie statute was adopted 
by the Législature of Kansas, construed the lowa statute to cover 
the case of death and to create a cause of action in favor of the ad- 
ministrator. The language of the act, "to any person sustaining such 
damages," was held to mean any party who under the law was en- 
titled to a recovery. Philo v. Illinois Central R. Co., 33 lowa, 47, ap- 
proved in Major v. B., C. R. & N. R. Co., 115 lowa, 309, 88 N. W. 
815 (A. D. 1903). The act of 1874 was assumed to apply to a case 
where an employé was killed in Missouri Pac. R. Co. v. Haley, Adm'r, 
25 Kan. 35. Such construction of the lowa court was adopted with 
the statute, and is as much a part of it as though plainly expressed 
therein. .Union Trust Co. v. Thomason, 35 Kan. 1. It therefore 
seems entirely clear that this case is within the act of 1874 if the plainr 
tiff's intestate was injured through a hazard peculiar to the railroad 
business. The question ! of the validity of the act of 1874 arose in 
lowa and also in Kansas, and was sustained in both states, on the 
ground that it must be restricted to hazards peculiar to railroading, 
otherwise it would not àfford equal protection of the laws. The 
highest courts of both states so held, and this ruling was sustained by 
the Suprême Court of the United States. Missouri Pacific Railroad 
V. Mackey, 33 Kan. 398, :6 Pac. 291; Id., 137 U. S. 205, 18 Sup. Gt. 
1161, 33 L. Ed. 107; Bucklew v. Central lowa Railroad, 64 lowa. 
603, 21 N. W. 103. 

' The hext question which arises, therefore^ is whether the plaintifï's 
intestate was exposed at the time of his injury to a hazard peculiar 
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to the business of using and operating a railroad. The proper test 
is held to be whether the duty of the employé requires him to per- 
form service which exposes him to such peculiar hazard. The worlc- 
man hère in question was required to work as à track repairer. It was 
necessary that he be conveyed to and from his work. This the rail- 
road Company undertook to do. Many cases hâve been ruled, both in 
Kansas and lowa, to the effect that persons working on or about the 
track are within the statute, and are while so working exposed to 
hazards peculiar to the railroad business. Union Trust Co. v. Thoma- 
son, 35 Kan. 1; Railway Co. v. Harris, 33 Kan. 416, 6 Pac. 571; 
Railroad Co. v. Brassfield, 51 Kan. 167, 33 Pac. 814. The above cases 
relate to sectionmen. The act applies, also, to one loading rails on a 
car. Railroad v. Koehler, 37 Kan. 463, 15 Pac. 567. Also to a bridge 
carpenter. Railroad v. Pontius, 53 Kan. 364, 34 Pac. 739. And a 
track repairer was held also to be within the act. Railroad v. Vin- 
cent, 56 Kan. 344, 43 Pac. 251. A laborer injured by the fall of a 
bank while shovelmg earth on a car is within the statute as to the 
hazard pertaining to railroads. Deppe v. C, R. I. & P. R. Co., 36 
lowa, 52. The act also applies to a section hand. Frandsen v. C, R. 
I. & P. R. Co., 36 lowa, 372. Inasmuch as it was absolutely neces- 
sary that the deceased should be carried to and from his work, and as 
he continued to be an employé of the company while being so car- 
ried, it seems entirely clear that while going and returning he was 
still subject to the same hazard peculiar to the opération of the rail- 
road as he was while actually performing the work of repairing the 
track. That he still continued to be a servant while being carried 
from his work, and not a passenger, see Kansas Pacific R. R. Co. v. 
Salmon, 11 Kan. 83-91 ; McQueen v. Central Branch, etc., R. R. Co., 
30 Kan. 689, 1 Pac. 139 ; Vick v. N. Y. Central, etc., R. R. Co., 95 
N. Y. 267, 47 Am. Rep. 36; Higgins v. Hannibal & St. Joe R. R. 
Po., 36 Mo. 418-433 ; Russell v. Railroad Co., 17 N. Y. 134 ; St. Louis, 
etc., R. R. Co. v. Waggoner, 90 111. App. 556; Gillshannon v. Stony 
Brook R. R. Co., 10 Cush. (Mass ) 238 ; Wright v. Railroad Co., 122 
N. C. 852, 29 S. E. 100 ; Manville v. Railroad Co., 2 Ohio Dec. (re- 
print) 359, 2 Western Law Monthly, 495 ; lonnone v. N, Y., etc., R. 
R. Co., 21 R. I. 452, 44 Atl. 592, 46 L. R. A. 730, 79 Am. St. Rep. 812 ; 
Chattanooga V. Venable, 105 Tenu. 460, 58 S. W. 861, 51 L. R. A. 886. 
It follows from what has been said that the rule of res ipsa loquitur 
applies to this case. This would not be so in the absence of the act 
of 1874, because it could not be told whether the deceased was in- 
jured by the négligence of a co-employé or by the fault of the com- 
pany through some independent officer in the relation of a vice prin- 
cipal. But, inasmuch as the plaintiff was a servant, and the com- 
pany is made liable by the act of 1874 for the négligence of a fellow 
servant and by the common law for the négligence of a vice prin- 
cipal, it follows that any négligence on the part of the company makes 
it responsible, and that the mère fact of the happening of the accident 
raises a presumption of négligence which places the burden upon the 
défendant to rebut. Goss v. Northern P. R. Co. (Or.) 87 Pac. 150; 
N. C. R. Co. V. Cotton, 140 111. 494, 495, 496, 29 N. E. 899 ; C. T. Co. 
V. Holtzenkamp, 78 N. E. 539, 74 Ohio St. 379, 6 L. R. A. (N. S.) 
155 F.— 42 
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800; Rose v. Stephens (C. C) 11 Fed. 438; Choctaw, 0. & S R. Co. 
V. Doughty, 91 S. W. 768^ '?? Ark. 1; Stewart v. R. & A. Co., 53 S. E. 
881, J41 N. C. 253; Armour v, Golkowsky, 302 111. 149, 66 N. E. 
1037; Goddard v. Enzler, 123iIlL App. 119 ; Union Tru?t Co. v. Thom- 
ason, 25 Kan. 1; Sullivan v.Rowe (Mass.) 80 N. E. 459. 
i The further question arises as to the effect of the amendment to 
the act of 1874 by.the statuteof 1903, above quoted, It is.urged on 
the part of the défendant that, as the plaintiff's intestate was killed 
April 26, 1903, the statute ôf March 4, 1903, requiring 90 days' notice, 
and which took effect July 1, 1903, left to the administrator, widow, 
and next of kin of the plaintiff's intestate 25 days after July 1, 1903, 
in which to give the notice, and that a reasonable time was thus left 
in which notice might hâve been given. It is said that the liability 
being whoUy statutory, the Législature may entirely take it away or 
injpose such conditions as it may see fit, and that the object in post- 
poning the taking effect of :the statute was for the purpose of allow- 
ing such notice to be given without injury to existing rights or causes 
of action' or 'those which might arise about the time of the passage 
of the ^ct. Thèse questions are close and interesting; but, in view of 
the language. of the amendment, it is not necessary to consider them. 
The provision as to notice requires it to be given by or on behalf of 
the person injured. Repi^mbering that the person . injured in this 
case had no icause of action, being instamtly killed by the collision, 
and no icause of action existed in his favor,- but only a statutory claim 
in favOr of his administrator for the benefit of the widow or next of 
kin, it seemsfplain that the language of the, statute was not intended 
to apply to the case of death. How çould notice be given by the 
person killçd, or on his behalf? It is trùe this construction seems 
to be a narrow one, and that if the section amended appHesto.the case 
of death, ;as,it i? hère held to do,, the provision as to notice should like- 
wise be exteadçd to thecase of death, and the words *'by or on be- 
half of such person injured" ought to include the case of an admin- 
istrator or widow or, next of kin giving the notice. But the plain 
force of the language limits its meaning to the case of an injured per- 
son. By no ordinary rule of construction can a notice given by or on 
behalf of an administrator,- widow, or a child be regarded as a notice 
given by or on behalf of the intestate, husband, or ancestor. This 
question does not seem to hâve arisen in Kansas. Examination of 
the reports of that statein the officiai séries and the Pacific Reporter 
fails to disçlose any discussion of this question, and, in view of the 
fact of the yery short time remaining after July 1, 1903, in which 
notice withii^.th^ 90-day period could hâve been given, I think it 
should be held that the statute was not intended to apply to a case 
of death, at least to a case of this kind where so short a time remained 
in which the notice could be given. 

The motion of the défendant should be overruled, and judgment 
be entered for the plaintiff upon the verdict. 
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In re LUBX. 
(District Court, S. D. Ohlo, B. D. Aprll 20, 1907.) 

No. 1,490. 

1. Bankeuptct— Exemptions— Allô WANCE in Cash. 

When a bankrupt's exemption allowed by the state law for the beneflt 
of the family will be defèated unless its allowance be in cash, ont of the 
proceeds of a sale, It will, if practicable, be ordered paid out of such pro- 
ceeds. 

2. Same— Oiiio Stattjte— Peopeety in Liquors. 

The wlfe of an absconding bankrupt, who was not the owner of a home- 
stead, but entitled under the law of Ohio to hold as exempt in lieu there- 
of real or personal property to the value of $500, and in case the property 
was incumbered by lien to claim and receive such sum out of, the proceeds 

, of itsisale, is entitled to claim a homestead exemption of $500 out of the 
proceeds of the banlirupt's property, when sold by his trustée, where such 
property consisted of liquors which the wife could not disiwse of wlthout 
being subjected to the payment of taxes under the internai revenue law 
and the law of the state regulating the sale of liquors, which would render 
the exemption, if taken in property, of no praetical value-; and in such case 
the wife is entitled to the full amount of the exemption from such pro- 

; ceeds, although the property was sold for less tbanrits appi'aised value. 

Ift Bankruptcy. On review of décision of référée. 

' Thfs case bas been certified by the référée for decis,i(»n fis to the extent of 
the wife's right to an allowance In lieu of a homestead out ot the proceeds 
arising from the sale of personal property. Edward, Luby, his- place of rési- 
dence being unknown and incapable of ascertaiiiment, was served by publica- 
tion and duly adjudged an involuntary bankrupt. Neith'er he nor his wife 
being the owner of a homestead, and he having neglected and refused to de- 
ma'Ud an allowance In lieu thereof, his wife rightfully demanded in writing 
of ttie. trustée in bankruptcy, before a sale was made of the bankrupt's prop» 
ei;ty, that he set ofC to her, In lieu of a homestead, specified personal property 
't(3 ' the amount of $500 in valuei. Subsequently she waived in writing thè 
setting apart to her by the trustée of such personal property and assigned as 
a reason for so doing that the personal property, except glassware of the 
appr^ised value of $97.50, consistefl entirely of wines, whiskies, and other 
intoxicating liquors ot the kind wbich are described and meant to be includ- 
ed in section 4364-9 et seq., of the Revised Statutes of Ohio of 1906, commonly 
known as the "Dow Law," and which requires a traiïieker in spirituotis, 
vinous, malt,' or other intoxicating liquors to pay a;n assessment upon his 
business of $1,000 per year. She also stated, as a fui'ther reason for waiving 
the setting apart of articles in kind to her, that she is not engaged in the busi- 
ness of trafficking in such liquors and could not dispose of the same to advàn- 
tage or wlthout great expense to her, and that the liquors would be of no 
value to her unless converted into money, and asked to be allowed the sum 
of $500 In cash out of the proceeds arising from the sale of the bankrupt's 
Personal property. The assessment under the Dow law, with any increase 
thereof and penalty thereon, is'made a lien as of the 4th day of May of each 
year on the real property on which the business of the trafflcker in such 
liquors is conducted, and is payable, as other taxes, semiànnually on or before 
the Ist days of June and December of each, year, and if any person engage in 
such business in any year after the 4th day of May the assessment is pro- 
portlonate in amount to the remainder of the assessment year, except that 
in no case is it less than $200, and is payable on the date of the commence- 
ment of such business. If any trafflcker in the llquor business fail and neg- 
lect tp pay the amount of the assessment due from him within the legally 
specifled time, the county treasurer shall forthwith make such amount due, 
with ail penalties thereon and 4 per cent collection feès and costs, by distress 
and sale as on exécution of any goods and chattels of such person. He shall 



€f60 155 FBQSiBÂIi BBFORTER. 

call at once at such person's place of business, and, If refusai to pay the 
amount due Is made, he shall levy on the goods and chattels of such person, 
wherever found in the county, or on the bar flxtures and furnlture, liquors, 
leasehold, and other goods /and , chattels used in carrying; on' such business, 
which levy shall take precedence over any and ail liens, mortgage convey- 
ances, and incumbrances, on such goods and chattels used in carrying on such 
business, and any claim of property by any third person to such goods and 
chattels, and none of such parties shall be exempt from such levy so made 
by the treaSureif. If the amoUnî reallzed from a sale bf buch property be 
inteulôcient to satisfy the amount due, the resldue shall be placed by the 
county audltor on the tax duplicate against the real estate on which such busi- 
ness is carried on, to be collected as other taxes and assessments, by action 
brought in the court of common pleas under the provisions of section 1104, 
Bev. St Ohio, 1906. The phrase, "trafflcking in Intoxicating liquors," as used 
In the Dow law, means the buylng or procuring and selling of intoxicating 
liquors otherwise than upon prescription issued in good faith by reputable 
physiclans in active practice, or for exclusively known mechanical, pharmaceu- 
tlcal, orsacramental purposes, but does not include the manufacture of in- 
toxicating liquors from raw materlal, or the sale thereof at the manufactory 
by the manufacturer of the same in quantities of one gallon or more at any 
one tlme. It Is conceded that Mrs. Luby was permitted, in Heu of a home- 
stead, to hold exempt from levy and sale real or Personal property, to be 
selected by her, her agent or attorney, at any time before sale, not to exceefl 
$500 In value, In addition to the amount of chattel property otherwise by law 
exempted. The bankrnpt's stock of liquors sold for 37.062 per cent, of the 
appraised value. The référée held that Mrs. Luby was entitled, according to 
the law of Ohio, to her exemption In lieu of a homestead, but only to 37.062 
per cent, of $500, to wlt, $185.31. She thereupon excepted, and flled her pé- 
tition tôt review, and the case is hère for décision. 

Clafence S. Vandenbark, for claimant. 
John J. Adams, for the trustée. 

SATER, District Judge (after stating the facts as above). If liq- 
uors had been set off to Mrs. Luby as her allowance in lieu of a home- 
stead, she could not sell them at retail or wholesale without paying the 
spécial tax exacted by the internai revenue law and aiso the assessment 
imposed by the Dow law. This assessment is a tax (State v. Rouch. 47 
Ohio St. 477, 25 N. E. 59), and would in any event be $200, and it 
might be much more. As she owns no real estate, she would, if she 
sold the liquors, also hâve to find a landlord who would be willing to 
ha:ve his property subjected to the lien imposed by the Dow law, be- 
câiise the assessment jpirovided by that law, until paid, rests as a lien 
on the ,l"eal property in which the trafficker in liquor transacts his busi- 
ness. She would, in ail probability, be required to pay an increased 
rental,' whether she sold the liquors on the premises occupied by her 
as a résidence or on, premises other than those so occupied. If she 
shôtiW engage in the liquor business to realize on her property, and 
should default in the payment required by the Dow law, her prop- 
erty would be subject to seizure and sale for the assessment and 
pénal ties, free from, any exemption on her part. Thus the property 
exempt from sale and exécution under the homestead act for the pro- 
tection of the family would lose its freedom from levy and sale as 
against the assessmfent under the Dow law the instant she defaulted 
in the payment of her assessment as a trafficker in spirituous liquors. 
It is quite improbable,, if she retailed the liquors, that she would be 
abie to sell them, ail, uniess to some degree she replenished her stock 
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irom time to time to meet the demands of trade. If, having the liq- 
uors on hand, she formed an intent of retailing them, andcarried eut 
that intent by one or more acts, she would be either a retail or a 
wholesale dealer, according to the manner and extent of her sales. 
United States v. Bonham (D. C.) 31 Fed. 808; United States v. Ren- 
necke (D. C.) 28 Fed. 847. It is true that in United States v. Feigel- 
stock, 14 Blatchf. 321, Fed. Cas. No. 15,084, it was held that a single 
sale or transaction in respect to a lot of spirits taken for debt aiïords 
no ground to infer that it was in the prosecution of a business requir- 
ing the payment of a license as a wholesale liquor dealer ; and in Led- 
better v, United States, 170 U. S. 606, 18 Sup. Ct. 774, 42 L. Ed. 
1162, Mr. Justice Brown said, in a case arising under the internai 
revenue law, that "while it has been sometimes held that proof of sell- 
ing to one person was at least prima facie évidence of criminality, the 
real offense consists in carrying on such business, and if only a single 
sale were proven it might be a good défense to show that such sale was 
exceptional, accidentai, or made under such circumstances as to indi- 
cate that it was not the business of the vendor" — citing United States 
v. Jackson, 1 Hughes, 531, Fed. Cas. No. 15,455, and United States 
V. Feigelstock, supra. See, also, Rahter v Lancaster First Natl. Bank, 
92 Pa. 393. If Mrs. Luby were compelled to take liquors for her al- 
lowance in lieu of a homestead, and should by chance be able to dis- 
pose of them ail at one sale and in one transaction, she would doubt- 
less, on account of the exceptional nature of the transaction, be ex- 
empt from payment of the Dow law assessment and the internai rev- 
enue tax ; but it is not shown that she could dispose of ail the liquors 
in a single sale or transaction. Such an opportunity might or might 
not présent itself. There is no assurance that it would do so, and if 
she were compelled to await such an opportunity, even though it 
might eventually ofïer itself, she might hâve to retain the goods in an 
unproductive and nonusable condition for an indefinite period. 

Under the Ohio rule, a person not the owner of a homestead, but 
lawfully entitled to hold in lieu thereof, exempt from levy and sale, 
real or personal property to an amount not exceeding $500 in value, 
may, by making a proper demand, if such property be incumbered by 
a lien, receive out of the proceeds arising from a sale of the property, 
$500 in' cash, or so much thereof as remains after the satisfaction of 
the lien and costs. Loveland on Bankr. (3d Ed.) 523, 524, announces 
that: 

"If the property of the bankrupt is incumbered by liens, the court may or- 
der the property sold. The banljrupt wiJl then be entitled to claim exemp- 
tions out ol the fund arising from the sale of the equlty of rédemption, or 
to sélect property to the value allowed by the state law." 

The tèxt is sustained by In re May (decided by Judge Swing under 
the Ohio law) Fed. Cas. No. 9,326, 2 Bull. 152. In short, when the 
exemption will be defeated unless its allowance be in cash out of the 
proceeds of a sale, it will, if practicable, be ordered paid out of such 
proceeds. Under the circumstances of this case, the purpose of the 
exemption law would be substantially, and perhaps whoUy, defeated, 
unless the allowance in lieu of a homestead be made in cash, because. 
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hà:cl thé Kqûors been set off to Mrs. Luby, whenever she offered them 
Jbr sâle at^retail or whoIesalc, by opération of law an assessriient and 
rà'i^x woùld be imposed, payment of which would absorb .the wbole 
or â^ large part, at leastj of such chattel property, unldss,: perchance, 
sHe.shbuld dispose of it itl a single transaction. A lien, on real or 
persoriàl [torOperty absorbs the value of the. property subjéct to it, to 
the extent i^èquired to satisfy such lien. The assfessriient imposed by 
thè Dow iaW and the spécial tax exacted by the internai revenue law 
would'alsô absorb the value of property to the extent necessary tç 
their pâyiiiënt. If, for thè protection of the family, an allowance of 
^500 ih îïeu of a homestead may be allowed in cash out of the pro- 
ceedS bf a sale on account of an antécédent lien, it ought, in vlew of 
the libéral polîcy of the homestead law, to be allowed also in a case 
in which the property set aside to the claimant in lieu of a homestead 
caiiitldt 'bè. made available as an asset without the attaching by opéra- 
tion of law of an assessment and a tax which will to a large extent, 
and perhaps whoUy, absorb it. If property subject to a lien were 
set apart in liéù of a homestead, it would be liableto the satisfaction 
of the antececlent debt If liquors had beën set apart to Mrs. Luby 
in lieu of a homestead, and she shouldproceed to dispose of them, 
their Value would be diminished by the amount of.the Dow law assess- 
ment ànd'a spécial tax under the internai revenue law, unless, by good 
fortune, thé sale should be so made as to rénder available the possible 
défense suggested by the Ledbetter Case, supra. . 

No prd^irty had been set off to Mrs. :Luhy when sheiwaived her 
Cl^im td'îîiïi kind and asked ?for $500 in cash out of the proçeeds of a 
Sfile of her husband's property; rior does In' re Woodatd (D. C.).95 
Fed. 95.5^' âpplyi for in thât eàse the property had been set off to the 
claimant, who thereupon^rentered into an agreement that it might be 
Sold in the interèst of hèr husband's estate, alông with'the residue of 
his property. In the case at bar the waiver of the sfelection of goods 
and thè élection to take cash Out oftha proçeeds of à sale, were con- 
current. ' Wtë. Luby's action was in effect an amendment of her claim. 
Under propier circumstances kmendnients hâve beeri allowed, even 
'fhoUgh they'iivithdrew from tiîe;creditors, in cash or otherwise, the 
wholé or neàrly the whole of the cash or property allowed by law to 
an exemption claimant, and also to correct niistakes of commi'ssion or 
due to ignorance of the technical ; requirefnerits of the law, concerning 
which counsel fail to enlighten the claimant, although advised of the 
facts. In re Salconer,;1.10 Fed. 111, 49 C. C, .A. 50; In re White 
(D. C.) 128 Fédi 613; In re Kaufmann, (D. C.) 142 Fed« 898. In 
Sears v. Haiiks; l^.Ohio St. 298, 84 Am.Dec. 378, it was held that: 

"The humane polîcy of the homestead àct'Beèks net tliè protection of thè 
debtor; but 4ts ob^ect is to, protect hia family from the inhumauity which 
woùïd deprive Its depeildeut ihembers of a ihômé; * * * And, in ald of 
thls wlsé and humane policyi the whole act should receive as libéral a con- 
struction, as cap be falrly given It." ■ ! vf 

In Hill V. Myers, 46 Ohio St. 183, 19' IST. È. 593, it was said that: 

"The homestead iWs hâve an object perféctiy Wfeir understood, in the pro- 
motion of .tchich courts may well emploi the most libéral an^ humane rules 
of interprètatîoû"— «itlng Freeman on Co-Tenancy & Partition, §54. 
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In view of the beneficent purpose of the homestead law, courts are 
averse to deprive claimants of its humane provisions, where the con- 
ditions irnposed are such that the setting off of property in kind will 
be unavailing, or practically so. ,.It was not known, when Mrs. Luby 
amended her claim, that the rights of others would be aflfected in- 
juriously. If the property had sold at its appraised value, no com- 
plaint could legitimately hâve arisen. Had it realized more than its 
appraised value, the creditors would hâve been benefited. Unfortunate- 
ly, the property sold at a small percentage of its appraisement ; but, 
under the circumstances of this case, Mrs. Luby ought not, in my 
judgment, on that acçount to lôse the exemption Mrhich the law al- 
lows. The case and its facts are unusual. 

I am of the opinion that Mrs. Luby is entitled to $500 in cash in lieu 
of a homestead, and tjie référée is.directed to proceed with the dis- 
tribution of the bankru'pt's estate in accordance with the foregoing. 



Ex parte PIERCB. 

(Circuit Court, B. D. Missouri, Ifl. D. May 15, 1907.) 

No. 5,446. 

1. INDICTUENT— RULPS OF CONSTEUCTION — DESCRIPTION OT OFFENSE. 

In the construction of indictments refinement and teclinicality must 
yield to substantial things, and tlie critérion for judging the sùfflciency 
of an indictment Is whether the words employed make the charge clear 
to thè "eonimon understanding." 

[Ed. Note. — For cases in point, see Cent. Dig. toI. 27, Indictment and 
Information, Il 266, 310.] 

2. Samb. 

Reasonable implications from facts clearly chargea may be indulged in 
ascertaining the true meaning of an indictment 

[ISd. Note. — For cases in point, éee Cent. Dig. vol. 27, Indictment and 
Information, § 310.] 

3. Extradition— Inteestàte— Indictment Chaboing Offense. 

An Indictment whlch avers that défendant, as président of a corpora- 
tion, in an affldavlt made pursuant to the requirement of a state stat- 
ute, swore that his company was not at the time a party to any agree- 
ment with any other company to fix the priée or llmit the production of 
any article of manufacture, and that such affldavlt was false, in that 
the company was at the time a party to such a contract with another 
corporation named relating to a certain article of manufacture, is suffl- 
cient to charge the substance of the offense of false swearing under 
the Texas statute, and to advlse the défendant of the offense charged, 
and eonstitutes a sufflcient foundation for extradition proceedlngs for 
the return of défendant from another state. 

4. Sahe. 

If an Indictment states the substance of an offense, however Inartifl- 
cially, or however Involved with immaterial or incompétent matters, it 
is sufflcient to sustain extradition proceedlngs to secure the return of 
the accused from another state; ail other defects or deflclencles in the 
Indictment being matters to be adjudicated by the trial court 

Habeas Corpus. 

John D. Johnson and H. S. Prîest, for petitioner. 

Barclay & Fauntleroy, for state of Texas and respondent 



6Ô4 155 FEDERAL RBÏ'ORTEE. 

ADAMS, Circtiît Judge. Petitioner seeks to be discharged from an 
àrfest made under a warrant issued by tHe ^Governor of Missouri, pur- 
suant to a réquisition made by the Governor oî Texas, based upon an 
indictniënt charging him with the crime of false swearing as denounced 
by the statutes of Texas. The Constitution and statutes of the United 
States, which authorize and regulate the proceedings in extradition 
(article 4, § 3, of the Constituion and section 5278, Rev. St. [U. S. Comp. 
St. 1901, p. 3597]), make two fundarnental facts essential to extradi- 
tion: (1) The person sought to be extradited must hâve been charged 
by some court of compétent jurisdiction in the demanding state with 
some offense; (3) he must hâve fled from that state, and been found in 
another. No complaint is hère made of the regularity of the pro- 
ceedings to secure the warrant of arrest, and no claim is made that the 
petitioner did not, within the meaning of the law, flee ; that is, départ 
from the state of Texas after the time he is alleged to hâve committed 
the offense in question. The sole ground for the petitioner's résistance 
to the warrant of arrest is that it does not appear that he bas been 
charged with the commission of any offense in Texas, and to this ques- 
tion alone attention need be given. On November 1, 1906, he was in- 
dicted by the grand jury of Travis county for the offense of false 
swearing, indictable under the laws of the state of Texas. The indict- 
ment charged him with having made on May 31, 1900, an affidavit 
wherein he swore among many other things, which for the sake of 
perspicacity will be omitted, that the Waters-Pierce Oil Company, a 
corporation of Missouri, organized on May 39, 1900, of which he was 
président, was not then, on May 31, 1900, "a party to * * * any 
agreement * * * qj. understanding with any other corporation, 

* * * to regulate or fix the price of any article of manufacture, 

* * * and was not then" a party to "* * * any agreement, * * * 
to fix or limit the amount of supply or quantity of any article of man- 
ufacture. * * *" 

The indictment falsifies the affidavit in two respects, among others. 
It charges, in substance, that on the 31st day of May, lÔOO, as well as 
at other times, the Waters-Pierce Oil Company was a party to an agree- 
ment with the Standard Oil Company of New Jersey, among others, to 
regulate and fix the price of petroleum, and to fix and limit the amount 
of supply and quantity thereof , and that petroleum was an article of man- 
ufacture, The charge so made is found in a maze of words in con- 
nection with other charges that thé corporation was in a "pool," "trust," 
"cbmbination," "confédération," to fix the price and limit the product 
of manufacture, and for other purposes. The indictment also charges 
that the Waters-Pierce Oil Company had been a member of such "pool," 
"trust," "combination," "confédération," etc., for four months prior 
to the date of its incorporation. Whatever strictures may be passed 
upon those features of the indictment falsifying the affidavit as to mat- 
ters and things alleged to hâve occurred before the incorporation of the 
Company, or whatever arguments may be drawn from the fact that the 
affidavit and indictment referred to "pools," "trusts," "combinations," 
and "confédérations," etc., witho^it setting forth the facts which con- 
stitute them, or without otherWise defining them, we are by force of the 
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unequivocal language of the indictment brought to consider whether 
the charge that the petitioner made a false affidavit, to the efïect that 
on the day he made it his company was net a party to any agreement 
with any other company or persan to fix the price or limit the product 
of petroleum, states an offense of false swearing within the purview 
of the Texas statute. Section 752 et seq., Code Cr. Proc. Tex. 1895. 

Whatever may hâve been the high degree of certainty required in 
framing indictments at common law, it is now well settled that refine- 
ment and technicality must yield to substantial things. The criterion for 
judging the sufficiency of indictments is whether the words employed 
make the charge clear to the "common understanding." Dunbar v. 
U. S., 156 U. S. 185, 15 Sup. Ct. 325, 39 L. Ed. 390. "The object of 
criminal proceedings is to convict the guilty, as well as to shield the 
innocent, and no impracticable standards of particularity should be set 
up whereby the government may be entrapped into making allégations 
which it would be impossible to prove." Evang v. United States, 153 
U. S. 584, 591, 14 Sup. Ct. 934, 937, 38 L. Ed. 830. "Few indictments 
* * * are so skillfully drawn as to be beyond the hypercriticism of 
astute counsel, few which might not be made more definite by ad- 
ditional allégations ; but the true test is not whether it might possibly 
hâve been made more certain, but whether it contains. every élément of 
the offense intended to be charged, and sufficiently apprises the de- 
fendant of what he must be prepared to meet, and, in case other pro- 
ceedings are taken against him for a similar offense, whether the record 
shows with accuracv to what extent he may plead a former acquittai 
or conviction." Cochran v. United States, 157 U. S. 286, 290, 15 Sup. 
Ct. 628, 630, 39 L. Ed. 704. Reasonable implications from facts clear- 
Iv charged mav be indulged in ascertaining the true meaning of an in- 
dictment. Rosen v. United States, 161 U. S. 30, 33, 16 Sup. Ct. 434, 
40 L. Ed. 606 ; Clément v. United States, 7 C. C. A. 243, 149 Fed. 305. 
Such are the more récent expressions of the Suprême Court of the 
United States on this question. They amount to this: That while 
every précaution must be taken to fairly and fully apprise the accused 
of the nature and cause of the accusation against him, so as to enable 
him to make his défense and plead the judgment which may be render- 
ed in the case for his protection against another charge for the same 
offense, and thereby protect him to the full in his constitutional right 
to a fair and impartial trial, no impracticable or useless standards of 
technicality or refinement, which tend to defeat justice or embarrass 
its administration, should be adopted. Such is also the statutory law 
of Texas : 

"An indictment for any offense against the pénal laws of this state shall 
be deemed sufflcieut which charges the commission of the offense in ordinary 
and concise language in such a manner as to enable a person of common under- 
standing to know what is meant." Article 448, Code Cr. Proc. Tex. 1895. 

And in Texas an indictment may be amended by leave of court in ail 
matters of form. Articles 587, 588, Code Cr. Proc. Tex. 1895. 

In the light of the foregoing controUing and reasonable rules, it would 
seem that if a président of a corporation, whose duty it was as its chief 
executive officer to know what kind of agreements his company had 
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raade, should, pursuant to a law requiring him to do so, make an affi- 
davit that his company was not on a given day a party to an agreement 
with any other company to fix the price or limit the production of an 
article of manufacture, the afïiant could hardly say; when charged 
with false swearing in that particular, that hecould not understand 
the nature of the charge, that its mèaning was not apparent to common 
understanding, that it was only the expression of an opinion without 
knowledge of its meaning, when taken in connection with the law gov- 
erning the same. There might be force in the argument of petitioner's 
counsel that the charge is based on a mère expression of opinion, and 
not on fàcts, if affiant had sworn as to the meaning or légal significance 
of someexisting agreement or contract; but such is not the case. He 
swore to the fact his company had no agreement whàtsoever with any 
other corporations or persons fixing the price or limiting the product of 
a manufactured article. It is not apparent how that single fact could 
be amplified by any statement of the terms of an agreement, when the 
existence itself of any such agreement is denied in toto. The indict- 
ment inj the particulars just discussed in my opinion states the sub- 
stance of an offense within the meaning of the extradition laws of the 
United States. It is true it employs some useless verbiage, is intricate 
and involved in its attempt at comprehensiveness, states and must stand 
on the somewhat improbable assertion that the company, whose cor- 
porate existence antedated the affidavit only by two days, did ail the 
iniquity charged against it within that time. But none of thèse con- 
sidérations can be entertained or their efïect adjudicated in this pro- 
•ceeding by habeas corpus. Let it once be conceded or determined that 
the substance of an offense is stated in the indictment, however inarti- 
ficially it may be done, or however involved with immaterial or in- 
compétent matters it may be, âll other questions affecting the pro- 
ceedings or the merits of the case must be relegated to the considération 
and final adjudication of the courts of the demanding state. Those 
courts are conclusively presumed to administer the law of the land, 
and Will dischargé their duty with fairness and impartiality to the peti- 
tionèr, as well as to the state. Such is the firmly settled rule f rom 
which this court cannot départ. Ex parte Reggel, li4 U. S. 643, 651, 
5 Sup. Ct. 1148, 29 L. Ed. 250; Pearce v. Texas, 155 U. S. 311, 313, 

15 Sup. Ct. 116, 39 L. Ed. 164; Whitten v. Tomlinson, 160 U. S. 331, 

16 Sup. Ct. 297, 40 L. Ed. 406 ; BensOn v. Henkel, 198 U. S. 1, 11, 25 
Sup. Ct. 569, 49 L. Ed. 919 ; Hyde v. Shine, 199 U. S. 62, 83, 25 Sup. 
Ct. 760, 50 t. Ed. 90 ; Pettibone v. Nichols, 203 U. S. 193, 27 Sup. Ct. 
111, 51 L. Ed. 148; Davis' Case, 122 Mass. 324; Ex parte Pearce, 33 
Tex. Cr. R. 301, 23 S. W. 15. 

Tésting the indictment in another way, the same resuit follows. The 
charges contained in it include two at least which show the substantial 
éléments of the offense of false swearing, and within the rule laid down 
m Stewart v. United States, 119 Fed. 93, 55 C. C. A, 641, and in Re 
Green (C. C.) 52 Fed. 106, specially relied upon by petitioner's coun- 
sel, it cannot be said that the indictment is essentially and fundamental- 
ly defective. If the petitioner, without any motion to quash, or other 
attack upon the indictment, had entered a plea of not guilty, gone to 
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trial, and suffered a conviction, it could not be successfully contended 
that a motion in arrést interposing for the first time an objection to the 
sufficiency of the indictment would hâve been sustained (statute of jeo- 
fail;_ section 464 Code Cr. Proc.-Tex. 1895), or that such judgment of 
conviction would hâve been absolutely void. There is too much sub- 
stance in the indictment, notwithstanding much surplusage, to justify 
such a conclusion. If the indictment would not hâve been void on a 
motion in arrest, it must be held good as against the présent collatéral 
attack. 

It is argued that, because the indictment was not found within three 
years after the commission of the offense, prosecution for it is barred 
by the statute of limitations, which is three years. Article 318, Code Cr. 
Proc. Tex. 1895. That argument is without merit. The statute consti- 
tutes a défense to be availed of at the option of an accused person, and 
one which may or mây not be good. It may turn out to be true that the 
petitioner has been absent from the state of Texas, during a part of 
the time since 1900. If so, the duration of such absence would not be 
included in the period of limitation. Article 231, Code Cr. Proc. Tex. 
1895. 

After a careful considération of the able argument of counsel for 
both sides, the conclusion is irrésistible that the substance of an of- 
fense is found in the indictment, and that jurisdiction rests alone with 
the courts of the demanding state to pass upon any question which may 
arise in its considération and trial. 

The prisoner must be remanded, and it is so ordered. 



STATIONART ENGINEER PUB. CO. v. COMERFORD. 
(Circuit Court, B. D. New York. May 31, 190T.) 

1. Courts— Injunction— Bill— VEEiricATioN—OFricBBS. 

Rev. St. § 1778 [U. S. Comp. St. 1901, p. 1211], proviaes tliat in ail cases 
in wliicli under the laws of the tlnited States oaths or aelinowledgments 
may be talten before any justice o£ the peace, they may be also talien by 
or before any notary public or any of the commissioners of the Circuit 
Courts, and when certiiied under the haud and ofiicial seal of such notary 
or commissioners will hâve the same force as if taken before a justice of 
the peace. Ueld, that a bill for an injunction in a fédéral court, veri- 
fled before a commissioner of deeds of the city of New Yorli, was improp- 
erly verifled. 

2. Samb— Pebliminaet Injunction— Violation of Contbact. 

Where a contract betwéen plaintifî and a trade union for the publica- 
tion of a trade paper for flve years provlded that a new contract might 
be made at the expiration of the original on like terms, and that com- 
plainant should hâve the first right to obtain such contract, provlded 
complainant should bave carried out the terms of the agreement to the 
satisfaction of the association, which thereafter refused to reuew the con- 
tract, claimmg dissatisfaction, complainant was not entitled to a pre- 
liminary injunction restraining the association from contracting with 
another and from refusing to renew the contract because it had satis- 
factorily performed the old contract, and that the union's refusai to re- 
new was not in good falth, but a mère subterfuge on the part of certain 
offlcers in control havlng a Personal animosity against complainant 
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Joseph J. Hood, for complainant. 

Frank A. Acer (Dennis F. O'Brien, of counsel), for défendant. 

CHATFïELD, District Judge. The complainant is a corporation 
of the State of New Jersey, which for the last five years has been per- 
forming a contract made on or about the 31st day of May, 1902, with 
an organization, the International Union of Steam Engineers, of which 
the défendant is président. This contract was for the publication of 
a trade journal for the défendant, and contained numerous détails de- 
fining the obligations upon both parties. The contract was to expire 
upon the 31st day of May, 1907, and contained an option, set forth in 
folio l?, as follows: 

"It is further mutually agreed by and between the parties hereto, tliat a 
new contract may be made upon tlie expiration o( tliis agreement upon lilie 
terms and conditions as lierein contained or upon terms and conditions to be 
mutually agreed upon and that tlie said party of the flrst part shall hâve 
flrst right to obtaln said contract, provided that said party of the flrst part 
shall hâve carried out the terms of thls agreement to the satisfaction of the 
party of the second part." 

It is shown by the affidavits that this contract was entered into by 
five trustées, on the part of the union, which is an unincorporated as- 
sociation of individuals, with a principal office in the state of Illinois. 
This association comprises citizens of more than 35 states of the Unit- 
ed States and some of the provinces of Canada, who meet in annual 
convention once in each year. The last convention was held at Mil- 
waukee, Wis., on September 10, 1906. The association conducts its 
afifairs through a gênerai executive board, which has powers, when 
the association is not in convention, given to it by the constitution and 
by-laws of the association. At the conventions prior to the one held 
in 1906, during the existence of the contract above referred to, resolu- 
tions were adopted approving of the manner in which the complainant 
was performing this contract, and explaining the détails of such per- 
formance. At the convention in 1906, the trustées, through whom 
the original contract had been made, and who appear to hâve taken a 
large part in the actions of the prior conventions, did not seem to be 
in control, and that convention neither approved of the contract nor 
of its extension under the so-called "option," but directed its executive 
committee to make arrangements for the publishing of the officiai 
journal under its own direction, and authorized the said executive 
board to make the necessary arrangements to carry out this purpose. 

The complainant, alleging that it will be damaged in a large amount, 
and that it has no remedy at law, asks that the défendant be directed 
to make and deliver a new contract, according to the alleged option, 
and that the défendant be restrained from publishing, or causing to 
be published, any book, pamphlet, or magazine as the officiai journal 
of said union, ; and from performing the various acts connected with 
said publication. The complainant also asks for damages, and upon 
the complaint and an affidavit, verified by Orrin R. Young, as prési- 
dent of the complainant corporation, dated March 33, 1907, obtained 
an order to show cause why an injunction pendente lite should not 
issue, restraining the défendant, as président, etc., during the pendency 
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of the action, from doing the acts against whiéh an injunction was 
prayed for in the complaint. Upon thèse papers an order to show 
cause was granted upon March 26, 1907, teturnable March 29, 1907, 
forbidding the défendant, or any of thf officers, members, employés, 
and agents of the union, from doing any of the atts named, until the 
further order of the court. Upon the return day of the motion a long 
adjournment was had, in order that the défendant might hâve an op- 
portunity to prépare for argument, and subséquent time was given for 
the submission of affidavits and for other purposes, until the time ap- 
proximated that of the termination of the original contract. 

As finally submitted, the défendant asks to hâve the motion for an 
injunction pendente lite denied, substantially upon three grounds: 
First. That the original bill of complaint and the affidavit upon which 
the order to show cause was granted were not verified before an of- 
ficer authorized to take an oath by the provisions of any United States 
statute, or by the practice of the United States courts in equity cases. 
Second. That the action is in reality against the various members of 
the union, many of whom were citizens of New Jersey, and that there 
is no diversity of citizenship, and hence no jurisdiction in the fédéral 
court. Third. That the contract originally entered into did not con- 
tain any binding option ; that the union had a right to, and did, reject 
the proposition to continue the contract for another period of five 
years;. and that the complainant has no right to an enforcement of the 
option, it being alleged that îf it has sufïered any actionable damages 
it can be protected by an action at law. 

Under the circumstances it is extremely difficult to détermine, from 
the standpoint of attempting to préserve the interests and rights of the 
parties, whether a temporary injunction should issue. The complainant 
will apparently sufïer much monetary loss if the contract is taken 
away from it and another paper is published from the Ist of June, 
1907. On the other hand, if the complainant does not make out a 
prima facie case of breach of contract, and an apparent irréparable 
injury with no remedy at law, it does not seem proper to give it an 
injunction pendente lite upon affidavits. The real situation, as far as 
can be gathered from the affidavits, would seem to indicate that, even 
if the complainant did perform its contract to the expressed satisfac- 
tion of the union for the greater portion of the period for which the 
contract was to run, yet in the last year those officers and members 
friendly to the contract hâve ceased to be in control, and that the union, 
at least so far as its officiai représentatives can now speak for it, is 
hostile to a renewal of the contract, and expresses dissatisfaction there- 
with. It is charged that this dissatisfaction is not well founded, and 
is merely enmity or personal bias, and that the complainant can show 
upon a trial that it has performed its contract to the reasonable satis- 
faction of the union, and in such a manner that it is entitled to an 
opportunity to make a further contract, under the words — 

"tbat the said party of the first part shall hâve first right to obtain sald con- 
tract, provided that said party of the flrst part shall hâve carried out the 
terms of this agreement to the satisfaction of the party of the second part." 

It is impossible upon affidavits, and upon a motion for a preliminary 
injunction, to finally détermine whether this alleged option carried with 
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it fuiyfîfljlt ;whatever, or whether upon the trial the complainant can 
show unwarrçinted and unreasonable action by the union, to the extent 
of an atbitrary expression of dissatisfaction, which if the complain- 
ant has a right to first consider the proposition for a new contract, 
would not be within its power. 

It is possible under the first ground of objection, viz., that the plead- 
ings and affidavits are not properly verified, to arrive at the same con- 
clusion. The complaint and the affîdavit referred to were verified be- 
fore a commissioner of deeds of the city of New York, and while the 
complainant, by the obtaining of a subpœna and the filing of a com- 
plaint, which need not necessarily be verified, may hâve properly 
started its suit, and while the vérification, if necessary, could be filed 
upon a motion to amend, nevertheless, for the purpose of an injunc- 
tion, the complaint must be considered as an afiîdavit, and neither it 
nor the affidavit of Young, above referred to, can be recognized in the 
United States courts unless verified by an ofiicer authorized to take an 
oath. Section 1778, Rev. St. [U.S. Gomp. St. 1901, p. 1211], is as 
follows: 

"In ail cases In which, uMer the laws of the tJnited States, oaths or ac- 
knowledgments may now be taken or made before any justice of the peace 
o£ any state or tercitory, or In the District of Columbia, they may hereafter 
be aiso taken or made by or before any notary public duly appolnted in any 
State, district, or territory, or any of the commissioners of the Circuit Courts, 
and, -when certifled under the hand and officiai seal of such notary or com- 
missioner, shall hâve the same force and elîeet as If taken or made by or 
beforo such justice of the peace." 

By section 917, Rev.St. [U. S. Comp. St. 1901, p. 684], power to 
regulate practice in equity is given to thé Suprême Court, but no provi- 
sion seems to hâve been made requiring the vérification of a bill of com- 
plaint, nor allowing the taking of an oath before any officers other than 
those provided for in section 1778. For this reason the pleadings and 
papers upon which the motion is made are insufiîcient. 

As to the second ground, that the real parties défendant in this ac- 
tion are the members of the union, it seems needless to consider the 
question at the présent time. The complainant, depending upon sec- 
tion 1919 of the Code of Civil Procédure of New York, which provides 
that an action may be maintained against the président or treasurer 
pf an unincorporated association, consisting of seven or more indi- 
viduals, upon any cause of action, for or upon which the plaintiflf may 
obtain such an action against ail of the associâtes, has sued Matt 
Comerford, as gênerai président of the International Union of Steam 
Engineers. ,The action being in equity, and ail the parties afifected be- 
ing, possibly, proper parties thereto, it is difficult to détermine whether 
the provisions of the New York Code can apply, and whether this ac- 
tion can be maintained so as to control the entire union through its 
président. But that question can be left until the défendant has an- 
swered or pleaded in the suit, and should not be disposed of upon this 
preliminary motion. 

As to the third ground, it is apparent from the discussion already 
had that, upon afiîdavits and such superficial examination as can be 
given upon a ;motîon for a. temporary injunction, it is impossible to 
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décide the issue which may be raised, as to whether the complainant has 
any relief because of the alleged unwarranted and unjustifiable breach 
with référence to giving the complainant an extension of the contract 
now expiring. The complainant charges that the dissatisfaction ex- 
pressed is merely a subterfuge on thé part of a faction now in control 
of the défendant. But, nevertheless, it sèems to be the lawfuUy ex- 
pressed action of the union, in convention assembled, and until a trial 
is had and évidence taken no décision can be made. Upon the record 
the alleged option would seem to give the union the right to décide 
whether the contract has been fulfilled to its satisfaction. So far as 
is shown by the affidavits, the union has made such a décision, and ex- 
pressed its dissatisfaction, and the défendant, as président of this 
union, presumptively is bound to carry into efïect and to obey the 
orders of the convention of the union, at which he was chosen an 
officiai for the period covering the time under considération. 

The complainant may be able to prove its case, and as to the merits, 
or as to the possible issue that can be raised, no décision can now be 
made. It is sufficient to say that the complainant does not make out a 
case upon which injunctive relief should be granted pending the trial 
of the action. At the most the complainant, if it has an enforceable 
option, and its contract rights hâve been violated, would seem to be 
entitled to damages for the breach of its contract. It is debatable 
whether it can put itself in such a position as to show that it is entitled 
to enforce spécifie performance and to restrain the union from refus- 
ing to make a new contract with it. A court of equity could hardly ac- 
complish by an injunction the agreement of the parties upon the terms 
of a contract, or the compelling of any act the terms of which are to 
be arranged in the future, and based upon the satisfaction of the parties 
with respect to a matter about which they hâve already disagreed. 

The granting of an injunction pendente lite is in the discrétion of the 
court, and such an extraordinary remedy cannot be given upon the 
State of facts hère shown. 



In re DAVIS. 
(District Court, E. D. New York. July 16, 1907.) 

1, Chattei. Mokïgagï»— Eights or Cbedttoks— Disposition of Peocebds of 

Pbopébty. 

A chattei mortgage on a stock of goods, though valid when made, there 
belng no évidence that the mortgagor was then Insolvent, or that It was 
given to hlnder, delay, or defraud ereditors, or to create a prefereace, Is 
invalid as to subséquent ereditors; it appearing the mortgagor was al- 
lowed to sell from the stock, without accounting for the proceeds, and It 
not appearing that the part so sold did not equal the mortgage debt 

[Ed. Note. — For cases in point, see Cent Dig. vol. 9, Chattei Mortgages. 
5 412.] 

2. Same. 

Though the lien of a chattei mortgage is lost as to a stock of goods, 
as agalust subséquent ereditors of the mortgagor, because the mortgagee 
allowed the mortgagor to sell therefrom, without accounting for the pro- 
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ceeds, It is not on thts account lost as to teams also covered by the mort- 
gage and which the mortgagqr retained. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 9, Chattel Mortgages, 
§376.] 

3. Bankexjptoy— ExPENSES or Rkcbiveb— Keeping Mobtgaqed Pboperty. 

Where the mortgagee having a valid lien attempted to foreclose his chat- 
tel mortgage on horses of a bankrupt, but was prevented from dolng so 
by the possession of the reeeiver, only such part o£ the expenses of keep- 
Ing the horses as would necessarily hâve been Incurred by him during 
foreclôsure will be chargeable to the mortgagee, and the balance will be 
paid ont of the bankrupt estate. 

Thomas J. Ritch, for trustée, 
Elmer P. Smith, for mortgagee. 

CHATFIELD, District Judge. A pétition in bankruptcy was filed 
herein upon November 22, 1906. At that time the bankrupt had in his 
possession a stock of groceries, which has since been sold, under an 
order of this court, and the proceeds held to await a détermination as 
to the validity of a chattel mortgage given by the bankrupt, upon the 
25th day of January, 1906, for $500, covering "2 horses, 4 wagons, 2 
sleighs, 4 sets of harness, and ail the stock and fixtures now in my 
store at Port Jefferson, L. I., N. Y." This mortgage was duly filed 
on February 5, 1906. The $500 for which the mortgage was given 
was made up of a loan to the bankrupt, amounting to $200, made 
previous to the exécution of the mortgage, and to secure the mort- 
gagee for indorsing a note of $300, made by the bankrupt, which the 
mortgagee was called upon to pay, and did pay, on the Ist of Decem- 
ber, 1906. The trustée in bankruptcy, who now holds the proceeds 
from the sale, and the mortgagee, hâve submitted the question as to 
the validity of the mortgagee's lien, upon an agreed statement of facts. 
The horses, wagoils, sleighs, harness, and fixtures sold for the sum of 
$418.89. The stock in trade sold for the sum of $500. It is ad- 
mitted in the statement of facts that portions of said stock in trade, 
amounting to not less than $200, remained in the store until after the 
sale by the trustée in bankruptcy, and that the sum of $130 was ex- 
pended by the reeeiver for the feeding and care of the horses. No 
évidence is presented, and no facts shown, to indicate that the bank- 
rupt was insolvent at the time of making of the chattel mortgage, or 
that the exécution and delivery of this mortgage was with intent to 
hinder, delay, or defraud creditors or to create a préférence. 

On thèse facts it would appear that the mortgage was valid at the 
time of its delivery. In the case of Brackett v. Harvey, 91 N. Y. 214, 
a chattel mortgage was held to be invalidated by an oral agreement 
to sell the mortgaged property, and to use the proceeds for the benefit 
of the mortgagor, either in carrying on business or replenishing a 
stock o"f goods. This depended on the doctrine that such an agree- 
ment would work to the fraud of subséquent creditors who had a right 
to suppose that the proceeds of whatever sales had been made had 
been applied to the payment of the chattel mortgage upon the original 
stock of goods. On the other hand, the case of Brackett v. Harvey, 
supra (as also the cases cited upon page 321 of the opinion in that 
case), held that a chattel mortgage was not void per se, because of the 
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provision ailowîng the mortgagor to sell the mortgaged property to 
pay the proceeds to the mortgagee, to be applied to a réduction of the 
debt. In the case at bar, the original stock of goods, to the amount 
of $300, being still in the possession of the mortgagor, the mortgage 
at liie time of the filing of the pétition in bankruptcy would hâve been 
a valid lien to that extent, if it had been shown that the property origi- 
nally covered by the mortgage, but previously sold, had not been suf- 
ficient to extinguish more than $300, with interest, of the original 
debt. But no such testimony is presented. The facts show that the 
mortgagor was allowed to keep the mortgaged property in bis pos- 
session, and to sell it, and no accounting of the proceeds is made. 
This would seem, so far as the stock of goods is concerned, to bring 
the case within the doctrine of Brackett v. Harvey, supra, and to show 
an understanding or oral agreement, which must be presumed would 
work to the fraud of creditors subséquent to the mortgagee. It would 
seem, therefore, that the chattel mortgage, in so far as the stock of 
groceries is concerned, is invalid. 

As to the horses, wagons, etc., no such question arises. The mort- 
gage covered thèse articles specifically. They were retained by the 
mortgagor, and were in his possession at the time of filing the péti- 
tion in bankruptcy, and the mortgagee must be presumed to hâve re- 
tained his lien upon them, even if, as a matter of law, he had lost it 
as to his other securities. In re Reynolds (D. C.) 153 Fed. 295. The 
mortgagee was therefore entitled to the possession of the horses and 
other articles, and to hâve them sold upon a foreclosure of the chattel 
mortgage. The proceeds of the sale of thèse goods, amounting to 
$418.89, takes the place of the articles, as of the date of the filing of 
the pétition. 

As to the expense of the receiver for the care of thèse horses, 
amounting to $130, the question is somewhat more difficult. It is 
évident that, if the mortgagee had a valid lien, the withholding of the 
property by the receiver, supposedly for the benefit of the creditors, 
cannot be made to work a loss to the mortgagee. It is considered that 
the horses should hâve been viewed in the light of perishable property 
and disposed of at the most advantageous moment. In the meantime 
their keep was a legitimate expense -of the receiver, payable out of the 
estate. It does not seem that the entire resulting loss can be charged 
to the mortgagee, who objected seasonably to the possession of the re- 
ceiver, and who demanded immédiate surrender of the horses to him. 

It appears from the record in this proceeding that the mortgagee at- 
tempted to foreclose his chattel mortgage, and was prevented from so 
doing by the possession of the goods in the hands of the receiver. If 
the receiver could bave obtained a revenue from the use of the horses, 
this revenue might hâve been used as a set-ofif ; but, inasmuch as noth- 
ing of the kind occurred, the mortgagee could only be charged with 
such portion of the expense, for the care of the horses, as would neces- 
sarily bavé been incurred by him during the process of foreclosing his 
mortgage. Assuming that this could bave been done within the period 
of 30 days, and that the receiver had the horses in his possession for 
three months, it is considered that $40 should be deducted to cover the 
mortgagee's share in the cost of the maintenance of the horses, and 
155 F.— 43 
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thàt the balance, viz., $90 should be paid by thé trustée 6f thé cState 
to the bankrupt. 

The claim of the mortgagee, therefore, to the extent of $418.89, less 
$40, making a total of $378.89, îs allowed, and the balance of thè mort- 
gagee's daim under the chattel mortgage is disallowed. 

An order may be entered accordingly. 



In re McKANB. 

(District CJourt, E. D. New York. July SO, 1907.) 

L BAKKBtrPTCT— Gbounds foe Rbpttsikg Dischaboe— Tbansfeb of Peopkbtv' 

WliH IlïTENT TO DKFBAUD CEEDITOBS. 

A conveyance by a baakrùpt of real estate In New York, which Is ré- 
qnlred to be recorded by Rev, St. N, Y. pt. 2, c. 3, tit. 5, § 1, as amen* 
ed by Laws 1896, C..5T2, p. 652, may be made the basis of an objection 
to tiie bankrupt's discharge, under Banlcr. Act July 1, 1898, c. 541, 30 
Stat. 550, § 14b (4) [U. S. Comp. St. 1901, p. 3427], as amended by Aet Fèb. 
• 5, 1903, c. 487, 32 Stat. 797 [U. S. Oomp. St Supp. 1905, p. 684], If made 
wlth intent to hinder, delay, or defraud his credltors, although made 
more than four months prlor to Us bankruptcy, if It was recorded withln 
that tlme. 

2. SAME— FlNBINGS OF FAOT BT SpïGIAI. COilMISSIONEE. 

A flnding by a Epeoial commissloner, to whom was referred a bankrupt's 
application for dlscharge and objections thereto, that a transfer of prop- 
erty by the bankrupt was not la fact made wlth Intent to hinder, delay, 
or defraud credltors, should be followed, unless there is no eridence to 
support It 

In Bankruptcy. On application for discharge. 
For former opinion, see 152 Fed. 733. 

Frederick W. Sparks, for creditor. ,. - 

Lyman W. Redington, for bankrupt 

CHATFIELD, District Judge. The bankrupt, James McKanç, has 
applied for a disçharge, to which objections hâve been filed. , The 
spécifications of those objections hâve been referred to a spécial com- 
missiqner, to hear and report his opinion thereon. This. spécial çom- 
missioner has reported his opinion to be "that the spécifications haye 
not bçen sustained and that the bankrupt's discharge should be 
granted." The spécifications alleged that the bankrupt was not, en- 
titled to a discharge, on the ground ,that at some time subsequentto 
the first day of the four months immediately preceding the fijing of the 
pétition, which, was upon November 29, 1905,, the bankrupt, with intent 
to hinder, delay, and defraud his qreditors, transferred two pièces ©f 
real estate, and within the same period, transferred certain personéil 
property, concealed certain property rfrom his trustée, did not keep 
books of account, and made a false oa;th as to his property. Upon ail 
of thèse spécifications the spécial commissioner has found in favor, of 
the bankrupt, and upon the motion 'to confirm the spécial commissioner';; 
report exception is principally taken to the- finding upon the alléga- 
tion that subséquent to the first day of the four months prior to the 
filing of his pétition the bankrupt had transferred ;re3.1 property. , , 

This 'objection is based upon the provisions of the bankruptcy law. 
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Sedtîon i, sûbd. "b," par'. 4, (Act Pébruâry 5, 1903, c. 487, 3? Stat. 
797 [U. S. Gomp. St. Supp. 1905, p. 684]), provides that the ap- 
plication for the discharge of a bankrupt shall liot be granted where it 
appears that the bankrupt has "at any time subséquent to the first 
day of the four months immediately preceding the filing of the pé- 
tition transferred, removed, destroyèd, or concealed, or permitted to be 
removed, destroyèd, or concealed any of his property with intent to 
hinder, delay, or defraud his creditors." Section 3, subd. "b" (Bankr. 
Act July 1, 1898, c. 541, 30 St. 546 [U. S. Comp. S.t. 1901, p. 3423]), 
in defining acts of bankruptcy which hâve occurred within four months 
prior to the filing of the pétition, uses the f oUowing language ; 

"Such time shall not expiré until four months after (1) the date of the re- 
cprding or registering of the transfer or assignment when the act cousists 
in having made a transfer of any of his property with intent to hinder, de- 
lay, or defraud his creditors or for the purpose of giving à préférence as here- 
inbefore provided, or a. gênerai assignment for the benefit of his creditors, 
if by law sueh recording or registeriôg is required or permitted, or, if it is 
not, from the date when the beneflciary takes notorious, exclusive, or con- 
tinuons possession of the property unless the petitioning creditors hâve re- 
ceived actual notice of such transfer or assignment" 

Section 60 says : 

"(a)' Wliere the préférence consists in a transfer, such perlod of four months 
shall not expire until four months after the date of the recording or regis- 
tering of 1 the transfer, if by law such recording or registering is required. 

"(b) If a bankrupt shall hâve given a préférence, and the person receiving 
It, or to be beheflted thereby, or his ag,ent acting therein, shall hâve had rea- 
sonable cause to' believe that it was intended thereby to give a préférence, 
it shall be voidable by the trustée, and he may recover the property or Its 
value froin such person." 

Section G7, par. "c," is as follows : 

"AU oonveyâncés, transfers, assignments, or incuiUbrances of his property, 
or any part thereof, made or given by a person adjudged a bankrupt under 
the provisions of this act subséquent to the passage of this act and within 
four months prior to the flling of the pétition, with the intent and purpose 
on his part to hinder, delay, or defraud his creditors, or any of theni, shall 
be null and void as against the creditors of sueh debtor, except as to pur- 
çhasers in good faith and for a présent fair considération." 

Attention is called bv the opposing creditor to the fact that section 
241, c. 547, p. 607, Laws of 1896, known as the "Real Property Law," 
of New York, provides as follows : 

"A convenance of real property, within the state, on being duly acknowl- 
edged by the person executing the same * * * may be recorded in the 
oiHce of the clerk of the county where said real property is situated." 

And chapter 572, p. 652, Laws of 1896, amending section 1, tit. 
5, c. 3, pt. 2 (Ist Ed.) of the Revised Statutes, is as follows: 

"Every conveyance of real estate within this state shall be recorded In the 
office of the clerk of the county where said real estate shall be situat- 
ed. * •• " 

i ' ■ ' 

By chapter 83, p. 77, of the Laws of 1852, the register of Kings 
county takes, the place of and has entire charge of the matter of re- 
cording deeds, iri lieu of the county derki Xhe objecting creditor 
claims that the .transfers objected to by him are such as must be rCr 
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corded, under the lawsof New York, in order to hâve them valid as 
against the creditors, atid that they were recorded within the period 
within which the transfer of property, with intent to hinder or def raud 
creditors, is declared void under the bankruptcy law. 

The point seems to be well taken that the bankruptcy law contem- 
plâtes making a transfer, recorded within the period of four months 
prior to the act of bankruptcy, such a transfer as may be attaclced by 
creditors. A transfer of property, of such a character that it may 
be held fraudulent, can be vacated both as against the bankrupt and as 
against the grantee, and, if the grantee does not record the instrument, 
his delay in so doing gives to the creditors of the bankrupt an oppor- 
tunity to show the character of the transaction. In a fraudulent 
transaction, the grantee is presumed to be a party to the fraud, and 
does not occupy the position of an innocent holder for value. If, 
therefore, an instrument has been made by a bankrupt and recorded 
within the statutory period, it is a question of fact whether it was 
done with intent to defraud, hinder, or delay his creditors, or to give 
a préférence to any one of them. A transfer made with this intent in 
view can be set aside, if recorded within the prescribed period. The 
spécial commissioner has held in the présent case that the actual trans- 
fer, as shown by the évidence, occurred long prior to the date of record. 
He has decided the issue of fact in favor of the bankrupt, holding that 
the transfers were not with intent to hinder, delay, or defraud credit- 
ors, and his décision of this issue of fact should be foUowed, unless 
there is no évidence shown supporting the bankrupt's contention. 

The report will be confirmed. 



FIRESTONB TIRE & RUBBER CO. V. VEHICLE EQUIPMENT CO. 

(Circuit Court, E. D. New York. August 6, 1907.) 

CoUBTS— JrEisDicTioN oï Fedeeal Couet— DrsTKiOT OF Suit Against Cob- 

POEATION. 

Wliere a state eontalns more tlian one fédéral judicial district, a cor- 
poration of tbe state, for tbe purposè of bringing suit or belug sued In a 
fédérai court, is, at least prima facle, a résident and iniiabitant of tiie 
district in wliicli it has its principal office, as designated in its certif- 
icate or articles of incorporation In aecordance witli tlie requtrement of 
tlie state law. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 814. 

Jurisdictlon over corporations, see note to St Louis, X. M. & S. Ry. Co. 
T. Newcom, 6 0. O. A. 174.] 

On Motion to Set Aside Service of Summons and Complamt. 
McElheny & Bennett, for plaintiff. 
Griggs, Baldwin & Pierce, for défendant. 

CHATFIELD, District Judge. The Vehicle Equipment Company is 
a corporation organized under the laws of the state of New York, and 
its original certificate of incorporation fixes Waverly, in the county 
of Tioga, and state of New York, as the location of its principal office. 
On the 27th day of March, 1906, a pétition in bankruptcy was filed 
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against the défendant in the Eastern district of New York, in which dis- 
trict the Vehicle Equipment Company had its manufacturing plant and 
what might be called its office for the transaction of gênerai business. 
The pétition in bankruptcy recited that the défendant had, for the 
greater portion of six months next preceding the date of filing of the 
pétition, its principal place of business in the borough of Queens, 
city of New York, and state of New York, and was engaged in the 
manufacture and sale of electric automobiles and vehicles. The al- 
leged bankrupt, upon the 6th day of April, 1906, filed a consent that 
the company be adjudicated a bankrupt, which consent was in the form 
of a resolution, which authorized the counsel of the company to admit 
the allégations of the pétition and consent to an immédiate adjudication 
in bankruptcy. Subsequently the property of the bankrupt was sold, 
and in the pétition drawn in behalf of the receiver for approval of the 
sale a récital was made that the Vehicle Equipment Company was a 
business corporation, located and having its principal business office in 
the borough of Queens, city of New York, etc. An oflfer of com- 
position was prepared, and a pétition presented to the court, which 
contained the same récitals as in the pétition for sale. 

The plaintifï in this action is a corporation organized under the laws 
of the State of West Virginia, and a résident and citizen of that state. 
Under thèse circumstances it was possible to serve the défendant in 
either the Northern district of New York, where it has an office at the 
village of Waverly, or in the Eastern district of New York, where the 
bankruptcy proceedings were pending. The plaintifï started this ac- 
tion, and obtained the issuance of a summons, in the United States 
Circuit Court for this (the Eastern) district, upon the 25th day of 
April, 1907. At that time the property of the défendant was in the 
hands of the trustée in this district. Subséquent to the service of the 
process in this action, the property in the hands of the trustée, upon the 
confirmation of the composition, was retumed to the bankrupt cor- 
poration, and there is nothing in the papers to show whether the cor- 
poration is at présent doing business or where it is located. 

The présent action is one for the recovery of money for goods sold 
and delivered and services rendered, and the only ground of juris- 
diction in the United States Circuit Court would seem to be diversity 
of citizenship. For the purposes of a bankruptcy proceeding the East- 
ern district of New York was apparently a proper district in which to 
file a pétition in bankruptcy. The provisions of the statute give juris- 
diction to the District Courts of the United States to "adjudge persons 
bankrupt who hâve had their principal place of business, resided, or 
had their domicile within their (the courts') respective territorial juris- 
dictions for the preceding six months, or the greater portion thereof." 
The judiciary acts of 1887 and 1888 provide that "no civil suit shall be 
brought * * * against any person by any original process or proceed- 
ing in any other district than that whereof he is an inhabitant," ex- 
cept that, "where the jurisdiction is founded only on the fact that the 
action is between citizens of différent states, suits shall be brought only 
in the district of the résidence of either the plaintifï or défendant." 
Act March 3, 1887, c. 373, § 1, 24 Stat. 552, as amended by Act Aug. 
13, 1888, c. 866, § 1, 25 Stat. 433 [U. S. Comp. St. 1901, p. 508]. 
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It was held în the cases of Shàw v. Quincy Mining C6,, 145 U. S. 
444, 12 SiJp. iGt. 935, 36 L.' Ed. 768, and Southern Pacific. Co. v. 
Denton, 146 U. S. 202, 13 Sup. Ct. 44, 36 L.Ed. 942, that a corporation 
iftcofporated id but one state o£ the United States canriot be compel- 
led to answer in another state; where it has its usual place of business, 
if the sole ground of jurisdictiôtt be diVersity of citizenship. In the case 
of 'Galveston, HarrisbuJ^ & San Antonio Railway Co. v. Gonzales, 151 
Û. S. 496, 14 Sup. et. 401, 38 L. Ed; 248, the Suprême Court of the 
United States considéra at length the meaning of the word "inhabitant," 
as set forth in the law of 1888 and in section 740 of the Revised Stat- 
utes [U. S. Comp. St. 1901, p. 587] : 

"Whèn à state contains moi?e- tlian one district, every suit not of a local 
nature, iû the Circuit or -District Courts thereof, against a single défend- 
ant, inhabitaut of sucb state, must be brought in the district where he résides." 

The court quotes from the opinion of Judge Story in the case of 
Picqûet V. Swan, 5 Mason, 35, Fed. Cas. No. 11,134, and also from 
thet'case of Shàw y. Quincy Mining Co., supra, to the efïect that the 
word "inhabitarit" is équivalent to the word "citizen," and is used to 
avoid thç incongruity of spéakirig of citizens of anything less than a 
state, wheh the word "inhabitant" would apply to a citizen of any dis- 
trict in à state which vvas'divided into more than one district. At page 
504 of 151 U. S., page 404 of 14 Sup. Ct. (38 L. Ed. 248), the court 
says: 

"In the. case of a corporation the question of inhabitancy must be déter- 
mine^, not by the résidence of any partieular offlcer, but by the principal 
orirees oï the corporation, where its books are kept and its çorpoi'ate business 
is tràflsacted, even though it may transact its most important business in 
another place." 

And again : 

"If the corporation be created by the lawg of a state In whleh there are two 
judlcial districts, it should be considered an inhabitant of that district In 
which its gênerai offices are situated, and in which its général business, as 
distingulshed from its local business, is done." 

In this case the décision was by a divided court, but în the dissenting 
opinion it is also stated that; as between citizens of différent states, the 
statutes of the state giving the corporation a resiSence for its principal 
office control the jurisdiction for the purpose of bringing suit. The 
case at bar is extrême, in the sensé that the office maintained by the de- 
fendant corporation at Waverly, N. Y., was purely for organization and 
résidence purposes. Personal taxes were paid by the corporation at 
Waverly; but no business, in the ordinary sensé of the term, was 
transacted there. Nothing is offered to show that the office at Waverly 
has ever been given up, and, on the contrary, the opposing affidavits 
state that the corporation has no gênerai Office, other than its principal 
business office, designated to be located at Waverly, Tioga county, in 
the Northern district of New York. 

' The plaintiff contends that such désignation is conclusive only as 
against the corporation and not in its favor, that the corporation can 
abandon the place designated and locate its actual existence elsewhere, 
and that the àvermènts in the bankruptcy papers estop it from deny- 
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ing that it has donc so. But it is neediess to consider or détermine that 
question hère. The corporation claims that it is a résident, for the 
purposes of litigation, of the Northern district of New York, and until 
it is proven to the contrary, or until the corporation attempts to deny 
the jurisdiction of the United States courts in the Northern district of 
New York, where by statute it is located, it is considered that the 
Northern district is the district in which this suit should hâve been in- 
stituted. 

The motion, therefore, to set aside the service of summons and com- 
plaint, must be granted. 



UNITED STATES v. GRANBR. 

(Circuit Court, E. D. New Yorlc. July 2, 1907.) 

L Bail— Recognizance— Oral Modification. 

A recognizance conditioned absolutely that tlie défendant appear eannot 
be modifled by an oral agreement of tlie government's représentative with 
the surety that the défendant need not appear unless he be indicted (or 
a certain offense. 

2. Same— Conditions and Liability. 

Under a recognizance conditioned that deleaSant, held on a charge 
of having deserted the mails, appear at a certain time and answer ail 
such matters as shall be objected against him, the surety is liable for the 
nonappearance of défendant, though he be not indicted for deserting the 
mail, but for stealing the mail, and the government could therefore hare 
arrested him at any time, instead of relying on the bond. 

WiUiam J. Youngs, U. S. Atty. 
J. Baldwin Hand, for défendant. 

CHATFIELD, District Judge. This is an application for judgment 
upon a writ of scire facias filed on behalf of the United States, the an- 
swer to said writ filed by Ferdinand A. Graner as surety, and a replica- 
tion on behalf of the said United States. The facts are briefly as fol- 
lows : One William F. Pike was held upon the lÔth day of December, 
1906, to await the action of the grand jury in the Eastern District of 
New York upon a charge of having deserted the United States mails, 
in the charge of said Pike as postal clerk in the Post Office Department 
of the United States government. Upon said lOth day of December, 
1906, the said William F. Pike executed a recognizance, in the sum of 
$1,000, with the respondent Ferdinand A. Graner as the surety, con- 
ditioned for the appearance of the said Pike in the Circuit Court of 
the United States. for the Eastern District of New York on the first 
Wednesday of January, 1907. The records of the court show that on 
the return day of said recognizance the said Pike did not appear. 
Upon the 5th day of February, 1907, the recognizance was declared 
forfeited, and upon the 32d day of March, 1907, a writ of scire facias 
issued, to which the respondent, Ferdinand A. Graner, was required to 
piead within twelve days. This writ was duly served upon the surety, 
and he has filed, as above stated, an answer, to which the government 
has replied. The surety in his answer allèges that the said surety was 
not obliged to procure Pike before the court, and that it was not nec- 
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essary for saîd Pike to appear unless an îndictment was found against 
Pike on the charge of deserting the mail, which charge had been heard 
before the Commissioner ; that the respondent was informed by the 
représentative of the government that Pike need not appear unless 
such an indictment were filed, and that an agreement existed between 
the government and the surety to that effect. The surety, therefore, 
dénies that he was required by said bond, or otherwise, to produce said 
Pike on the first Wednesday of January, 1907, and allèges that the 
government could hâve arrested said Pike, but that it did not do so, 
relying upon said bond. The surety and respondent further allégés: 
that he has been unable to discover the whereabouts of the said Pike, 
who proceeded to default upon learning that he was indicted for the 
larceny of registered letters, and not upon the charge of deserting the 
mail. 

The undertaking, which was filed upon the lOth day of December, 
1906, is conditioned as foUows: 

"Now, therefore* the condition of this reeognlzance Is such that If the said 
William F. Pike, the défendant aforesald, shall personally appear at the next 
Cltcuit Court of the United States of America for the Eastem District of 
New York, to be holden at the United States courtrooms, In the borough of 
Brooklyn, clty of New York, on the flrst Wednesday of January, in the year 
of our I^rd one thousand nlne hundred seven, at 10 o'clock In the forenoon 
of that day, or as soon thereafter as the said court shall be opened, and 
shall then and there answer ail such matters and things as shall be objected 
àgàinst him, and ablde the order of the said court and not départ the said 
court without leave, then this reeognlzance to be void, otherwise to remain 
in full force and virtue." 

This is a bond filed in the United States court, and, so far as the 
application of the respondent and surety is concerned, comprises the 
contract which existed between the government and the défendant and 
the surety. Any oral agreement or understanding which the surety 
may hâve had cannot modify the terms of this undertaking. The con- 
struction of the bond and the meaning of its obligation does not raise 
any issue of, fact, and, as a matter of law, the obligation has matured, 
so that there is nothing upon which the défendant or the respondent 
has a right to trial by jury. An indictment having been found and 
filed for the offense of stealing the mail, the government could hâve 
arrested the défendant at any time without référence to the bond which 
had been given upon another charge, or it could wait until the défend- 
ant was produced under that bond, and he could then be required to 
plead to the other charge. The fact that the défendant is wanted on a 
différent charge than that which was considered before the Commis- 
sioner is no answer to the failure of the défendant to appear upon the 
return day of the recognizance, and does not relie ve the surety from 
his obligation to produce him. In fact, if no indictment had been 
found at ail, the défendant was still bound to. appear, and the surety 
was bound to cause his appearance, and thus comply with the terms of 
his obligation, in order to be relieved from the condition therein con- 
tained. The surety cannot be discharged from his obligation until 
the court directs an exonération from the terms of the bond. People 
V. Gillman, 135 N. Y. 372, 36 N. E. 469. If the conditions of the 
bond hâve been changed without the consent of the surety, that may 
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rélieve hîm from his obligation, but no such case exists hère. Reese 
V. United States, 76 U. S. 13, 19 L. Ed. 541. 

It bas further been held that the subséquent production of a défend- 
ant, who bas failed to appear according to the terms of his bond, will 
not of itself relieve the surety from the efifect thereof, unless the for- 
feiture is relieved by the court, under the provisions of section 1020, 
Rev. St. [U. S. Comp. St. 1901, p. 719]. U. S. v. McGlashen (C. C.) 
66 Fed. 537. When the bond becomes due, the conditions making it 
a valid indebtedness, which can be enforced by a writ of scire facias, 
are fulfilled, if the défendant is not produced at the time specifîed in 
the bond. U. S. v. Evans (C. C.) 3 Fed. 147. 

It bas further been settled that a proceeding can be had to enforce 
against a surety a recognizance or bail bond, even if the information or 
indictment which has been filed should be subsequently found defective 
or dismissed upon demurrer, if the défendant fail to appear and the 
bond is forfeited because of such nonappearance. Hardy v. U. S., 
71 Fed. 158, 18 C. C. A. 23 ; U. S. v. Stien, 13 Blatchf. 137, Fed. Cas. 
No. 16,403_; Reese v. U. S., supra. 

The motion of the government, therefore, for judgment upon the 
pleadings must be granted, and the demand of the surety for trial by 
jury denied. An order for judgment may be entered accordingly. 



DOHERTY V. LYNETT. 

(Circuit Court, M. D. Pennsylvanla, September 10, 1907.) 

No. 39, October Term, 1905. 

1. Limitation of Actions— Pleadino—Statute. 

The flefense of the statute oï limitations cannot be made by demurrer. 
[Ed. Note.— ror cases In point, see Cent. Dlg. vol. 33, Limitation of Ac- 
tions, §S 670, 671.] 

2. LlBEIr—PUBIJCATIOH LiBIXOUS PER SE— ChAEOINQ WANT OF INTEGBITT. 

An article publlshed by défendant, which as set out in plalntlff's state- 
ment directly charged plaintiff with havlng betrayed his trust as a dele- 
gate of a branch of a fraternal order in favor of a rival branch, from 
which he accepted money to that end, was libelous per se, and an aver- 
ment of spécial damages was not necessary. 

[Ed. Note.— For cases in point, see Cent Dlg. vol. 32, Libel and Slander, 
8 95.] 

At Law. On demurrer to plaintifif's statement. 
R. A. Zimmerman, for plaintiff. 
Cornélius Comegys, for défendant. 

_ ARCHBALD, District Judge. Under the statute of limitations 
in Pennsylvania, an action for libel must be begun within a year ; and 
as the date of publication hère is given as March 7, 1904, while suit 
was not brought until August 24, 1905, the plaintiff is thus apparent- 
ly barred, if the statute is pleaded, unless he can show something to 
obviate it. But it is hornbook law that advantage cannot be taken of 
the running of the statute by demurrer, but must be set up by plea, 
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if for no otber reason than that otherwise the plaintifï: would hâve to 
anticipate the défense and insert in his déclaration the f acts on which 
he relied to avoid it, confusingthe issues. Barclay v. Barclay, ^06 
Pa. 307, 55 Atl. 985. Of course, where time enters into the right of 
action it is différent, as where action is given by statute and it is in 
the same connection provtded that it shall be brought within a speci- 
fied time. But that is not the case hère. 

The only other question on this demùrrer is whether a prima facie 
cause of action is stated. The publication complained of has to do 
with certain alleged internai troulsles in the fratemîty known as the 
"Ancient Order of Hibernians," by reason of which thé Bdard of Erin 
brànch decided not to parade pri St. Patrick's day,' three years ago. 
This, according to the article, was thè sequèl of what had occurred at 
the International Conclave of thè order at Belfast, Ireland, in 1902, 
where thé plaintifF, as it is charged, was guilty of trestchery to those 
whom hé jvas supposedto. représent there. bîscussirig this, at the 
Board of Erin nieeting, where the question of engagihg in the parade 
came upj it is said that a statement was read by Mr. O'Donnell in 
wjiich thé j)iàititiff, who.wàs a dèlegate to the Conclave frorii the Board 
ôf Erin brançh, was décl^red to hâve befrayèd that orgânization and 
attérriptéd tO'''Sèll it ouf to its' rival, the 'Ancierit Ordei- of Hiberniahs 
of America, in conséquence of. which the plaintiff was subsequently ex- 
pelled from the Board. Enlàrging upon the subject, the article pro- 
ceeds to State that : , . 

"Francis Hughes, a dèlegate, said that Doheriy's treachery * * * had 
beea discoferôd by méatis of letters, and by an Investigation made by two 
other delegates, and that money had been pald by the rival order." 

By this, according to the averment of the déclaration, the plaintiff 
is eharged with being guilty of treachéty to thé Ancient' Order of 
Hibernj^ns ,of Erin, of which he yf^^s'a. rnémbër, bétrayihg the orgâniza- 
tion while representing it as a dèlegate, and attempting to sell it out 
toa rival by.whom he was paid money, bein,g thus, guilty; of ta,king 
a bribcas i.it is said, and^ his treachery being djscovered, being ex- 
pelled. '" ' . , , 

The déclaration or ^tçiteniènt where this is set fO^th is -^eri^; inar- 
tistically drawh, fhere being practically .nothjng by 'way'of çollbquium 
or innuçndo tp explain the article or .apply it, to the case in hand. 
Nor is there anything in it to support the suggestion that the crime 
of accepting a bribe is charged. Takiqg money as the reward for dis- 
honorable action is ndt necessarily a criminal offensé, however much 
it may reflect on the party's probity.-But, aside from this, it is dis- 
tinctly and unequivocally declared that the plaintiff was recréant to 
the trust confided in him as a représentative of the fraternal order 
to which he belpnged, bétra:ying its interegts in favor of a rival, from 
whom he accepted money to that end, with the resuit that, having been 
discovered, hé' wàs expelled. That this was calculated to hold him 
up to public odium and the reprehension of ail honest men therë'can be 
no doubt. It certainly wàs a serions reflectioiî on his integrity, tend- 
ing to deprive him of' the confidence and respect which he would; oth- 
erwise be èntitled to enjoy.'i It was thus libelous per se. SS-Gyc.; 255; 
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Wbod V. Boyle, 177 Pa. 630, 35Atl. 853, 55 Am. St. Rep. 747. And 
the law thereupon présumes damages, so that spécial damages did not 
hâve to be laid. 

The demurrer îs overruled, with leave to the défendant to plçad 
issuably within five days. 



COYNE V. SOUTHERN PAC. CO. 

(Circuit Court, D. Utah. May 20, 1907.) 

No. 910. 

1. Action— Statutort Rights of Action — Conditions Imposed bt Statotb 

Creating Right. 

When it is sought to enforee a statutorV right In another Jurisdietion, 
any restriction or limitation upon such rigtt imposed by the statute which 
created It must also be given effeet. 

2. CouETS— Action irNOEE Fobeign Statute— Personal Injtjet— Nevada 

Statute. 

Act Ney. March 23, 1905 (Laws 1905, p. 249, c. 142), whleh gives a 
right of action for a perpnal injury caused by the wrongful act or negil- 
gencè of another, but which provides that such liability "shall exist only 
in so far as the same shall be ascertained and adjudged by a state or 
fédéral court of compétent jurisdietion in this state in an action brought 
for that purpose by the person injuréd,", supersedes the common law 
applicable to the subjeet in the state, and an action to recover for a 
Personal Injury recéived In Nevada, through the alleged négligence pt 
the défendant, cannot be maintained exeept in a state or fédéral court 
In that state. . , 

[Ed. Note. — Jurisdietion as afCected by state laws, see note to Barling 
V. Banli of British North America, 1 0. C. A. 513.] 

At Law. On demurrer to complaint. 

Maginnis & Corn and J. H. De Vine, for plaintifï. 
, Williams, Smith & Willis, for défendant. 

MARSHALL, District Judge. This action to recover damages for 
Personal injuries negligently jnflicted was instituted by a citizen of Utah 
cm account of an injury recéived by him on August 31, 1906, in the 
state of Nevada. A statute of Nevada, adopted March 23, 1905 (Laws 
1905, p. 349, c. M3), provides : 

"Section 1. Whenever any person shall sufCer personal injury by wrongful 
act, neglect or default of another, the persôh causing the injury shall be liable 
to the person injured for damages ; and where the person causing such injury 
is employed by another person or corporation so responslble for his conduct, 
such person or corporation so responsibie shall be liable to the person injured 
for damages. 

"Sec. 2. Such liability, however; where not discharged by agreement and 
settiement shall exist only in so far as the same shall' be âkiertained and ad- 
judged by a state or fédéral court of compétent jurisdietion In tliis state in 
an action brought for that purpose by the person injured. 

"Sec. 3. This act shall take effeet and be.in force from and after Its pas- 
sage. ■ : : ' 

"Sec. 4. Ail acts and parts of acts and laws la conflict with this act are 
hereby repealed." ' ; 
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The question presented by demurrer is whether this action can be 
maintained in Utah. The first section of the act quoted is déclaratory 
of the common law theretofore existing in Nevada. The second section 
clearly limits the right. The statute as a whole supersedes the common 
law applicable to the subject. By a completeness of statement it covers 
the entire field, and was intended as a revision of the law. By section 
4, not only conflicting statutes, but inconsistent laws, are repealed. 
Thereafter the plaintiflf's right was no less an exclusively statutory right 
because the same facts would hâve created a right under prior common 
law principles. Commonwealth v. Marshall, 11 Pick. (Mass.) 350, 23 
Am. Dec. 377; Commonwealth v. Cooley, 10 Pick. (Mass.) 37; Gor- 
ham v. Luckett, 6 B. Mon. (Ky.) 146; Gwinner v. Lehigh, etc., R. R. 
Ce, 55 Pa. 126, Viewed as a statutory right, it must be admitted that 
the State creating the right can attach to it any valid condition, so that, 
when the right is sought to be vindicated in another state or in a for- 
eign country, the condition must also be applied. Hamilton v. R. R. 
Co., 39 Kan. 56, 18 Pac. 57 ; Slater v. Mexican Nat. R. R. Ce, 194 
U. S. 120, 24 Sup. Ct, 581, 48 L. Ed. 900; Minor's Conflict of Laws, 
§ 202. "As the only source of this obligation is the law of the place 
of the act, ît follows that that law détermines not merely the existence 
of the obligation (Smith v. Condry, 1 How. [U. S.] 28, 11 L,. Ed. 35), 
but equally détermines its extent. It seems to us unjust to allow a plain- 
tiff to come hère absolutely depending on the foreign law for the 
foundation of his case, and yet to deny the défendant the benefit of 
Whatever limitations on his liability that law would impose." Slater 
v. Mexican Nat. R. R. Co., supra. In Nonce v, Richmond & D. R. Co. 
(C. Ç.) 33 Fed. at page 435, it is said : ■ 

"A cause of action arlslng under a statute may be made local by the ex- 
press tenus of the statute ; and, If the provisions of such law are not complied 
wlth, the right thus conferred may bp extinguished, and cannot be enforced 
lu the court of another state." 

At common law such an action as this was transitory, and a suit for 
trespass to real property local ; but this common-law distinction is not 
removed from législative control, and, when the place of trial is at- 
tâched to the right as a condition, I know of no authority to recognize 
thé right and ignore the condition, unless it is violative of some su- 
perior law. As the statute in question does not discriminate against 
fédéral courts, there is no basis for qùestioning its validity. 

The demurrer will be sustained, and the action dismissed. 



In re PHOTO ELBCTROTXPE BNGRAVING CO. 

In re VRBDENBtJRGH'S CLAIM. 

(District Court, S. D. New York. July 10, 1907.) 

BANBatUPTCT—GLAiks—PBEFEEENCES—WAGKS— Statutes— Amendment. 

Bankr. Act July 1, 1898, c. 541, § 64b, par. 4, 30 Stat. 563 [U. S. Comp. St 
1901, p. 3447], glvlng prlority of payment to "wages due to workmen, 
clerks, or servants" earned withln three months before the commencement 
of the proceedings, was amended by Act Gong. June 15„ 19Q6, which took 
effect on Its passage, so as to Include traveling or city saiesmen. Helâ 



IN BB FHOIO ËLEOTBOTTPB BNGBATINQ OO. 685 

that, wbere a salesman was not eutitled to a préférence for wages uuder 
tbe original act at tbe tlme wben tbe bankruptcy pétition was flled or tbe 
adjudication enteréd, be could not obtain it by virtue of tbe subséquent 
amendment. 

David Stewart Edgar, for claimant. 
Kellogg & Rose, for trustée. 

CHATFIELD, District Judge. The bankrupt herein is a corpora- 
tion. A claim was filed by one Harry J, Vredenburgh, an employé 
of the bankrupt, under section 64b, par. 4, of the bankruptcy act (Act 
July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447]), 
as amended by the laws of June 15, 1906, for the sum of $130, being 
part of the salary alleged to be due him for the three months imme- 
diately preceding the filing of the pétition in bankruptcy. This employé 
had been receiving a salary of $40 per week, according to the pay rolls 
and books of the bankrupt concern, and claimed an additional $10 a 
week, under an arrangement with the président of the company, which 
arrangement was alleged to hâve been made about one year and three 
months before the filing of the pétition. The claim for a portion of the 
alleged salary as a preferred debt was referred to one of the référées 
in bankruptcy, as spécial master, and the spécial master has reported 
that the arrangement for the additional salary had been made by the 
président, was binding upon the bankrupt, and that the testimony sup- 
ported the claim; but that the objection of the trustée, on the ground 
that the amendment of June 15, 1906, could not be rétroactive, inasmuch 
as this amendment did not go into efïect until after the services claimed 
had been rendered, is not well taken. 

Section 64b, par. 4, of the bankruptcy law, as originally passed in 
1898, gave priority of payment to "wages due to workmen, clerks, or 
servants which hâve been earned within three months before the date of 
the commencement of proceedings, not to exceed three hundred dol- 
lars to each claimant." By the amendment of June 15, 1906, the 
words "traveling or city salesman" were inserted, and the référée, find- 
ing that the claimant herein was a clerk and city salesman, allowed the 
claim for $130, on the ground that the wages debt was provable to that 
extent at the time the claim was filed with the référée in bankruptcy. 

Section 19 of the amendatory act of July 1, 1903 (chapter 487, 32 
Stat. 801 [U. S. Comp. St. Supp. 1905, p. 683]), contained a pro- 
vision that the amendatory act should not apply to bankruptcy cases 
pending when the act took eflfect. In the amendment of June 15, 1906, 
no such provision was inserted, and the act took efïect when it became 
a law. The amendatory act is remédiai, in the sensé that it affords 
additional relief to ail caseS coming within its scope; but it is also 
declaratory and jurisdictional, in that it créâtes certain rights afïect- 
ing the amounts to be paid preferred creditors and the balance left 
for other creditors. And the question to be determined on this mo- 
tion is whether, upon the filing of a pétition in bankruptcy, the rights 
of the varions creditors are fixed according to the provisions of the law 
in efïect at the date of adjudication; or whether the rights of thèse 
creditors do not exist until they hâve been passed upon and allowed, 
or disàllowed, by the référée. Section 64b, par. 4, provided for Ûie 
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■Çaymént ôf certain wages ■ earned • ^within three months before tfae date 
'oiihe cptninlèncement of proceetl.îtt^^;. Atthe tîitie of the filîiig'of the 
pétition, which was thé commencéirient of this proceeding/ the law 
fixed the status of every créditer, in so far as his rights to be con- 
sidered preferred or gênerai weré'cOncernèd. As between the various 
creditors, their claims were thus determined,' and while -ïht share of 
any créditer might be enlarged, by the disallowance of claims, it is 
Gonsidered that bis claiiti would nbt bé chatiged. Ail subséquent mat- 
ters are to b€ determined in.thè-light of the situation as ît'existed at 
the tirîje the pétition was'filed, or at adjudication, if that^dôeS hot im- 
mediàtély follow. The' airieridnient of 1906, if allowed to alter the 
Jcights of creditors in this proceeding, would take awây property which 
the cfeditors were entitled to by-the provisions of law existing- at the 
time When this estate came under the' administration' of the bankruptcy 
court., Stlch an effect would be retrdactive, even if-these rights hadnot 
becomé vestëd, in the sensé of hating been-liquidated ot adjudicated; 

Undér-this v-iewy' the*elaim f<?rJ$130 wàs Invalid at the tinte- of the 
fîling of thfe pétition in batikruptdy, upou the findings of f àct as reportëd 
b^' the spîéeial master, and it'iseefflS'4hàt;Coiîgress would hâve no pOwer 
to dfeprive àrty" of the other creditors oftHeir rights in^ the property by 
taking some ôf-*thè bankrupt estate f rom them, and gïVing it to others, 
by- means of" législation. ' ' '" ,'' ' ' 

In so fai^ asi thé speéialmastef's report fiiïds the contractr With Vre- 
deriburgh' to be valid, upoh ithe'e^ldtince, the 'report will be^ confîrmed; 
bu*, as to thé finding thàt Vredenbu^rgh iâ entitled to a préférence for 
$130j the ekception wil'l :be- stistâinedi andthe report and ordëf of -the 
spécial master amended to that extent. '■ i- 



/■";■'■ Iii re'!ELt)RBD.; "". ' ' ', V '-'■■;''■' '""^;^ "' [ 
{District CourtriOi D.iNcw.York. JuaeT, 19Ç!f4)' .. w" ; ... 

SaNKRjUPTCY— Î'INAL DlVIDEN^— JClNAL feppET— TlilE. \ ',.'. ' , 

l$aiikr. Acit 189S, § 57,- subd'. ,"n," c. 541, 30, StaV 561' .[U. S. bonip. Stl 

1901, p. 3444], déclares that claims shall not be proVed agà&st a' bàiilfi 

rupt after a year from tlie adjudication, except in tlie "tasé o* litigatlon, 

Avljep 90 dflj's additlonaj'-raaytte added, aftd, Intli^ dpe ôf iptançytiiOt 

ipsanity,, suph persons beiog entitled to six months additîoaal Witlii:^ 

, which to pie claims. Section 65b provîdes that the flrst -dïvldehdshiall t>® 

' decîared '#lthln 30 days after adjudication if there" ate ftinds siiiBelènt 

to dosoj aiid that the final? dlvldend shalltîot be' deelârëdwjthîn 3 aonths 

* afterr the ftrst dividend shall be declaréd;; ;:aiid Subdivision "c" proyides 

.;, that creditors,, who hâve recel ved diyid^nds, or in wjiose favor; final diyi- 

' dehds hàye Been dèciare;î,,,sli,all, ^lOt b,e affécted by:P.roof or altovancê of 

claims siibsèciuent to thé 'date sucli' dlvjâènds are deelàred àfid' pald. 

ZfieW that, Where a bànferupt's estatè' Is' ready for firfal dividende it may be 

f closêd at âny itime afteuvlCaur months from' the adjudication; on notice to 

i,' , ail persons seheduled or appearing îp any v?ay in theiproceedings- aa ç^ed* 

■■;itprs. ■ ,■;.■.■,. • : ■'.':-.. ■....;■■ , .' ;■ •■'- ■ :■^' ' -i ' >> 

■■' See'152 Fed. 491. ;\ ■:. ...j-i-. ^;^;^ / ^-.^ ■- 

;fîeEry):Wi;.Sykes, for trustée. :-'■- .■^.■..... ^i -j."-; ,;;' .;■>', i.i- ::.■ 



M EB ELDKED. 687 

CHATFIELD, District Judge. In this estate a dividend of 5 per 
cent, was declared, on Oçtober 26, 1906 ; on January 9, 1907, a second 
dividend of 6 per cent, was declared; and on April 35, 1907, the trustée 
filed a final report, showinga balance of $1,268.13. The trustée applied 
to the référée to hâve the account settled and a final dividend declared 
at that time, which application the référée denied, and from that déniai 
an' appeal to this court has been taken, requesting that a final meeting 
of creditors be called and a final dividend declared. The référée based 
his décision upon the fact that one year from the date of adjudication 
had not elapsed, and that within that year any creditor could file and 
prove his claim and be entitled to a share of the final dividend. 

By section 57, Bankr. Act July 1, 1898, subd. "n," c. 541, 30 Stat. 
561 [U. S. Comp. St. 1901, p. 3444], it is provided that "claims shiall 
not be proved against a bankrupt estate subséquent to one year after 
the adjudication," except in the case of litigation, when 90 days ad- 
ditional may possibly be added ; and in the case of infancy or insanity, 
a creditor laboring under thèse, disabilities, without notice, may hâve 
six months longer within which to file a claim. Section 65b provides 
that the first dividend shall be declared within 30 days after the ad- 
judication, if the funçls are sufficient to do so; that dividends subsé- 
quent tos the first shall be declared as often as the amount equals 10 
per cent, or more, and upon closing the estate, "provided, that the first 
dividend shall' not include more than fifty per centiim," etc., "and pro- 
vided further, that the final divideijd shall not be declared within three 
nîiohths after the first dividend shall be,; declared." Subdivision "c" 
is as foUowS;: 

"Thé r^èMs of creditors who havç received dividends, or In whose favor 
final dividends hâve béen declared, shall not be affected by the proof and al- 
lowanceof claims subséquent to the. date ôf such payment or déclaration of 
dlv'idénds; but the creditors' ptoViti^' and securihg the allowance of such cJaimS' 
shall be paid dividends equal In amount to those already received by the other 
creditors if the estate equals so much before sucb other creditors are. paid 
any further dividends." i 

This question was passed upoh in the!, case of In re Stein (D; C.) 
94 Fed. 134, in which it was held that if the estate seemed to hâve been 
finally administered a final, dividend could be declared and thé trustèe's 
report approved within the year after adjudication. This case has 
been followed in the Southern District of New York, in Re Bell 
Piano Company, Bankrupt (opinion filed February 5, 1907) 155 Fed. 
372. In this opinion the court saysi 

"To say that the final dividend shall not be declared within threë months 
after the first dividend is declai'ed dpes lu my judgment say by implication 
that a final dividend may be declared on the expiration of three montas from 
the time ibfithe first dividehd." ' 'i- '" 

As the. prior provisions o{ the act hâve made it necessaryto; déclare 
a first dividend within 30 days after adjudication, if there are' iùnds 
sufficient to do so, and as the statute has provided that creditors whb 
are not diligent are permitted only to share in the estate thatiremàiiis 
and not to interfère with the funds alrftady divided, it wOuld appear 
that the court has the power to rpake a final dividend and to apprové 
0^ a final repio^-t at any time after fiQur riic^nths haye elapsed subséquent 
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to adjudication, if the other conditions are présent showîng the estate 
to be apparently ready for the final accounting. Such an application 
should, however, be only upon an order to show cause, or other suf- 
ficient notice to ail persons scheduled or appearing in any way in the 
proceedings as creditors, giving.them an opportunity not only to know 
of the dividend, but notifying them that their claims should be proven, 
or their rights lost. 

The order of the référée in this proceeding is modified to this extent, 
and the matter is sent back to him for action in accordance with this 
opinion, if he finds that the trustée has completed his duties, with the 
exception of the final report and distribution, and if the proceedings 
before the référée hâve been closed, so far as concerns the interests of 
ail parties who hâve appeared. 



In re SMITH, 
(District Court, E. D. New ïork. June 18, 1907.) 

BAKKBTJPTOT— PbOCKEDIHGS— WrTHDBAWAL— RiGHT TO DISOHASGK. 

Bankr. Act July 1, 1868, S 14b; subd. 5, c. 541, 30 Stat 550 [TT. S. Comp. 
St 1901, p. 3427], provides that a bankrupt may obtain a discharge unlesa 
he has been granted a discbarge in bankruptcy withln six years. By sec- 
tion 14a, the bankrupt may apply for a discharge withln 12 months after 
adjudication, or, if unavoldably prevented from fliing It wlthin such tlme, 
It may be flled withln but not after the next 6 months. Held, that 
where a bankrupt havlng been discharged lu voluntary proceedings on 
January 17, 1902, flled another voluntary pétition on January 11, 1907, he 
would not be permltted to withdraw the same over the protest of hla 
creditors because he could not obtain a discharge withln 12 months after 
adjudication, he being entltled to apply for a dlseharge withln the suc- 
ceedlng 6 months. 

Peter Schmuck, for bankrupt. 

Adolph M. Schwarz, Strasbourger, Weil, Eschwege & Schallek, and 
Arthur Garfield Hays, for creditors. 

GHATFIELD, District Judge. The bankrupt bas asked leave to 
withdraw thèse proceedings, which were instituted by the filing of a 
voluntary pétition in bankruptcy, upon the llth day of January, 1907, 
From that date until the présent time the matter has followed the usual 
course, but the first meeting of creditors has been adjourned for a con- 
sidérable period because of the illness of the attorney for the bankrupt. 
His death has necessitated the employment of another attorney. It 
now appears that upon the l^th day of January, 1902, in a former 
voluntary proceeding, the bankrupt herein was granted a discharge. 
The présent attorney for the bankrupt, having learned of this, advised 
the bankrupt that he could not obtain a discharge within six years after 
the grànting of the former discharge. The bankrupt, upon the âdvice 
of this attorney, now asks leave to withdraw the proceedings. Objec- 
tion is made on the part of the creditors, in that the estate has been 
brought into court by the filing of the présent pétition, and that the 
rights which thçy might hâve had by filing an involuntafy pétition, or 
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upon attacking transactions occurring within four months before the 
voluntary pétition, would be lost if this proceeding should be dis- 
missed, and the creditors left to the remédies which they would hâve" 
at the présent time, and which they hâve not previously exercised by 
reason of the pendency of this voluntary proceeding. 

By section 14b of Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. 
Comp. St. 1901, p. 3427], provision is made for the discharge of a 
bankrupt unless he has — 

"(5) In voluntary proceedings been granted a dlBcharge In bankruptcy within 
six years." 

By the provisions of section 14a, the bankrupt may, within 12 months 
subséquent to adjudication, file an application for a discharge, and — 

"if it shall be made to appear to the judge that the bankrupt was unavoid- 
ably prevented from flling It within such time, It may be flled within but not 
after the expiration of the next six months." 

Many statutes of limitation are prevented from running by certain 
acts upon the part of the bankrupt, or by certain matters made express 
exceptions by the provisions of the act creating the limitation ; but in 
the bankruptcy statute the period of four months prior to the filing of 
the pétition, within which certain transactions may become préférences, 
is not extended by exceptions or réservations, and in a situation like 
that shown on the présent motion the position of the creditors wOuld be 
materially injured if the time intervening since January 11, 1907, 
should be lost by the dismissal or withdrawal of the présent proceed- 
ings. The bankrupt must wait until January 17, 1908, before applying 
for his discharge, and (the 12 months after adjudication apparently ex- 
piring upon the llth day of January, 1908) the bankrupt will be within 
the provisions of the statute giving him permission to apply for an ex- 
tension of his time to apply for a discharge, inasmuch as he is unable 
by the force of the statute to apply for such discharge within the statu- 
tory 12 months period. In this way the rights of the creditors will be 
entirely preserved, and yet the bankrupt will not be deprived of the 
benefit of a discharge. The necessary delay is the resuit of his own 
act, and to leave the bankruptcy proceedings undisturbed would seem 
to be the only method of doing equity as well as complying with the 
provisions of the bankruptcy statute. The language of the court in 
the case of In re Little, 137 Fed. 521, 70 C. C. A. 105, well sustains 
and explains the reasoning by which this conclusion is reached. The 
opinion contains the foUowing : 

"The expression 'within six years,' as we thlnk, measiu-es the time between 
the flrst and second discharge, and not between the flrst discharge and the 
flling of the second pétition In bankruptcy. • * • The fundamental prin- 
ciple of the bankruptcy law is to take Into légal custody the property of the 
bankrupt, and to distribute it ratably among creditors, protecting the latter 
from frauds.and unjust préférences, and to relieve the honest bankrupt from 
his load of obligation. The latter may or may not resuit, but that in no way 
interfères with the right of the court, either by voluntary or Involuntary pro- 
ceedings, to take over and distribute among creditors the estate of the 
bankrupt. The fact that one has been discharged from his debts within six 
years cannot possibly be an objection to the institution of involuntary pro- 
ceedings by creditors. That would leave them at the mercy of the debtor. 
and tend to the perpétration of the very frauds denounced by the bankruptcy 
155 F.— 44 
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act Why, tl^en, should the debtor be debarred from dolng that voluntarlly 
■whlch the crèdltors might compel, namely, the tunitng OTer of hia estate 
for équitable dlstrlbutîoh amoughfs etedltors?" 

The motion .towithdrawthç pétition will be denied. 



In re NATIONAL LOCK & METAL CO. 

(District Court, B.D. New ïork. July 16, 1907.) 

Bankruptct — Claims — Validitt— Peoceedings in State Court— Appeal— 

: !.Code;N; Y. Oiv. Proc. §: 1351, provides for, an appeal within 30 days 
..\yith014t gecurity, but ,d,eclares that the appeal does uot. stay the executipn 
, ofjtpe Jijidgmeiat^or oïderapi^eaied^rôm,' in the absence of a stay directed 
by the ]ùdge. ' HeW, thàt wheré, in à suit in the state court agaîbst a 
banlîrupt's trustée to enfoi-ce thie lien of a chdttélûiortgage on the pro' 
ceeda of certain of the bankrupt's property. ifc was detei^mjned tliat the 
mdrtgâgë was vold, frdm which judgment. the, créditer appeaied, but f ailed 
toprtciiré à stay, aufl an taecutioîi agàihsthiiii for eôSts was retumed 
unsatl6fled,:theappëalwhB' ineffective ta prevent the trustée fiîOHi assuiU' 
Ing pos^esgioufdf th^ijfmd-and d'^bursingthe same free frpru^ the lien of 
the. mortga^e... „; .„, ,. ,'..,;.. ..,,, '„ ,, ■,',.,_■ ''. ' " , 

Morris H.; Haynian,|9r^^ 

' Miçhàf I ICirtland, ,fç(^; tryS|eè.^ \ . .-, ' _ ,'',, ,!'!,: 

/ 'CHÀTÉÏElvb/Disfripï; ju^^ ,Se0tember :9,,;i,^0Ï, àn'in^ol- 

untary pétition in hmy^mpi:éy,Avss[,û\ed[agkm^t the Naiip'nal Lock, & 
Métal Çon)pany, and ihV]{fpyemtier of ; that yeâr a tfustçie. ,wà's apppint- 
ed. The trustée took ppss^e.ssiori àt certain^pr'opérty/^ippn which one 
Schleestei'iî, claimed , a .^cJaatfeP, wprtgag.ç; , for, the , sum , <^i $'^',500, .filed 
September '3,;'1904. .^.Sjfbsequèqtlysuch prpçèedings w hàd that 
this court; 'njàde an,o:çde.i:Vrdated ^Decèmbeir 8, làOf, directihg the çer- 
sonal. property,, tob^ sôl4; and,.1;he proceeds, viz., $6,300, bè depbsited 
in a trust coinpianyj •in!.,t%|oJrit'-names of Schleestein and the trustée, 
to stand in lieu df the ,'pefsbnal prppérty described în the cliattel mort- 
gagei and tp be held subjefct tô atiy lien whïch might bé îouiid to exist 
in f aypr of ;Scî:^le'estem, up(^er ;said tnprtgagè. •'".•/' 

■Ah "a.ction. vya^ begiinin-tlie Suprême Court of New York,' îtiyôlving 
the validity.'pjî'^this chattét'rnortgâge, and,'ùpon May 3, 1907, a judg- 
ment was eiiterëd adjudging and decreeirig the;chattél mortgage fraud- 
ulent and vpid,^ and granting çosts in favor of the trustée in bankrupt- 
cy, who . was â'^party td' ïlje, gpî'd suit'. The trustée now asks for ap order 
directing the ipaywent- of the çum on deposit, with:,accrued interest, 
to him, free and''clear of ailyv'Uen thereon. The mortgagee, Schleestein, 
has appealéd V6 thé- ' Ap^ëllate ' pivisibn Pf • the Supr ertte Court from 

.th^ judgnjgfft'pf Ma,y ,3,|;Jl:^^C'?'/^t^^^^ stay pro- 

-ceédin®SiL.un<içF.:,tHat jtîtdgmènt. Eîçecutiori has îjeen levied for the 
'cdst'&'awatded',iànd this . exécution has been ' retumed unsatisfied; bu,t 
nô âfipliicaïiPn fur àfi^kly has beert mîàdé;' under' the provisions of 
sectipn ïâSfotjt^é'C^e'Sf Qiviî'PrÔcëduteffciï ^e>tatë of Nëvv York, 
'yvbiich'providesas.follows':',,: '; ■■ , ■_; :, .-,' ; Vi'.'iV,:T- ■ - : ■.::< ^ r '.., ; . 
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"An appeal, authorized by this title, must be taken, wlthin thlrty daya 
after service, upon the attorney for the appellant, of a copy of the judgment 
or order appealed from, aiid a written notice of tbe entry thereof. Security 
Is not required :to peffeet the appeal; but, except where It is otberwlse spe- 
cially prescribed by law, the appeal does not stay the exécution of the judg- 
ment or order appealed from; unléss the court, in or from which tiie appeal 
is talién, or a judge thereof, makes an order, directing such a stay. Such an 
order may be maide, and may, from time to time, be modifled upon such terms, 
as to security or otherwlse, as justice requires. ♦ * •" r;- 

The appellant might hâve applied to the state court for a stay, up- 
on such terms as the court might consider sufïicient ; and it is suggested 
that, inasmuch as the fund is in a reasonably secure place, the différ- 
ence between the rate of interest paid by the trust cbmpany, and 6 per 
cent., the légal rate, might be the only loss for whîch security would be 
required. In the case of Steinback v. Diepenbrock, 5 App. Div. 208, 
39 N. Y. Supp. 137, the appellaflt was allowed a stay, upon giving se- 
curity to cover the différence betWeen the légal rate of interest on a 
judgment, and the amount, viz., 2 per cent., aècruing to a fund «on de- 
pbsit with the Chamberlain of thé city of New York. But on the prés- 
ent motion no such question arises. The mOney on deposit in the 
Franklin Trust Company was placed there to be held în lieu of the 
propèrty claimed ùnder the chattel mortgage. As far as the légal effect 
of the pfoceedings' already had is concerned, this fund is in the same 
situation as if the propèrty itsèlf were in the possession of the trustée. 
No stay has been secured, and, the chattel mortgage having been held 
to be iflvalid, the trustée is tihder no obligatioh to await the otitcome of 
any fil'rthèr proceedings." ' ' ' t - 

The Code provided for a methodby which, if the appellant desired 
to prosecute his appeal, he might hâVè kept matteirs in statu qùo. This 
hé bas not seen fit to do. The exécution for costs has not beeri'satisfied, 
but no undertaking- is necessary to secure the payment of thèse costs; 
inasmucli as there has beeh no attempt to prevent the issuance of exécu- 
tion thereoa The faet that thê- exécution has not been satisfied of it- 
sèlf indicatés that, if the trustée should secure a further judgment up- 
on the appeal, he wcilild be unable to satisfy this Out of the propèrty of 
thé appellant, and this fact furnishes an additiohal reasbn why the 
bâUkruptc}' court should not, in effect, grant a stay, when the trustée 
îs not prqtected from additional expense and loss. '"- 
' There âppears to te no reason why the trustée should not be allowed 
to proceed to admiriister the éistate, unless in the state courts the appel- 
lant cari prcitect the trustée or ôbtàin a stay on such terms as to prevent 
loès. ■; ' ' ; 

The inôtion for the payment of the fund to the trustée, free and 
clear of any lien, and for the exécution of such papers as may be nec- 
essary' toaccomplish that resuit, will be granted. 
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In re STEOBBL. 
(District Court, B. D. New York. July 16, 1907.) 

Bankeuptot— Rbfeeees— QuAxiFioATXONS— Intehest. 

! BankT. Act July 1, 1898, c. 541, § 39b, 30 Stat. 556 [U. S. Comp. St 1901, 

p. 8436], provlding that référées in bankruptcy shall not act in cases in 
whlcli they are directly or indirectly interested, does not disqualify a réf- 
érée, where ttie only interest he bas in the matter submitted to him Is the 
compensatlob lie may receive by way of fées. 

Albert C. Aubery, for bankrupt 
Benjamin F. Edsall, for trustée. 
Frank Trenholm, for Bachrach. 

CHATFIELD, District Judge. An involuntary pétition in bank- 
ruptcy was filed August 17, 1905, and a receiver appointed, who turned 
over to one Bachrach, a créditer, certain property which, in the re- 
ceiver's opinion, belonged to said Bachrach. Subsequently, a trustée 
was elected, who objected to the delivery of thèse goods by the re- 
ceiver. Upon a motion by the créditer to hâve the action of the re- 
ceiver confirmed, and that he be permitted to retain the property, a 
bond was given, in the sum of $3,500, to take the place of the property, 
pending a référence to the référée in bankruptcy. Upon the llth day 
of June, 1906, the référée, as spécial commissioner, reported that the 
act of the receiver, in so far as it related to the delivery of thèse goods 
to the créditer, should net be confirmed. An order was entered con- 
firming the report ef the référée, upon August 2, 1906. On the 19th 
of November, 1906, a further référence to the référée in bankruptcy, 
as spécial commissioner, was ordered, to ascertain and inquire as to 
the value of the property wrongfully obtained by this créditer, in the 
place ef which the bond had been given. The spécial commissioner, 
upon the 3d day of May, 1907, filed a report, in which he fixed the 
value ef this property at $3,015.76. Upon a motion to confirm this 
report, the créditer makes objection and asks that the preceding or- 
ders of the référée and ail action thereunder be set aside, and that the 
entire matter be sent te a new spécial commissioner, en the greund 
that the référée in bankruptcy, who had acted as spécial commissioner 
upon the two preceding références above referred te, was interested 
in the questions referred to him, in so far as he, as référée, might re- 
ceive additional fées frem any property turned over to the trustée, and 
on the further greund that the trustée was also the clerk ef this same 
référée. The créditer, in addition te thèse fundamental objections, 
objects to the confirmation of the referee's report upon the merits, in 
that the spécial commissioner disregarded certain testimony offered by 
him as to the price which he actually received for the sale of certain 
of the articles included in the property mentioned. 

Taking up the last objection first, it appears from the record that 
the property, ameng other things, consisted of watch cases, certain ref- 
use containing gold filings, and varions materials and articles of gold. 
The référée has found that the testimony offered by the créditer as to 
the sale made by him through the United States assay office, of the 
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actual quantity of gold contained in certain material submitted, îs in- 
definite; that it is not proven that the gold assayed covered ail of the 
articles taken; and that,much of the material being manufactured into 
the form of watch cases, etc., its value was not represcnted merely by 
the amount of gold included therein. Certain questions as to the mar- 
ket value of 8, 13, and 16 carat gold are also involved ; but upon ail of 
thèse questions of fact the report of the référée is apparently correct, 
and there seems to be no reason for disturbing his détermination there- 
on. 

As to the objection to the appointment of the référée in bankruptcy 
as spécial commissioner, the United States Circuit Court of Appeals 
in this Circuit (In re Abbey Press, 134 Fed. 51, 67 C. C. A. 161) holds 
that the bankruptcy act and gênerai orders, taken together, give the 
référée authority to pass upon questions involving a claim for property 
which it is sought to bring into the bankrupt's estate. In that case the 
court was passing upon the powers of the référée, rather than upon a 
référée acting as spécial commissioner. But the situation is exactly 
parallel, and the reasoning in that case seems to apply directly. The 
court said : 

"The only pertinent statutory limitation upon the powers of référées In 
thls connection Is that they 'shall not act in cases In whieh they are directly 
or Inairectly Interested.' Act Jnly 1, 1898, c. 541, § 39b, 30 Stat. 556 [U. S. 
Comp. St. 1901, p. 3436]. This provision cannot apply to the compensation 
by way of commissions or sums pald as divldends, etc., beeause, if so ap- 
plied, the eftect would be to disqualify the référée from actiug in any case. 
The referee'8 commission Is upon the amount pald creditors, not necessa- 
rlly upon the amount collected, which might be iargely dlsbursed in mak- 
Ing the collection. Référées, in the performance of their dutles, must be con- 
stantly decldlng matters which wlil affect the amount pald to creditors. The 
amount of allowance of attorneys and appraisers, the décision of applica- 
tions by thlrd parties for property in the custody of the trustée, but clalmed 
to belong to them, must always affect thelr commissions. If the statute were 
held unconstitutlonai on thls ground, sueh rullng would terminate substan- 
tially ail of the présent procédure thereunder," 

In so far as the créditer may be seeming to urge any conceivable con- 
stitutional objection, his objection would apply as well to the provisions 
of the bankruptcy law itself, in defining the powers and duties of a 
référée in bankruptcy, and it does not seem to this court that there 
is any sufïicient ground urged for questioning the constitutionality of 
either the bankruptcy law or the employment of a référée in bankruptcy 
as a spécial commissioner, with relation to an issue in the proceeding 
in which he is acting as référée. 

It is explained by the affidavits upon this motion that the trustée is 
not the clerk of the référée, and never has been in his employ, and that 
objection therefore dœs not seem to be based upon fact. 

The objections to the report of the référée will be overruled, and the 
report confirmed, but without costs. 
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- -; .\,: ..>', iïo'i':",. ■ :■■■,■':.,•:: ;In;re:,STARK.. .,■/,;■;,, -, .;. ;;::;•' -i , 

(Bfetrirt Court, B.' D. NéW Yor£"^^ 1907.) ' ! 

l..,BÀ7TKEUPX0^— EîXÂMINA'i?ION OF. BANkBIJP3V-RE*ElUeES— JÛftlSDIOTION— EM- 

,' PLoiiiENT'iïySTENOGÎBAPiiEB—ëTAifeTÈs— Application; ^ ' ' ■•' 

■ -Bankr. Aet July 1, 1898;i38i subd. 5, c. 541,'80 Stat. 535 [U. S. Ctomp.: 
St:' 1901, p. '843S3,-authorîzIn&; référées in bankruptçy, on the application. 

■ pf the trustée during, the ^^amtaartiojp of tlie banki-upt: or otlier proceedings, 
to employ stenographers at the expansé of tHe esta te at a compensation 
not to e;s:ceed 10 cents p^r folio for reporting and trançeribing the prb- 
ceédiilgs, dôeà not apply tij'hearlngsôh thé examina tiôn.of the banisrupt 
befoireiasijeeial commissloaeti.'. ; . r rii .. !, 

2. Same— Défense— ÈxAMimTKJN-^^ppBO VAL of Bill. 

Where the,testimony:o£ aw^lleged bankrupt was ta^en before a spécial- 
commissloaçr, at the reavest of ,a recelvef,, by a public law stenographer, 
•\yho chargea 20 cents a folio for the téstimony, the blll cônld only be 
allowed and paid out of the barikrnpt's' estate after its approval by the 
receivèr ària pi'oof thàt âirthe exaûiînàtîjon was necessary and resultedJ 
Inbeneflt td'the estate. •):•;■ -, 

Samuel Sperling, ior petitionîng creditor.' 
,,: Charles Pechner, ^or, bankrupt. , - ,,, , 

; CHÂTPIÈLD', District JudgCv ; Application has beeH made for the 
approval of/ a stenographer's bill for testiraony taken upon anexam- 
inatiGiiîof the bankrupt before a spécial cC)mitiissioner,at the request 
of the receiver. Thé stenographer is a pi^blic lâw stenographer, wha 
has, djàrgedSQ. cents per folio fpr the testiimpriy, and the question îà 
raisedi whether this rate: can be paid out.of the bankrupt estate; or 
whether ail testimony 'in bankruptcy proceedings, whether before * 
tèîèiree or spécial corrimissionér^ is tO be Ijniîtéd tb.', 10' Cents per folio. 

' . Thé , ,aùthority; jfor the' latter proposition arisés frprri thé provisions 
©f -section 38; subd. 5, of thcîbankruptcy law of July 1, 1898, c, 541,: 
30 Stat. 555 [U. S. Comp. St. 1901, p. 3435]^ which is' as follows : 

.'J'^c, 38. Juris4'ction, pf Befejççes^-^Referees r^sjieetively; .are hereby, in- 
Ycstëd, snbject always. t(3' a reviéw by the judge, within tbe limits of th,eir 
districts as es*abrî'shed frômttftiè tdtl,me,wlth'Jmsdto^^ » * ,*. . 

"<5) TJpbn thè' Application of the tirtfeteé dùïliig the èxamiiiation of the 
banki^upts, or other prooeédlngs, aUthorlzethé èmployment' ôf stenographers 
^t.the expense o€ the estâtes '^atia cpmpengation,, not toexceed ten centa per 
folio for reporting and transçi;ifeiing tte proceedîn^ . ' 

■ It does not seem to the.Gacdrtthât'the provisions-of section 38, subd. 
5, apply to hearings before a spécial commissioner. Thé meaning of 
this section would seem to 'bè ■ that a refereè in bankruptcy may make 
uséof the services of a steiiogîfapher when the trustèfecorisiders that 
the testimony should be taken, and that in such case the rate is fixed, 
but this rate has/nothingtoido with tlie employmént.of.a stenographer 
on isolated and unusual occasions, wherejïat.the.rJeqûest of the credit- 
ors or of the receiver, a spécial hearing is had before a spécial com- 
missioner. 

The bankruptcy law gives the court power to appoint spécial mas- 
ters or commissioners to hold hearings in certain spécial cases enu- 
merated in section 21a. If the hearing is not a statutory hearing be- 
fore a référée in bankruptcy, the provisions of section 38, as to the 
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employment of a stenographer by the référée in bankruptcy, would 
not apply. It is nôt within the contemplation of the law, upon a mo- 
tion to discover assets and to consider, spécial qi|iestions, that an ex- 
haustive examination of ail the issues of the bankruptcy be • covered 
before the appointment of a trustée. Many questions should be left 
for hearings before the référée, and such examination should not be 
prolonged at the expense of, the estate.. The receiver or credifor ap- 
plying for the examination will be conipelled to approve of the stenog- 
rapher's bill, and to certify that ail, «{, the examination was necessary. 
The biils can then be p^sed upon in sèttling the receiver's- accounts, 
and close scrutiny. should be-given, with a view to.preventing the un- 
necessary prolongation of suçh examination. 

, .The court will not pass upon the^ amount of this bill until the re- 
ceiver applies for leave to pay, the same, but the rate per folio should 
be a raatter for considerationiby the recçiver before the hearing begins, 
if he \yishes to use a stenographer. If no assets should be discpv.ered 
and nô advantage gained, the receiver will be held responsible for 
any needless expense. 



: :In re GOLDSïEIN. 
(District Court, S. D. New Yitfrk. July 15, 1907.)! 

BANKEUPTCT— EX.4LMINATI0UÎ OF BaNKEUPT-^-PrESEBVATION OB' TÈSTIMONT— lii;- 

FENSE. ' ' ,' , ' ■; '■ " ■' ,' 

Where à trustée ià bankruptcy had nb fuàds in his hatids, anfl the bank- 
rupt claijnëd tp be wlth,out means, the banlcrupt coulfl noî .eojnpel tlie 
trustée to pay for a steno'grapher's minutes, referee's fées, and . (^isburçe- 
ments !n taking the testimony, which the bankrupt dësired to ïnt'roduce in 
opposition to that oÊfered by the trustée, in a proeeeding to eonipel the 
bankrupt to turn over property ; it being within the discrétion of the réf- 
érée to détermine ho'w' the bànkrupt'a' teStimOûS^ should be taken and pre- 
served in ord^r tbat he, might not be ii^ cpntempt, solely because of his in- 
ability throiigh povèrty to pérpetuatè the testiiiony. 

Aaron J. Levy, for .bankrupt, 
Lyon & Smith, for trustée. . 

CHATFIELD, District Judge. In this proeeeding in bankruptcy, 
the trustée made a motion before the référée to compel the b9,nkrupt 
to turn over certain property. The trustée has no funds in his hands, 
and the bankrupt claims to be absolutely without means. The trustée 
introduced the évidence he desired, in support of his motion, and the 
bankrupt ofïered testimony in opposition thereto. The bankrupt and 
his attorney not furnishing indemnity for the expense of tàkin^ his 
■testimony, the^ trustée, inasmuch as thererwere no funds in the estate, 
refused to assume any responsibilityj and the référée ruled that the 
bankrupt "was not entitled to take further testimony, unlesshe or his 
attorney advanced the money or agreed to hold themselves responsible 
-therefor." This is certified by the ref«ree, and the bankrupt now makes 
a mùtibn fôf an ordër directing the trustée to pay for steriographer's 
minutes àndtjie refeteè'S fëés and disbursethents. ' ' ' 

, ïnasmùçh as thç,tÇU|s|;çjê.has n(? fûndsi^in his possession, ^He, motion 
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cannot be granted. The trustée has incurred the responsibility of taking 
testimony in his own behalf, and the bankrupt has the right to offer 
testimony in opposition thereto; but.it lies within the discrétion of the 
référée to détermine whether this testimony shall be heard orally, taken 
in longhand, or written out in the form of stenographer's minutes. 
If the bankrupt desires the testimony to be perpetuated, the obliga- 
tion would seem to be on him to provide the means therefor, and, inas- 
much as the motion is one to compel him to turn over property, the 
référée is the proper party to judge whether he is so penniless that the 
testimotiy should be taken in longhand or heard orally. If there were 
money in the estate, the référée might exercise his discrétion and direct 
the trustée to become responsible therefor. The case of In re Hammer 
(decided in the Southern district of New York July 1, 1907), approving 
of a referee's ruling that a hearing will be closed unless the bankrupt 
furnishes indemnity for the expense of transcribing testimony, ap- 
plies in so far as it shows that the discrétion rests with the référée in 
the matter. 

The motion to direct the trustée to pay for the minutes will be de- 
nied, and the matter referred back to the référée to détermine whether 
the bankrupt has shown himself unable to comply with the order, and, 
if so, to détermine what opportunity should be given the bankrupt in 
the way of taking of oral testimony, in order that he may not be put 
in a position where he would seem to be in contempt of court, solely 
because of a default which he may not be able to prevent. 

Section 39, subd. 9 (Act July 1, 1898, c. 541, 30 Stat. 555 [U. S. 
Comp. St. 1901, p. 3436]), would seem to prescribe the duty of the réf- 
érée in the matter. 



THB MARY S. BRADSHAW, 

(District Court, B. D. New York, July 15, 1907.) 

CusTous AND Usages— Shippinq — Demubrage— Chakteb Pabtt. 

Where a charter party provides for lay days for loadlng In spécifie 
terms, the contraet cannot be affected by any custom of the port 

[Ed. Note. — For cases In point, see Cent Dlg. vol, 15, Customs and 
Usages, S 34.] 

In Admiralty, Suit for demurrage. 

Hyland & Zabriskie, for libelant. 
Williams, Folsom & Strouse, for claimant. 

CHATFIELD, District Judge. The libelant claîms demurrage 
for the détention of the schooner Mary S. Bradshaw at Bermuda Hun- 
dreds, Va., whither she had proceeded under charter party to receive 
a cargo of lumber. The charter party contained the foUowing pro- 
vision: 

"It l8 agrëed that the lay days for loadlng and discharglng shall be as fol- 
lows (if not sooner dlspatched) commencing 24 hours from the time the vessel 
Is ready to receive or discharge cargo 30 M f eet per day, Sundays and légal 
holidays excepted to be allowed for loadlng, and New York Maritime Associ- 
ation ruiés tôt discharglng.' Ànd that for eaeh ànd every days détention by 
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default of the sald party of the second part, or agent, thlrty-seven dollars 
per day, day by day, shall be paid by said party of the second part or agent, 
to the said party of the flrst part, or agent. ïhe cargo or cargoes to be re- 
celved and delivered alongslde." 

This charter party was signed on behalf of the claimant, as follows: 
"B. W. Lear, Ellington & Guy, per Télégraphie Attorney, Andrew 
J. Bailey." 

It appears from the évidence that, after correspondence, Mr. Bailey 
was directed by the claimant to enter into the agreement and charter 
the vessel on behalf of Ellington & Guy, who were desiring to ship a 
cargo. The Bradshaw reported at Bermuda Hundreds, on Friday, 
July 37, 1906, at 7 a. m. On August 6th she was transferred to a 
more convenient berth at the northern end of the same wharf, some 
cargo placed on board upon the 7th, and on the morning of the 8th 
the loading was actually begun. The loading was completed on Fri- 
day, August 17th, at 9 a. m., and upon the évidence the libelant is en- 
titled to recover, under the terms of the charter party, which was ex- 
ecuted by authority, and formed the contract under which the parties 
were acting. 

The évidence ofïered relating to a custom prevailing at Bermuda 
Hundreds, with référence to the assignment of a wharf, could not vary 
the written contract as entered into by the parties. Carbon Slate Co. 
v. Ennis, 114 Fed. 260, 52 C. C. A. 146. Both parties may be assumed 
to hâve had knowledge of this custom. Yet, if the charterer desired 
to use the port of Bermuda Hundreds for loading, he should hâve 
seen to it that the charter contained a provision protecting him from 
any delay caused by the enforcement of harbor customs. The owner 
of the Bradshaw, making the charter, had a right to assume that the 
charterer could carry out his contract without référence to the custom. 

According to the customary method of computation, nine days de- 
murrage, amounting to $333, was incurred, for which the libelant may 
hâve a decree, together with interest and costs. 



THE J. S. WARDEN. 

(District Court, E. D. New York. June 27, 1907.) 

Maeitime Liens— Evidence to Establish. 

Evidence of an aceount stated between a claimant and the owner of a 
vessel for supplies furnlshed has no tendency to establish a maritime lien 
on the vessel. 

Same>— Supplies— New Jeesey Staïtite. 

A claim for a lien for supplies furnlshed a vessel In her home port In 
New Jersey, under 2 Gen. St. N. J. p. 1966, § 46, sustalned on évidence that 
they were furnlshed and charged to the vessel. 

[Ed. Note. — Created by state laws, see note to The Electron, 21 0. C 
A. 21.] 

In Admiralty. 

S. Howell Jones, for libelant. 

Wing, Putnam & Burlingham, for claimant 
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CÏÎATFIELD, District Judge. The libelant has brought an action 
in admiralty against the steamer J. ,S. Wàrden for coal and'kîndlihg 
wbod furnished to said boat within the state of New Jersey during the 
months of July and August, 1905. The alleged reasonable value of 
thèse supplies is $1,333.10, upon Which $200 haS' been paid by the 
claimânt. ' 

The libelant claims a lien under the laws pf the state of New Jersey, 
and aîso a maritime lien on the ground that crédit was furnished direct- 
ly to the vessel. The claimânt dénies the various allégations, and al- 
lèges that it became the purchaser for value of the steamboat J. S. 
Warden during the raonth of August, 1905, and that it has paid for ail 
coal and wood received on board since the 9th of August in that year ; 
that Newark, N. J., where the supplies were furnished, was the home 
port of the Warden, and that no lien exists either under the state laws 
or as a maritime lien in 'admiralty. The matter was referr'éd to a United 
States commissioner in this district, who has taken the proof and re- 
ported that, owing to a clérical error, the amount of the claim should 
be $1,033.10, which, with iflterest from September 1, 1905, to the date 
of the report, amounting to $86.43, makes a total of $1,119.53, for 
which the commissioner rfeports that he finds a valid lien against the 
vessel. Exceptions hâve been;filed to the commissioner's report, based 
upôn the objections made tothe receipt of évidence, and upon the dé- 
fense that no lien existed. The évidence taken bef ore the commissioner 
shows that the libelant attettjpted to prove the reasonable value of cer- 
tain goods, which he offered évidence to show were charged to the 
steamer Warden. The claimânt objected tb the introduction of this tes- 
timony,' and the testimbny was received apparently subject to further 
connection. The libelaht also attempted to prove an account stated, as 
against the claimânt, and payments on account by checks, which checks 
were not honored, but were Offered as admissions of liability. 

It is diiificult to see how a maritime lien çould be established by prov- 
ing an account stated. Thé account coiild not be rendered to the boat, 
and this évidence would seem to be compétent merely for the purpose 
of estopping the claimânt from disputing the quantity and the value fix- 
ed upon the supplies by the libelant. , 

There is sufficient testimony to substantiate the finding by the com- 
missioner, as against the claimânt, for the reasonable value of the sup- 
plies. The testimony as a whole taises the presumption that the sup- 
pliés were furnished and çhargeçi to the vessel. No rnption to strike 
out the testifiiony was made by the claimânt, based upon a failure to 
further connect the deliveries with the boat, and no testimony was of- 
fered by the claimânt to contradict any.of th€ claims of the libelant. 

So far as the testimony :shows,' the ''port of Newaric was the home 
port of the vessel, and the case is thereby not affected by the décision 
filed upon the 30th day 6î January, 1907-, by the Circuit Court of Ap- 
peals, Second Circuit, in the case of Consolidation Coal Company v. 
The Steam Yacht Golden Rod, 151 Fed. 6. 

The exceptions to the commissioner's. report will therefore be oyer- 
ruled, and a decree may be entered.fqr thé libelant for the amount fôund 
by the commissioner, with intéréât frotti the daté ôf the report. 
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In re GRIGNABD LITHOGBAPHIG ÇO. 

(District Ctourt, B. D.New ïork. Julr 30, 1907.) 

Bankeuptoy— Olaims Against Trustée— Rent. 

Where the receiver and trustée continue to occupy premises feased by 
the bankrupt without agreemeut as to rent, the landlord ia entitled to 
rent on a quantum meruit, but cannot recover for' power whieh was net 
used. • 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 352.] 

In Bankruptcy. ' 

Henry Staton; for petitioner. 
Jarnes S. Lehmaier, for trustée. 

CHATFIELD, District Judge. On the 14th of June, 1906, a. re- 
ceiver was appointed of the assets of the Grignard Lithographie Com- 
pany, against which a pétition had been filed in bankruptcy ; and this 
receiver was elected trustée, and immediately qualified, upon July 
17, 1906. Certain machinery whicli had been purçhased by the bank- 
rupt copipany from the Trow Directory Company, and certain other 
assets, were in a loft occupied by the Grignard Lithographie, Com- 
pany, upon the second floor of the Trow Directory Company building. 
The Trow Directory Company claimed the title to the machinery and 
plant, including the greater portion oLthe assets upon the property 
mentioned, under a conditional bill of sale, which it appears had not 
been filed prior to the appointment of the receiveiî,';and about the validi- 
ty of. which there may hâve been question. The bill of sale was for 
the sum of $12,311, and upon June 14, 1906, $7,331 had been paid, leav- 
ing a balance of $4,980. The trustée, by a sale of the property not 
claimed under the conditional bill of sale, realized about $3,000, and 
now has in his possession as funds of the bankrupt estate $1,044.21. 
The premises in which the property was located were occupied by the 
receiver and trustée from June 14, 1906, until November 28, 1906, 
substantially 5J4 months. The rental which was paid by the company 
before the bankruptcy was $133 a month, and this rental value had been 
agreed upon because of certain business relations between the Trow 
Directory Company and the bankrupt, which did lithographie busi- 
ness for the ;Trow Directory Company. The Trow Directory Com- 
pany has now demanded the sum of $1,650 for the rent and occupa- 
tion of the premises, upon the affidavit of a real estate agent that floor 
space in said building is worth from 35 to 30 cents per square foot 
per annum, and that electric power is worth $125 to $150 per horse 
power. The premises in question comprise 8,675' square feet, as 
shown by the affidavit of Robert W. Smith, verified July 16, 1907. 

During the pendency of the receivership, and before the premises 
were delivered by the trustée to the Trow Directory Company, consid- 
érable dispute and litigation arose from the claim made by the Trow Di- 
rectory Company to the machinery covered by the conditional bill 
of sale. Without considering the merits of the previous contentions 
of the respective patties, it is apparent that the receiver and trustée. 
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under the authority of the court, occupied the premises and dîsputed 
the title to the machinery in question with the Trow Directory Com- 
pany until a time when, it appearing to be impossible to effect a sale, 
the property was turned baclc to the Trow Directory Company for the 
balance due upon the bill of sale. In the meantime the receiver had 
beeh pccupying the premises, perhaps unwillingly, but yet because of 
his best judginent, as directed by the Court, that there was nothing 
else to do. The fact that he did not wish to occupy the property, and 
did everything that he çould to avoid doing so, does not alter the situa- 
tion that, by the exigencies of légal methods of proceeding on the part 
of the trustée, he continued as a tenant of the premises. The lease, 
however, was ended, so far as being an obligation against the estate is 
concerned, by the bankruptcy proceedings, and under the circumstances 
the equities do not show that upon a quantum meruit the possibility 
of the Trow Directory Company receiving compensation for power, 
if it had obtained a new tenant, should be taken as any portion of the 
value of the premises to the estate. The claim of the Trow Directory 
Company should be for usé and occupation, and not for damages. 

Taking the real estate expert's value of 25 cents a square foot per 
annum for the floor space, the amount of rent for 5>^ months would 
be $994.01, aiid to this extent the claim of the Trow Directory Com- 
pany will be allowed, and the trustée directed to pay this amount from 
the funds in his possession, if sùfEcient for the purpose after meeting 
prior obligations. 



ATLANTIC TRUST CO, v. OSGOOD. 
(Circuit Court, S. D. New York. July 22, 1907.) 

1. REFERENCE— BEPOBT—REVIEW ON MOTION INTbIAI, COURT. 

The practice of movlng for new trials in causes in fédéral courts 
beàrd by référée bas practically fallen into disuse since the création of the 
Circuit Courts of Appeals, and, wbile the right to make sucb motions 
remalns, thë court, in considering the same, will not retry the case, nor 
consider any question which may be brought before the Circuit Court of 
Appeals by writ of error, nor will it substltute its conclusions on con- 
flicting proofs for those of the référée. 

2. Same— Admission of Impbopeb Evidence. 

The admission of improper évidence on a trial before the court wlth- 
out a Jury, or before a référée, Is of no moment, and not ground for a 
new trial, unless such évidence was necessary to support the flnding of 
facts. 

Simpson, Thacher & Bartiett, for plaintiff. 
Harmon & MathewSon, for défendant. 

LACOMBE, Circuit Judge. The practice of moving for new trial 
in causes heard by référée has practically fallen into fisuse, because, 
since the création of the Circuit Courts of Appeal, it has generally be- 
come unnecessary. Nevertheless the phraseology of the rule has not 
been altered, and technically the right to make such motion remains. 
Upon such a motion the court will not retry the case (Kildufï v. Roeb- 
lings' Sons Co. [C. C] 150 Fed. 240), nor will it consider any ques- 
tion which may be brought before the Court of Appeals by writ of er- 
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ror, nor will it substîtute its conclusions on conflicting proofs for those 
of the référée who saw and heard the witnesses ; but there are some 
points which it may consider and pass upon. In illustration: De- 
fendant's brief contends that there are facts important to be found, 
sustained by uncontroverted proof, which the référée refuses to find. 
Such a matter may legitimately be considered. On the other hand, it 
is suggested that some évidence was "improperly admitted." The ad- 
mission of improper évidence on a trial before the court without a 
jury, or before a référée, is a matter of no moment. The only impor- 
tant question is whether it was necessary to rely on such évidence for 
finding of facts. This practice is rarely foUowed now, and entails such 
delay in final disposition of the cause that security as on appeal should 
be given for the full amount. 

Forty days given to make up case and exceptions as prayed. Stay 
in the meanwhile. Five days after entry of order to file security. If 
not filed within five days, stay will be vacated. 



In re FANNINQ. 

(District Court, E. D. New îork. Jone 18, 1907.) 

BANKEtrPTOY—DiscHAEGB— Déniai— Groxjnds. 

Where a bankrupt did not wUltuUy conceal testimony preventlng hls 
creditors from obtainlng property, the fact that he apparently gave eva- 
Bive and disrespectful answers to questions concerning the Bame was not 
ground for denying hia discharge. 

George F. Stackpole, for bankrupt. 
Richard T. Greene, for creditor. 

CHATFIELD, District Judge. Thîs is a motion for the confirma- 
tion of the spécial commissioner's report upon a référence to him on 
objections to the application by the bankrupt for a discharge. 

The spécial commissioner has sufficiently set forth the facts in his 
report, and has correctly stated and interpreted the law. The bank- 
rupt apparently gave evasive and disrespectful answers, but there is 
nothing to show that he willfully concealed testimony, preventing the 
creditors from obtaining the property, and it does not seem that his 
conduct was such as to merit punishment by refusing to grant him a 
discharge, inasmuch as the référée apparently did not consider the 
conduct of the bankrupt when a witness to be worthy of any discipline. 
The purpose of the p:rnalties of the bankruptcy statute is to prevent 
bankrupts from concea'ing their property and defrauding their cred- 
itors. Ordinary questions of contumacy or contempt of court can be 
disposed of directly, and of themselves are not to be corrected by the 
withholding of a discharge. 

The spécial commissioner's report will be confirmed in ail respects, 
and the application for a discharge granted. 
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' 0iaMcé Court, S. -Di-Kew York. July 15, 1907.) 'i) v 

BankÊuptcx— RECEivEEsnip— ÉxPEîsrSES. 

Wtiére the proceédings of ai recel ver in bankruptcywere bénéficiai to 
the estate, and the Items of expense seemed: reasonable and necessary at 
the tlme they. were Incurrpd, tbereeeiver and his . attonjeys having acted 
acç<jr<iing;to their best judgment and on sufflcient cause at the time, such 
expeiises wtnild be allowed, though it thereafter appèàred that the receiv- 
ershipi hîad cost more than the necessities justifled. 

Henry X. Slobodin, for creditors. 

James, Schell & Elkus, for receîver and trustée. 

CHATFiELD, District Judge. This motion cornes up upon the 
report bf' a spécial comrtjissioner, allowing the receiver and his attor- 
neys certain sums for their services în involuntary^'bankruptcy pro- 
ceédings. The estate was small, but much of the property now in 
the hands of the trustée seems to hâve been obtained through the ef- 
forts of the receiver and his attorneys. , A number of claimants for 
wages objected to the expenses of the receiver, and to the allowances 
given him and his attoi/neys, for the reason that the suni which will 
be left, applicable to the payment of wages claims, is not sufficient to 
pày the whole of those claims, and that the receivership has been too 
expensive. ' ' ; ■'''.,■''■. 

It c'ertâirily'âppèars, in the light of présent drcumstances, that this 
receivership has cost more than the necessities, viewed from the point 
of results, would justify, but, as found by the référée, the items of 
expense appear to hâve seemed reasonable and necessary at the time 
they were incurred, and it does not seem that the receiver and his at- 
torneys can be -blamed or held responsible, inasmuch as they appar- 
ently acted according to their best judgment and upon sufficient cause 
at the time. The amount allowed them for their services is not ex- 
cessive, and while the hardship to the claimants, who are wage earners, 
would hâve had an effect upon the situation, if it could hâve been 
viewed from the présent standpoint, nevertheless it seems that, if the 
receiver and his attorneys had not acted as they did, the wage earners 
would receive even less than they will under the présent circumstances. 

The report of the spécial . commissioner will therefore be confirmed 
in ail respects. 
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In re BURKB, 
(Blstrlct Court, E. D. New York. June 18, 1907.) 

BANKBTIPTCY— SuPPLEMENTAfiY PbOCEEDINGS— STA.Y. 

Where bankruptcy proceedings intervened pendlng supplementary pro- 
ceedings against the bankrupt, which were tbereupon stayed, and the 
claiiu of the creditor conducting the proceedings was one provable in 
bankruptcy proceedings, and from which the bankrupt might obtain a 
discharge, he was entitled to hâve any further examination either of him- 
self or third persons condueted In the bankruptcy proceedings, and hence 
the creditor could not obtain a vacation of the stay on the ground that 
the supplementary proceedings could be carried to a termination in the 
State court with less expense. 

Frank M. Franklin, for bankrupt. 
Adolph B. Rosenfield, for creditor, 

CHATFIELD, District Judge. In this proceeding a creditor, one 
Solomon B. Davega, has appearèd and cotiducted the examination of 
some witnesses before the référée, on a judgment obtained in the 
Municipal Court of the city of New York, for the sum of $336.90. 
An order was obtained for the examination in supplementary pro- 
ceedings of the judgment debtor, who is the bankrupt hère, and this 
examination was stayed by an order of this court made and entered on 
the 39th day of March, 1907. The présent application is to vacate this 
stay, and to allow the supplementary examination in the state court to 
proceed. The reasons stated for this application are that considérable 
money has already been spent, without results satisfactory to the credit- 
or in the bankruptcy proceeding ; that the witnesses before the référée 
hâve nôt appearèd ; and that the examination in the state court can be 
condueted without the expense alleged to be incident to an examination 
before the référée in bankruptcy. 

Assuming that thèse statements are true, the bankrupt nevertheless 
has a right to hâve proceedings in a state court action, b'rought upon 
a claim provable and dischargeable in bankruptcy, stayed, and to hâve 
the matter disposed of in the bankruptcy proceedings. If petitioning 
creditors should discover assets, the trustée would be in duty bound to 
take pdsisession or to follow up thèse asséts, and the order of the state 
court, in the usual form, providing for the payment of the judgment 
to the sheriiï, could not be carried out. Further proceedings would be 
necessary in order to hâve the trustée put in a position where the 
esta te would benefit by the examination. 

Under thèse circum stances, the motion should be deriied, atid the 
stay continued, but without préjudice to any application for the ex- 
amination of the bankrupt or third parties in the bankruptcy proceed- 
ings. 
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In re A. a WILCOX & CO. 

(District Cîourt, S. D. New York. July 15, 1907.) 

Bankbuptcy—Claims— Partial Allowanoe— Lâches. 

Where, after a partial allowance by a référée of a creditor's clalm to 
recover money deposlted with the bankrupt prier to tbe flling of the pé- 
tition, no substantlal Injury to tbe estate ensued by tbe creditor's delay 
In taklng up the rëferee's report and acting tbereon, whicb was ultimately 
flled by the attomey for the trustée, the claimant did not lose hls rlght to 
the amount allowed, because of hls lâches, at least to the extent of the 
fund in the hands of the trustée In excess of the cost of administration. 

Frank h. Tyson, for petitioner. 
James F. Egan, for trustée. 

CHATFIELD, District Judge. In this proceeding the trustée in 
bankruptcy has declared and paid one dividend, and has in his hands 
sufficient to pay a second- dividend, which has been withheld pending 
a motion by one CarroU D. Parry to recover $715.61, deposited with 
the bankrupt prior to the filing of the pétition. This motion was re- 
ferred to the référée in bankruptcy as spécial commissioner, and he has 
reported that the claim of Mr. Parry should be allowed, and the sum 
deposited repaid to the extent of $386.38; that Mr. Parry should be 
compensated for his expenses for the fées of the spécial commissioner • 
and the charges of thç stenographer, but allows him no costs. The 
report of the spécial cornmissioner was dated February 7, 1907, and 
the claimant neglected to take up the report or to act thereon. This 
delay on his part has cï^used delay in the déclaration and distribution 
of a further dividend. The attorney for the trustée has fînally filed 
the rëferee's report, and now objects to the confirmation thereof, on 
the ground that the claimant, by his lâches, has lost any right to the 
amount allowed. 

, It does not seem to the court that any substantial injury to the es- 
tate has ensued from the delay on the part of the claimant. The re- 
port of the spécial commissioner allowed him but a part of his claim, 
and to hâve taken up the report would hâve meant an acquiescence in 
this disallowance. By the présent motion, however, the claimant ac- 
cepts the spécial commissioner's findings with respect to the tracing 
of the various sums. 

There would seem to be sufficient funds in the estate, over and above 
necessary expenses, to pay the sum allowed, and the motion will be 
granted to pay that amount, together with the spécial commissioner's 
fées and the stenographer's charges, out of the estate, to the extent of 
the fund which the trustée may now hâve, over and above the cost of 
administration. If by his lâches the claimant has allowed the estate 
to be distributed, so that after payment of expenses there will be insuf- 
ficient to cover this claim, the amount which he can rcceive niust be 
reduced accordingly. 
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CHRISTIAN T. FIRST NAT. BANK OF DEADWOOD, S. D., et aL 

(Circuit Court of Appeals, Eighth Circuit June 10, 1907.) 

No. 2,394. 

1, OoNTEACTs— Equitable Intebpketation. 

Wlien a contract Is fairly open to two constructions, It Is legitlmate to 
adopt the one "wlilcli equlty would favor. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 11, Contracts, § 734.] 

2. Samb— Inteepbetation When One Paety Responsible fob Teems Em- 

PLOYED. 

If there be doubt as to the true meaning of a written contract, and one 
of the parties be responsible for tlie terms employed, it is both just and 
reasonable that it should be construed most strongly against that party. 

[Ed. Note. — For cases in point see Cent Dig. vol. 11, Contracts, § 736.] 

S. BAILMENT— DUTIES OF Bailee Without Rewabd Not Lightly Extended 
BY INFEBENCE. 

Courts are Indisposed to extend, by Inferenee, the périls of an unproflt- 
able trust ; and so it is that every bailee without revs'ard is regarded as 
having assumed the least responslbility consistent wlth his actual un- 
dertaklng. 

[Ed. Note.— For cases in point see Cent. Dig. vol. 6, Bailment §| 37-41.] 

4. EscBows— DuTiES or Depositaby— Conveesion. 

Three certiflcates of stock in a mining company, indorsed in blank and 
representlng shares held by several co-owners, were deposited by them in 
a bank under an option contract of sale (fully set forth in the opinion), 
containing provisions for the delivery of the stock to the purchaser upon 
payment of the purchase price, and for the surrender of the stock to the 
depositors in the event ofr default in the payment of the purchase price. 
The purchaser made default and one of the depositors then called upon 
the bank to malce a distribution or division of the shares represented by 
the certiflcates among the depositors accordlng to thelr respective inter- 
ests, and to procure from the mining company and deliver to the de- 
njandant a separate eertiflcate for his interest The bank did not comply 
wlth the demand, and thereupon the demandant sued it for conversion. 
Held, upon f ull considération of the terms of the contract and of the rules 
of interprétation before stated, that it did not impose upon the bank the 
duty of distributing or dividing the stock among the several co-owners, 
or of procuring for and deliverlng to each a separate eertiflcate for the 
shares to whlch he might be entitled, as between himself and his co- 
owners, and that therefore the bank's failure to comply with the demand 
did not constitute a conversion of the demandant's interest in the stock. 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 

Carie Whitehead (Robert C. Hayes and William B. Shattuc, on the 
brief), for plaintiff in error. 

Norman T. Mason (Eben W. Martin, on the brief), for défendants 
in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

VAN DEVANTER, Circuit Judge. This was an action of trover 
against the First National Bank of Deadwood, S. D., and the Oro 
Hondo Gold Mining Company for the alleged conversion of a large 
155 F.— 45 
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number of shares of the capital stock of the mining company claimed 
by thé plaintiff, Thomas Christian. At the trial, which was to a Jury, 
the évidence, without any conflic^, established thèse f acts : The plain- 
tiff and 11 other co-owners of less than the entire number of shares, 
represented by three stock certificates i'ssued by the mining company, 
deposited the certificates with the défendant bank for the purposes and 
upon the terms named in the following agreement : 

(1) This envelope eontains two ifciillion, one hundred and twenty thousand 
(2,120,000) shares of the capital stock of the Oro Hondo Mining Company, evi- 
denced by certificates as follows, to wit: Certificate No. 19, for five hundred 
and five thousand (505,000) shares, certlflcate No. 20 for seven hundred and 
fifty-seven thousand flve hundred (75,7,5P0) shares, certificate No. 21, for seven 
hundr.ed and flïty-seven thousand flve Jiùndred (757,.50O) shares, of the par 
value of ohe dollar per share; which sàid certificates of stock are issued to 
George M. Nix, and by him assigijed In blank. 

(2) One million, nine hundred niiiéty-eight thousand eight hundred and 
eighty (1,998,880) shares of said stock belong to the parties named below, sign- 
ing this escrow, and are placed by the undersigned in escrow with the First 
National Bank of Deadwood, South Dakota, upon the following terms and 
conditions: 

(3) AU of said stock may be purchased by said George M. Nix for the sum of 
ninety-nine thousand nine hundred and forty-four ($99,944.00) dollars, less a 
commission of ten (10%) per cent, to be paid to said George M. Nix as pay- 
ments are made upon this escrow. 

(4) On or before the Ist day of April, 1903, the said George M. Nix or hls 
assigns must pay ail of the parties signing this escrow, except himself, or de- 
posit to their order in the First National Bank of Deadwood, South Dakota, 
the sum of twenty-two thousand, four hundred eighty-seven and forty pne- 
hundredths ($22,487.40) dollars, and shall then hâve the privilège of virith- 
dràwing twenty-five (25%) per cent, of said stocjj, so deposited belonging tô the 
Bigners of this escrow, four hundred ninety-nlne thousand seven hundred 
(499,700) shares, or certificate No. 19, for flve hundred and flve thousand 
(505,000) shares. 

(5) Within six months from said Ist day of April, 1903, the said George M. 
Nix or his assigns must pay thirty-seven and a half (37%%) per cent of elghty- 
nine thousand, nine hundred forty-nine and sixty one-hundredths ($89,949.60) 
dollars, or thirty-three thousand and seven hundred thirty-one and ten one- 
hundredths ($33,731.10) dollars, and may then withdraw seven hundred forty- 
nine thousand and flve hundred and flfty (749,550) sbares of said stock, or 
certificate No. 20 for seven hundred flfty-seven thousand flve hundred (757,500) 
shares deposited in escrow. 

(6) Within one year from the said Ist day of April, 1903, said George M. 
Nix or his assigns, must pay thirty-seven and a half (37^^%) per cent of said 
éighty-nine thousand, nine hundred forty-nine and sixty one-hundredths ($89,- 
949.60) dollars, or thirty-three thousand seven hundred tbirty-one and ten 
one-hundrëdths (.$33,731.10) dollars, and may then withdraw the balance, to 
wlt: Seven hundred forty-nine thousand, flve hundred and flfty (749,550) 
shares of said stock so deposited In escrow, or the third certificate, No. 21, for 
sevèn hundred flfty-seven thousand, flve hundred (757,500) shares of stock. 

(7) It is understood tliat the extra one hundred twehty-one thousand one 
hundred and ;twenty (121,120) shares of stock deposited ta escrow are the 
property of George M. Nix, the certificates having erroneously been made put 
for a larger amount of stock than the agreement with the signers of this es- 
crow calls for, by reason of a mistake in the acreage of the ground. 

(8) In case said George M. is^ix or his assigns does not carry out the con- 
ditions of this escrow in référence to work to be done on said ground, as 
specifled in the contract with said signers of the escrow, made on the ISth 
day of Mareh, 1902, or payments provided for herein shall not be made, then 
ail rights under this escrow shall cease and détermine, and said parties de- 
positing said stock may withdraw the same from said First National Bank of 
Deadwood, and shall be the owners thereof as shown by the schedule marked 
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'BxWWt A' her.eto,free of any option upon the same by the sald George M. Nix, 
or, his asalgns. 

(fe) In case any payments shall be made by said George M. Nix or his assigne 
to the undersigned parties and the future payments. provided for herein shall 
not be made, then ail rights of said George M. Nix or his assigne to any fu- 
ture delivery of stoclî shall cease and the undersigned parties may withdraw 
sâid stoclj from said banlî as above provided. 

(10) Time is of the essence of this contract. 

(11) Àll moneys deposited with said bank as above provided shall be paid 
over by the said bank to the several parties entitled thereto as shown by the 
schedule marked 'Exhiblt A' hereto attached and made a part of this agrée- 
ment. , 

<12) In case any of said payments shall not be made, the stock shall be de- 
livered to the parties named in said Exhibit A and be the property of isaid 
parties; twenty shares of stock to be delivered for each dollar to be pald the 
said parties. 

Dated Deadwood, South Dakota, this IGth day of January, 1903. 

Exhibit A. 

Bach payment as it shall be made shall be by said bank apportioned and 
paid over to the f ollowing named parties or deposited to the crédit of said 
parties in the following amount to wit : 

Name of Persons to Whom Ist Payment 2d Payment Sd Paymeiit 

Payments are to Less 10%. Less 10%. Less 10%. 

be Made. $22,487 40 $33,731 10 $33,731 10 Total. 

Susie B. Moore $ 770 60 $ 1,155 87 $ 1.155 87 ? 3,082 34 

Pat .T. O'Brien 770 60 1,155 87 1,155 87 3,082 34 

Thomas Burlie 770 60 1,155 87 1,155 87 3,082 34 

James Ousick 7,419 95 11,129 94 11,129 95 29,670 84 

Thomas Christian 6,804 12 10,206 19 10,206 19 27,216 50 

B. F. Atkins 910 25 1,363 39 1,365 19 3,640 85 

Charles Uegberg 455 10 682 76 682 77 1,820 63 

Ed A. Dryer 2,518 00 3,777 01 3,777 01 10,072 01 

Frank Abt 498 00 747 90 747 90 1,994 40 

R. H. Purcell 498 60 747 90 747 90 1,994 40 

A. D. Wilson 615 83 023 75 923 76 2,463 34 

Charles J. Swanstrom 455 15 682 75 682 75 1,820 65 

George M. Nix 2,498 60 3,747 81 3,747 77 9,994 18 

The agreement was signed by the plaintiiï and the other co-owners 
of the shares intended to be sold, but was not signed by Nix, the bank, 
or the mining company. 

In this connection it may be observed that there are several mistakes 
in the agreement, which, though confusing at fîrst, are obviated when 
the entire instrument is considered. The number of shares represented 
by the three certificates is inaccurately stated as 2,120,000, but is shown 
to hâve been actually 2,020,000. The number of shares owned by the 
plaintiff and his co-depositors is stated as 1,998,880 and also as 1,998,- 
800; the former being correct. Nix is spoken of as owning 121,120 
shares, but the true number appears to hâve been 21,120. In Exhibit 
A, Nix is named as if he were one of those among whom the spécifie 
paymerits of $22,487.40, $33,731.10, and $33,731.10 provided for in 
paragraphs 4, 5, and 6 were to be divided; but a computation of the 
amounts there apportioned to the plaintiff and his co-depositors shows 
that the whole of thèse payments would: be exhausted before reaching 
Nix's name. As thèse spécifie payments were unquestionably the net 
purchase price of the shares of the plaintiff and his cD-depositors, af ter 
deducting the commission allowCd to Nix by paragraph 3, and as the 



708 155 FBbBRAL EBPOETBB. 

last lîne of Èxhibit A must be ïegarded as a mère statement of Nix's 
commission, the rule stated in paragraphs 8, 9, and 12 for measuring the 
interests of the plaintiff and his co-depositôrs in such of the stock as 
might not be sold is not well expressed, unless it was intended that Nix 
should hâve a commission or interest in such shares as he might f ail to 
purchase, which îs both improbable and contrary to the provisions of 
paragraphs 3, 8, and 9. It was doubtless meant that the plaintifï and 
his c6-depositors should own 20 shares of the stock not sold for each 
dollar of the gross purchase price not paid or earned as a commission. 

Pursuant to paragraph 4, Nix paid the first installment of $32,487.- 
40, being 25 per cent, of the gross purchase price, less a corresponding 
proportion of his commission, and withdrew from the bank certificate 
No. 19 for 505,000 shares. The time for paying the second install- 
ment was then extended to January 1, 1904, when Nix made default 
and so lost ail rights to further avail himself of the option. Thereupon 
the plaintifï, acting independently of his co-depositors, made a demand 
of the bank, which, as interpreted by his counsel, called upon the bank 
to surrender the original certificates, Nos. 20 and 21, to the mining 
company, to cause new certificates to be issued in such manner as would 
permit the remaining shares to be divided among their owners accord- 
ing to their respective interests, and then to deliver to the plaintifï a 
separate certificate for his portion. The demand was not complied 
with; and, if the bank was obligated to thus divide the remaining 
shares among the several co-owners and to deliver to each a separate 
certificate for his portion, the circumstances surrounding the demand 
were such that the bank was guilty of a conversion of the plaintiff's 
portion, otherwise compliance with the demand was rightly refused, 
and there was no évidence of a conversion. As respects the mining 
company, there was an entire absence of évidence of any act of com- 
mission or omission on its part violative of or inconsistent with the 
rights of the plaintifï. 

At the conclusion of the évidence, the court ruled that the terms of 
the agreement were not such as to obligate the bank, upon Nix's de- 
fault, to divide the remaining shares among the several co-owners, and 
to deliver to each a separate certificate for his portion, but merely re- 
quired it to return the original certificates, Nos. 20 and 21, to the plain- 
tifï and his co-depositors, from whora they were received, and that the 
plaintifï, acting independently of his co-depositors, was not entitled to 
the possession of them. Under the court's instruction, the jury then re- 
turned a verdict for the défendants, and, judgment having been ren- 
dered thereon, the plaintifï sued out the présent writ of error. 

As Nix, who owned some of the shares represented by the certifi- 
cates, assented to the terms of the agreement by accepting some of its 
benefits, and as the bank also assented thereto by accepting the duties 
of depositary thereunder, the décisive question presented for our con- 
sidération is : Did the agreement, rightly interpreted, require the bank, 
upon the default of Nix, to diyide the shares represented by the two 
remaining certificates among the several co-owners according to their 
respective interests and to procure for and deliver to each a certificate 
representing his portion? If it did, it not only enjoined upon the de- 
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pOsitary duties which were unusual, but also attached to its office re- 
sponsibilities which were disproportionate to any advantages whieh 
could reasonably bave been expected to accrue to it theref rom. There 
was no express arrangement for its compensation, and not only did 
paragraph 11 and Exhibit A expressly require it to promptly pay over 
to the plaintiff and his co-depositors "ail moneys" received by it in 
payment for their stock, but paragraphs 4, 5, and 6 left it altogether 
uncertain whether any of the moneys would even pass through its 
hands, should Nix avail himself of his option to purchase. As is said 
by Schouler, in his work on Bailments ([3d Ed.] §§ 58, 63), "the courts 
are indisposed to extend, by inference, the périls of an unprofitable 
trust," and "every bailee without reward ought to be given the least 
trouble consistent with his actual undertaking." This is in keeping with 
the rule that, when a contract is fairly open to two constructions, it is 
legitimate to adopt the one which equity would favor. Washington, 
etc., Co. V. Coeur d'Alêne, etc., Co., 160 U. S. 77, 101, 16 Sup. Ct. 239, 
40 L. Ed. 355. 

The circumstances surrounding the making of the agreement were 
thèse; The certificates had been issued in the name of Nix and had 
been by him assigned in blank. They were in the possession of the 
plaintiff and his co-depositors, who were giving Nix an option to pur- 
chase their shares. To protect each party against any intervening act 
of the other, as also for their mutual convenience, it was deemed proper 
to place the certificates in the custody of a depositary to abide the ac- 
tion of Nix under the option contract. The certificates were not for- 
mally assigned to the bank, and it was not even nominally made the 
owner of the shares. The original conditions therefore could be restor- 
ed, if Nix made default, by a mère redelivery of the certificates to those 
f rom whom they were received. The bank was in no better position to 
divide the shares and obtain new certificates than were the owners. 
Indeed, its place of business was at Deadwood, S. D., and the mining 
Company was a Colorado corporation, whose principal offices, including 
that for the transfer of stock, were presumably in the latter state. Thus 
the situation at the time suggests no reason why the bank should bave 
been charged with dividing the shares and obtaining new certificates, 
in the event of Nix's default. 

The language of the agreement is that of the plaintiff and his co- 
depositors, and, if there be any doubt as to its true meaning, it is both 
just and reasonable that it should be construed most stronglv against 
them. Noonan v. Bradley, 9 Wall. (U. S.) 394, 407, 19 L. Ed. 757 ; 
Texas & Pacific Ry. Co. v. Reiss, 183 U. S. 621, 626, 22 Sup. Ct. 253, 
46 L. Ed. 358 ; Osborne v. Stringham, 4 S. D. 593, 57 N. W. 776. 

Of course, effect must be given to the intention of the parties, and, 
if that is made plain and certain by the agreement, every part of it 
being duly considered, the considérations and rules of interprétation 
to which we hâve referred are without application. 

Turning to the agreement, we find that, in respect of moneys de- 
posited with the bank in payment for the stock of the plaintiff and 
his co-depositors, it is directed with much particularity, in paragraph 
11 and Exhibit A, that they shall be "by said bank apportioned" 



among and' paiâ'overtother/'sefcrai'i'r parties lèntitkd 'thèreto; the 
amount to be paid to.;each being prfoisely stated. ' Bût; in respect: of 
the disposition of the:>certificates: to-be' made by the bank, in the event 
df Nîix's default, it Î3 said, in-patagajapfe 8, "said parties depositing 
said stockjrnay withdfàw the same from said First 'National Bank of 
Deadwodd, and shàll bethe owners thereof as shown by the schedule 
marked'Î^Exhibt A' heretô." And in paragraph 9.: "The undersigned 
■parties may withdraw said stock from said bank as above provided." 
Thèse paragraphs, it will be; observed, do not charge the bank with 
the division of the shares ' among the sevèral parties entitled to them, 
but 'plainly contemplate that it shall merely permit the depositors to 
withdraw what they dèposited with it, the certificates. Thus a dis- 
tinction is reasonably and' clearly drawn between the moneys, which 
would be readily capable of divisiori by the bank, and the certificates, 
which could not be divided without'the assistance of the mining Com- 
pany, Over which the h'ank had no control. And that it was intended 
that the bank should not be troubled with making any change in the 
certificates is further indicated by the fact that no provision was made 
for feegregating the shares of Nix, named in paragraph 7> from the 
others îduring the life, ofhis option, and also by paragraph 4, which 
authorized the bank to sur:render certificate No. 19 for 505,000 shares 
upon the payment of the purchase price of 499,700 shares, and by para- 
graph 5, which authorized it to surrender certificate No. 20 ior 757,- 
5Û0 shares upon thé payftient of the purchase price of 749,550 shares. 
Without any doubt or uncertainty, the several paragraphs and pro- 
visions which we hâve mentioned, unless modified by another, con- 
templated that the bank should deli ver to Nix or redeliver to the de- 
positors, as the one or the other might become entitled thereto, the 
identical certificates dèposited with it. 

We are thus brought to paragraph 13, upon which the plaintiff 
chiefly rélies, which reads: 

"In case any of said paj'nients shall not be niade, the stpck shajl be de- 
llvered to the parties named in said Exhibit A and be the property of said 
parties; twenty shares of stock to be delivered for each dollar to be paid the 
said parties." 

It is difficult to harmonize this paragraph with other provisions of 
the agreement. The parties named in Exhibit A are not identical 
with those authorized by paragraphs 8 and 9 to withdraw the stock 
from the bank, upon the default of Nix, for he is not one of the lat- 
ter, and yet is named in Exhibit A. Again, while other paragraphs 
show unmistakably that he was not to hâve any right to any of the 
stock of the plaintifï and his co-depositors, save as he should pay 
for it, this paragraph, if given full effect as it is written, would en- 
title him, in the présent situation, to 149,911.60, or possibly 149,916, 
shares of their stock without pay. ' 

It is apparent, we think, that resort must be had to interprétation 
to remove the doubt and ; unCertainty cast upon the meaning of the 
agreement by this paragraph. While the référence to Exhibit A 
seemingly includes Nix among- those to whom the stock was to be 
delivered, what foUows equally indicates that he is not included, for 
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it says "twenty shares of stock to be delivered for each dollar to be 
paid the said parties." He had no interest in the stock to be sold and 
was net one of those to be paid. Although entitled to a commission 
of 10 per cent, on the gross purchase price, in the event and to the 
extent that he availed himself of the option to purchase, he was plain- 
ly not entitled to any commission or payment in respect of stock not 
sold. The référence to Exhibît A must therefore be understood as 
not including him, and therefore as directing a delivery to the other 
parties named in the exhibit, who are identical with those designated 
in paragraphs 8 and 9 as the "parties depositing the said stock" and 
"the undersigned parties." This view is also strengthened by the fact 
that the measure so prescribed for determining the interest of the 
depositors in the stock not sold — that is, 30 shares for each dollar to 
be paid — is the précise rate at which the gross purchase price was 
fixed, for bv paragraphs 2 and 3 the depositors agreed to sell to Nix 
their 1,998,880 shares for $99,944. , 

Unlike the provisions relating to the disposition of moneys paid 
into the bank, this paragraph does not in terms direct an apportion- 
ment among the depositors, but only the delivery of the stock to 
"the parties named in said Exhibit A" — meaning the depositors. It 
does not say that the stock shall be delivered to them severally, or 
that 20 shares shall be delivered to each for each dollar to be paid to 
him, but simply refers to them in a collective way as do paragraphs 
8 and 9. But, as there would necessarily be more than enough stock 
to fîll the measure of 20 shares for each dollar to be paid to the de- 
positors, and as the excess would necessarily be ail or part of the 21,- 
120 shares owned by Nix as stated in paragraph 7, it is urged that 
it could not hâve been intended that his shares should be delivered to 
the depositors or beçome their property, and therefore that it must 
hâve been intended that the bank should divide the stock and procure 
for and deliver to the several owners new certificates representing the 
shares to which they would be respectively entitled. There is some 
color for the contention, but we think it is not sound. Of course, 
it was not intended that the depositors should become the owners of 
Nix's shares any more than that he should become the owner of theirs 
without pay ; but it does iiot follow that the original certificates repre- 
senting the shares of both were not to be redelivered to the depositors 
from whom they were received. He had assented to the inclusion of 
his shares in thèse certificates, had indorsed upon the latter an assign- 
ment in blank, and had intrusted them to the possession and keeping 
of the depositors bef ore they were delivered by the latter to the bank. 
He also assented to the terms of the agreement, although it con- 
tained no provision for the delivery to him of his shares save as he 
might by making the prescribed payments become entitled to the 
original certificates. In thèse circumstances, it is quite reasonable 
to believe that he was content to look to the depositors, to whom alone 
the agreement directs a redelivery, for a ségrégation of his stock in 
the event that through his default the certificates should De returned 
to them. Had there been a purpose to impose upon the bank the 
unusual duty of dividing the stock and procuring for and delivering 
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to the several owners new certificates for the shares to which they 
would be respectively entitled, it doubtless would hâve been plainly 
stated; but, as such an intention is not expressed, or even necessarily 
implied, we think the considérations and rules of interprétation be- 
fore mentioned require that whatever doubt or uncertainty may exist 
in that regard should be resolved in favor of the bank, and that it 
must be held that no such duty was imposed. 

Our conclusion is that -the plaintiff was not entitled to demand that 
the bank divide the remaining stock among the several co-owners, 
or that it deliver to him albne the remaining certificates, and that there- 
fore no conversion was shown, and a verdict against him was rightly 
directed. 

The judgment is accordingly affirmed. 



BELL V. NORTH AMERICAN COAL & COKE CO. 

(Circuit Court of Appeals, Sixth Circuit June 18, 1907. On Rehearing, 

October 15, 1907.) 

No. 1,636. 

1. Waste— Nature of Remedt— Eqtjitt. 

Equlty bas jurisdiction of a suit to restrain waste by the cutting and 
removal of valuable timber, and incidentally for an aecounting for waste 
already committed. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 48, Waste, § 16.] 

2. Adverse Possession— Possession bt Tenant— Extent. 

Wben a tenant is placed in possession of a deflnite part of a larger tract of 
land, tbe possession will not avail the landlord beyond the part so claimed 
and held ; but, If one claiming under an assurance of title defining bound- 
aries place a tenant in possession without limiting him to iiny deflnite 
part, the tenant's possession wlll extend to the landlord's boundarles, al- 
though the land actually occupied is but a small part of the whole. 

[Ed. Note. — For cases In point, see Cent. big. vol. 1, Adverse Possession, 
§ 583.] 

8. Same— Tennessee SiATirrE. 

TJnder Shannon's Code Tenn. § 4456, possession of land under assurance 
of title, if contlnued for seven years, opérâtes not only to bar an action 
on a superior title, but to devest that title and vest It in the adverse hold- 
er; but, on the other hand, possession without color of title continued for 
seven years gives a mère rlght to défend against the title so long as the 
possession is actual and continuons, under section 4458, which provides 
that no person shall hâve any action for any lands, but within seven years 
after the right of action bas accrued, and such right is lost the moment 
the possession is abandoned. Hence, under such statute as construed by 
the Suprême Court of the state, where one in possession of land without 
colop of title attorned to another who had made entry from the state 
of a deflnite tract, including bis own, and agreed to hold possession of the 
whole for his landlord, the effect was an abandonment of his own posses- 
sion, and from that time his possession was that of his landlord and 
referable to the entry, and extended to the whole tract, although there 
was no extension of his actual Inclosure. 

[Ed. Note. — State laws as rules of décision in fédéral courts, see notes 
to Wilson V. Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

On Rehearing. 

4. Public Lands— Enib* Oï State Lan D&— Tennessee Statute. 

The provision, of Aets Tenn. 1824, c. 22, § 6, making uulawful an entry 
of state land on which another resided or which was occupied by him. 
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unless he was given 30 days' notice, was Intended solely for the protec- 
tion of the occupler, by enabling him to exercise his prier rlght to enter 
tlie land; and an entry made without glving such notice to an occupler 
of part of the land Is void only as to such part The notice might, more- 
over, be waived by an occupief, and was so waived in a case where for a 
valuable considération he agreed to attom to the entryman and hold pos- 
session for him until the grant was secured. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Tennessee. 

John F. McNutt, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This is a bill to restrain trespass and 
quiet title to a large tract of mountain land lying in Cumberland coun- 
ty, Tenn. The complainant asserted title and possession of the lands 
included in several grants issued originally to Thomas B. Eastland, 
under whom by mesne conveyances the complainant claimed. Thèse 
grants were from the state of Tennessee, and bore date of 1836. The 
bill averred that the défendant, Bell, claimed the lands included within 
grants Nos. 12,758, 12,769, 12,770, and 12,771, being junior grants, 
within the boundaries of senior grants to Eastland. It was averred 
that the défendant was trespassing by cutting valuable timber and 
removing same to the irréparable injury of the lands. It also charged 
that the défendant was insolvent. The answer disclaimed any title 
or interest in the lands claimed by complainant outside the limits of 
grant No. 12,771, issued May 26, 1874, to défendant, containing, by 
survey, 1,077 acres. It denied that the complainant had any pos- 
session of the lands inside said grant, denied that he was now or had 
been cutting timber from said land "for a long time," and denied in- 
solvency. The answer asserted an actual adverse possession of the 
lands within said grant beginning at date of its survey made in March, 
1872, and pleaded and relied upon the Tennessee statute of limita- 
tions of seven years. The court below found that jurisdiction existed 
because of the repeated trespasses of the défendant, and that the title 
of the complainant was the superior title to the lands included within 
the grant to défendant of 1874, except as to a parcel of 100 acres 
inside of said grant, designated as the "Bolin Survey," which said 100 
acres had been held adversely for more than seven years under color 
of title by said Bolin or those who held under him. 

There was évidence showing that the défendant had eut and removed 
valuable timber from the lands included within his junior grant. The 
extent of this cutting does not appear, but sufficient is shown to justify 
the assumption of jurisdiction for the purpose of enjoining trespass 
and an accounting. The case on its facts falls within Peck v. Ayers 
& Lord Tie Co., 116 Fed. 273, 53 C. C. A. 551. 

Complainant's title, being under the elder grants, must prevail, un- 
less, through adverse possession under his junior grant, the latter has 
become the better. Beyond the possession called the "Bolin posses- 
sion" neither party has had any such open, notorious, and continuons 
adverse possession within the interlap of the conflicting grants as will 
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affect the results. The case must turn hère, as it did below, upon 
tlie extent, character, and effect of the Bolin possession. ' The facts, 
as we find them, which bear upon this possession, are thèse : Under 
an entry made March 14, 1873, by one Jackson, assig-nor of Bell, the 
latter made a survey prehminary to applying for a grant. Upon this 
survey, dated March 18, 1872, a grant duly issited to Bell, dated May 
26, 1874, for 1,077 acres, more or less, being the grant under which 
Bell daims title. This grant bvérlaps parts of two of complainant's 
Eastland grants. When Bell made this survey he found one Samuel 
Bolin living within the lines of his i survey. : Bohn bad à house and 
barn, an orchard of.§rown,,apple trees, and about 15 or 20 acres in 
cultivation. The prédise beginning of Bolin's occupation is not shown, 
but enough appears to show that Bolin had lived upon his occupation, 
claiming âhd holding it for himself for as much as 10 to 15 years. 
Thé évidence seems to establish that his original possession Was taken 
under' a paroi arrangement with orie Brown» who claimed to own lands 
in the vicinity. It turned out, however, that, if this was so, Bolin did 
not plant himself updh àny laiid- claimed or owned hy Brown, and 
it is certain he had no deéd or other instrument from Brown or any 
one else %hich would constitute color of titlé under the Tennessee 
statute of limitations. When Bell found Bolin within the Jackson 
entfy and within thé lines of his survey, he made an arrangement with 
hîm by which he attornéd'to Bell arid agreed to hold for Bfell the en- 
tiré body of lând described by the Bell survey and pèrfect Beli's title 
for him. Bell, upon his part, agreed that when, through such pos- 
session, his title should be made good, he would for a nominal con- 
sidefaïfô'n convey to Bolin 100 aères, which should include his occu- 
pation. That Bolin riiight kriow the lines of the 100 acres, it was 
then run out and a certificate of survey, made ànd signed by him as 
survéyor, given to Bolin. Bolin's possession covered lands within each 
of the two; adjacent grahts of complainant which constitute its su- 
piéfior legàl title. The learned circuit, judge séeméd to doubt the 
scôpé of thé agreemerit between Bell and Bolin, but we find from the 
direct tëstimOny of Bell and the siibsequent admissions of Bolin, now 
dead, thàt the distinct understànding of both parties was, as we hâve 
stated it àbove, and that from that time, the date being fixed by date 
of the sUrvèy in Marchj 1872, Bolin held and claimed to be holding 
the Bell grant for Bell, and that when Beli's title should be made good 
he was to hâve a deed to 100 acres. When a tenant is placed in pos- 
session of a definitë part of a larger tract of land, the possession will 
not avail the landlord beyond the part so claimed and held. If, how- 
ever, One claiming under assurance of title defining boundaries, place 
a tenant ift possession without limiting him to any definitë part, the 
tenant's possession will extend to the landlord's boundaries, although 
the land actually occupied will be but a small part of the whole. Treece 
V. American Ass'n, 122 Fed. 598, 58 C. C. A. 266 ; Ross v. Cobb, 9 
Yerg. (Tenn.) 463; Massengill v. Boyles, 11 Humph. (Tenn.) 113; 
and Èiliott v. Pearl, 10 Pet. 443, 9 ly. Ed. 475. But it is said that 
befbre Bolin attorned to Bell he had for more than sevén years been 
in the open, continuons, and adverse possession of some 10 to 20 acres 
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of this land, and that he did not after agreeing to hôld for and'under 
Bell extend his actual possessioni beyond his original occupation, and 
that for this reason his subséquent possession as Bell's tenant did not 
inure to Bell's benefit beyond the inclosures. The argument is that 
Bolin had already acquired a défensive right of possession to the land 
actually inclosed by virtue of the second section of the Tennessee act 
of 1819, now section 4458, Shannon's Tenn. Code, which provides that : 

"No person, or anyone claimiiig under hitn, shall hâve any action, either at 
Isw or in eqwity, for any lands, tenements, or hereditaments, but within seven 
years after the right of action has ^ccrued." 

A possession without color of title, though continued for seven years, 
does not vest title, but is a mère right to défend against the title so 
long as the possession is actual and continuons, and it is lost the mo- 
ment possession is abandoned. Marr v. Gilliam, 1 Cold. (Tenn.) 490, 
510; Crutsinger v. Catron, 10 Humph. (Tenn.) 34. On the othér 
hand, possession under assurance of title defining the metes and bounds 
extends the possession to the bounds, and, if continued. for seven years, 
opérâtes not only to bar an action by ihe superior title, but to divëst 
that title and vest it in the adverse holdèr. ' Shannon's Tenn. Code, 
§ 4456 ; Bleidorn v. Pilot Mountain C & 'M. Co., 89 Tenn. 166, 15 
S. W. 737; Tenn. & Pacific Ry. v. Mabry, 85 Tennl 47, 1 S. W. 511. 
It is well settled by the Tennessee décisions that, if one . go into pos- 
session under color of title and hold for seven yfears, and thereafter 
acquire an assurance of title to a larger tract which includes the smalU 
er, a possession continued wîthin the bounds of the smaller parcél, 
without an extension outside of its limits, will not be a possession uà- 
der the new grant or other assurance Ôf title. In such case à continuai 
possession will be referable tO the original assurance of title only. The 
reason is that, so long as the adverse possessor confines himself to,the 
limits of'thé smaller parcel to which hè has acquired tîtle by adverse 
possession under color, there would be no actual inVasion of the title 
and right of the superior title tp the lands outside of that parcel, but 
a possession consistent with the adverse possessor's légal rights. Smith 
v. Lee, 1' Cold. (Tenn.) 549, 552-3; Peck v. Houston, 5 Lea, 237; 
Coal Creek Co. v. Ross, 13 Lea, 1, 9; Bon Air Coal Co. v. Parks, 94 
Tenn. 363, 39 S. W. 130. But this principle is not applicable whën 
thç, original adverse possession of the snialler parcel was not undei: 
an assurance of title defining metes and bounds.. Bolin did not be- 
come 'vested with any title by reason-: of his occupation bef ore Bell's 
gfaJit issued. He had at most a mère naked possessory right which 
would be lost by abandonment. When, therefore, he ceased to claim 
fOr himself and attorned to Bell, and there was no reason why he 
should tiot do so, however great his f olly in building up a title for 
another when he might hâve ripened a title for hiijiself by taking out 
a grant or;obtaining some assurance purporting tô' convey title, Bo- 
lin's possession became thereafter the possession of Bell, and, from the 
date of Beirs subséquent grant, a possession of the entire grant; al- 
though there was no extension of his actual inelosure. This distinc- 
tion, whether a good one or a bad one, is clearly the law of Tennessee, 
and was made and enforcedin the case of Bon Air Coal Co. v. Parks, 
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cited above. In that case, as in this, the défendant, Parks, went origi- 
nally into possession of a part of the land in litigation, not under color 
of title, but as a mère trespasser, ^nd inclosed and cultivated some 40 
or 50 acres for more than seven years. He then made an entry of 
1,175 acres, which include this origiiial occupation and remained in 
possession under this entry, without extending his actual possession, 
for another period of more than seven years, when he obtained a grant. 
A possession under an entry, although not an assurance of title, will, 
if sufficiently definite to point out the land intended to be appropriated, 
be protected under the second section of the act of 1819 (Shannon's 
Code, §1 4458), to the extent of its calls. Ramsey v. Monroe, 3 Sneed 
(Tenn.) 329. , , , , ,. 

As the défendant in the Bon Air Case had not had possession long 
enough under his grant to avail |iim unless he could connect his pos- 
session under his entry, the question arose whether he had had any 
possession under that entry outside of his actual possession which 
would avail him as a défense. For the complainant it was contended, 
there as hère, that défendant had; never extended his possession be- 
yond his original inclosures, and that when he took out his entry, 
which included his original inclosures, he had acquired a right of pos- 
session and could not hâve been ejeçted by the owner of the title. But 
it was held that, as the prior possession had not been under color of 
title or any document defining the limits of his possession, his subsé- 
quent possession would be referable to his entry and be a possession 
coextensive with the limits defined by that entry, and the case dis- 
tînguished from the cases relied upon to prevent such a resuit by the 
fact that in each of them the prior possession had been under color of 
title. This case is indistinguishable in principle from the one at bar, 
and must be controlled by it. 

The resuit is that the decree of the court below must be reversèd, 
with direction to dismiss the bill. 

On Rehearing. 

This case cornes on now upon a pétition to rehear. Acts Tenn. 1834, 
c. 22, § 6, provides as follows : . 

"Be it enacted, that, hereafter, It shall not be lawful for any person to en- 
ter any land, In any of the entry-takers' offices, established by the act to which 
this Is a supplément, on which land another résides, or cultivated by another, 
until such person shall hâve given, In writlng, at least thirty days' prevloua 
notice, to the person reslding on, or cnltlvatlng, said land, of his Intention to 
enter the same ; and any entry made, or grant obttiined, contrary to the pro- 
visions of this section, shall be utterly vold In law and equity." 

It is now insisted that no notice Was given to Bolin as occupier in 
possession at the date of the entry and survey upon which Bell's 
grant issued, as required by the act quoted above, and for this reason 
Bell's grant is nul! and void. The whole purpose of the act of 1834 
wàs to apprise the occupier of an intention of entering the land, that 
he might avail himself of his right to secure it to himself by making 
first entry. Wilson v. Hudson's Lessee, 8 Yerg. (Tenn.) 398, 410. 
Neither does the object or the purpose of the act require that the 
grant shall beheld vdid'tô any greater extent than the actual occupa- 
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tion existing at the time of the entry. It is therefore well settled that 
an occupier without color of title is protected by the act of 1834 only 
to the extent of the land actually occupied and inclosed, and that the 
grant is perfectly valid outside of such occupancy. Den v. Nixon, 10 
Yerg. (Tenn.) 518; Horn v. Childress, Meigs (Tenn.) 102; Smith 
V. Lee, 1 Cold. (Tenn.) 549; Peck v. Houston, 5 Lea (Tenn.) 327, 
230. Nevertheless, if the Bell grant is void to the extent of Bolin's 
actual occupancy, he must fail in his défense, for he has had no actual 
occupation outside of the Bolin occupancy. There is no évidence of 
a written notice to Bolin of intent to enter the land included in Bolin's 
inclosure; but there is abundant évidence that Bolin knew that Bell 
was making a survey with a view to either exclude his inclosed land 
from an entry made or to be made for Jackson, and that with this 
knowledge that he made an agreement with Bell by which his occu- 
pancy was to be included in the entry grant, and by which he was to 
remain in possession and hold the entire grant for Bell. The re- 
quirement of the act of 1824, as well as of subséquent acts upon the 
same subject, that one proposing to make an entry of public lands 
shall give 30 days' written notice of his intent to any person in actual 
occupation, being exclusively for the benefit of the occupier, may be 
waived by him. Wilson v. Hudson and Horn v. Childress, both 
cited above. The facts disclosed by this transcript make a plain case 
of waiver of written notice. 

The évidence does not make it clear whether Bolin's attornment to 
Bell was made before or after the Jackson entry. The Bell grant 
récites the Jackson entry as having been made March 14, 1872, and 
the survey as made March 18, 1872. But it is plain a survey was made 
prior to Jackson's entry, for the land entered is described precisely as 
in the grant. Counsel for the North American Coal Company, in their 
original brief, took the position that the entry was not in fact made 
until after a survey by Bell. This they concluded from a correspond- 
ence of the description in the entry with that in the survey and from 
the fact that the survey of 100 acres for Bolin made by Bell describes 
this 100 acres as being within an earlier entry made by Armstrong 
Martin, and does not mention or refer to any entry made by Jackson. 
In this conclusion we concur. The certificate of survey given by Bell 
to Bolin is not dated, and we infer that prior to the actual date of 
Jackson's entry Bell made his survey for an entry to be made by 
Jackson, and at the same time ran out 100 acres for Bolin, which in- 
cluded Bolin's occupancy. Subsequently Jackson's entry was made, 
and then a certificate of survey irom the Unes previously run was 
filed, in order to comply with the statute and procure a grant. We 
therefore conclude that prior to Jackson's entry Bolin was apprised 
that Bell's purpose in making a survey was to enter the lands surveyed 
in Jackson's name. Bell testified that his purpose was to exclude from 
Jackson's proposed entry ail lands which he should find actually oc- 
cupied by a settler. That he would hâve excluded Bolin's occupancy, 
but for the agreement he made with him, there is no reason to doubt. 
That agreement was conditional upon his obtaining an assignment 
from Jackson of the entry to be made in his name, that Bolin should 
remain upon and hold under Bell until Bell's title should become 
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thebest title, and that also Bblin would pây him a small agreed sum 
as his proportion ;of the expense of the survey. Bolin.from the time 
of that agreement held continuously for Bell for a peribd of more than 
seven years after date of Bell's'grant and beforè suit brought. Thi^i 
agreement induced Bdl to include Bolin's occupancy with the entry 
andgrant under which he daims, and also induced him to go on and 
obtâin an assignment from Jackson of his entry, and to obtain a 
grant, and finally to corivey to Bolin's heirs 65 acres,. including Bolin's 
occupancy, after ; Bolin's possession had, as he supposed, ripened his 
titlë. under his junior grant. That he conveyed only 65 acres, irtstead 
of 100 acres, to Bolin's heirs, is of no conséquence to the défendant in 
ërrorUiere. He justifies his breach of good f aith by claiming that Bolin 
did nùt pay him the whole of the little sum that he owed ashis propor- 
tion of the cost of the survey of the 100 acres. He may not be clear of 
liability to Bolin's heirs for his failure to convey the remainder of th^ 
100 acres he agreed to convey. But that may be set on one si de as of 
no moment in this case ; Bolin's . heirs liot beingbeîore the court. 
This agl"eement made by. Bdlin with the knowledge of the purpose of 
Bell to 'procure a grant' which would include his occupancy opérâtes 
as ani'estoppel, and in lâw was a' waiver of the written notice re- 
quii^ed under the act of 1834. If theireby Bolin estopped himself to 
rely tipdn want of notice as a défense against Bell's subsequently ac-» 
quired title, it is plain that third persons can stand in no better';posi- 
tion.' !: ■■':■■ ■ ':■■: ' ■ ■'■! ,; ' ... '" ' -■ ?•'': 

Upoii'. ànothër ground- the resuit would be the'sanie.'' The agileé- 
hient'MtWeèri Bell ahd Bolin, in substance and légal effect, was aJsale 
of'hiB: occupant right upon a sufficièht cortsideraitionyandioperated tb 
extihgûjsh it or pass ittb Bell, we iieed not say which. -That itt was 
in:;^rol was of no fatal cbnsesîudtice. In Tennessee à paroi sale of 
lands isifmariely voidable,;and''nOt vbid. Third parties will not be al- 
lowed 'to' object to à paroi contract which the parties between them- 
selvèsfconsider operative and Valid.,':jBrakefield v^Andersort, Si'Pickle 
«T'iiTenh.'KOB, 311^^12, 10 Si' W.3W; King v. iGolefflàïij'DS. Tenni 
■56iï-5n,57&i 4:0. S: W. 1083. This question as to ^-the act ^O'fl IS^ 
was bot, mâdé in=the court below,'Mor"fWas it mentioned in the opinion 
ôf Judge Clark, nor in the opinion 'heretofore handed down by this 
court; but 3t might havé beén rtiadè, and we hâve, th^efofe, g^Ven it 
çdnsidwatiob, with the result that-we fînd Bolin's right as occupier 
was %aived àt the time of the survoy 'and the agreement subseqUèhtly 
cdrried- OUt by the parties. ■ . ■■ - 

' :Tbeoth^r grounds presented fot'a rehearing are à tïiere reargument 
of the^points already detided.' '- ' : ''! ■ 
' Pétition will be dismissed. ■■ 
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A. SANTAELLA & CO. v. OTTO P. LANGE CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. June 17, 1907. On Behearing, 

September 3, 1907.): ; 

No. 2,364 

1. CONTRACTS— OONSIDEBATION— MUTUAXITT. 

ïhere is want of mutuality, necessary fdr a valid contract, wliere plain- 
tiff, the manufacturer of a certain cigar, pffered to sell in the future to 
défendant, a qigar dealer, as many of such brand as he might désire for 
bis wants, and to^ continue to do so during tbe life of the brànd, as long 
as défendant cared to sell them. ^ , 

[Ed. Note. — For cases in point, see Cent Dig. vol. 11, Contracts, § 344. 

Mutuality in, see note to American Coiton Oïl Co. v. Kirk, 15 C. C. A. 
543.] 

2. APPEAL— EECORD— QtJESTIOKS Raised. 

The question of want of mutuality in the contract on vvhich a counter- 
claim, is predicated is properly raised by the record; plaintifC havlng at 
tbe close of the évidence moved for an instructed verdict on the ground 
that défendant showed a failure of considération on the part of plaintiff 
for the contract, and the overruling of the motion havlng been assigned 
as error, and such assignment insisted on in the brief . 

3. Same— Review— Rttles OP Court. 

Tbe provision of Circuit Court of Appeala rule No. 11, that the court, 
at its option, may notice plain errors not assigned, reserves to the court, 
In the interest of justice, the right, resting in public duty, to take cogni- 
zance of palpable ertOrs on the face of the record .and proceedings, esr 
pécially such as cleàrly demonstrate that the suitbijf'hàs lio cause of ac- 
tion.- ■•'.'■'■ 

[Ed. Note. — ^For cases in point, see Cent Dig. vol.' 3, Appeal aiiii Error, 
§§,2968-2982.] . ' ; 

InrError to the Circuit Court of the United States for the Northern 
District of lowa. 

George W. Kiesel and D. J. Lenehan (L. G. Hurd, on the brief), 
for plaintiff in error. 

' Nathan E. Utt (Alphons Matthews and John P. Frantzen, on the 
brief), for défendants in error. ; 

Befbre SANBORN' and HOOK, Circuit Judges, and PHIUPS; 
District Judge. ■ , 

PHILIPS, District Judge. The plaintiff in error (hereinafter desr 
ignated the plaintiff), an Illinois corporation, with its principal place 
of business in Chicago, sued the défendants in error (hereinafter des- 
ignated the défendants), a copartnership, doing business at Dubuque, 
in two counts. The first count is predicated of a promissory note, 
executed by the défendants to the plaintiff Pebruary 23, 1903, for 
$1,200, due in three rhonths thereafter. The second count is based 
upon afi opën, account for cigai-s sold by plaintiff to the défendants 
between the 6th day of March and the 5th day of Mây, 1903, amount- 
ing to $é,41S. The answer, in. efïect, admitted the debts as alleg€d, 
and then set up a counterclaim for damages in- the sum of $30,000, 
resulting from an alleged breach of contract in ^e failure and refusai 
of the plaintiff to ship to the : défendants cigar s as requirçd. On 
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trial to a jury, at the close of the évidence, the plaintifif moved for a 
directed verdict, which was refused. Tiie jury returned a verdict for 
the défendants in the sum of $3,263.25, which, including the admitted 
sums owing to the plaintiff, amounted to $9,087.75. 

As counsel for the plaintiff insisted in argument hère only upon 
the error assigned in the refusai of the court to direct a verdict, it 
is made necessary to disclose the case made on behalf of the défend- 
ants. The alleged contract was not in writing, and its character is 
to be found in the allégations of the counterclaim and the testimony 
of Otto F. Laiige, representing the défendants in making the alleged 
contract. The answer, after spme preliminary statements by way of 
inducement leading up to the contract, disclosed that the plaintiff 
was engaged in the manufacture and sale of a cigar known as the 
"Optimo" brand, which it was anxious to exploit in certain terri- 
tory in lowa and vicinity, and wished the défendants, as experi- 
enced dealers in cigars, to undertake this exploitation in the interest 
of both concerns. The answer states that the same was "to be 
furnished at the times and in the quantities, sizes, shapes, and quali- 
ties as might be thereafter ordered by the défendants, ail of the said 
cigars to be sold and furnished subject to a discount of two per cent, 
if settled for thirty days from the date of shipment or invoice, such 
settlement to be made by cash or notes of the said défendants, bear- 
ing five per cent, interest and running thirty, sixty or ninety days 
at the option of the said défendants, and would continue to manu- 
facture, and supply exclusively such 'Optimo' cigars to said de- 
fendants,: at such priées, on such terms, and in such sizes, shapes, 
and quantities as ordered by the défendants, in the territory named, 
and such other territory as might thereafter be given to them, so 
long as the trade therein would continue." It is further averred that 
the plaintiff failed and neglected to furnish, as ordered, said Optimo 
cigars in the sizes, qualities, shapes, and quantities as demanded and 
as was necessary for the trade in said territory. 

The testimony of said Otto F. Lange was to the effect that by re- 
quest of one Glaspell, traveling salesman representing the plaintiff, 
they met in Dubuque, lowa, about the 13th of August, 1900; that 
Glaspell wanted the défendants to buy from the plaintiff said brand 
of cigars known as the "Optimo," which he thought the défend- 
ants could build up a trade and create a large market therefor. His 
version of the agreement was as follows : 

"The terme were 60 days net, without discount, or 2 per cent, discount if 
paid in 10 days, but that he would give me 30 days from date of bill In which 
to talîe the 2 per cent, discount if I wanted to take it. He said that the goods 
were made in Tampa, Fia., but that they were shipped from Chicago. If our 
business grew so that they shipped in case lots from Tampa, that the date pf 
the bill should be the date of the arrivai of the goods." 

This was ioUowed by some other détails as tO' the mode of settle- 
ment. Further on he testified : 

"I said to Glaspell I would accept the contract, * • * Glaspell said 
they would stop others from selling the cigars in the territory given me. He 
would sell me as many as I desired for my wants, and continue during the llfe 
of the brand, as long as I cared to sell them. * • • My orders were to 
be fllled the same day they were received, if they had the goods." 
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While there are some variances between the versions of the contract 
in the testimony between said Lange and Glaspell, for the purposes 
of this case, it is not necessary to rest it upon other testimony than 
that of Lange. 

Orders thereafter were sent in by défendants for cigars as needed 
in their business, and were generaîly satisfactorily complied with by 
the plaintiff. Some complaint in January, 1903, and perhaps later, 
on the part of the défendants was made that some orders had not 
been promptly filled; but after explanation by plaintiff the business 
relations were continued. Shipments of cigars were only made as 
and when ordered by the défendants. In December, 1902, and the 
forepart of 1903 the orders were sent in most frequently. On the 
7th day of May, 1903, the défendants telegraphed to the plaintiflf to 
"Cancel ail our orders." The plaintiff immediately answered by letter 
as foUows : 

"Your telegram of to-day Is at hand, and in compllance with Eame we hâve 
Wired our factory to cancel ail of your orders." 

And in a postscript said that it (the plaintiff) had received check for 
$1,000, which was placed as a crédit on the note of $3,000, due May 
2, 1903, and requested the défendants to send check for the balance not 
later than Monday. The défendants foUowed up said telegram of 
May 7th with a letter giving in explanation of the direction to cancel 
ail orders that "we hâve lost track of what we hâve ordered." In 
the letter they requested shipment of certain spécifie cigars. This 
letter evidently having been received on the 9th of May, 1903, the 
plaintiff wrote the défendants that it was very much surprised at the 
telegram of the 7th of May, "as you canceled ail your orders and we 
wired our factory to that effect." In this letter the plaintiff inclosed 
the défendants a statement of account, stating that they owed t' e plain- 
tiff bills amounting to about $3,500, reminding the défendants of 
the necessity in its business of having prompt payments made, alleg- 
ing that in the past they had been quite lenient, that "we find that you 
seem to take your own tihie and do your business with us ail your 
own way, leaving us nothing but to ship you goods as fast as you 
want them, and you pay for them when you get good and ready, 
and make déductions when you feel like it." Thereafter considérable 
correspondence took place between the parties respecting the payment 
of past accounts and notes, resulting in the refusai of the plaintiff to fill 
any more orders from the défendants until the past arrears were paid, 
and under a new arrangement. As much of this correspondence en- 
sued after the controversy arose, it contains much of self-serving 
statements, which are not important to a proper décision of the case. 

The controUing question for détermination is: Did the défendants 
hâve an enforceable contract with the plaintiff? It must be conceded 
that, if the défendants had such a contract, it was essential to its 
validity that it should hâve been mutually obligatory upon both 
parties. If the défendants could compel the plaintiff to ship cigars, 
the plaintiff ought to be in a position to compel the défendants to 
take. Were the défendants under any obligation to send in orders 
within any particular time, or for any spedfied quantity or qaality 

155 F.— 46 
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of cigarspt iThe allégations of the counterclaim and the version 
given of the agreement in the testimony. of Otto F. Lange answçr 
thèse questions. It, was , entirely at the option of the défendants, 
dépendent upon the conditions of their business and trade, as to 
whether they would send in any orders at ail. From any cause, such 
as depressiçn in business, or other more désirable arrangements, or 
a désire to get out of that line of trade, the défendants wëre at liber- 
■ty tp ceaseiait any time to sen^i orders to the plaintiff, without lia- 
bility for breach of contract. As shown by the entire dealing be- 
tween the parties, both unquestionably understood that the plaintifï 
could only ship cigars as and whçn ordered by the défendants. So, 
notwithstanding that prior to the 7th day of May, 1903, the défendants 
had sent in a large number of orders, which had not then been met by 
shipments, ai^dr.although the plaintifï had placed ,tfiem with the 
factory at Tampa, both parties acted upon the understanding of the 
cqntract, that the plaintifï could not ship save as and when the défend- 
ants might direciÉ. It wdiild.be a, worjç çf supererogation to re^'iew the 
authorities touching the law applicable to such situation, as Judge 
Sanbom, speaking; for thîs.court, in Cold Blast Tran^p-Co. v. Kansas 
City Boit &,!Nut Company, 114 Fed. 77, 52 C.G.rA. ?5, 3», 57 L. R. 
A. 696, laid down the following postulâtes as expressing the correct 
rule of law: 

^'The fiulesiappJicable to contracta of this cla§s may be tUus bîiefly stated: 
A cotitract fpr the future dellvery of personal, property Is void, for want of 
considération and niutuaUty, if tbe quantity to be delivered la Gonditioned by 
the will, wish, or Want ai one of the parties; but it may be'^ùstalned if the 
qiiantïty is asèèrtainable othèrwise with reasonable certaintj'.' ' An acceptéd 
offer to furnish <}r! deliver such articles of personal property as shall be need- 
ed, required, OÇ eonsumecî by the established business of the accepter during a 
:lirnited timej^ Ijlnding, and may be enforced, because it contains the Implied 
agreement of tbe' ac'céptorto purchase ail the articles that shall bé required 
in èonductlng hls bnslnesâ diirlng this tinie from tlie party who hiakes the 
ofCer. Wells V. Alexandre, 130 N. Y. 642, 29 N. E; 142, 15 L. R. A.218; Minne- 
sota liumber Oo. T,. Whltebreast Coal Co., 43 N. E. 774, 160 111. 85, 31 L. R. A. 
529 ; Parker V,. Pettit, 43 N. J., Law, ^512. But an acceptéd offer to sell or 
dellver articles "at specifled prlces during a limited time in' such amounts or 
quantifies as the' accepter may ^ant Or désiré in bis business, br 'without any 
statement 6t the aiUount or qiiantity, IS without consideratioa and void, be- 
cause the accepter Is not bound to want,' désire, or talie any of the articles 
mentioned. Bailey y. Austrian, 19 Minn. 535 (Gil. 465) ; Tarbox v. Gotzian, 
20 Mlnn. 1S9 (Gil. 122); Raliway C!o. v. Bagley, 60 Kan. 424, 433, 56 Pac. 
759; on Co.,v. KlrU, 15 0. C. A. 540, 68 Fed. 791 ; Crâne v. C. Crâne & Co., 45 
C. C. A. 96i 105 4'ed. 869. Acceptéd orders for goods under such void contracts 
constitute sales of the goods thus ordered at the prlces named in the contracts, 
-but they do not yalldate the agreements as to articles whlch the one refuses 
to purchase. or the other refuses, to sell or dellver, under the void contracts, 
because nelther party is bound to talié or deliver any ainount br quantity of 
thèse articles thereunder. Oratie v. O. Crâne & Co.. 45 C. C. A. 96, 105 ÏTed. 
869; Oil Oo. VJ Kirk, 15 O. G." A. 540, 68 Fed. 791; Campbelï v. Lambert, 36 
: La. Ann. 35, 51 Am. Rep.. 1 ; Railway Co. v. MitcheU, 38 Tes. 85, 95 ; Ashcrof t 
V. Butterworth, 136 Mass. 511, 514; Drake, v. Vorse, 52 lowa, 417, 3 N. .W. 
465; Thayer v. Biirchard, 99 Mass. 508, 520: HofCman v. Maffioli, 80 N.' W. 
'1032, 1035. I(i4 Wljg. 630, 47L. R. A. 427; Railroad Co. v. Jones, 53 111. App. 
481, 437; Rafolovitz v. ïobàcco Co. (Sup.) 25 N. Y. Supp. 1036, 73 Hun, 87." 

The case at bar does notconie within the rulç in respect of a con- 
tract obligating the véndor to furnish .ail thç good^ required by 
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the Vendée i' in an established business during a lîmited time, as in 
thé case of a merchant whO'COntracts with a manufacturer to fur- 
nish ail the goods of a particular quality the accepter requires, with 
the implication that he binds himself to tialce during a specified period 
ail the articles required for the given business ; or as in the case of 
a contracter who has accepted a proposition from a manufacturer or 
vendor to furnish ail the material required in the construction of a 
particular work. But this case cornes clearly within the rule that an 
accepted ofFer to sell or deliver, or to buy at specified prices, during 
a limited time, in sych quantities as the buyer may need or désire 
in his business, withôut any spécification as to the quantity or amount, 
is without considération, for tlie palpable reaspn that the buyer plaçed 
himself under no obligation to need or désire any quantity at any given 
time or during" any, given period. The défendants were at liberty to 
send in orders ad Hbitum, or not to send in any orderg at ail. The 
one was completely left at the will or caprice of the other. The 
plaintifï could at no time manufacture any quantity or quality of 
çîgajs depending upon a contract requiring the défendants within a 
given period to take them, as it wàs whoUy at thé pleasure of de- 
fendants in sending in any orders. , : 

* iThe case' of Bailey et al. Vi Austrian, 19-Minn. 535 (Gil. 465), 
appositely présents the law of this case. The factS' Sought to be es- 
tablished there were that on a given date the plaintiffs, being engaged 
in a gênerai foundry business at St. Paul, the défendant promised to 
çupply them with ail the Lake Superior pig ira:i wanted by them 
in their said business until December thereafter, at specified prices, 
and the défendant claimed that the plaintiffs promised to purchase 
of defendailt ail of said iron whicb they might want in their business 
during. the time abôve mentiôned. After stating the gênerai rtile 
laid down in 1 Parsons on Contracts, 449, and note Z, the court said : 

"Upôn the foregoing state of fàcts, the engagement of plaintiffs was to 
purctiase ail of said jjig iron which they might want in their said business 
during 1 the time specified; but tliey do nbt engage to M'ant any quantity what- 
ever. Tljey^dO'not even engage to continue their business. If they see fit to 
discoiitlniie. it, on the very day on which the supposed agreement is entered 
into, they, ai:é at entire liberty to do 6o ât their own option, and, whateyer 
inight hàVe been defendant's expectation, he is without remedy. In other 
words, there is no absolute engagement on plaintiffs' part to 'want,' and, of 
course, ûo absolute engagement to purchase; any iron of défendant. Without 
such absolute engagement on plaintiffs' part, there is no absolute mutuality of 
engagement, so that défendant has the right at once to hold plaintiffs to à 
positive agi-eement." 

.■ The contract described by the défendants is not enforceable against 
the plaintifï,' as it Jfs ' wanting in the essèntial of mutuality. The 
request by plaintifï for atl instructed verdict should hâve been given. 
It is finaliy urged, however,- against an instructed verdict that 
it was properly refused because it appears from the counterclaiîh that 
the plaintifï owed the défendants some $2S.10 ■ for advertising, ex- 
pressage, and a cigar sign. There was no issue made by the plaintiff 
at the trial concerning thèse small items; and in entering judgment 
for the plaintiff on the note and accoùnt it would be: but a matter 
of computation of the amount due theBeûn; after deducting the undis- 
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puted îtemiof $23.10, whichthe court should hâve directed as a mère 
clérical act, and entered judgment for the plaintifî for the balance due 
on the note and açcount. 

It résulta that the judgmfent of the circuit court must be reversed, 
and the cause remanded, with directions to proceed in conformity 
with this opinion. 

On Pétition for Rehearing. 

The pétition for rehearing assumes that the opinion of the court, hold- 
ing that the contract on which the counterclaim is predicated is not 
enforceable for want of mutuality, should be withdrawn for the rea- 
son that such question does not properly arise on the record, and was 
not, thèrefore, argued by counsel for "the défendant in error. This 
criticism is not well founded, either in fact or law. At the close of 
ail the évidence the plaintifî in error moved the court for an instructed 
verdict in its favor. Among the grounds stated in support of the mo- 
tion is the foUowing : 

"Because the plalntiff [1. e., the proponent of the counterclaim] bas afflrma- 
tlvely shown a fallure of considération on the part of the défendant for the 
oontra;ct sued upon." ' 

"Plalntiff in error assigns as error the action of the court In overniling the 
motion madé by plalntiff In error at close of ail the évidence In the case that 
the Jury be instructed to flnd a verdict in its favor." 

In the closing paragraph of the brief of the plalntiff in error it is 
urged that : 

"In our judgment the whole case was determinable upon the motion to 
direct the verdict. Because that motion was overruled and the court by its 
instructions determlned as a matter of law in its interprétation of the con- 
tract that défendant in error mlght recover damages on its counterclaim, we 
confldently Itelieve the question Involved in this case shauld flnally be deter- 
mlned in this courte and the judgment of the court below reversed." 

The lack of mutuality in the reciprpcal obligations of the alleged 
contractors négatives the existence of a valid considération for the 
promise of one of the parties. Forsooth counsel for the plalntiff in 
error may have laid especial stressi in his argument upon sOme prop- 
osition of law which he conceived to be important and controlling did 
not warrant the court in disregarding other errors reasonably within 
the terms of an exception or an assignment of errors. 

That counsel does not fully recognize and urge a principle of law in 
argument which is embraced within the pleadings or presented,in the 
record cannot preclude the court from giving due considération and 
application to a rule of law which is determinative of the controversy. 
Indeed, an appellate court would fail to heed the wholesome maxim, 
"Interest reipublicœ ut sit finis litium," should ît fail to take notice, 
when reasonably presented, of a settled principle ôf law the application 
of whiçh ends the litigation. Rule 11 of this court (150 Fed. xxvii)_ 
respecting the assignment of errors, déclares that "the court, at its 
cation, may notice plain errors not assigned." This proviso was and 
is intended, ia the interest of justice, to reserve to the appellate court 
the right, resting in public duty, to take cognizance of palpable error 
on the face of thé record and proceedings, especially such as clearly 
deraonstràte that the suitor bas no cause of action. "Where parties 
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have produced ail their évidence, and the court has received it, and 
they have rested their case at the trial, they have thereby admitted, and 
in that way estopped themselves from denying, that they can dô no 
more to overcome the objection that the évidence is insufficient to sus- 
tain a verdict in their favor, because the question of the sufficiency of 
the évidence always arises before the submission to the jury, and it is 
the province and duty of the court to détermine it." Bank of Have- 
lock V. Western Union Telegraph Co., 141 Fed. 532-527, 72 C. C. A. 
580, 4 L. R, A. (N, S.) 181. 

In support of the motion for rehearing counsel have extensively gone 
into a review of the case in the attempt to show that the opinion of 
the court improperly held that the contract in question vi^as unilatéral, 
placing much stress upon the contention that the testimony of Mr. 
Lange tended to show that a part of his undertaking under the ar- 
rangement between the parties was that he should, by his expérience 
and labor, extend the field for the sale of the cigars to be furnished 
by the plaintifï in error, thereby creating a larger market for them, 
and that he performed in this respect his undertaking. Let it be so 
conceded. But how dœs this obviate the stubbom fact that whether 
or not he would maintain that field and demand, occupy or abandon it, 
or cease, ad libitum, to send in any orders, or betake himself to some 
other fielrf of opération and employment, were whoUy optional on the 
part of the défendant in error ? The plaintifï in error, on such élection 
by its purchaser, was without remedy. It could not compel the pro- 
posed purchaser to want any cigars. It could not ship a box of cigats, 
except as ordered by the purchaser. As shown in the opinion, both 
parties so recognized the situation and acted upon it when the défend- 
ant in error dîrected that the orders already in be not filled. That such 
a contract is one-sided, wanting in that mutuality essential to its en- 
forcement, is settled in this jurisdiction. 

The pétition for rehearing is denied. 
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No. 1,657. 

1. COUBTS— JUBISDICTION OF FEDEBAI, COUETS— FEDEBAI. QUESTION. 

When the Jurisdiction of a fédéral court dépends upon the case belng 
one arlslng under the Constitution or laws of the United States, the 
facts necessary to make such a case must be plalnly shown upon the 
record, and it Is not enough that such question may arlse. 

[Ed. Note. — Jurlsdlctlpu in cases Involving fédéral questions, see notes 
to Bailey v. Mosl^er, il C C. A. 308 ; Montana Ore Purchaslng Co. v. 
Boston & M. Consol. Copper & Sllver Min. Co., 35 C. C. A. 7.] 

2. CONSTITDTIONAL LAW— IMPAIBMENT OÏ CONTBACPrS— UNAUTHOEIZBD ACTION 

ter Mtjnicipality. 

A fédéral court is without jurisdiction of a suit to enjoln the enforce- 
ment of a municipal ordinance, on the ground that It impairs the obllga' 
tlon of a contract or deprlves complalnant of property without due procesa 
of law, in violation of the Constitution of the United States, when the bill 
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1, all^g^ Wial; no power had been] granteia , to the jtiunlclpaHty by the Con- 
: ,,^stJtntion,i9j: Législature of i^i.çj^tate, to pass sucli ordinance; tbe probM- 
,' tlon iijftne fédéral çoastitùtiôn pèing açatnst state actlon'only. 

Appeal f roiii' thé Circuit Court ofthe United States, for the Western 
District of Kentucky. • 

' ■ The' followir)g is the opinion bf-Etans, District Judgë, of the Cir- 
cuit' Çovirt.;; .' ' , ■' '"^_/:i'^^-} ' 

Thiâ case has been argued ùpon • défferidant's demurrer to the bill of com- 
plaint and upon complainant's motion for a temporary iûjunjctiçj];, aiid it Is 
importait, »t Ole threslioJd to ascertain what is the.real iscope of the ,bill, 
for, when we bave, dp ne tbat, the'ijueisyons raiped at tbe argument willre- 
qujre Uttlé discussion. 'A. eare^ul coMideratlon of lt,bàs led me to the con- 
clusloiL tliafthè bilï, after showlng tHe nature and estent of complainant's 
businefes in Louisvllle and the rights It claims junder its : jarticles of incor- 
poratiofci, In substance, and efCeçt avers that défendant bas jenacted a certain 
or-dinance . whereby it ; undertook to flx the maximuin rate? which çomplaln- 
ant-.njight charge its patrons in the elty; that the city ,hàd no lawful powër 
to tii btlîié' tbian reasonable Tates ; that tbé rates flxed by the ordinànce w'erë 
unt'e^éoMfely loW ; that the' enforceinâitof' tbe ordinànce wouM, for that 
reasori, praetfcally cbnflscate the plaintifF's property ; and. ttiat thns it would 
be depriyed thereof by the city witboui due process of îàw, and in violation 
ofjtip;&]jn^ee;^tb'amendmenttp the Constitution of the ITûited States. 'Tl5is 
istnè'ran^mehtpl igi-otind for tlie relief asbed, ' vt^hatëvër arguméntative dé- 
t^lfe^ mây''bê''ùrged In the pleading. ''■■' ■' •'■■'■ ;? . :: 

i. ffaeijndiclary act givesi the Circuit Courts jurisdiettan of actions whicb 
arlSçjutodefcîtbe Constitution ot laws pf the United, Statua, ûnd it is obvious 
tbat, tbfi jr^lief sought in :tbi,s ipstancp is basçd nppn a'claim inàde under the 
CQ,i^S,titutipn bf the United States. TÈerè could 'scarcély bé found a plainv 
afléqu&^c,.a}i&' 'complète rémedy at law ftgainst tbe cîty. Indeed, it iS; dîffl- 
eult^to'lâktîéjveofe any fftrm of.action at law which Woûld be available-,t«> 
the cojBbplalnant for^remedy^ngi the .s,lleged wrong itj'comçlains of. Tbére 
doe? noj^tjherefore seeip to Jbe any reasonable doubt eitt|er\of-_fhé jurisdlttlon 
of the pojart.Qr of tbe prcipdsîtion that, if the avérnieiïtspt' the' bill be tt'ue.-it 
States ' a 'étoTind'îôr equitalile relief. The cases ôf Ghicagis-tete., Ry. Ooi iv. 
Slinnesota, 134 U. S. 458, 10 Sup. Ct.' 462,' 33 I/. M.- 97(1;; iReagan v, 1^u§t 
Co., 154 U. S. 399, 14 Sup. Ct. 1047, 38 L,: Ed. 1014, RaUvifay Co. v. Gill,-156 
U. S. 649, 15 Sup. Ct. 484, 39 L. Ed.' 567, Oovinstou, etc., Cb! v. SandfOrd, 
1G4 U. S. 578, 17 Sup. Ct. 198, 41 h. Ed., 560, and Smyth v. Ames, 169 U. S. 
466, 18 Sup. Ct. 418, 42 L. Ed. 819, ' Sèem' to leave no room for doubt upOn 
either of the two propositions just indicated. Keither of those propositions, 
howefy,^o6iSd fb^'màiitniiïèd'if^tliie fïcJte daim ;-KiBÇPYlCî'rtb,o bill was> that 
the Constitution and laws of KeiKfcuckî' did' fiot give the défendant the power 
to pass the ordinànce complained of. If that were ail, no question would 
arise under* tbe CoiistituâonoflaWs.oî' the United' States,^ and the action would 
not be based upon any fédéral question. Mayor. etc., v. Holst, 132 Fed. 901. 
65 C. C. A. 449; New Orléans v. Behjaïnfn, 153 U. S. 424, 14 Sup. Ct. 905. 38 
L. Ed. 764; JJPiÇllton Gas^^.etc, Co. tt. Hamiltm CitjyJAO ,U. S. 258, 13 Sup. 
Çt. .90,,,3feL,,:|}q|.o96.1 : BujtJwe. thinl^,,thè ,bilï, .fairïy^cànMIJ.ëred, does not ad^ 
mit pf ; that tjÇ9fîpt?'uction.j ït is plearly ionrided fljp6n^',.thç claim ,tha,t tbe 
rates.flxedjjwpuld depriyeJ^e.compïainAiit olftiç, bénefit^'pr its prôip.^ri^ and 
turn those bejieflts o ver .^piliers, tjius conHscatiiig it without! due process 
of law,, and ibu? basing cçsmplainant*s right of action 'up'oii the Constitution 
of t^e Unit^.^tates, anâ[,Hbt ution tÈ(e là* oi^ tlie i^bnâ^^tiôii Of Kentucky. 

But lîîs insfetèd tbat^as ihè'bill àvers;that thé oi^diMiice is voM bècause 
the city counèlï had no législative 'or ' constitutioiikl poWéP^o énact the ordi- 
nànce; n(!i»^iilS60î action IS^tated, aaé authoritiea are .TefÈrred' to, among tîbeni 
the opinion of Judge Grosscup in People, etc., Co. v. City; of Chicago (0. 0.> 
114 BVd.'SSSi If the av^-ments referred to wére tbe éntlEe claim of the con- 
pla'î'Bl8ûit,''tBet'é mlgbt be sonre force In the contention!,' tout It is by no means 
ail. As ffltétàfly indicated, thé fundamental claim is that the. city cannot con- 
flscate tlie '««Siplainanf s propèriy by tafcing the beneflts thereof from the 
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coraplainant without due process of law ; that the city can only flx reasonable 
.rates upder the contract between, It and complainant; and that without au- 
"thoiity it has passed the ordlnance whieh is daimed to be vold. The mère 
fact that the ordinance is vold or invalid or unauthorized would be no ground 
for dehylng the relieî. On the cohtrary, it is becaUse the ordinance is assertéd 
to b^' invalid and to be vlolatlve of the fédéral Constitution, that the relief 
prayed'for Is aslsed. If the order be valld and authorized, thlen the city had 
,th,e right to enact it, and that would end thejnatter. In , the case last re- 
fefred ,tp Judge Grosscup said:, "My jurisdiction of the case does not ex- 
tend to that question [namely, the. interprétation of the state stàtutes], unless 
"îts décision one way or the othér is auecessary predicate of the constltutional 
question involved." In that .case it was not such a neeessary predicate, but 
hère It is, because the vCry question to be determined is whether.the passing 
and enforclng ,of the .prdihance would deprive the cbmplainant of a constl- 
tutional right. The cases of Hamilton Gas, etc., Co. v. City of Ilamilton, 
146 V. S. 258, 13 Snp. Ct. ,90, 36' h. Ed. 963, and Savannah, Thunderbolt, etc., 
,Ry. V. Savannah, 198 U, S. 392, 25 Sup. Ct. 690, 49 L. Ed. 1097, especijilly the 
, former are much in point upon the jurisdictional question. . 

Assuming, tl|è ayerment^ of the bill to be ,true, a case for équitable relief is 
ëhown, and tljie demurrer will be overruled. 

2. We coipé npw to the ipotionifor a teœpbrary injunction pendente lite. 
A case liljë, ; this usually cannot be determined jipon demurrcr, for tbe court 
would hardly feel authorized to conclude at that stage that tlie rates are in 
fàct unreaspnàble and eonflscatory. AU that it will ncjy? décide is that,. as 
the sworn avernients of the bill stand undenjed, they should be regar4ed, for 
the purposes of thé motion, as prima facie true. Tljis being so, it is a fair 
exercise of discrétion to préserve the présent status by enjoining the epforce- 
ment of thei ordinance ùntil the issue can be made up and steps taken fullytp 
ascertain ail, the, facts th^t should, hâve à bearing upon the matter tb (je dè- 
terlbtnèd. Thç! prcipriety of such a course will becôme apparent wben vye 
consider the,;rule which ghould gôvern such cases. That rule, we think-, is 
ïairly and yery accurately stfited in the récent woïk «h the. Law of Rall- 
road Rate"ïîegù'iation by Nagel, section 312 of which is as ïollows: 

"The reasonableness qf the schedule as a whole dépends am lias been Seen, 
upon whether it yielSs à fair retùrn to the carrier. This is largely a mathe- 
matical question.' The carrier is entitled, flrst, to pay ail expenses, wliich 
NVpuld include'jpoth the actiial expenses of opération and also certain aanual 
charges that ïnust be paid befbre any real profit can be realized. He is en- 
titled furthermore to gain a fair profit on his capital invested. The determina- 
ition of the àetnal ambunt of the' capital 'invested may be a matter of some 
difîlculty. Once determined,. the rate of profit upon that amount of capital is 
a question which will be determined, generaily speaking, by the ordinary busi- 
ness profit 6f the tlme a;nd plaCe. A schedule of rates will be reasonable frpm 
the point of view of the carrier if it yîélds him a net profit equal to that 
whieh would be realized, as a business question, from any other business 
whère the capital and the risk were thè same," 

True, in terxns, this relates to carriers, but there can be no différence in the 
applicable principle. This rule must guide us in the further progress of the 
case, and it will demand a Very full investigation of ail the facts. 

It was insisted at the argument with great earnestness that the bill only 
covers an attempt to enjoin prosecutions for crimes, and authorlties were 
read in that connection, Upon the gênerai proposition, of course, there can 
be no doubt so far as fédéral jurisprudence is concerned. Fitts v. McGhee. 
172 TJ. S. 516, 19 Sup. et. 269, 43 h. Ed. 335, was most relied upon ; but, while 
it States the gênerai doctrine, a careful reàding of the opinion will show that 
it was based soleiy upon the ground that the suit was . substantially an ac- 
tion against the state of Alabama, and for that reagon çould not be main- 
tained. The other provisions in the judgment directed were incjdental to the 
main proposition. There Was nothing said In that Case In conflict with the 
doctrines laid down in the opititon in the casés to which we fli'st referred, and 
ail of which were referred to in Smyth v. Ames,: 169 U. S. 466, 18 Snp. Ct. 
888, 43 I*. Ed. 197. A^ther oç,se.cited was Caniden, etc., Co. v. Catlettsburg 
<C. G.) 129 'Fèd. 42-2; but the second of the' syUp.bl to it correqtly shows that 
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the distinction there taken was that, while you might nçt enjoln prosecutions 
already begun, there; was no dlfflcillty'about enjolning certain forins of effort 
to begln prosecutions In cases Uke this. While a crimlnal action alreafly be- 
gun may not be enjolned, yet If the dty of Loulsville, Its offlcers, employés, 
agents, or otbers, sbould seek to enforce an ordinance' held, prima facle, to 
be vold, we see no reason why ail of them or any of them may not be en- 
jolned from attempting to do so by Instltutlng prosecutions for its enforce- 
ment, espedally where there are as many as 10,500 patrons, as It appears there 
are hère, and where as to each oné of them a prosecution mlght possibly be 
begnn, thus making It most oppressive. This phase of the matter was dls- 
cussed m L. & N. R. R. Co. y. McChord (C. C.) 103 Fed. 226. 

It Is also urged that, as the ordinance bas actually been passed, no remedy 
is arailable to the complalnant as agalnst the clty, The action of the city In 
the premises could not be enjolned before It was complète. In the preclsely 
analogous case of McChord v. h. & N. R. R., 183 U. S. 483, 22 Sup. Ct. 165, 
46 h. Ed. 289, the Suprême Court held that merely threatening to flx rates 
could not be enjolned, but that parties must wait untll rates are flxed, and 
then apply for an Injunctlon against carrylng the schedules Into effect, If 
they wished to test the question. It would be most remarkable If the city 
could pass a void and oppressive ordinance, and then lie back and say : "We 
hâve acted. Make the most of It. We are out of reach." The very measure 
whlch the clty enacted Is the thing the complalnant seeks to Invalldate. The 
action of the city alone gave that measure vltality and force. Its power alone 
Can enforce It. In order to prevent Its enforcement the city must be reached. 
Sô that, we think for the présent the clty, Its offlcers, agents, employés, and 
ail other persons who may hâve knowledge of the injunctlon, should be r&- 
stralned, and ail such may become amenable to the process of the court If they 
atténipt' to enforce the ordinance untll the question of Its valldlty Is flnally 
passed upon. Ail the injunctlon can do Is to préserve the présent statua It 
Is by no means a final détermination of the questions Involved. 

Wè see no reason why a temporary injunctlon pendente llte In the fonn In- 
dieàted sliould not be granted, and the motion therefor is sustained. 

A. E. Richjfrds and A. B. Bensinger, for appellant. 
Wm. L,. Granbery and D. W, Fairleigh, for appellee 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This is a bill filed in the Circuit Court 
to restrain the enforcement of a municipal ordinance regulating char- 
ges for téléphone service in the city of Louisville, on the gfound 
that the ordinance was violative of the obligation of a contract be- 
tween the complalnant and the city, and also on the ground that the 
rates prescribed were unreasonable, unjust, and confiscatory, and, if 
enforced, would deprive complainants of their property without com- 
pensation and without that due process of law guaranteed by the 
fourteenth amendment. An injunctlon pendente lite was allowed up- 
on the averments of the bill, and from this order the city of Louis- 
ville has appealed under the seventh section of the Court of Appeals 
act, as ampnded by Act April 14, 1906, c. 1637, 34 Stat. 116. The 
propriety of the preliminary injunctlon must turn hère upon the ques- 
tion of the jurisdiction of the Circuit Court. There was no jurisdic- 
tion by reason of diversity of citizenship; the complalnant being a 
business corporation çrçated under the laws of Kentucky, and the de- 
fendant a municipal corporation of the same state., Jurisdiction was 
invoked upon the contention that this is a suit arising under the Consti- 
tution br laws of the United States. That the bill does aver that the 
ordinance iihpairs liie obligation of a contract and is also an attempt 
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to deprive complainant of its property without due process of law is" 
plain enough. But the constitutional prohibitions which are invoked 
run against the state, and the state alone, while the bill of the complain- 
ant in plain words négatives state action by averring that "no power to 
regulate the rates charged by your orator or other téléphone com- 
panies" has been granted "by the Constitution or the Législature of the 
state of Kentucky, or in any other way," and that the enactment of said 
ordinance was and is beyond the power of the common council of said 
city, and the said "ordinance void and an assumption of power and au- 
thority upon the part of the said common council unwarranted and un- 
founded." 

If this be true, there was no state authority behind the action of 
the Louisville common council, and no ground to claim that constitu- 
tional prohibitions hâve been violated which are pointed at state aggres- 
sion only. A municipal ordinance may be the exercise of a delegated 
législative power conferred upon it as one of the political subdivisions 
of the state ; but, to be given the effect and force of a law of the state, 
it must hâve been enacted in the exercise of some législative power 
conferred by the state in the premises. Murray v. Charleston, 96 U. 
S. 433, 440, 24 L. Ed. 760 ; New Orléans Water Works v. La. Sugar 
Co., 125 U. S. 18, 31, 8 Sup. Ct. 741, 31 L. Ed. 607 ; Hamilton Gas- 
light Co. V. Hamilton, 146 U. S. 258, 266, 13 Sup. Ct. 90, 36 L. Ed. 
963 ; Iron Mountain R. R. Co. v. Memphis, 96 Fed. 113, 126, 37 C. C. A. 
410; St. Paul Gas Co. v. St. Paul, 181 U. S. 142, 148, 21 Sup. Ct. 575, 
45 L. Ed. 788 ; Barney v. City of New York, 193 U. S. 430, 24 Sup. 
Ct. 502, 48 L. Ed. 737 ; Manhattan Railway v. City of New York (C. 
C.) 18 Fed. 195 ; Kiernan v. Multnomah County (C. C.) 95 Fed. 849 ; 
and Savannah, etc., Ry. Co. v. Savannah, 198 U. S. 392, 25 Sup. Ct. 
690, 49 L. Ed. 1097. 

In Hamilton Gaslight Co. v. Hamilton, cited above, Justice Harlan 
said : 

"A municipal ordinance, not passed under supposed législative authority, 
«annot be regarded as a law of the state vrithin the meaning of the consti- 
tutional prohibition against state laws impalring the obligations of contracts. 
IMurray v. Charleston, 96 U. S. 432, 440, 24 L. Ed. 760 ; Williams v. Bruffy, 96 
U. S. 176, 183, 24 L. Ed. 716 ; Lehigh Water Co. v. Gaston, 121 U. S. 388, 392, 
7 Sup. Ct. 916. 30 ÏJ. Ed. 1059 ; N. O. Waterworlis v. Louisïana Sugar Co., 125 
U. S. 18, 31, 38, 8 Sup. Ct. 741, 31 L. Ed. 607. A suit to prevent the enforce- 
ment of sueh an ordinance would not therefore be one arising under the Con- 
stitution of the United States." 

If the state has conferred authority upon the municipality to estab- 
lish and enforce reasonable rates for téléphone service, then the es- 
tablishment of rates under this power would be the establishment of 
rates by the state itself. Reagan v. Farmer's Loan & Trust Co., 154 
U. S. 362, 14 Sup. Ct. 1047, 38 L. Ed. 1014. But this is just what the 
bill charges has not been done, thereby depriving the Circuit Court of 
every foundation for its jurisdiction as a suit arising under the Con- 
stitution or laws of the United States. Counsel now say that the aver- 
ment that no power has been delegated by the state to the city of 
Louisville to regulate the rates to be charged for téléphone service to 
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be renderedin the city is a mistaken averment of law, and should be 
ignored in.coilsequence of a prior statement otvthe bill, in which it is 
said that "the common council of the city.of I^ouisville assumed and 
claimed to hâve been given the authority by the Législature of the com- 
monwealth of Kentucky, to regulate the charges and rates to be charged 
by téléphoné çompanies," and had upon such assumption passed the 
ordinance complained cf. Counsel says this shows that the city council 
acted under color .of authority and should save the jurisdiction. But 
thèse averments. are not inconsistent, and do not bring the case within 
Savannah, etc., Ry. Co. v. Savannah, cited above, where there were in- 
consistent and contradictory averments as to the authority for the tax 
assessment' in question. That the common council "assumed" and 
"claimed" to hâve the power to do what it did do is self-evident. The 
enactment df the ordinance is in itself, and from any point of view, an 
assumption and claim of righ't to do what it did. This averment is 
therefore far'ffom an averment that the; common council was exercis- 
ing a power of régulation confèrred bytthe state. To make it clear 
that it had no général regulating power ovef- such çompanies, and that 
it was acting butside of any such delegated regulating power, the clause 
relied upon now as asserting' that the city council did act by authority 
of the state was followed by the distinct averment, above referred to, 
that the council acted wholly without any ' authority from the state. 
This makes an issue under the law of the state. If the fact be that no 
provision of the state Constitution, or of state law, or of the municipal 
charter, delegates the state power in respect to the régulation of the 
charges of téléphone çompanies rendering services within the city of 
Louisville, thé ofdinance is Void as ultra vires, and its enactment did 
not violate any prohibition of the Constitution of the United States, 
because not enacted in pursuance of any state authority. 

When jurisdiction dépends hpon the case being one arising under the 
Constitution or laws of the United States, the facts necessary to make 
such a case mustbe plainly shown upon the record, and it is not enough 
that such question may or may not arise. New Orléans v. Benjamin, 
153 U. S. 411, 14 Sup. Ct. 905, 38 L. Ed. 764; McCain v. Des Moines, 
174 U. S. 168,, 181. 19 Sup, Ct.,644, 43 h. Ed. 936; Western Union 
Tel. Co. v. Ann Arbor R. R. Co., 178 U. S. 239, 244, 20 Sup. Ct. 867, 
44 L. Ed. 1052; Manhattan R. R. Co. v. City of New York (C. C.) 
18 Fed. 195; Levy v. Shrevepbrt (C. C.) 38 Fed. 209. 

The most that can be made of the averments of this bill is that it 
présents questions arising under the Constitution and laws of the state. 
The remedy in such cases is in the courts of the state. If it shall turn 
out that the common copnçil did hâve gênerai power to regulate the 
charges of téléphone çompanies rendering services within the city of 
Louisville, and:that it has illegally exercised that power, either because 
it has thereby impaired the obHgation of a contract, orby imposing rates 
which are unjust and conf^scatory, a fédéral question ipay arise. But it 
is not enough to foupd jurisdiction upon that such a question may arise 
when the bill expressly avers, that the action of the common council 
is not imputable to the state by ch^rging that no such power had been 
delegated by the state. 
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■ iThe conclusion is that the court below erred in allowingf an injunc- 
:tion, because it was wît"hout jurisdiction tp entertain the bill at ail. 

Remanded, with direction to dissolve the injunction and dismiss the 
bill 
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(Circuit Court of Appeals, Sixth Circuit July 24, 1907.) 

No. 1,642. 

1. Patents — Validity — SurFiciŒNCY of Desceiption. ; 

Wliere the essence of an invention is tlie locatloçi, form, sir.p, or any 
otlier charàcteristie of tlie niéans employed, ttie patentée must (Jistinctly 
specify tlie peculiarities in wliich Lis invention is to be found. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 38, Patents, §§ 133- 
143.] 

2. Same—Amendment oï Application. ' 

An amendment to an application for a patent made to Introduce a new 
theory of the invention, and vFhieh coutalns new claims covering a process 
based on such theory, neither of which were meutioned in the original 
application, if permissible as within the Invention, should be verifled by 
the oath of the inventor. .:: 

LEd. Note. — For cases In point, see Cent Dig. vol. 38, Patents, § 152. 

Amendment of application,' see note to Oleveland Foundry Co. v. Dé- 
troit Vapor Stove Co., 68 0. C, A. 239.] 

3. SaME— MeCHANICAL AWD PfiOCESS Olaijis. 

Wbile It is compétent, when the (iircumstances permit It, for an In- 
ventor in describing a machine or apparatus whieh he bas devised to malie 
a eiaim for a process which his patented device is capable of carrying 
out, to entitle him to do so, the process must be one capable of being car- 
ried out by other means, otherwise the ciaim is merely for a function of 
the machine; and, unless such other means are linown or are within the 
reach of ordinary sliill or judgment the patentée is bound to point them 
out. ': 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 141.] 

4. Same— Anticipation— ACETYLENE Gas Buenebs. 

The Dolan patent. No. 589,342, for an acétylène gas burner, and the 
process embodied therein, claims 1, 2, and 3 are void (1) for anticipation, 
especially by the French patent to Bullier of April 20, 1895; and, addi- 
tions thereto (2), for indefiniteness of description; and (3) because they 
were new claims based on a new theory of the principle of the invention 
added by an amendment to the application made in the Patent Office 
■which was not verifled. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Charles Neave, for appellants. 
Louis C. Reagener, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This appeal brings before us the ques- 
tions of the validity and of the inf ringement of lett^rs patent No. S89,- 
342, granted toE. J. Dolan August 31, 189S', for improvemeiits in 
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tips for ' acétylène gas burners, on an application filed February'lS, 
1897, whidi patent the complainants, the appellees hère, claim to own 
by assignaient. The claims of thè patent hère involved are those num- 
bered 1, 2, and 3. There are two others, numbered 4 and 5. The 
first and second claims are for the process of "burning acétylène gas." 
The third is for the apparatus employed. The défenses were that thèse 
claims were invalid because of anticipation of the invention, and that 
the défendant did not infringe, The court below, while admitting the 
case to be "close," decreed in favor of the complainants. The do^lbt 
seems to hâve been upon the validity of the patent in respect to the 
claims involved. The appellant rests its contention that the claims are 
invalid upon several grounds. It will be convenient to consider first 
thè thifd claim, which is for the burner, and then the other two, which 
relate to the process. In the spécification the patentée, reciting that 
a difficulty had been experienced in burning acétylène and other gases 
rich in carbon from the accumulation of deposits at the orifice of the 
burner whereby the passage was clogged and the flame distorted, pro- 
ceeds to state that he proposes the use of two independent gas jets, 
mounted and inclined toward each other, so that the jets of gas with 
the air which has been drawn into the gas tubes through openings in 
the sides thereof, by the swift upward movement of the gas, shall be 
made to clash together at the point of combustion, and produce a 
broad, flat flame. The structure of the members of the burner which he 
proposes to use so mounted and inclined can be best explained by re- 
producing figure 1, which is a central longitudinal section thereof and 
figure 3, which is a modification. 
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A is the body of the "tip," or burner, secured to the gaspîpe, B. 
C is a constrictioh of the passageway for the gas leading from the 
chamber, D, into the chamber, E, at the upper end of which is the ex- 
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tremîty of the tip. This constriction, C, is located at or near the 
longitudinal center of the burner. The letters, a a, represent inclined 
air ducts leading from the open into the gas chamber, E. We shall 
hâve occasion to refer to some further particulars of the spécifications 
later on. Of this construction he says : 

"The opération of this device seems to be that the gas under pressure es- 
caping in a cylindrical jet through the opening, C, draws in on ail sides an 
envelope of air through the opening, a. This is due to the fact that the cham- 
ber, E, is larger than the outlet, C, and to the fact that the air inlets, a a, 
substantially surround the Issulng gas-jet The resuit of this arrangement 
seems to be to so cool the outside o£ the flame as to prevent any deposit of car- 
bon at the point of egress." 

The third claim is this: 

"3. The combinatlon in an acetylene-burner of the block, A, havlng the 
minute opening, C, the cylindrical opening, E, opening without obstruction 
to the atmosphère, and the air-passages a, substantially as deseribed." 

The grounds on which it is insisted that the patent is void in respect 
of this claim are, first, that it was anticipated by prier patents; sec- 
ond, that the description is too indefinite to distinguish it from the prior 
art; and, third, that the spécifications were altered in essential par- 
ticulars by amendment while the application was pending in the office, 
so as to bring in entirely new matter which is now relied on, and that 
the new matter was not verified by the oath of the applicant. We think 
that thèse objections are well taken. In respect to the first, the proof 
makes it clear that for some time prior to Dolan's supposed invention 
several acétylène gas burners had been invented and patented, some in 
this country, and some abroad, which contained the substance of ail that 
Dolan deseribed in his patent. By this we do not mean to say that the 
theory which he puts forward in respect to the mode of opération of 
the means he suggests had been definitely stated, but that burners had 
been devised and patented which embodied the means deseribed by him, 
and that they were adapted to accomplish the same resuit. The French 
patent to Eullier of April 20, 1895, and his first and second certificates 
of addition, dated June 29, 18ff5, and June 12, 1896, respectively, fur- 
nish the most complète anticipation; but, before referring to the in- 
vention there disclosed, we will notice some other patents, to find what 
ideas and forms had been suggested by them for the construction of gas 
burners. A common and well-known type of such burners was the 
Bunsen burner, which consisted of a cylindrical chamber into which 
the gas was pressed through a small aperture at the bottom in a fine 
jet. Small openings were made in the sides of the cylinder through 
which air was drawn by the upward rush of the gas through the cyl- 
inder to supply the oxygen required for combustion. The theory of 
this opération was that the gas and air were commingled before reach- 
ing the place of combustion at the upper end of the chamber. Duplex 
burners — that is, burners in which two streams of gas and air combined 
are made to impinge upon one another at the place of combustion — 
were also old. In a French patent granted to M. Letang in 1896, for 
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a burner of acétylène g-aa fôr Jighting, tlie inventor stages his purpçse 
to provide meams.ior, preven$ing the heating of the outlet and its 
cloggin'g by depoèits resulting.fherefrom, One of the means by which 
he proposed to do this was.to çool, the gas outlets by means of a current 
of air introduced through a cjrcular slot in the chamber above the 
constricted tube, from which the gas jet ascends to the upper orifice. 
Dolan.says he does this to "cool the outside of the fîame." Letang, 
with apparently more correctness, says he thereby "cools the gas out- 
let opening." We pause hère to noté that if the tendency of the cir- 
cular column of gàS when drawing in air upon its surface is to en- 
circle itself in an envelope of air, and that they pass oiit of the burner 
in that relation, as is contended in behalf of the Dolan patent, it would 
seem as though Letang's device was adapted to perform that function. 
If his chamber was long, the columns of gas and air would not préserve 
their integrity of shape so well, but it would be a différence in degree 
only, and coùld be improved by making the chamber shorter, or locat- 
ing the air slot nearer the orifice. This is a subject to be referred to 
later. 

A patent to BuUwiller was granted by the United States on April 
19, 1898, on an application filed January â5, 1897, for "improvements 
in buf ners for acétylène gas," which had been patented in Switzer- 
land , November 28, 189.6. This invention was ihtended for the same 
purpose ; that is, to obviate the formation of deposits about the orifice 
of the burner. His plan was to locate what he calls a "hood" above 
the orifice of the body of the burner, with an opening through it above 
the orifice of the body of the burner, and yet so near it that the jet 
of gas would go through it without interruption, and the air would be 
taken in through the circular opening between the top of the body of 
the burner and the hood, and the combustion take place on the outer 
surface of the hood. , In this way the air would form an envelope for the 
gas jet, if Dolan's theory is correct, by the same mode of opération. 
In order to fulfill the theory of Dolan's patent, his air ducts should be 
close to the orifice over which combustion takes place. But Bullwiller's 
hood is intégral with the body of the burner, and is essentially a part 

of it. The whole is properly styled a 
burner and the improvement is of a 
"burner." The principle or mode of op- 
ération of it seems to be the same as Do- 
lan's if the theory of Dolan's patent is 
well founded. Figure 3 shows one of his 
forms. 

, Bullier's patent of 1895 and his addi- 
tions of that and the following year 
were for "a species of tip for lighting 
by acétylène and other gases rich in car- 
bon." It is well to note that in Dolan's 
and Bullier's patents^ as well as in other 
patents, the words "tip" and "burner" 
ar€i used to designate the same thing, and 
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not the orifice thereof. Figures 3 and 5 of BuUier's original pat- 
ent and Figure 1 of his addition of June 12, 1896, are hère sbown. 
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In ail of the figures a a are the channels for the gas Jets, and b b 
the air ducts. In figure 1 of the addition, at a point between a and b, 
the constriction of the pipe leading into the chamber is shown as in 
Dolan's and in other burners. In his original patent he says: 

"This Invention relates to a specles of tip made up of one or more central 
conduits for the supply of the gas and of latéral conduits which form air 
flues, in such manner as to bring about the complète combustion of gases 
rich in carbon, and notably, acétylène. * * » For deiîniteness, I bave 
represented, in Figs. 1 to 4 of the drawing, a tip called the Manchester tip, 
having two oriflees a for the exit of the gas and giving a fiât flame. Into thèse 
orifices open two or a greater number of air conduits, b, formed obliquely 
witb respect to the axis of the tip, in such manner that the current of gas 
draws in a certain quantity of air whîch, mixing with the gas, détermines the 
complète combustion of this gas, at the same time augmenting considerably its 
illuminating power." 

Then, to apply his System to Argand burners he says: 

"In the application of this System to a tip having a circular slot giving a 
cylindrical flame, I arrange around the tip a circular ring c as shown in 
Figs. 5 and 6 of the drawing. This ring, of any suitable material, is mouut- 
ed in any suitable manner provided that it leaves between it and the tip, 
for the passage of air, two spaces b concentric to the gas escape slot a ; iu- 
stead of having two slots b which form the spaces of which X hâve just spoken, 
I could also arrange séries of holes which would subserve the same func- 
tlon." 

And he says that his air channels are inclined "so that the current 
of gas draws in the air." And, as may hâve been noticed, he says 
thèse conduits for air opening into the gas duct may be "two or a 
greater number." Referring to figures 3 and 5, it is seen that in the 
former the air cornes into the gas duct very near the orifice of the 
burner, and in figure 5 that the air is drawn in, in a circular form 
around the column of gas just below the edge of the orifice, and 
thus (if, as we said before, the valuable feature of Dolan's burner 
consists in its protecting the orifice from deposits) it is as complète 
an anticipation of Dolan's device as it is possible to imagine. But 
BuUier adds that, instead of the circular slots, he "could also arrange 
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séries of holes whîch would subserve the same function" — that h, a 
séries of air ducts leading from the outside into the gas jet — and thus 
equipped the burner would be a fac simile of Dolan's ; for, although 
he does not state precisely where in the length of the burner he would 
put the holes, su neither does Dolan. Bullier states that he inclines 
the air ducts toward the gas channel, a device apparently to facilitate 
the draft of air. In the spécifications of Dolan's patent he uses the 
same form of construction. It seems manifest that Bullier might hâve 
formulated the third daim of Dolan's patent upon his (Bullier's) de- 
scription of his own invention, if the French law had required the 
claims to be formulated. The complainants recognize this in France, 
for there they manufacture ard sell thèse same burners under a li- 
cense obtained from the owners of the Bullier patent. 

This leads us to the second ground of objection which the ap- 
pellant urges against the validity of the Dolan patent, which is the 
lack of defînite spécifications. The third claim which we are now 
considering is a combination of the body of the burner, the constricted 
opening C, the chamber, E, and the air passages, but it makes no re- 
quirement in respect of the longitudinal location of the air ducts on 
the chamber. Nor do the spécifications help out the uncertainty. They 
only require that the air passages shall lead into the chamber above 
the constriction of the channel. If his had been the first of such 
burners, perhaps this would hâve been sufficient, provided the letting 
in the air near the bottom of the chamber would hâve answered his 
purpose. But in the then state of the art he was bound to differentiate 
his structure from those which preceded him; and especially is this 
so where the whole merit of his invention dépends upon some peculiar- 
ity in the éléments he employs. We think it may be affirmed as a rule 
resting upon the fundamental principles of patent law that, where 
the essence of the invention is the location, form, size, or any other 
characteristic of the means employed, the patentée must distinctly 
specify the peculiarities in which his invention is to be found. In 
two récent cases we bave discussed this subject so fuUy that we do 
not think it now necessary to do more than to refer to what we hâve 
already held, and the authorities then cited on which, as well as upon 
what we hâve regarded as sound reason, our opinion is based. Germer 
Stove Co. V. Art Stove Co., 150 Fed. 141, 80 C. C. A. 9 ; Bullock 
Electric Co. v. General Electric Co., 149 Fed. 409, 79 C. C. A. 339. 

3. Was the amendment of the application in the Patent Office on 
May 18, 1897, whereby a new theory of the invention was introduced 
without a new vérification, and in the circumstances shown by the 
record, authorized by law? In considering this question, it is to be 
borne in mind that the principal merit of the invention is claimed to 
be in the location of the air ducts, whereby it is said the gas jet ac- 
quires an envelope of air wherein it passes to the place of combustion. 
In Dolan's original application, filed February 18, 1896, nothing is 
said of any such purpose, and nothing is prescribed in the spécifica- 
tions or claims to indicate that the burner was to be constructed with 
a view to the obtaining of any such resuit. And ail of the claims were 
for the apparatus, and none for a process. There was nothing what- 
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ever either in the form of the burner or in the theory of its opération, 
to diiïerentiate it from the former art. In April, 1897, a new attor- 
ney was employed, who seems to hâve been more astute than the ap- 
plicant. At ail events, the theory was then conceived that the in- 
troduction of the air by a séries of ducts around the gas jet would 
envelope the jet, and that both would pass in that form to the place 
of combustion whereby the contact of the gas with the orifice of the 
burner would be prevented. This new conception was not a con- 
ception of Dolan's. If there was invention in it, it was not his. His 
original application made no mention of it, and he made no communi- 
cation of it to the attorney. He was sworn as a witness, and he 
characterized the idea. as a "lawyer's trick for building up a theory 
of some kind, which at the time 1 didn't know anything about. There 
may be an envelope of air, and there may be a mixture. The whole 
matter is theoretical to my mind." Thereupon ail the spécifications 
and claims were erased and new ones incorporated, the first two 
claims for the process. The changes made in the application were 
manifestly to develop the newly conceived theory of the mode of op- 
ération, and to add claims for the process. If this was to be accom- 
plished and the theory were to be embodied in practical means, the 
spécifications should hâve been made to distinctly point out such 
means, as we hâve already pointed out. But in that regard the former 
spécifications were retained. If the application as amended were to 
be construed as embodying such an invention as is now claimed, it 
was another and différent invention from that for which the patent 
was originally sought, and, if an amendment having that conséquence 
was permissible, it should hâve been verified by the oath of the in- 
ventor. Railway Co. v. Sayles, 97 U. S. 554, 24 L. Ed. 1053 ; Eagle- 
ton Mfg. Co. V. West, etc., Mfg. Co., 111 U. S. 490, 4 Sup. Ct. 593, 
28 L. Ed. 493; Kennedy v. Hazelton, 128 U. S. 667, 9 Sup. Ct. 202, 32 
ly. Ed. 576 ; Michigan Central R. Co. v. Consolidated Car Heat Co., 
67 Fed. 121, 31 U. S. App. 462, 14 C. C. A. 232; Ci-veland Foundry 
Co. v. Détroit Vapor Stove Co., 131 Fed. 853, 68 l.. C. A. 833, the 
last two being cases decided by this court. The case of Eagleton 
Mfg. Co. V. West, etc., Mfg. Co., supra, was strikingly like the case at 
bar in ail the material facts which were made the basis of décision. 
Eagleton, the patentée, died soon after making his application. It 
was prosecuted by his administrators, by their attorneys. The amend- 
ment was made by them, but was not sworn to. The invention and 
application were assigned by the administrators to the Eagleton Com- 
pany and the patent issued to it. In the présent case Dolan 16 days 
after making his application assigned his entire interest to one Naph- 
eys, and it went through two more assignments before the amend- 
ment was filed. It is true that in the Eagleton Case the application 
had been a long time pending when the amendment was made, but 
that fact was not made the basis of the décision. 

Whether in point of fact this theory of the mode of opération, name- 

ly, that the jet is enveloped by the air drawn in through the open- 

ings in the burner, is well foùnded or not, is a question upon which 

the experts whose testimony is in the record are at variance. That 

155 F.- 
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theory is- supported by witiiesses for the appellée, whilé those for the^ 
appeliant' hoîd that the gas and air ère commingled in the chamber, and 
theré prepàred for combustion. The contention of the uppeWte .seems 
plausible, aiid we are in somé dotibt. The provision of such a chamber 
was prôbably intended for the purpose of comniingling the gas and: 
air to proniôte combustion, but it is possible that, in' fact, the columns 
of gaS and air retain to some èxtent a separate identity until after 
they lëa^e the burner. However, we hâve in this discussion given 
the appdïee "the benefit of the doûbt." 

We lay no stress upon the kind of material of which the burners 
are composed. That was a mère matter of choice and judgment for 
the artisan. This third claim does not specify.what it shall be, and 
the spécification in that regard states that it "is preferably made of 
lava or other material of a like character adapted to the purpose." 
Any suitable material meets the requirement. 

The first and second claims are for a process or processes. They 
seem to us to be nothing else than claims for the function of thé 
apparatus described. No doubt it is compétent, whelh the circum- 
stances perttiit it, for an iiwentor in describing a machine or ap- 
paratus which he has devised, to make a daim for i a process which 
his patented device is capable of carrying out. But to entitle him to 
do this the process must be one capable of being carried out by other 
means than by the opération of his patented machine, and, unless such 
other means are known or within the reach ofordinary skill and 
judgment, the patentée is bound to point them out;' for, unless the 
public are ihformed by what other means the process can be carried 
on, the process is to thêm nothing else than the opération of the 
machine — in other words, the exercise of its functions. In the présent 
case no other means or way'of practicing the process are suggested, 
by the patentée than the particular device on which his claim for the 
apparatus rests. And it is impossible for us to see ho\v the process 
which is the- subject of thèse claims could be workèd by any othèf 
means than the particular means described by the apparatus. Cer- 
tainly it is not explained how else it could be done. Moreover, if thé 
apparatus is not new, its functions are not new.- See the observar 
tions of Mr. Justice Brown in Westinghouse v. Boyden Power Brakei 
Co., 170 U. S. 5d1, 18 Sup. et. 707, 42 L. Ed. 1136, and the cases 
there cited by him ; and Wessel v. United Mattress Mach. Ce, 139 
Fed. 11, 71 C. C A. 423, and American. Crayon Co. v. Sexton, 139 
Fed. 564, 71 C. C. A. 548, two récent décisions of this court. Be- 
sides, the opération of the earlier burners disclosed the practice of the 
process the patentée proposes to make the subject of his patent. And 
in this connection it seems proper to repeat that the application , for 
the patent whicli Dolan verified by his oath did not allège that hebad 
invented a new process. 

We are referred to a décision made by the Circuit Court of Appeals 
foi* the Second Circuit in Kirchberger v. American Acétylène Burner 
Co., 128 Fed. 599, 64 C. C. A. 107, in which the Dolan patent was sus- 
tained. But with great respect we are not satisfied with the reason- 
ing in the opinion delivered in that case* Some material facts are 
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therein assumed which were not, according to our understanding, sus- 
tained by thè record, if it'lvà's thfe Same as itf is Hère. For instance, it 
is said at,page fi04, oî 128 Eed.^ and page ,J13 of 64 C. C. A., refer- 
ring to the Bullier burner: 

"Thig burner Is In many respects strikingly like that in the présent suit. 
There are, howeyer, tliese radical différences in construction; Tli^,; air- pas- 
sages in tlie Bùllier liurner are located at such a distance below the,Éead as to 
afford an opportunity for, if not to necessarily cause, â tliorougli ralSing of 
the air and gas, while in the patent in suit the small chamber and orijice are 
so located at the uppermost end of the burner as to appareutly prevent such 
mising." 

Now, as we hâve pointed out, Dolan did not state that his air ducts 
were at the uppermost end, of his burner. He stated only that they 
came inbetween the constriction, C, at the lower end of the chamber 
and the orifice.' And this wks the.very form of Bullier's burner showri 
in figure. 1 of his addition of Jûne 12, 1896,.above set forth. Neither 
Bullief or Doian States the lêngth of his burner nor the distance of 
the air dpéhings from the orifice. Neither states the size of his burn- 
ers, but, whatever that might be, the location of, the air openings on 
thé chamber as shown by the respective drawings bf Dolan and in Bulr 
lier's Addition, figure 1, is about the middie of the length of thé 
chamber in each case, and thèse drawings are the only means we havé 
of knowing where each woiild put thenh. Ftom thèse it would âppeàr, 
and especially from Bullier's figure 3 in his original patent, that the 'àif' 
ducts came in nearer to the orifice than do Dolan's, and in Bullier's 
figure 5 the circular air duct cornes in just below the sides of the orifice, 
with the resùlt of shielding the orifice from deposits ais we hâve beforp 
shown. Andthe whole matter may be summed up in this: That from 
ail that appears the mixing of the gas and air was as likely to occur 
in Dolan's as in Bullier's and so of the forming of an envelope for the 
protection of the orifice. The opinion of the Circuit Court of Ap- 
peals for the Second Circuit does not deal with the necessity of a def- 
inite statement of the locality of the air ducts on the chamber to dif- 
ferentiate his burner from earlier structures. In dealing with the 
subject of the amendment of the application, that court apparently 
held that because it did not appear that other inventors whose rights 
would be prejudiced had entered the-field, and because the original 
drawings sufiiciently show and suggest the claims finally madcy the 
amendment was not invalid. As to the first reason,' while it is true 
that in the case cited (Railroad Co. v. Sayles, 97 U. S. 554, 24 L. Ed. 
1053) Mr. Justice Bradley referred to the fact that other inventors 
might be prejudiced by the amendment as a reason for denying its 
validity, yet that is not assigned as the only reason. It was held by 
this court in Michigan Central R. Co. v. Consolidated Car Heating 
Co., supra, that an amendment whidi brought in the substance of the 
invention without the vérification required by the statute was unau'r 
thorized and invalid. We regret to differ from the opinion of the 
Circuit Court of Appeals for the Second Circuit, but we could not 
agrée without surrendering our owh judgment. 

■ Our conclusion is that the decree should be reversed, and the bill 
dismissed, with costs in the court below and in this court ;^ ■ 
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».MERICAN LAVA CO. çt al. T. KIRSCHBERGBB et aL 

(Circuit Cîourt of Appeals, Slxth Circuit. July 20, 1907.) 

No. 1,649. 

Appeal from the Circuit Court of the United States îor the Eastern 
District of Tennessee. 

Charles Neave, for appellants. 
Louis C. Raegener, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judgè. This is an appeal by the défendant 
below from an order granting a preliminary injunction in a suit for the 
infringement of the Dolan patent, No. 589,343. 

The suit is one coming from the same court as did case No. 1,642, 
American Lava Co. v. Steward (just decided) 155 Fed. 731, and 
the order appealed from was doubtless based upon the holding in 
that case that the Dolan patent was valid. The two causes were 
heard together in this court. The conclusion which we hâve announced 
in the other case is décisive of this, and the order appealed from will 
be reversed, with a direction to dismiss the bill with the costs of both 
courts. 



GENERAL ELECTRIC CO. V. BULLOCK ELECTRIC & MFG. CO. 

(Circuit Court, D. New Jersey. August 12, 19Ô7.) 

L Patents— Ikfeingement—Aematubes. 

The Morrow patent, No. 504,401, for an armature for dynamo electrlc 
machines, clalm 2, whiçh covers an armature core comprislng layers of 
segmentai laminis flovetailed to an Internai supportlng shell, the func- 
tlon of the dovetail connection being to lock the laminœ to the spider 
for drlving purposes, and also to do so in such manner tliat they cannot 
be drlven from the spider by centrifugal force, was not anticipa ted as 
to the latter feature, and discloses patentable novelty ; also held infringed. 

2. Same— Anticipation. 

The Reist patent. No. 559,910, for an armature for a dynamo electrlc 
machine, is void for anticipation as to ail three of its daims. Ciaim 2, 
if possibly novel, heîd not infringed. 

Iri Equity. On final hearing. 

W. K. Richardson and A. D. Salinger, for complainant. 
Thomas F. Sheridan and Clifton V. Edwards, for défendant. 

LANNING, District Judge. The complainant is the owner of the 
Morrow patent, No. 504,401, and of the Reist patent, No. 559,910, each 
for an armature for dynamo electric machines. They are capable of 
conjoint use. Each patent was issued to the complainant as assignée 
of the inventor. The défendant is charged with their infringement, 
and the défense set up as to each patent is invalidity of the patent and 
noninfringement. 
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The Morrow patent was applied for May 13, 1893, and granted to 
ihe complainant, as Morrow's assignée, September 5, 1893. The figures 
accompanying the patent are as foUows : 




p"lB_4-_ 



In the spécification of the patent Morrow says : 

"My invention relates to tlie construction of armatures; its object belng 
to provide eflBclent and economicai means for building up a laminated core 
and securing It to its support or carrier. In carrying out my invention I 
provide an internai cylindrieai supporting slieil, preferably carried by the 
usuai armature spiders lîeyed to a shaft, and on the outer surface of said sup- 
porting sheil longitudinal grooves are eut, into which corresponding pro- 
jections? on the Inner surface of an annular armature core are adapted to fit, 
preferably making a dovetall or undercut joint. The core itseif is composed 
ol segmentai laminse of such proportions that a predetermined number of 



m 
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théBÎmake one layer of i the eôre j and In adjacent layers the segments are 
: 90: !■ arrangea afe 'to Weak; jgints-'. The said; segments are providçd at their 
inner edges with projections àdapted tp fit the grooves, on tlje ,é|ipportiiig 
Shell, and registering with each other wheri thé core Is assteniblea: ♦ *' • 
Referring toiEig, ï, the-eyUndrical supportlng shell A, Is carri,ed on spiders, 
Al, keyed to a shafti A?, In ,thé, ordlnary înanner, At.rëgular intervala 
along thé outer surface of Nid supportlng shell. A, are longitudinal lindercut 
grooves, 'a, Into which' fit the *dovétail projections, b, on the lamiuai, B. In 
making {ip an armature, the spidèrs and supportlng shell aite flrst assembled, 
and the'jlaminee oi shget iroB puhched out lu the shape Indicjated in Ifig. 1 
are slipiied oveiJ the surface' of the said shell, with the projections, a, in the 
grooves, b. • After one, làyer is ta place, another, breaking Joints with the 
flrst, Is pijt on, ànd soon, imtll the armature Is completedi ïbe dotted lines 
in Fig. 1 indicate the eagës of the laminœ in successive layérs, showing the 
manner of '|)reaking joints. It Is obviously unnecessary to hâve the dovetail 
projections ^xactly fil; fhe grooves, as shown in Fig. 1, and this is, moreover, 
manifestly uHdesirable, since nitieh more care is tbereby rendered necessary 
both in punchtng thé lamlnse and in finishing the grooves. Slîght modifica- 
tions are thereforé shown in Figs, 2, 3, and 4. In Fig. "2. tljé outer corners 
of projection, b, are roun^d -as shown at b"^, while the otrter edges of the 
groove, a, are rounded as dnown.'at ai. A flrrn connection Is thus afforded be- 
tween the parts by tlàfeflt of the. beveled edges of the groove and projection, 
while the necessity of a j^feBfect fit at the aoute. angles, which would be dlf- 
ficult of attainment, is obviated. In Fig. 3/ tostead of rounding the edges of 
the groove, a, the laminœ are punched so as to bave a recess, b^, at the in- 
ner acute Éîigles of tljà-dovetall projections. In ail of thèse arrangements, 
howeYeiTv-the proj.ectiûnir"li7"extéhds to the bftttojn of the grbpve,"a, nècessitat- 
ing à careful milling thereof, as well as a smooth edge oh said projection, in 
ord^r to render the parts readily assembled. It is thereforé préférable to 
chs^inber thS groove, as shown at bs Iq Éig. 4. * * * I am aware oîf pat- 
ent No. 493,337, granted t;g Horace F. Parshall March 14, 1893,' and thereforé 
do not clalia broadly an àûnular core supported by and dovetailed to a», in- 
ternalcylindrical, support, but -donfine myself to a core made up of segmehtal 
laminse punched with interna.1 dovetail projections. It is obviousls"^ Qt ma- 
teriàl advantage to.make the laralnae segmentai, rather than annular, since 
the materlal from which they are punched can in this way, be eut much, less 
to waste, wbile by so assemhling consécutive layers as to bréak Joints, as àbove 
set (ôrth, a prâctically solld structure is obtaîned. A further improvement 
consista in the modifications in the shape of the dovetail connections, as de- 
scribed, which render the parts inuch more readily assembled. By making 
the core with internai dovetail projections intégral therewith, a greater 
depth of.freè Iron for the traverse of magnetism is obtained." 

The patent has three clamis, but the second daim only is alleged to 
be infringelL, That claim is as follows : , 

"An armature core comprislng layers of segmentai laminse dovetailed to an 
internai supportlng shell, la which the segments In consécutive layers break 
joints, substantiftUy as descrlbed." 

Morrow was not the first to use segmentai laminse in building up 
armature cores. Nor was' he the first to use Connecting projections and 
grooves between the spider and- the lamiriœ of an armature core. The 
British patent, No. 338,,issued July.6, 1889, to Gibbs & Fesquet; the 
Geisenhoner , patent, 'No. 414,900, dated November ;L2, 1889; the 
British patpht, Np. 19,-011, issited October 18, 1890, to Ëopkinson; the 
TBritish patent, No. 4,858, issued February 7, 1891, to Kapp; the Lun- 
dell patent No. 461,795, dated Octobër 20; 1891; atid the Smith pat- 
étit,^ No.' 4^3,344, , dated February,^_21„ 1893— ail describe segmentai 
laminœ so ?issembled as tQ break joints. In ail of thèse patents ofthe 
prior artf however, except possibly Hopkinson and Smithy'the segmentai 
laminae are fastëtied 'to the frame'ôf the'afrhature by-bolts runnin'g 
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traftsversely through the laminge and parallel with the shaft of the 
spider or armature. In Hopkinson, the method of fastening the laminae 
to the frame of the armature is net described, ûnless it be in the lan- 
guage of the spécification, which déclares that : 

"The friction between the plates Is sufflcient to keep them in place just as 
well as if they were entire rings." 

In Smith's patent the inner périphéries of the laminse are welded to- 
gether, thus obviating the necessity of bolts. In none of the above- 
mentioned patents are there any dovetail connections between the spider 
and the armature. 

In British patent No. 4,303, issued to Crompton March 3, 1884, and 
in United States patent No. 387,343, issued to Crompton August 7, 
1888, the laminae are complète annuli, and are provided on their inner 
périphéries with dovetail grooves, into which are fitted the dovetail ends 
of the arms of the spider. The arms, however, at their inner ends, fit 
into the hub that surrounds the shaft in such fashion that the hub may 
be withdrawn, leaving the arms attached to and held in the laminae by 
reason of their dovetail connections with the laminae. In the spécifica- 
tion of each of thèse Crompton patents it is said : 

"This withdrawal of the central hub or hubs (as the case may be) greatly 
facilitâtes the windlng of the armature coils onto the core. It also facilitâtes 
the insulatlon of the wires, and afterwards permits of easier access to the 
internai surface of the ring-core than has hitherto been the case, and thus 
lessens the cost of repairs or renewals of the coils." 

And in the Parshall patent. No. 493,337, dated March 14, 1893, the 
laminse are complète annuli. The inner periphery of each of the annuli 
Gontains a séries of notches.or grooves, which the patent déclares are 
"preferably of a dovetail or undercut shape." The spécification further 
says: 

"The notches are similarly arranged in ail the disks, so that when the disks 
are assembled the notches will reglster and form grooves running length- 
wise of the core." 

Longitudinal dovetail grooves are also eut in the outer surface of the 
spider. When the laminse are assembled on the spider and properly 
arranged, the dovetail grooves in the spider and those in the laminae 
are opposite to each other, and into them keys are fitted, though the 
spécification says the keys "may be cast intégral with the shell," or 
spider. The keys are made somewhat smaller than the grooves, and 
are fastened in the grooves by Babbitt métal or similar material poured 
therèin. The patentée says : 

"It is préférable to dovetail the grooves and keys, though any suitable shape 
may be given to them." 

This référence to the prior art is sufficient to présent for intelligent 
considération the question as to whether the Morrow patent contains 
any patentable novelty. It is conceded by the complainant that there 
was nothing novel in Morrow's use of segrhental laminje. It is also 
contended by the défendant that there was nothing novel in Morrow's 
use of the dovetail connections between the spider and the laminae. 
But it will be observed that the fuhctions of the dovetail grooves of 
the two Crompton patents are, first, to receive the ends of the spider 
arms for a driving purpose, and, second, to hold the arms in place when 
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the hub is removed. In the Parshall patent the function of the dovetail 
grooves is only to receive the keys, by whîch the laminse are locked 
to the spider, for a driving purpose. But when we tutn to the Morrow 
patent we find that the functionsof the dovetail connections between the 
spider and the laminae are, first, to lock the laminse to the spider for a 
driving purpose, and, second, to do so in such manner that they can- 
not possibly be driven from the spider by centrifugal force. In no 
patent of the prior art did the dovetail connection ever perform a func- 
tion like the second one of the Morrow patent. I think, therefore, the 
Morrow patent was not anticipated by any of the patents of the prior 
art. 

But it appears in the proofs that the complainant shippcd certain 
dynamo electric machines to Mexico on April 27, 1893, and also cer- 
tain other dynamo electric machines to Providence, R. I., not later than 
May 1, 1893. This proof was stipulated into the case by the parties. 
Drawings of thèse machines, made as early as July, 1893, are in évi- 
dence, and the defendant's counsel contend that they show anticipation 
of the complainant's patent, the application for which was not filed un- 
til May 13, 1893. A comparison of the drawings of thèse machines 
with the drawings of the Morrow patent does discipse what appear to 
be striking similarities. But there is no testimony to explain the draw- 
ings thus stipulated into the case, and I f eel sure I would be wholly 
unwarranted in concluding, in the absence of such testimony, that the 
drawings, which are quite intricate, show anticipation. The burden of 
proof as to anticipation is on the défendant, and must be established by 
preponderating and satisfying évidence. It has not been so established. 

As to infringement of the Morrow patent: The functions of the 
dovetail connections in the Morrow construction and in the defendant's 
device, are, first, to furnish such connections between the laminse and 
the spider that the laminae will be forced to rotate with the spider, that 
is, to furnish a driving power, and, second, to hold the laminœ to the 
spider against the centrifugal force exerted by rapid rotation. The de- 
fendant insists that there are thèse différences between the two con- 
structions: That in the defendant's construction there is no complète 
cylinder cast integrally with the arms of the spider, as in the Morrow 
construction^ and that the dovetail connections are between the ends of 
the spider arms and the laminse, and not, as in the Morrow construc- 
tion, between the outer surface of a cylinder and the laminae ; and that 
in the defendant's construction the dovetail projections are on the ends 
of the spider arms and the dovetail grooves in the laminae, while in 
the Morrow construction the dovetail projections are on the laminae 
and the dovetail grooves in the surface of the cylinder. But, in my 
opinion, there is no material différence between the complète cylinder 
of the Morrow construction and the spider arms of the defendant's 
construction, the outer ends of which spread out laterally far enough 
to carry on the end of each arm several dovetail projections, though not 
far enough to form a complète cylinder. Nor do I think there is any 
material différence between the two constructions, in that in the Mor- 
row construction the projections are on the laminae, while in the de- 
fendant's construction the grooves are on the laminae. In fact, the de- 
fendant's laminae hâve alternate dovetail projections and grooves, just 
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as the Morrow construction has. The projections on the laminse of the 
Morrow construction are narrower, and on the laminse of the defend- 
ant's construction wider, than the grooves. The functions of the dove- 
tail connections in the two constructions, however, as already observed, 
are precisely the same. The défendant must therefore be held to hâve 
infringed the second claim of the Morrow patent. 
The figures of the Reist patent are as follows; 
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In his spécification Reist says : 

"My invention relates to dynamo electrlc armatures, and bas for its ob- 
Ject to prdVlde a construction by wMcli such armatures may be tlioroughly 
ventllated, and also to so arrange the construction of tbe supporting structure 
or 'spider,' as it is commonly called, that it may be cast or otberwise formed 
in a single pièce without strains and without distortion. My invention fur- 
ttier consists in tlie détails of the • construction by which I accomplish tbe 
purposes herein pointed out. In armature spiders, as commonly constructed 
heretofore, a number of radiating arms bave been combined witb a central 
body or bub and a rim Connecting -the arms. Where such structures hâve 
been cast In a single pièce ofiatgediameter, tbe rim and the portions adja- 
cent thereto would cool flrst and take a permanent set, the arms would then 
cool, and later tbe.hub, wbich is the largest mass of métal, wonld cool. Tbe 
resuit of this bas Ès^en that strainsîwere set, up in the parts of the structure, 
mainly in the rim and in the arms, So that in'some casés it would be distorted; 
and it bas even, been known to split, either in cooliug or in the process of 
manufacture, vrhen fhé outer sliin would be tUrned ofC. ïhis could be reme- 
died by anneallng, but- -this is an.expénslve and tedious process. I hâve 
thei-efore deviaed, the .construction herein set out. ïhe arms, being uncon- 
nected at the outer ends, exeept by the lamina; of the armature, as pointed 
out herein, are ftee to move under strain set up in casting, and the position 
of the Connecting means between the laminœ and the arms might be ad- 
justed In the course of manufacture to conform to any ti'ifling inequalities." 

In describing the figurés of the patent he says: 

"D is one of the arms of the spider. * * • The arm, D, Is expanded at 
its outer end into a head or face, El The face of this I^éad is eut away at 
El, and two enlargements, E2, Eja, are shown, in each of which is a dovetail 
groove or mortise, F, serying to'hold the laminse of tbe armature in place. 
* * ♦ Thèse laminœ àrç of the usual form exeept that they are provided 
wlth projecting tongues, Gi, Gi, of dovetail shape in the case illustrated, by 
means o%. wbich the arms of tbe spider are connected. The laminie are also 
provided Witb the usual slots, I,' for the colis of tbe armature. A sectional 
casting, H, la also used, and may be either made in several sections, or may 
be a spllt ring, according to the size of the armature. Bolts, K, K, passing 
th^oUgh the rings, hold tbe laminée together. As best shown in Fig. 3, ven- 
tilating spaces, G^, are left between the several groups of the laminae; this 
being a well-knOwn construction.". -. 

Figure 4 is referred to as shôwing "one of the laminae," witii- its pro- 
jecting tonguesj G^. Figure S is also referred to for the purpose of 
showing, by the dotted and fuir Unes, the manner in which thé. laminas 
breàk joints. The construction thus 4escribed, says thç inventer, "is 
exceedingly efficient, in that any inequ^lities occurring from heating in 
the armature are taken up without causing undue strain, and the parts 
are free to move Within reasonable lirnits, as will be readily appa;rent." 

The daims are three in number, each of which, the complainant char- 
ges,; is infringed by the defendant's device. They are as follows:. 

"1. In combination, an armature^spider having a central boss or hub, sep- 
ara te arms radiating therefrom, the arms beihg provided upon their outer ends 
witb dovetail grooves.'and lâminœ having dovetail projections fitting in the 
grooyes, thus Connecting the arma. 

"2, In combination, an armature-spider having a central boss or hub and 
separate radiating arms, tbe ''arms having dovetail grooves upon their outer 
ends, lamlnse arranged in groups and having dovetail projections fltting in the 
grooves,, and elamping-rings^ for holding the laminae in position. 

"3. As a new article of ipanufacture, an armature-spider for a dynamo- 
electric machine, comprislng 'a central boss or hub, separate arms radiating 
therefrom, tbe arms having expanded. faces, and dovetail grooves in the ex- 
panded faces." ^, 
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. The défendant' insists that ail of thèse claims were anticipated, in the 
prior art. The file wrapper shows that the application for the patèrif 
Gontained six claims. Of thèse, claims 1 and 4 were as foUows : ; 

"1. In combination, an annature-spider havin/; a central boss or hub, and 
arms radiating tberefrom, with laminsa Connecting the ends of the arms 
together." 

"4. As a new article of manufacture, au armature-spider for a dynamo- 
electrie machine, eonsisting of a central boss or hub, separate rarms radiat- 
ing therefrom, and means for attachlng the armature laminaa directly to the 
outer ends of the arms." 

Thèse two claims were rejected, because they contaihed nothing pat- 
entable over Fitch, No. 293,441, Orton, No. 309,'('35, Keith, No. 353,- 
310, Thomson, No. 400,973, and Collins, No. 451,894. 

Glaim 6 was as follows : 

"6. As a new article of manufacture, a sheet métal lamina for the arma- 
ture of a dynamo electric machine, comprising a body portion çonforming to 
the eurves in the armature, and projecting dovetail lugs or tongues for se- 
curing the lamina in place." 

This claim was rejected upon the Morrow patent, now in suit. 

After the rejection of claims 1, 4, and 6 of, the application, a snbsti- 
tute for claim 4 was filed, differing from that claim only in making lie 
clause "separate arms radiating therefrom" rèad "separate arms radiat- 
ing therefrom having expanded faces." The suBstituted claim was also 
rejected,. upon Lundell's two patents, No. 461,795, and No. 487,755. 
Reist submitted to the action of the Patent Office and authorized ail of 
thé rejected claims to be canceled. Claims 2, 3, and 5 of the applica- 
tion were thé only ones allowed, and they became • claims 1, 2, and 3 of 
the patent, which the défendant now insists are also anticipated. , 

A compârison of the original claims, 1, 4, àhd 6 with the patents up- 
on which those claims were rejected makes it clear, I think, that their 
rejection by the Patent Office was based on the conclusion that they 
were too broad. This conclusion, I also think, was correct. The pat- 
ents upon which the rejection was made disclosed combinations which 
exactly fitted the broad and gênerai descriptions of the rejected claims. 
That the patentée was himself convinced of this is shown by the fact 
that he authorized the cancellation of the claims. Bèaring in mind the 
rule of the patent law that a claim allowed by the, Patent Office cannot 
bë ëo construed as to be the équivalent of a canceled claim, as well as the 
rule that a claim anticipated by an older invention is void, we find that, 
if the combination described in claim 1 of the patent possesses any novel 
feature whatever, it is only in the fact that the arms hâve at their outer 
ends "dovetail grooves," and the laminse "dovetail projections fitting 
in the grooves." But I hâve held, iri an opinion juët filed in Westing- 
house Electric & Manufacturing Company v. Prudential Insurance 
Company of America, 155 Fed. 749, that there is no material différence 
between an armature spider which has a central hub with arms radiat- 
ing therefrom connectéd at their outer ends by a rim or cylinder and 
an armature-spider which has a central hub with arms radiating there- 
from not connectéd at their ends hy a rim or cylinder. The Morrow 
patent^ one of the two patçptis now in suit, discloses an armature-spider 
which has (1) a central hub; (3) arms radiating therefrom connectéd 
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at their outer ends by a rim or cylinder; (3) dovetairgrooves in the 
outer surface of the cylinder; and (4) laniinae having dovetail projec- 
tions fitting in the grooves. The Reist patent discloses an armature- 
spider which has (1) a central hiib; (3) arms radiating therefrom hav- 
ing at their outer ends expanded faces, but not sufficiently expanded to 
form a complète rira or cylinder; (3) dovetail grooves in the outer 
surfaces of the expanded faces; and (4) laminse having dovetail pro- 
jections fitting in the grooves. I can find no substantial différence be- 
tween the combination disclosed by, though it is not claimed in, the 
Morrow patent, and the combination described in claim 1 of the Reist 
patent. Claim 1 of Reist is anticipated by Morrow. 

What has been said of claim 1 disposes also of claim 3, It diflfers 
from the spider disclosed by the Morrow patent only in the fact that 
the outer ends of the arms are not sufficiently expanded to form a com- 
plète rim or cylinder. 

Claim 8 requires further considération. It is for a combination, the 
éléments of which are (1) a central hub; (2) separate radiating arms; 
(3) dovetail grooves on the outer ends of the arms; (4) laminse ar- 
rangea in groups; (5) dovetail projections on the laminse fitting in the 
grooves; and (6) clamping rings for holding the laminse in position. 
By arranging the laminse in groups, provision is made for the ventilat- 
ing spaces, G", referred to in the spécification. The separate radiating 
arms (that is, arms the outer ends of which are not connected by a con- 
tinuons rim or cylinder) and the ventilating spaces between the groups 
of laminae secure one of the objects of the combination stated in the 
spécification, which is "a construction by which such armatures may be 
thoroughly ventilated." If we consider the third and fifth éléments of 
the combination — dovetail grooves on the outer ends of the arms and 
dovetail projections on the laminae fitting in the grooves — as the équiva- 
lent of dovetail grooves on the laminae with dovetail projections on the 
outer ends of the arms, as I think we should do, the six éléments of 
the combination are ail old. I am convinced that the combination is a 
very useful one; but, after careful considération, I hâve reached the 
conclusion that it does not set forth any patentable novelty. Its lan- 
guage is so gênerai that it can be read upon either of the prior Cromp- 
ton patents. Each of thèse patents describes an armature-spider which 
has (1) a Central hub; (2) separate radiating arms; (3) dovetail 
grooves in the laminae (which are the équivalent of dovetail grooves in 
the outer ends of the arms of the claim now under considération) ; (4) 
laminae arrahged in groups; (5) dovetail projections on the outer ends 
of the arms fitting in the grooves in the laminae (which are the équiva- 
lent of dovetail projections on the laniinae of the claim under considéra- 
tion) ; and (6) clamping rings (or "washers," as they are called by 
Crompton) to hold the laminae in position. I hâve therefore been 
obliged to conclude that claim 2 of Reist is anticipated by Crompton. 

If I am iri error in holding claim 2 of the Reist patent to be invalid, 
still'the complainant has failed, I think^ to show infringement of that 
claim. It is a combination claim. An infringing device rnust embody 
ail the éléments' of the claim. I find nothing in the record explaining 
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how the defendant's laminae are held in position. If the défendant uses 
a clamping ring, the complainant has not shown that fact. ' 

The find conclusion reached is that the complainant îs entitled to a 
decree adjudging the défendant an infringer of claun 2 of the Morrow 
patent, but not of the Reist patent. 



WESTINGHOUSE ELECTRIC & MFG. CO. v. PRUDENTIAL INS. 00. 

OF AMERICA. 

(Circuit Court, D. New Jersey. August 12, 1907.) 

Patents— NovELTT and Inpbihgement— Pastening Means fob Coke Plates. 
The Nolan patent, No. 582,481, for fastening .means for core plates 
of electrlcal machines, consisting of a ring for holding the lamlnee of an 
armature In place, deseribes a useful devlce ; but, In vlew of the prevlous 
common use of rings for a simllar purpose in other structures, claims 1 
and 3 are vold for lack of patentable novelty. Claims 2 and 4 Include 
as an addltlonal élément a shoulder bearing agalnst the ring to retaln it 
In position, and were not antlclpated, and disclose invention; also held 
infringed. 

In Equity. On final hearing. 

William K. Richardson and A. D, Salinger, for complainant. 
Thomas F. Sheridan and Clifton V. Edwards, for défendant. 

LANNING, District Judge. The question presented by this case is 
whether the défendant has infringed complainant's patent No. 582,481, 
dated May 11, 1897. The patent was issued to the complainant as as- 
signée of Edwin E. Nolan. It is entitled "Fastening Means for Core- 
Plates of Electrical Machines." In his spécification Nolan says : 

"My Invention relates to electrlc generators and motors, and has particular 
référence to meabs for fastening the laminse of the cores of such machines In 
position, The object of my Invention Is to provide a; simple, inexpensive, and 
eflaclent means for fastening the lamlnee of the cores of electrical machines 
together, and to the casting constituting the support of the same, and one 
which may be readlly inserted and as readily removed when it is desired to 
dismember the machine for any purpose." 

The claims are four in number, and the charge is that each of them îs 
infringed. They are as follows : 

"1. A core for electrical machines, comprising a casting having a cyllndrlcal 
surface and provlded wlth a clrcumferential flange at or near one end and a 
circumferentlal groove at or near the other end, an annular plate adjacent to 
saia groove, laminse clamped between the flange and the annular plate, and a 
fastenlng-rlng located partlally in said groove and bearing agalnst the outer 
sjde of said annular plate. 

"2. A core for electrical machines, comprising a casting having a cyllndrlcal 
surface and provlded wlth a clrcumferential flange at or near one end and a 
clrcumferential groove at or near the other end, an annular plate provlded 
wlth a shoulder on Its outer side, lamlnse clamped between the flange and 
the annular plate, and a fastenlng-ring located partlally in said groove and 
bearing agalnst the shoulder on said plate. 

"3. A core for electrical machines, comprising a casting having a cyllndrlcal 
surface and provlded wlth a clrcumferential flange at or near one end and a 
clnnUQferential shoulder of lessdiameter at or near the opposite end, an an- 
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.nijlar.|)Iate adjacent to said sh.<)ulder, lamlnœ betw^P sa^d annular plate and 
the flange oh tjhe càstlnà ànU a sprlng-flng Ihterposed bètween sàld amiùla.t 
plate ^and. sald'shouldfef. '' ■' ; ',';'■' , " 

>'"4..A corô'for electrlcal machiiièsj compristng a Casting. havlng a éyllnàrlcal 
surface .and :provided witftra flftnge a<îjaeent tb one end' and with a shquldêr 
adjacent to the opposite end, an annujar plate provided with a shoulder, 
laminœ betvveen said annular plate aiid thé flangé On' the casting, arid a 
spring-ring interposed between the shoulder on the annular plate and the 
shoulder on the casting." 



louiuer on ïue casnng. 
The.figures aii;iexed to the patent are ,a$,fQllows: 




, The' parts referred to in, the first claini .are the., casting ha.'ving a 
•cylindrical surface, 2; thedrcumferential/flangej 3; the circumferefl- 
tial groove, 4 ; the annular plate, 5 ; the laminœ, 6 J and thè fastening- 
ring, 8/' Thé' p'arts'-;rèfer';;,ed'fo second clairii are the càstïng hay- 

ing a cyïindriçal surfa.cei'^ ; the circumj^erential flange, 3; the circum- 
iferential groove> 4; the annular plate,.5:;-.the shoulder, ît|on the outer 
side of the annular plâtei; ' the laminse;'i6'5 -and the fàstening-ring, 8. 
The parts referred tq, Jn the third cla'îm ar^, tlie casting .tiayihg a 
cyliridrical surface,, 2; thé çircumferentiàr flange^ 3; the circumféren- 
tial shoulder, 4a; ,èie; annular plate, 5 ; the laminse, 6; and the spning- 
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ring, 8. The parts referred to in the fourth claim afe the casting hav- 
irig a cylindrical surface, 3; the flange, 3; the shoulder, 4a; the an- 
pular plate, 5 ; the shoulder, 7, with which the annular plate is provid- 
ed; the laminge, 6; and the spring-ring, 8. 
In the spécification Nolan f urther says : 

"In order to assemble theiparts In the position shown in Fig. 1, ttie Iamin«e 
constituting tlie outer portion of tlae core are iirst built up.upon tlie casting, 
2, and tlie annular plate, 5, Is then placed in position and pressed inward 
against the plates by any sùitable mecbanlsm to a point slightly beyond that 
shown in the dravvings. The riug, 8, is then sprung into place in groove, 4. 
when the plate, 5, is released and springs outwatd against the sald ring. 
The parts are thus rigidly clamped in position, and by reason of the shoulder, 
7, theré Js no possibility of the fastening-ring, 8, being thrown out of its 
normal position by centrifugal 'force due to rotation of the armature. It will 
be reailily seen that, if it is desired to separate the parts Of the core, it will 
be.merely necessary to subject the plate, 5, and laminae, 6, to sufflcient pres- 
sure to permit the ring, 8, to pass the shoulder, 7,' when It may be sprung 
out q{ the groove, 4." 

The distinguishing feature between the patent iri'siiit and the defend- 
ant's device is that in the patent in suit the casting. S; is provided with 
a cylindrical surface, while in the defendant's deyicè' the casting is pro- 
vided with three arms having curved- ends, and nbt a continuous cy- 
lindrical surface. This différence, however, is Cleârly' an immaterial 
one. Irideed, Prof. Kenhëlly, one of the experts who testified for thè 
défendant, himself says : ' " ''" 

"The Mue print of the Bullook construction [the defendant's device] sho^fs 
a, spider of three arms provided with one Intégral flange, D, and one moyaWe 
flapge, A. This spider is not a cylinder, but may be regarded as the equlTO- 
lent of a cylinder. It may be called a cylindrical spider. On the cylindrical 
spider are mounted a number of core-plateà, assembled and fastened betwéen 
the flanges. The movable end-flaiïge is clamped by "a lock-ring resting fn a 
groove, or in a séries of three grooves, one on each arna'of the spider. If 
the spjder were a true cylinder, this groove would be a cylindrical groove. 
The defendant's Bullocli construction, as represented in; the bine print, is the 
ordinary construction of the prîprart, of a flxed flange and a movable flange, 
with^à clâmping device of the çalendering^rolls of the prior art, viz., the locK- 
rings of the Perliins, Granger^ and Ingram patents. The structure ■ of the 
Bulloek armature blue print difCers from the structure of the figures in the 
Nolan patent in suit \n certain détails. For example, the Bullock lock-ring 
has square cross-sectlon. The Nolan lock-ring bas rectangular cross-section, 
being relatively tàli and narrow. The Bullock groove has a width about 
twiee as great as the width of the lock-ring; whereas, the Nolan groove in 
the cylinder is but littie wider than the lock-ring. The recess in the outer 
side o{ the movable flange has à depth of about one-slxth of the width of the 
loèk-ring in the Bullock co:nstruction, and about half the width of the lock- 
ring in the Nolan construction. The Bullock supporter Is a spider pf three 
arms; whereas, the Nolan supporter is a spider of three arms eoveted-by a 
cylinder. AU of thèse, différences, I regard as immaterial, ,ànd as matters of 
mère détail." 

The retord of the case shows that from 1882 down to 1897, when the 
patent in suit was granted, three différent méthods had been eniployed 
for holding in their places the laminas of an armature; The first may 
be designated as the "pin tnethdd," the seçonçl as thé "shaft-nut metii- 
od" and the third as the "boit niethod." •Th'e'method described':iii'the' 
patent iri suit may be called the "spring^lring' methbd." Thè pin meth- 
od, illustra tedby the WestôÂ patent, No. é0r,^éS, applied îof Septërii- 
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ber 33, 1883, îii the very early stage of the art, is unsatisfactory, because 
the laminœ, which are held in position by pins driven into a wooden hub 
surrounding the shaft, are likely to be displaced by the jarring and 
rapid rotation of the armature. The shaft-nut method is one by which 
the laminse are held in position by a nut screwed on the shaft. This 
method is ill-adapted to very large armatures, in which the laminae 
are not seated on the shaft, but, as in the patent in suit, on the outer 
surface of a spider rigidly mounted on the shaft. By the boit method 
the laminae are held in place by bolts running parallel with the shaft 
through the laminse. This method has a disadvantage in the fact that 
the bolts must be placed so near to the shaft or to the outer surface of 
the spider as to be eut of the magnetic circuit, or, if they be within 
the magnetic circuit, must be insulated. Another disadvantage, is that, 
as the bolts in large machines are necessarily many in number (there is 
an illustration in the record of a machine having 40 or 50 of them), 
there is diiïiculty in threading the laminse on the bolts. A disadvantage 
common to both the shaft-nut method and the boit method is that the 
nuts are likely to loosen, so that the laminse are not held firmly in their 
positions. It is possible that the use of the spring-rîng method is not 
always practicable; but, where it is, its advantages over the other 
methods in use are obvious. The spring-ring fitted in a groove, and 
held in position in the manner described in 3ie patent in suit, cannot 
recède from its position. It is not necessary to insulate it. It is ap- 
plicable to large machines. It is easily placed in position, and easily 
removed, so as to permit, with slight expense, the assembling and re- 
moval of the laminse. The device of the patent in suit is therefore a 
usefui one ; but the question is : does it rise to the dignity of invention? 
The évidence shows that a large armature sometimes revolves with 
a speed, at its surface, of one mile or more per minute. In such an 
armature the centrifugal force is so great that it is désirable to hâve the 
spring-ring, where it is used, held firmly in the groove, Clainis 1 and 
3 omit any référence tO a shoulder on the outer side of the annular 
plate, and they are fully satisfied by annular plates resting against the 
inner surface of the spring-ring, without any shoulder on the annular 
plates for holding the spring-ring in its groove. While nothing in the 
prior art relâting to electrical machines has been referred to which 
clearly shows the use of a spring-ring for holding the laminse in posi- 
tion, the use of such a ring for holding together the parts of a machine 
has long been well knowii in other mechanical arts. An illustration of 
such use is to be found in the Grangèr patent, No. 407,858, issued in 
1889. That wàs a patent for a cloth-calendering roll. The roU, con- 
sisting of corn husks and cotton, is built up on a shaft and solidified 
by hydraulic pressure. A. each end of the roll is a metallic head-piece, 
and the roll, thus construeted, is locked in its position by a split-ring, 
adjacent to the outer part of each of thp head-pieces and fitted in an 
annular groove on the shaft. The Perkins patent, No. 355,036, grant- 
ed in 1886, is for a pàper-calendering roll. It describes n roll mOunted 
on a, shaft, with a metallic head-piece at each end, The head-pieces, 
with the int^rvening roll,, are held in position by two split-rings, located 
in finnular grooves on thçishaft just outside of the head-pieces. There 
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îs also a German publication of Ganz & Go., referred to in the record, 
which appeared in 1892. A drawing accompanies the publication, and 
shows a small armature with thelaminse seated directly on the shaft and 
clamped between two end plates. It also shows that the plate at one 
end of the laminse is held in position by a device the nature of which 
is not explained in the publication, but which, it is clear, is not a nut. 
It seems to me to illustrate a split-ring. I think the use of a split- 
ring for holding the parts of a machine in position in the manner de- 
scribed in claims 1 and 3 of the patent in suit, was, at the date of is- 
suing the patent, an old and very well-known use. Whether such a ring 
be used for keeping in their proper positions materials mounted on a 
shaft for the construction of a cloth-calendering roU or a paper-calender- 
ing roU, or a core for an electrica! machine, it has but the one function. 
In my judgment, therefore, claims 1 and 3 are invalid for want of pat- 
entable novelty. 

But claims 2 and 4 each contain an additional élément, namely, the 
shoulder on the outer side of the annular plate. This shoulder extends 
over the split-ring, and its function is to keep the ring from being 
thrown out of its groove by the centrifugal force of the rapidly revolv- 
ing core. Nothing like this device is disclosed in any prior patent to 
which référence has been made. The Westinghouse patent, No. 582,- 
494, granted on the same day as the patent in suit, shows a groove 
in the outer surface of the casting, and also a groove in the inner 
periphery of the annular plate. When the annular plate is placed on the 
casting against the laminse and pressed to its position, the two grooves 
arc opposite to each other. Into thèse grooves molten Babbitt métal 
or other fusible métal is poured, through openings provided for the pur- 
pose, where it quickly solidifies and forms a ring holding the annular 
plate in its position. The Lusk patent, No. 508,177, the Weisell pat- 
ent, No. 537,569, and the Harris & Browning patent, No. 61,630, are 
for imprôvements in nut-locks. Notwithstanding the insistment of 
counsel for défendant that thèse patents disclose anticipations of claims 
2 and 4 of the patent in suit, I think they fall far short of it. They 
might, perhaps, be regarded as anticipations of claims 1 and 3 ; but they 
embody no device for overcoming the efïect of centrifugal force. The 
devices described in them simply prevent the loosçning of nuts on bolts 
and shafts. 

In my opinion the complainant's patent is good as to claims 3 and 4, 
and invalid as to claims 1 and 3. I think, also, the defendant's device 
is an infringing one as to claims 3 and 4. 

There will be a decree in accordance with thèse views. 



DIAMOND STONE SAWING MAOH. C50. OF NEW YORK v. BROWN et al. 
(Circuit Court, E. D. New York. August 16, 1907.) 

1. Pate'htb— Measuee of Damages itob Infbingement— License Fee. 

An agreement between the owner of a patent and 12 licensees, fixing a 
tmifonn licesse fee to be patd by eacli for the use of the patented ma- 
chine, togetlier with the exaction of the same fee from subséquent li- 
cënsees, is sufficlent to establish a gênerai acquieseence in the reasonable- 
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nesfs ,of such fee and to make It a proper measure of tho damages recover-i 
ablc; for -à subséquent Infrlngement by a stranger ,to such licenses; but 
It cah be accepted only as flxlng the market value of tbe use of the ma- 
chine frbm^ and after the tlme when the first agrèëiîBent was made, and 
any recoveqri for Infrlngement prier to that time must be based on other 
évidence, j 

2, SaME— INTÈKEST.'-. .; 

Damages for Infrlngement bf a patent can be consldered as liqul- 
dated, where an established llcense fee rendors such damagfis easily de^ 
terminablé, '6ut ail Infrlnger Is Uable for interest ou such damages only 
from the dat»; when he Incurredthe obligation to pa;y damages, and not 
from the date M'hen the> license fee became payable. . 

[Ed. Note.-7-For çaseg , kl point, see Cent. Dig. vol. 38, Pateifta, § 581.] 

Iti Equity. Suit for irifringement of a patent. Ofi exceptions to 
report of spécial mâstër. ;' ' '" . 

Man &' Prothéroe (James G. KJ. Xée, of counsel), Sois,, for corri- 
plainan1;.j ,, - , ,: 

Mas^içlc:& Jolies (Ch^s. S. jories, bf cownsèl), Sols., for défendants. 

CIÎATFIELD, !d;strict Judge..; The complain|arit îs^tîie owner of a 
patent, ■yynjph, after considérable litigatipn, was upheld by a decree pi 
this cptirt. '(Diamond, Stone $a:j\^ing Hacbine Co. v,! ,^rown et aj. 
[C. C] 130 Fed., 896), and t^ie matter of damages for înfringemeint 
referrè,d. to; a, spécial niastenvl^bé spcçial master has^rèported that, 
upop , i\[overpber 1, 1901, theî'côrrjplairi'ant established -a license fee, 
amountingtto $360 per year for, each machine, payable, quàrterly, the 
firgt quar^éfjiecpming due fqr the first paymènt under this license upoii 
the lOth .oï December, 1901, ând that this license fee shdùld be taken as 
the basisof estimating the damage tpth^complàinant by the'infringè- 
ment by the ,4rfsBdahts of the com'pla^^^ patent. The master re- 

ports that np, évidence has beén'ôfferèd ôf any profits accruïng to or 
rec^iyédiby the défendants frorn the Use of the sàid; patent, and that 
the défendants herein abandphèd the use of the ihfriilgmg mechanism 
upon th^ 27^tb!dày of J^nuary, 1903. The master has tïièrefore found 
the total, àihountof damages to the compïainant, for thé tise of two 
machines from Novçmbér 1, Ï90l, to January 37, 1902, at the rkte of 
$360 pèr .year for each machine, tb be the sum of $180, upon Which 
amourit be allows iritèrèst from Deccmber 10, 1901, to the date of thé 
feport..^. ^ , 

The côitlplàinant has excepted.to the' mastér's finding upon the 
ground that, the licenèe fee of $360 per year being found by the 
master as a proper measure of damages, such dâniages shpuld bave been 
computed for the entîre period during which ihe défendant ihfringed, 
or from a date six years prior to the beginning of the action. The 
défendants bave excepted to the mastér's report upon th'^ ground that 
the license ,feeof, $360 was, as a matter pf fact, the basis of settlement 
for irtfringëmèht by othèr parties,' ànd that such a settlement' îs not ad- 
missible in 'évidence, eithiér as a liceri^e'ïee for future tiàe alone or as 
any measure^of damages for infringernents by a party pther thas-th^ 
one agreeing tipôii the âmount specified as a basis of settlement 

The teStimdnyShowS' that on behâl:ffriJ':a2''licensees a," license* rate of 
$300 per'yWjiw'as.pfferëd to the.çonlt)làînaht'pn, or kl^ùt thé' lOth of 
October, 1901, ând that after considération and hegotiations the amount 
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of $360 per annum, payable quarterly, was fixed upon 9,s a license fee. 
It further appears in the testimony that the questions of infringement 
and of liçense were kept entirely apart during the negotiations, and the 
master bas found as a question of fact that the payment of $360 was 
fixed upon as a license rate, and not as a basis of settlement for prior 
infringements. . 

The case of Westcott v. Rude (C. C.) 19 Fed. 832, upon appeal Rude 
V. Westcott, 130 U. S. 153, 9 Sup. Ct. 463, 33 L. Ed. 888, settles be- 
yo|id argument the doctrine that a sq-called license fee or royalty, 
agreed upon as a basis of settlement for past infringement, cannçt 
be used as an estimate of damage in a suit against other infringing 
parties. The opinion in the Suprême Court also holds that a license 
(page 165 of 130 U. S., and page 468 of 9 Sup. Ct. [32 L. Ed. 888]) 
"must be common — that is, of fréquent occurrence^-to establish such 
a market price for the article that it may be assuraed to express, with 
référence to ail similar , articles, their salable value at the place des- 
ignated. In order that a royalty may be accepted as a measure of dam- 
ages against an infringer, wha is a stranger to the license establishing 
it, it must be paid or secured before the infringement complained of , 
it myst be paid by such ^ number of perspns as to indicate a gênerai 
acquiescence in its reasonableness by those who hâve occasion to use 
the invention, and it must be uniform at the places where thp licenses 
are issued." Upon the finding of the-raaster, which seems to be sup- 
ported by the évidence, that the royalty received by the complainant was 
a license, and not a settlement for prior infringements, the conditions 
laid down in Rude v. Westcott by the Suprême Court seem to be ful- 
filled, and the amount of this royalty is, therefore, not only compétent 
as a mea^sUre of damages against the défendante 'herein( who are 
strangers to the license creating this royalty), but, also its exaction 
from-the yarious parties desiring to.use the cpmplainant's patents, 
Subséquent to the date of fîxing the amount of royalty, establishes 
Stich a uniform custom as to justify the finding of the master -that this 
royalty ca.n be taken.' as a measure of damages in this action. 

As to the period for which damages should be allowed, the report 
of thc' master is apparently correct. No évidence is offered to show 
what the va'lue of the license (what might be calléd the miirket price 
pf such al.Jicense:) would hâve bèën prior to the fixing of the royalty 
upon thç Ist of Npvember, 1901 ; and, while it may be inferred that 
the rate agreed upon was as reasonable for one period as another, 
nevertheless, in the absence of testimony, the market value of a priv- 
ilège can be estimated only from the price which is charged, and with- 
but additional proof can apply only to the period for which it is charged. 
Thiis the master bas no évidence on which to base any finding as to 
the market value of a license by the complainant before the Ist day of 
November, 1901, The testimony and the licenses tfiériiselves which 
hâve been introduced in évidence, show that the varions licenses were 
not executed and delivered upon the first day of the period for which 
damages hâve been allowed, viz., November 1, 1901 ; but the negotia- 
tions' ïéading up to the fixing of'the price of a license, and a détermina- 
tion of what that price should be, preceded the date of the first license, 
which wâs November 1, 1901, and lùierefore, the master's finding that 
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the license fée Wâs eStàblished ùpon that date seems to the court to be 
correct. . 

The master reports that the license fee became liquidated damages, 
on which interest is âllowable, as Soon-as thé license fee was established, 
and that such interest should run from December 10, 1901, the date at 
which the first quarterly payment of the license fee on licenses issued 
prior tb that date was made payable. The court cannot see how dam- 
ages in an action of this nature can be considered liquidated, except 
upon the theory that, a market prîce or license value having been es- 
tablished, interest should be allowed upon that market price from the 
time wheii this value becomes fixed and easily determinable. It hav- 
ing been decided that the value of this license is $360 a year, and that 
upon the 27th day of January, 1903, the défendants had incurred an 
obligation to pay damages according to this market value, amounting to 
$180, it seems that the complainant should be entitled to interest only 
from that date, and to this extent the report of the master will be 
modified. 

Except as indicated, the exceptions of both complainant and défend- 
ants to the master's report will be overruled, and the complainant may 
hâve a decree for the sum of $180, with interest from January 27, 1903. 



SOUTHERN RY. CO. v. McNEILL et al. 
(Circuit Court, E. D. North Carollna. August 25, 1907.) 

1. CaBBIÉES— REGULATION OF RATES— STATUTES— IMPLIED RePEAL. 

Laws N. 0. 1907, p. 252, c. 217, regiila{lng passénger and frelght rates 
withln the state, contains no provision repeallng laws In existence at 
the ,tlme so far as the frelght rates are concerned and wlth référence 
to passénger rates, but only contains section 6, which repeals Révisai 
1905, § 2618, requlrlng ail rallroad companles to furnlsh flrst and second 
elass passénger accommodations. Eeld, that ail laws in existence at 
the time of the passage of the act of 1907, and not inconsistent there- 
with, were stiU in force, under the rule that a statute will not be constmed 
as implledly repeallng a prior one on the same subject, unless there Is an 
Irreconcilable repugnancy, or the new law is Intendèd to supersede the 
prior one and comprise in Itself a complète system of législation, 

2. Same. 

Révisai N; C. 1905, § 2567, subseC. 9, conferring on railroad companles 
the rlght tq make passénger rates witliin a maximum of flve cents a 
mile, repealed by implication section 1099, subd. 1, which imposed on the 
North Carolina Railroad Commission the duty of making passénger rates. 

3. Same. 

Révisai N. C. 1905, 8 2567, subsed 9, glving railroads the right to make 
passénger rates within a llinlt of flve cents a mile, was repealed by Laws 
- 1907, p. 675, e. 469, § 7, extendlng and enlarging ^e powers of the Cor- 
poration Commission. ■ 

4; Caeeiess— Statutobt Régulation. 

Laws iN, C. 1907, p. 252, c. 217, to prevent unjust discrimination ta 
frelght and paâsenger rates, and to flx the maximum charges therefor, 
^ and Aét Màrch 11, 1907, to extend and eijlarge the power of the Cor- 
poration Colnmtssioa, are not self -executing. 
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6. Statutes— Construction— Repealed Acts. 

It iis proper to conslder a repealed statute In arriving at a partlcular 
construction of existing acts. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 44, Statutes, §§ 299, 
802-306.] 

6. Oabbiebs— Régulation— Rates— Injunction—Paeties. 

The North Carolina Rallroad Commission being required by Ravisai 
1905, § 1106, to make rallroad rates subject only to the limitation con- 
talned in Laws N. C. 1907, p. 252, c. 217, the members of sueh commission 
wére proper parties to a suit to restrain enforcement of such chapter 
because of unconstltutlonality. 

7. Courts— Fedeeai, Couets—Jueisdiction— Action Against State — Ac- 

tions Against State Officebs. 

The Korth Carolina Corporation Commission and the Attomey Gen- 
eral belng speeially chargea by Révisai N. C. 1905, §| 1066, 1113, 5380. 
and Laws 1907, p. 251, c. 217, | 2, with the enforcement of such chapter, 
a suit against the Attomey General and the members of the commis- 
sion to restrain the enforcement of the chapter, and other slmilar laws, 
because of alleged unconstitutionallty, was not a suit against the state 
wlthin Const. U. S. Amend. 11, providing that the judicial power of the 
United States shall not extend to any suit against one of the United 
States by cltlzens of another state, or by citizens or subjects of a foreign 
state. 

{Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, H 
840, 844%.] 

8l Attobnkt Genbbal— Duties— Cabbiebs— Statutoby Régulation. 

Révisai N. G. 1905, § 1113, provides that the Corporation Commission, 
whenever In Its Judgment any corporation has violated a law, shall flrst 
give notice of such violation to the oflCending corporation, and, in the 
event of a fallure of the corporation to comply with the law, shall forth- 
with présent the facts to the Attomey General, who shall taise such 
proceedings thereon as he may deem expédient. Held, that such provi- 
sion is mandatory, and Imposes a duty on the Attomey General when 
called on to prosecute any suit or action whlch may be deemed necea- 
sary to secure the enforcement of the rallroad rate laws of the state. 

9. WoEDS AND Pheases— "Speciallt Chabged." 

The words, "speeially chargea," when used in connection with a state 
offlcer's duty to enforce a statute, are not limited to a case where the of- 
flcer Is expressly commanded by the statute to bring suits for penalties or 
prosecute offenses under the act, but Include every case where the offlcer 
is charged by hls gênerai duties as a law offlcer of the state to enforce 
the statute. 

10. WiTNEssES— Ceedibilitt- Mattebs oï Opinion. 

Where a prlor affldavit of a wltness contained facts based only on an 
estlmate, not intended to be treated as matters of fact, such affldavit, 
though containing statements inconsistent with the wltness' subséquent 
testimony, did not affect his credibility. 

11. CONSTITUTIONAL LaW— UNCONSTITUTIONAL STATUTB— PoWEB 01" FeDEBAL 
COUBTS. 

The fédéral courts hâve power to déclare an act of the state or fédéral 
Législature invalid when shown to be répugnant to the Constitution. 

12. Caebiebs— Rates— Régulation— iNJUNcnoN. 

Révisai N. C 1905, § 1082, providing that no Judge shall grant an in- 
junction restralning order or other process staylng or affiecting durlng 
the pendency of any appeal, the enforcement of any détermination of the 
Corporation Commission flxing rates or tares without requirlng as a con- 
dition précèdent the exécution of certain bonds, etc., indicates that the 
Législature intended not to Interfère with the remedy by ïujunctlon in 
cases where It appeared that the rates flxed were conflscatory, etc. 
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13. Same— PEOFITS. ., ■■, r:, .,,:i;,:1i , ,.,-■, .-v-. , -h , -; 

: Whlle a railtoadsJsiinot entitled! to earaa profit on every mile of Its 
road nor on every article carrled by It, It.is nevertheless entitled to earn a 
reasonaWe profit on itB' çntlre intrastate business. ,:-,.,. ; 

14. Same— Raileoads— Maximum Rate Law — Peelimihaey iHJtTNCTidN — 

CONTINUANCE—iBBEP ARABLE INJUETT— ItlULTIPLICITY OF, SUITp. 

...In a suit to réstraln enforcenient o)C Laws N. G.,1907< p. 252, c. 217 

,, et seq., flxjng piaj:îmum passengèr rateSi and, providing for the estïijilish- 

: ..ment of frejght, pâtes for rallroads withinthe state by the North Carolina 

, , , Railr(i>ad Commissiop, on. tbe ground tlii?.t tùe, rates flxed and proyided 

for wère unreasonably low and eonflscatory,, an(J that.tîie act ycas uncon- 

stitutional as depriving complalnant of lis property without due process 

of 'law;<à prima fàcie. case was made by undlsputed évidence, on the hear» 

ing of a motion to continue a temporary injunction restraining enforce- 

• mentiof theact pending tlie hearing on tlje merits, that the act provided 

•for the establishment Of rates which'. were eonflscatory and woUld. not 

irende* complalnant a reasonabie return. On its investment, and tliat, If 

complalnant falled to cotnplywlth thé-' aet pending the suit, it would be 

subjscted to Innmnerable. suits for heavypenaltiesi Meld that tiie -court 

: was' iaûthorized to continue /the injunction to préserve the status : quo 

and prevent irréparable Injury, and to^avoid a multipliclty. of suits. 

• In. Equîty. ,.,.,-.;. ,^:i ■■,, ^, ,'•:,. .,..,,:, ,.;...; ■• 

, Alfr^.P; iThom,. Walker.,D, HineSy; W. B. Rodman and Alex. P. 
tiumphrey, for complainant. ; ;. ■ 

Jas. E. .g^epherd, Fred A., Woodws^rd, Victor S. Bryant ^nd Walter 
E/ Daniels,' for défendants, s ■. 

!:PRÏT?CJiÀRD,: Circuit Jjadg^ /Tiie^ bîll'alleges that -^ the complain- 
ant is a corporation loTiginally crdated funder the laws of Virginia. 
Under its;'charter/ and ùiidef atlthbrity; fi-prn other stâfes, it'i's author- 
izèd to o^n, Içase,' conticQl,, ançj, pperale^ rJîjlroads nqi oiily iq Virginia, 
but in other States, of the Union-; that-underthis power it has acquired 
and is operating a continuousline, of rail;-pad over 6,000 miles in leijgtha. 
extendiijg;; through the stateirofeATirginia, North Carolina, South Caro- 
linav Georgta, Alabama, MÎBâissippi, and Tennessee, and- % trackage 
rig'h'ts thîS'system is cdnnéctëc}''\vith anôther System ownëd'by complain- 
ant and Jyi;i;ig'ih thé stateoï' Keptucky, Indianà, and piinois. The com- 
plalnant as a common carrier of freight and passengers is and hasibeen 
since its organization eng^gç4*iw both iptra andi(ipter§tate commert^ 
Qver its line of road. Thc; jdel endants adnait the authority of the com- 
plalnant to own and operate roads in- North Carolina, but deny that the 
stafe Ôf'North Cârdlina has siïrrendefèd'çrr given up itsright to super- 
vise, regulate, and control the' complainaiit's Une of'railrôad in North 
Carolina, and specially claîms that the stâte has the power to fix^any 
presicribe r^tes, both freight fipd pa^senger, and has the power to make 
rtiies and régulations govérnîng the'.amouht, of freîght,, the furnishing 
of cars, and the power to prescribç^ pçnalties ^for any yiolation thereof^ 
cpntrolied,onjy.,by th|?. fo^rteenth afl:iendniçnt of the, Çc|n§iitution of thê 
United .States. ■.";,;■,:•; i-^''. ■ ■,■■' ■:"-;..' ■';'.:;:,:i.. ■■■.' 

"i -The 'General Assembly ofiNorth Carolina at its sessîorî'of 1907 pafssed 
j;*yi^B laws )Pég7.ilating'i'àtéè/;thfe subiéct-matter of this''çOn]frpversy : [ (1) 
^^liepasseRger rate act (l'ub. XaiWS 1907,, p. 350, c.,2Xé), which pro- 
vides (section 1) for; maximum passenger rate of Si^ cents per mile, 
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ex«pt as to childifen 12 years of âge or under, and as to thèse half 
price; and provides that the Corporation Commission may exempt 
ail independently owned and operated lines of less than 60 miles in 
length, and certain newly constructèd lines; (section 2) that wherever 
a road is owned, controlled, or operated, by lease or any other agree- 
ment,.by any other road, the rate for the road so owned shall be de- 
termined by the rate prescribed by the act for the road owning or op- 
erating the other. The. Corporation Commission is required to pubhsh 
the rates prescribed by the act prior to June 1, 1907. Section 3 requires 
interchangeable books to be kept on sale at such stations as the Gor^ 
poration Commission may designate, and requires railroads to honor 
mileage books issued by other roads. Section 4 provides a penalty of 
$500 against any railroad eompany violating any of the provisions of 
the act, and, makes a servant of the eompany guiUy of a misdemeanor. 
The freight rate. act (Pûb., Laws 19i0?, p. 25a, c. 217) providçs (sec- 
tion. 1) that the Corporation Commission shall npt, in fixing the max- 
imum freight rates, permit cominon catriers. to receive a greater toll 
for shipment over Connecting lines than the sujn of the présent loc,als, 
less 25 per centum, and provides that, ^when' the freight. rates on any 
road is not so high as the présent. tariff, the Commission may permit 
the sarae to be increasedito the présent standard. The Commission is 
aut.hori?ed.to reduce any tarifï of rfttes when, in their opinion, such; ré- 
duction shall be just, byt has no power to inerease any tariff (jf rates 
eithefiby classification : or otherwise. Section 2 provides penalties for 
rebating or discrimination. Section, 3: If -any shipper shall make a 
written application for a car or cars: for use in shipment of freight, if 
the railroad eompany shall fail to furnish the said cars within fouir days 
the eompany shall be penalized in the sum of $5 per day, until the said 
cars are furnished. ; Section 4 provides certain penalties for failure to 
transport freight withiti; a-reasonable time. Section 5 directs the Cor- 
poration. Cpnimission to prépare- and publish thç tariff of rates, charges, 
and.tolls ^uthorized to be chargedrftPd coUected under this act. 

The ,c<Pnïplainant allèges that atthe same session of the General As- 
sembly ther§ was passed certain other laws regulating the business of 
complainanti and that the effect of said laws would be to greatly in- 
crease the cost of cc«iducting its business, and make the charge more 
burdensome than heretofore. Said acts are referred to by their title 
as foUoivsr , 

(1) "An act to provide for the assessment of real estate of railroad coîn- 
.panles in stocls lavv terrjtory for local beneflt," ratified Marcb 8, 1907. Put). 
Laws 1907, p. 668, ,c. 459. 

(2i) "An act to prescribe the honrs of service of employées for railroad com- 
pahîes feûgaged in the opération ôf trains," ratified March 8, 1907. Pub: La^ 
.1907, p. 665, c. 456. r 

:,(3>,,"An act to anthoripç the Corporation Commission to require railroads 
to ëvedt and maintàiri ûiiion (Jepots iù towns of 2,000 inliabitants," ratified 
Marth 11, 1907. Pub. Laws 1907, p; 6'72, à 465. 

(4) "An aet to extend ftnd enlarge thepower of thë Cori)oratiOn Gommis- 
rslon,»ratifled March 11, 1907. Pub. Laws 1907, p. 675, c. 469. i 

Cbmplaihant contends: That it haS property in North Çaroïîna de- 
voted to the business of carriage, freight and pàssénger, of thé àssesàèd 
value' foi taxation b'f ^§6,134,865, and that of thisamount $7,2i3',222.74 
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is devoted to the intrastate commerce of North Caroîina. That the 
property of complainant, like ail other property in North Caroîina, is 
worth more commercially than its asscssed tax valuation. That the 
bonded indebtedness of the complainant applicable to its North Caroîina 
property, is $24,623,078.29. The annual interest charge on said indebt- 
edness ïs $714,103.08. In addition to its annual interest charge, com- 
plainant is compelled to pay for rentals and trackage in North Caroîina 
$481,189.99. That the part of said interest, rental, and trackage char- 
ges devoted to intrastate business in North Caroîina is $329,900.89 per 
annum, and thîs does not consider any question of stock or dividends 
on stock. The défendants in their answer admit the passage of the 
laws referred to, and admit the tax valuation of the property, deny any 
knowledge of the validity of the bonded indebtedness or the amount 
thereof, but allège that it is in excess of the value of the property, and 
allège that the complainant's stock is watered, and that the amount of 
bonded indebtedness and the amount of stock are merely items and élé- 
ments in ascertaining the value of the property, and in ascertaining 
what is a just, fair, and reasonable compensation in fixing the rates. 

The complainant contends that the effect of the act in respect to 
freight rates, and of the act in respect to passenger. rates, whether tak- 
en separately or together, would, if enforced, as will appear from the 
figures stated in the bill, be to deprive the complainant of its property 
without due process of laW. The complainant contends that under the 
laws of North Caroîina the Corporation Commission is charged with 
the duty of making just and reasonable rates for the transportation both 
of freight and passengers ; that it is charged with the duty of making 
full investigation of every élément which enters into and constitutes one 
of the things required to be considered in fixing such rate ; that prior 
to March 2, 1907, the Corporation Commission, after full investigation 
as required by law, made and established a passenger rate for com- 
plainant's lines of 314 cents per mile for first-class farè and 2% cents 
per mile for second-class fare, and established the présent standard 
tariff of freight rates, and provided that, where there was a haul over 
two Connecting lines, the rate charged by such common carriers should 
bè the sum of the locals, lesS 15 per cent. Complainant cbntends that 
thèse rates are in the main reasonable and just, and that the same were 
fixed by the body charged under the law with that duty, and, wherever 
they are unreasonable and un just, they are too low, and should be in- 
creased. 

The complainant contends that its existing rate fabric is upon the 
whole property adjusted, not only in its relation to intrastate tarifï, 
but in its relation between its Interstate rates and its intrastate rates in 
North Caroîina and in other states. It admits that there may be cited 
a few instances needing correction, but allèges that they are negligible, 
and not to be considered in this matter ; that the présent rates do not 
yield more than a just and reasonable return upon the value of the 
property used in the service; and that the rate charged is not higher 
than a jijst and reasonable compensation for the service rendered, 
whëther considered on the basis of a fair feturn of the money invested 
or in respect to the service rendered. The complainant contends that 
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the effect of the act in respect to passenger rates and the act in re- 
spect to f reight rates, whether taken separately or together, if enforced, 
would be to se reduce the return to complainant for the service render- 
ed that it would deprive complainant of its property without just com- 
pensation, without due process of law, and deny to it the equal protec- 
tion of the laws, and would interfère with Interstate commerce. Com- 
plainant contends, if the rates mentioned are put into effect and 
enforced, they would reduce the revenue of complainant upon its intra- 
state business about $300,000 per annum ; that the efïect of this réduc- 
tion would be to leave to the complainant only about $39,000 net earn- 
ings from its intrastate business, assuming that the costs of opération 
did not increase ; and that the number of passengers and tonnage re- 
mained relatively the same. Complainant contends that this would be 
true not allowing anything for the interest on the bonded indebtedness, 
or for the payment of trackage or rentals, that it could not pay the 
interest on its bonds, much less pay any dividends, and that this return 
would be only .39 of 1 per cent, on the assessed valuation of complain- 
ant's property devoted to intrastate business. The complainant con- 
tends, further, that owing to the increased and increasing cost of 
operating expansés, occasioned in part by the législation of the state 
of North Carolina, and in part by the gênerai increasing price of com- 
modities, that this small balance would be wiped out and a déficit would 
be left, even though complainant should continue to use, as it bas donc 
in the past, the utmost economy in the management of its property. 

The complainant contends that section 3 of the act in respect to 
freight rates, which requires complainant, at any time, upon the written 
application of any shipper, to within four days furnish such shipper 
with car or cars as demanded, and, the complainant fails to furnish such 
cars, it shall be liable for a penalty of $5 per day, until said cars are 
furnished, is unconstitutional and void, for that the requirements are 
peremptory, and no exception is made on account of the inability of the 
carrier to comply with such request, although its cars may be in other 
States, may be actually engaged in Interstate commerce, or may be 
prevented by an accident, congestion of tarifï, or other causes beyond 
the control of the complainant, and is such a régulation as cannot, un- 
der the law, be made, and is a régulation depriving the complainant oi 
the right to use its cars in fair and just proportion according to the 
4emands made upon it, both for Interstate and intrastate business ; that 
said section is unconstitutional and void, for that it undertakes to 
classify the said roads in the state without any just and reasonable 
basis for such classification, and dénies the equal protection of the laws 
in violation of the fourteenth amendment. The complainant contends 
that the said acts in respect to both freight and passenger rates by a Sys- 
tem of enormous fines and penalties, therein sought to be imposed, closed 
the doors of the courts to complainant, and makes the terms upon which 
complainant may enter the courts so unequal as compared with other 
suitors, that it dénies to complainant the equal protection of the laws 
and due process of law, in violation of the fourteenth amendment. 

Complainant contends that section 3 of the act, in respect to pas- 
senger rates, requiring the complainant to keep on sale mileage books, 
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which shall b.e good in the hands. of the person: named therein on ail 
the roàds in the state on whiçb the f are is the same, or less than the 
f are on the road of the company selling such books, and requires the 
complainant to redeem such mileage books, or mileage sold by another 
company, in payment of transportation, is unconstitutional and void, 
for that the régulations are so unreasonable ând unjust as to deprive the 
complainant of the right to use its property in the conduct of its busi- 
ness, and such laws are not within the power of the General Assembly 
to enact, but impose unjust and unreasonable burdens on complain- 
ant, and deprive it of its property without due process of law. Com- 
plainant contends that the classification of railroads as attempted both 
in the freight rate act and passenger rate act is unjust, unreasonable, and 
unlâwful, as having no just and proper basis on which to make such 
classification, and is in violation of the fourteènth amendment of the 
Constitution of the United States. 

Complainant contends that under the said acts the corporation was, 
as to the act in respect to freight rates before the said act went into 
efïect,- required to prépare and publish the tarifï of rates authorized 
by the said act, and, as to the act in respect to passenger rates, the Cor- 
poration Commission was required by said act and the laws of North 
Carolina to prépare a just and reasonable rate for the said railroads 
in North Carolina as prescribed in said act, and was required on or be- 
fore June Ist to publish said rate so fixed, and the said Commission was 
further required to designate the places at which mileage books should 
be kept on sale, and that tiae commission was under the laws of North 
Carolina specially charged with the duty of enforcing the said two 
acts, and of the enforcement of the laws relating to common carriers, 
and v/as charged with the duty of regulàting said common carriers, 
and had full control and supervision over such common carriers, and 
that the Attorney General and' fhe Assistant Attorney General were 
specially charged with the duty of enforcing the laws of: North Caro- 
lina, including the said two acts as against the complainant. 

The complainant contends that it has the right, :under the Constitu- 
tion, whenever the circurtistances may justify it, to increase its rates, 
either of passenger pr of f reights, when by the increàsed price of 
commodities of ail kinds, including labor, the cost of opération be- 
comes such as to make the then exiéting rate so low as to be confiscatory, 
and that it has the right,- as an incident of property, and that the act 
of the Législature in so far as' it tends to deprive the- complainant of its 
rights is in conflict with the fourteenth amendment of the Constitution, 
and is therefore void. The complainant contends that it had a right 
to corne into a court of chancery and make défendants those représen- 
tatives of the State who were specially cTiarged, by law, with the per- 
formance of the duty of enforcing thèse acts, and hâve the validity 
and reasonablen«ss and justness of the rates inquired into, and to bave 
inquired into by a court of chancery the effect of such law upon com- 
plainant's property, and to hâve such property protected pending the 
litigation. 

The défendants admit prior to March 3, Î907j the Corporation Com- 
mission, in the exercise of the power conferred upon it by law, had 
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estâblished a passënger tarifï df 1 314 cents per lîiile for first-class fare 
and 3% cents peî-'triik for second-class fare, and had estâblished the 
présent standard -tànfï- ë£ freight rates for intr astate tariff, and . had 
provided for a réduction of 15 per centum f roni thè sum of the locals 
oh a joint haul. The défendants contend, however, that a réduction ot 
the rates heretofore estâblished, as' provided for in thèse acts, would 
not be unreasonablè and'ùnjust, ànd say: 

(1) That, wh 'le the maximum rates fixed by the Commission prior 
to the acts of March 3, 1907, wére for passenger târiff 31^ cents per 
mile for first-class fare and 2%' (ients per mile for second-class fare, 
yet complainant habîtually sold iWileage books at 2% cents per mile. 
(2) That not only did complainant sell mileage bboks, good over its 
lines, at 3% cents per mile, but that during the summcr season— that 
is,, between June Ist and October 3lst of each year — ■it'sold sëason 
tickets from points in eastern ând dentral Garolinato points in western 
Carolina at the rate of 2 'cents per mile. (3) That complainant sold 
tickets to ministers of thé gospd''ât about 3 cents per mile. (4) That 
the average of ail tickets sold in North Carolina for intrastate tràvel 
wàà during the year ëfi'ding Junè 30, 1904, 2.39 cents per mile, 'and 
dufirig the year 1903 2.386 cents per mile, and during the year 1906 
3.50S cents pér mile, and that the' average over, complaihant's' entire 
System for the year 1906 was only 3.41 cents pèr mile. (5) ^That 
complainant, in violation of the laws of the state, carried many inflùen- 
tial Î3eople free, and that this wais donc to get their business orto ih^ 
fluehce them. (6)' That the corriplainant pays exorbitant and extrav- 
agant salaries, and paid out last year large sums ■ in settlément with 
persons injured on its System, or while in its employment, and large 
sums for lost or damaged goods, artd large sums for clearing of wrecks, 
and large sums for advertising its business. The défendants allège 
that if complainant would stop sèlling tickets and transporting persons 
at less than 2% cents, and charge âll persons 214 cents, the act in re- 
spect to passenger rates would not reduce the révenue of complain- 
ant as much as complainant claims. 

Défendants contend that the figures given in the bill in référence to 
complainant's earnings are correct. They allège that the complainant 
was required by law to make report to the Corporation Commission, 
both as to its earnings and operating expenses, that such reports were 
made and based on such reports, and, after hearing, the General As- 
sembly of North Carolina passed the two acts in question, and that, 
if the figures given in the said reports be taken as true, the complain- 
ant would be able to lose ail that it claims that it would lose under the 
said acts, and would hâve a suffident net revenue left to pay 5V2 per 
cent, per annum upon the assessed value of that part of its property 
dëvoted to intrastate business. Défendants contend that the complain- 
ant not only earns a large revenue on its intrastate business, but con- 
sidering both its intrastate and Interstate business and its entire' operat- 
ing expenses on that part of its Une lying in North Carolina, its net 
earnings are about 10 per cent, of the assessed value of its property. 

The défendants contend that the General Assembly aboljshed two 
^:lasses of fares, and that the resuit of such act wîould be a great sav- 
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ing in the operatîng expansés of compkinant, and that the grpwth of 
the country and the greatly increased travel whiçh would be stunulated 
by the réduction of rates will increase complainant's revenue without 
seasibly increasing its expenses. The défendants contend that, even 
in its reports made to the Corporation Commission, the complainant 
has incorrectly stated its operating expenses in making the partition be- 
tween the cost of intrastate and interstate business, and, if the true rule 
was adopted — that is, the cost of doing intrastate and interstate busi- 
ness distributed proportionately— that tiie rates for complainant's Unes 
would be greatly reduced below th^t named in the acts. 

Défendants contend that the acts in question are self-executing ; that 
none of the défendants hâve any spécial duty imposed upon them, or 
either of them, in référence to said acts, or either of them, and that 
this is a, suit against the state of North Carolina, and forbidden by the 
eleventh amendment of the Constitution of the United States; that 
the laws are unconstitutional and positive in their provisions, and are 
self-executing, and that this suit cannot be maintained. 

In considering the motion to continue the restraining order hereto- 
fore granted until the final hearing of the cause, the court is called 
upon to détermine, first, as to whether it has jurisdiction of the parties, 
as well as the subjeçt-matter of the controversy involved in this pro- 
ceeding. 

It is, insisted by counsel for défendants that this is a suit against the 
State within the meaning of the eleventh amendment of the Constitution 
of the United States, and that, therefore, this court is without juris- 
diction. Counsel cite in support of this contention the case of Fitts 
V. McGhee, 173 U. S. 516, 19 Sup. Ct. 3^9, 43 L. Ed. 535. Complain- 
ant contends that this is not a suit against the state of North Carolina. 
As to the Corporation Commissioners, complainant contends, in the 
first place, that they are charged with the duty of making the rates, 
both passenger and freight, for the railroad companies in North Caro- 
lina, and, even if this is not true, that they hâve essential duties to 
perform in connection with the putting into effect of the freight and 
passenger acts of 1907. 

Complainant refers to the foUowing statutes as applicable to the 
connection of the Commissioners with the rates in question : 

Révisai 1905, c. 61, "Railroads," subhead 4, "Corporate Powers." 

Section 2567: 

"General Powers. Every railroad corporation shall hâve power: • • • 
(7) Eight to carry pel'sons and property. To take and convey persons and 
property on its railroad by the power or force of steam, eleetriclty or ani- 
mais, or by any mechanlcal power, and to receive compensation therefor. 
* ♦ • (9) Régulation of time and manner of transportation. To regulate 
the tlme and manner In whlch passengers and property shall be transported 
and the compensation to be pald therefor ; and such compensation for any 
passenger and hls ordinary baggage shall not exceed flve cents per mile." 

Section S618: 

"First and Second Class Accommodations. Ali railroad companies sball 
furpish first and second class passenger accommodations." 

Chapter 20, "Corporation Commission," subhead 3, "Powers." Sec- 
tion 1066: 
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"General Powers. The Corporation Commission shall tiave sucli gênerai eon- 
trol and supervision of ail railroad, street rallway, steamboat, canal, express 
and sleeping ear companles or corporations and Of ail companies or corpora- 
tions engagcd in tlie carrying of freight or passengers, of ail telegraph and 
téléphone companles, of ail public and prlvate banks, and ail loan and trust 
companles or corporations, and of ail building and loai) associations or com- 
panies, necessary to carry Into effect the provisions of this chapter, and the 
laws regulating such companles." 

Subhead 7, "Jurisdiction." Section 1099: 

"Freight and Passenger Rates. The Commiasion shall make reasonable and 
just rates: 

"(1) Of freight, passenger and express tarifes for railroads, street rallways, 
steamboats, canal and express companles or corporations, and ail other 
transportation companies or corporations engaged in the carrlage of freight, 
express or passengers. 

"(2) For the through transportation of freight, express or passengers. 

"(3) Of charges for the transportation of packages by any express company 
or corporation. 

"(4) Of charges for the use of railroad cars carrying freight or passengers. 

"(5) And rules and régulations as to contracts entered into by any railroad 
company or corporation to carry over Its Une or any part thereof the car or 
cars of any other company or corporation. 

"(6) And shall make, require or approve what Is known as 'mlUing-ln- 
transit' rates on grain ; or lumber to be dressed and shlpped over the Une of 
the railroad company on whlch such freight origlnated. 

"(7) And, conjolntly with such railroad companies, shall hâve authorlty 
1» make spécial rates for the purpose of developlng ail manufacturing, mining, 
milling and Internai improvements in the state. 

"Nothing in this chapter shall prohibit railroad or steamboat companies 
from maklng spécial passenger rates with excursion or other parties, also 
rates on such freights as are necessary for the eomfort of such parties, sub- 
ject to the approval of the Commission." 

Subhead 8, "Rates." 
Section 1104 : 

"How flxed. In fixing any maximum rate or charge, or tarltf of rates or 
charges for any common carrier, person or corporation subject to the pro- 
visions of this chapter the Commission shall take into considération if proved, 
or may require proof of, the value of the property for such carrier, person or 
corporation used for the public in the considération of such rate or charge 
or the fair value of the service rendered In determining the value of the 
property so being used for the convenience of the public. It shall further- 
more consider the original cost of the construction thereof and the amount 
expended in permanent improvements thereon and the présent compared with 
the original cost of construction of ail of its property within the state; the 
probable earning capacity of such property under the particular rates pro- 
posed and the sum required to meet the operating expenses of such carrier, 
person or corporation and ail other facts that will enable them to détermine 
what are reasonable and just rates, charges and tarilïs." 

Section 1106: 

"Révision of Rates. The Commission shall from time to tlme, and as often 
as circmnstances may require, change and revise or cause to be changed and 
revised any schedules of rates fixed by the Commission, or allowed to be 
charged by any carrier of freight, passengers, or express, or by any tele- 
graph or téléphone company." 

Section 1109 : 

"Published. AU carriers shall, whenever required by the Commission, file 
with It a schedule of thelr rates of charges for freight and passengers, and 
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the Goromisslon la autliorizeçl.g.nd requlreKj to publlsh the rates, «r ;a summary 
thereof, In some convenieqt :f#Tin for tliç Information of tùç publtc». md quar- 
terly thereaftep the changes made in swh schedules if they dee?© it advisable." 

■ Sectionina: '■ .;":: - ■. '..;■')■'-[ ■ .^ l:: ' ■ 

"S,çhediale of Ratesi^ EJyfdeiaee. . The schedule coritâlnlng rates' flied by the 
commission sKail, iri éaits bïoùfeht agaiùst any fcompany wherëln la involved 
the charges of any eompany for the transportatton of any passenger or freight 
or cars or unjnst discrimination in relation thereto, be taljen in ail courts 
as prima facie évidence tbat the rates 'thereinflxed are jts't and reasonable 
Tatesitof charges for the- transportationof passengers and freights and cars 
upon the railroads. Ail such schedules shall be received and held in ail suits 
a§ prima facie évidence,, the schedules of the oommission witiiout f urther proof 
than tie production of the scbiedulesideslEed to be used as évidence, with a 
cértifliîate of 'itherclerii of the commission that the same Isa true, copy of 
the schedule prepared or approved by it for the railroad eompany or the cor- 
poration;jjtheBein;rnamed." ,- . 

Subhead 4, "Appeals." 

::.;, Section 1078: , V,,'. ),./" ...:.. ■ ^ ' 

' ' "Ratés Vacated Pendiog Appeal, How. The rates of freight and fare flxed 
by the Commission shall be and remain thëestabiislied rates and «hall be so 
tJbsetved and regarded by Corporations appeal ing untli the same shall be 
changed; reversed or mo<Hf5ed by the judgment of the superior court, unless 
the railroad eompany shall withln fifteen days file with sald Commission a 
justifiéd uhdertàking, In-a sum to be flxed by the Commission, conditioned to 
pay the State of North CaiWHna the' différence between the a^regate freights 
charged or received and those flxed by said Commission and to malîe a re- 
port of freigrht chatged or received, eVery three months durlng the pendency 
of such appeaî» and wheneVer such différence in freight 'equals or exceeds the 
penalty of sû'clf uhdérta:king the Commission may require another to be ex- 
ecuted and flled with them. From the tlme the imdertaking flrst mentioned 
Is flled the judgment appealed from shall be vacated; but a f allure for ten 
days to flle any addltional undertaking required by the Commission shall eo 
instant! revive such judgment. Out of the funds paid Into the state treas- 
ury under thls section there shall be refunded to shippers the overpald freight 
ascertalned by thé' final détermination of the appeal on the reeommendation 
of tlie commission.^lf application therefor is made withln one year from such 
final deterrainatiom*' 

Subhead 5, "Injunction." , 
Section 1083 : 

"When granted. Bond, No judge shall grant an Injunction, restraining 
order or other process staying or affeeting, during the pending of any appeal 
the enforcement of any détermination of the Corporation Commission flxlng 
rates or fares, wlthout requiring as a condition précèdent the executing and 
flling with the Corporation Commission of a justifled undertaking In the 
sum of not less than twenty-flve thousand dollars for any eompany whose 
road is of less length than fifty miles, and fifty thousand dollars for any eom- 
pany whose road is over fifty miles in length, conditioned that the eompany 
will make and flle with the Corporation Commission a sworn statement every 
three months during thC' pending of the appeal of the items of freight, with 
names of shippers, carried ovèr such company's road withln the preceding 
ninety days, showing the' freight chargèd and those flxed by the Corporation 
Commission; and in the ev«nt the détermination of the Corporation Commis- 
sion appealed from is aflirmed in part or in whole such eompany shall' with- 
ln thirty days pay into the treasury of North Carolina the aggregate dif- 
férence between the freight collected and those flxed by the final détermina- 
tion, of the matter appealed," 
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Subheàd 6,"'Penaities." ' 

Section 1086: . . ' ■ 

"For Vlolating Rules. If any railroad Company doing business In thls 
State by Its agents or employées shall be guilty of a violation o£ the rules 
and régulations provided and prescrlbèd by the Commission, and if after due 
notice of such violation give,n. to the principal officera thereof, if residing in 
the State, or, if not, to the manager or superintendent or secretary or treas- 
urer if residing in the state, or if not tben to any local agent thereof, ample 
and full recompense for the wrong or Injury done thereby to any person or 
corporation as may be direeted by the Commission shall not be made within 
thirty days from the time of such notice, such company shall incur a penalty 
tôt each offense of five hundred dollars." 

Section 1087: 

"Refusing to obey orders of Commission. Any railroad or other corpora- 
tion whlch violâtes any of the provisions of this chapter or refuses to con- 
forni to or obey any rule, order or régulation of the Corporation Commission 
shall, In addition to the other penalties prescribed In thls chapter, forfeit 
and pay the sum of five hundred dollars for each offense, to be recovered 
in an action to be Instituted in the superlor court of Wake county, in the 
namé of the state of North Carolina on tbe relation of the Corporation Com- 
mission ; and each day such company continues to violate any provision of thls 
chapter or continues to refuse to obey or perform any rùle, order or régula- 
tion prescribed by the Corporation Commission shall be a separate offense." 

Section 1092 : 

"An action for the recovery of any penalty under this chapter shall be In- 
stituted in the county In which the penalty bas been Incurred, and shall be 
Instituted In the name of the state of North Carolina 6n the relation of the 
Corporation Commission against the company incurring such penalty ; or 
whenever such action Is upon the complaint of any. injured person or cor- 
poration, it shall be instituted in the name of the state of North Carolina on 
the relation of the Corporation Commission upon the complaint of such In- 
jured person or corporation against the company Incurring such penalty. 
Such action çhall be instituted and prosecuted by the Attorney General or 
the SoUcItor of the judicial district in which such penalty has been incurred, 
and the judge before whom the same is tried shall détermine the amount of 
compensation to be allowed the Attorney General or such sollcitor prosecut- 
Ing sald action for his services, and such compensation so determined shall 
be taxed as a part of the cost. The procédure In such actions, the right of 
appeal and the rules regulatlng appeals shall be the same as are now pro- 
vlded by law In other civil actions." ' 

The freight rate act contains no clause repealing prior laws. The 
passenger rate act contains no repealing clause except section 6, which 
expressly repeals section 2618 of the Révisai of 1905 (which provides 
for fiirst and second class passenger accommodations). This section 
also repeals "ail laws and clauses of laws in' conflict with this act." In 
other words, it is insisted by complainant that at the date of the pas- 
sage of the act in question the laws of North Carolina contained 
ample provision for the control and supervision of railroads by the 
Corporation Commission, and that such Commission was fully empow- 
ered to inquire into and détermine what rates should be cliarged by 
the various railroad companies operating their Unes in the state; that 
the act of 1907, in so far as the freight rate act is concemed, contains 
no provision repealing laws that were in existence at that time ; that 
the passenger rate act only contains a clause repealing section 6, which 
expressly repeals section 2618 of the Révisai of 1905 ; that under thèse 
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circumstances ail laws then in existence, not inconsîstent with the act 
of 1907, are still in force as a part of the laws relating to the manage- 
ment and control of railroads in that state» 

The rule by which the court is governed in ascertaining what part 
of a prior statute is repealed by a later one is laid down by the Suprême 
Court of North Carolina in the f ollowing lâhguage : 

;"A statute will not be construed as repealing a prlor one on the same subject 
(In the absence of express words to that effeet), uniess there Is aa irreconcU- 
able repugnancy between them, or uniess the new law is evidently intended 
to; supersede the prier one upon the subject, and to comprise in itself the sole 
and complète System of législation on that subject. Black on Interprétation 
of Laws, 112; Endlich on Interprétation of Statutes, 210; Sutherland on 
Statutory Construction, § 138. ïhe two aets now being construed being 
affirmative, and the subject being such that both may stand together, they 
both should bave concurrent efflcacy (1 Blk. 90) uniess they be répugnant or 
inconsîstent, or It should appear that the Législature Intended to cover the 
whole subject embraced in both and to presprlbe the only rule In respect 
of that subject in the later act." Collège r. Lftçy, 130 N. C. 364, 41 S. E. 934. 

It is Wellsettled that a repeal by implication is not favored. Jones 
V. Insurance Co., 88 N. C. 499 • Greensboro v. McAdoo, 112 N. C. 
360, 17 S. E. 178; State v. Monger, 111 N. C. 675, 16 S. E. S29; 
State V. Snow, 117 N. G. 774, 23 S. E. 332. 

Section 1 of the passenger rate act of 1907 is as f ollows : 

"No rallroad company doing business as a eommon carrier pf passengers In 
the State of North Carolina, except as hereinafter provided, shall charge, de- 
m^nd or receive for transporting ahy passenger and his or her baggage, not 
exceeding in welght two hundred nounds, from any station on Its rallroad in 
North Carolina to any other station on its railroad in North Carolina, a 
rate In excess of two and one-quarter cents par mile, and for transporting 
children twelye years of âge or under one-half the rate described," etc. 

Theh f ollows a proviso giving to the Corporation Commission the 
power to exempt certain railroads from the opération of the statute, 
and to permit them to charge a higher rate. 

The foregoing provisions in section 1 do not undertake to make the 
rate of passenger charges, but simply to fix a maximum limit, so that 
the efïect of section 1 is to substitute "two and one-quarter cents per 
mile, and for transporting children twelve years of âge and under, cne- 
half of the rate above described" in place of the word "five" in line 4 
of subsection 9 of section 2567 of the Révisai of 1905, and also to pro- 
vide that at least 200 pounds of baggage shall be carried for each pas- 
senger without extra charge. Under subsection 9 of section 2567, 
railroad companies had the right to make the compensation for their 
services within the limit of five cents per mile, which was fixed as the 
maximum by the section in question. However, the court is of opinion 
that this subsection repealed by implication subsection 1 of section 1099 
of the Révisai of 1905 (passed in 1899), which imposed upon the 
Commission the duty of making rates for freight and passenger service 
on railroads, thus taking the power to make rates from the railroads. 
Subsection 9 bf section 2567 has now been expressly repealed by sec- 
tion 7 of the act of March 11, 1907 (chapter 469, p. 675, Pub. 'Laws 
1907), which; act is entitled, *'An act to extend and enlarge the pow- 
ers of North Carolina Railroad Commission." Therefore it necessarily 
follows that -the power of making railroad rates still rests upon the 
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Commission, and that the acts sought tb be restrained are net self- 
executing. The act of March llth shows that the Législature clearly 
intended that ail of the acts concerning railroad rates should be con- 
' sidered as being part of the law relating to the subject. 

It is proper to consider a repealed statute in arriving at a proper 
construction of the several acts. Wilson v. Jordan, 124 N. C. 638, 33 
S. E. 139. 

The Commission has, of course, no right to establish and publish rates 
higher than those allowed in the act of 1907, yet, within that limit the 
power and duty devolves upon it, and upon it alone, to make rates 
for railroad companies. The duty of the Commission to make rates 
for railroad companies subject to the limitation contained in the act of 
1907 is imposed by section 1106 of the Révisai of 1905, which provides: 

"The Ciominisslon shall from time to time, aad as often as clrcumstances 
shall require, change and revise or cause to be changed or revised, any 
sehedule of rates flxed by the Commission or allowed to be charged by any 
carrier of freight, passenger, express or by any telegraph or téléphone Com- 
pany." 

As an illustration, suppose that after an investigation by the Cor- 
poration Commission, under the authority conferred upon it by the 
statute of the state, and in the performance of the duty therein im- 
posed, it should appear that a flat rate of two cents a mile or less would 
be a reasonable and just rate, could it be contended that under the 
provision of the foregoing section the Commission would not hâve the 
right to "change and revise or cause to be changed or revised" the rates 
as now established by law? In establishing rates the Commission is 
governed and controlled by the provilions of section 1104 quoted, and 
as stated, cannot make rates higher than those provided for in the stat- 
utes of 1907; yet the duty devolves upon it to say what shall be just 
and reasonable rates, within the maximum prescribed by the Législature. 
If this be a proper construction of the act, it makes one harmonious 
whole, and thus gives force and effect to every statute relating to the 
subject in accordance with the intention of the Législature, which, the 
court is of opinion, was that the Commission might make rates lower 
than 2% cents, except as to certain roads. In this view of the law, the 
Corporation Commissioners are diarged with a duty in connection with 
the enforcement of the act of 1907, and are therefore proper parties 
to this suit. 

Even if it were conceded that railroad rates can be established other 
than by the Commission, yet the complainant contends that the Commis- 
sion is specially charged with important duties in connection with the 
enforcement of the acts in question by the laws of North Carolina; 
that, among other things, it is the duty of the Corporation Commission 
to take necessary steps to secure the enforcement of section 4, which 
provides for the prosecution of penalty suits against the complainant 
for a failure to comply with the provisions of section 1, and likewise, 
to prosecute its agents and employés for a failure on their part to 
comply with that section. As to the freight rate act, it is not serious- 
ly contended, by the défendants that that act can go into efïect in the 
155 F.— 49 



77ft. 155 FBIDERAL REPORTER. 

absence of action on the part, of the Commission, since section 1 of 

thaï açt provides : ' ^ , 

"That the Corporation Commission, created by the laws of North Caroliiia 
shall net, in flxing the maximum rates and charges, or tariffl of rates or 
charges for any commbn carrier transporting fréight in North Carolina permit 
or allow :any such common carrier to charge, collect or receive a greater toli, 
charge or frate for the transportation of any article of freight or cornmodity 
embraced In the présent classification and prescribed," etc. 

And section 5 of the act provides that : 

"The Corporation Commission Is hereby direeted to prépare and publlsh a 
tariff of rates, charges and toUs, to be charged and collected by railroad com- 
panies In tbis state, as authorlzed by this act, on or before the flrst day of 
July, one. thousand nine hundréd and seven." 

The foregoing provisions are important, and should be considered as 
bearing directly upon the question as to whether the court, independent- 
ly of the provisions hereinbefôre referred to, does not hâve jurisdiction. 

The défendants' counsel rely upon the case of Fitts v. McGhee, 173 
U. S. 516, 19 Sup. Ct. 269, 43 h. Ed. 535, as before stated, to sustain 
their contention that this is a suit against the state. In that case the 
Memphis & Çharleston Railroad owned the Florence Bridge, under 
an, act of the Legislatui-e pf the state of Alabama passed in 1895. It 
wàs provided^whàt shojild'bè charged as maximum tolls on that bridge, 
and it v^aslalso provided that any one charging more should be sub- 
ject to à penalty of $20, to be sued for in a court of a justice of the 
peace. In that case no state, ofîicer was charged with the performance 
of any duty in connection with the enforcement of the act. There was 
nothing in the act whicli requîred the Attorney General or the Governor 
to perforn; any duty in connection with the exécution or enforcement 
of the same, When that act. was passed, the cases of Samuel Thomas 
V. Memphis & Çharleston Railroad Company and Central Trust Com- 
pany of New York v. Memphis & Çharleston Railroad Company were 
pendîng in thé court below; and on the 14th day of February, 1895, 
Charles M. McGhee and Henry Fink, receivers of the Memphis & 
Çharleston Railroad in those causes, having flrst obtained leave to do 
30, filed a bill in the name of themselves and the Railroad Company 
against "the state of Alabama, William C. Oates, as Governor of the 
staté of Alabama, and, ^William C. Fitts, as Attorney ' General of the 
state of Alabama." .In the meantime a discontinuançe wàs taken as 
to the Governor and the state of Alabama, and the cause was proceed- 
ed,. with, against the Attorney General and the . Soliciter of the Eleventh 
judicial circuit of Alabama. In a very able and exhaustive, opinion de- 
liveréd by ^ïr- Justice Harlan in that case it was held by the Suprême 
Court that neither the Attorney General of Alabama nor the Solicitor 
of the Eleventh judicial circuit of that state were charged by law with 
any spécial duty in coniiection with the enforcement of the act of Feb- 
ruary 9, 1895. The act of the Législature in that instance was self- 
exe'cuting, and to allinterits and purposes was as much an independent 
and gênerai law of the state as any of the statutes enacted by the Lég- 
islature. Under such circumstances, the only possible means by which 
the con,stitutionality of suçh an act could hâve been tested would hâve 
beeri by'taking an appeal or writ of error from a jlid^ment rendered 
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thereon to the Suprême Court of the state, where, if it appeared, that 
a fédéral question was necessarily involved, or passed upon by the 
court, thence to the Suprême Court of thë United States. 
In that case Mr. Justice Harlan said : 

"It is to be observed that neither the Attomey General of Alabama nor the 
Solioitor of the Eleventh judicial circuit of the state appear to hâve been 
charged by law with any spécial duty In connection with the act of February 
9, 1895. In support of the contention that the présent suit is not one agalnst 
the state, référence was made by counsel to several cases, among which were 
Polndexter v. Oreengow, 114 U. S. 270, 5 Sup. Ct. 903, 29 L. Ed. 185, Allen 
V. Baltimore & Ohio K. Co;, 114 U. S. 311, 5 Sup. Ct. 925, 29 L. Ed. 200, Pen- 
noyer v. MeCtinnaughy, 140 U. S. 1, 11 Sup. Ct. 699, 35 L. Ed. 363, In re 
Tj'ler, 149 U. S. 164, 13 Sup. Ct. 785, 37 L. Ed. 689, Reagan v. Panners' Loan 
& Trust Co., 154 U. S. 362, 388,, 14 Sup. Ct. 1047, 38 li. Ed. 1014, Scott v. 
Donald, 1G5 U. S. 58, 17 Sup. Ct. 265, 41 L, Ed. 632, and Smyth v. Ames, 169 
U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819. Upon examination, it wlll be found 
that the défendants in each of those cases were offlcers of the state, specially 
chargea v.nth the exécution of a s'tate enaetment alleged to be unconstitutional, 
but Under the authority of which, it was averred, they were committing 
or about to commit some spécifie wrong or trespass to the Injury of the plain- 
tiff's rlghts. There is a wide différence between a suit against indivlduals 
holding officiai positions under a state to prevent them, under the sanction 
of an unconstitutional statute, from committing by some positive act a wrong 
or trespass, and a suit : agalnst offlcers of a state merely to test the consti- 
tutionality of a state statute, in the enforcement of which those otticers will 
act only by formai judieial proceedings in the courts of the state. In the 
présent case, as we hâve said, neither of the state officers named held any 
spécial relation to the particular statute alleged to be unconstitutional." 

The learned justice clearly states the distinction between the case 
of Fitts V. McGhee and the one now under considération. There is a 
manifest distinction between that case and the case at bar. In this case 
it appears that the members of the Corporation Commission of North 
Carolina are "specially charged" with the performance of duties in con- 
nection with the enforcement of the act of the Législature of that state. 
Likewîse, the Attomey General is charged with the performance of a 
duty in connection therewith. 

Section 1066 of the Révisai of North Carolina of 1905 is as foUows : 
"The Corporation Commission shall hâve such gênerai control and super- 
vision of ail railroads, Street railway, steamboat, canal, express and sleeping 
car companies or corporations and of ail other eompanies and corporations 
engaged in the carrying of freight and passengers, of ail telegraph and télé- 
phone companies, of ail public and private banks and ail loan and trust com- 
panies or corporations, and of ail building and loan associations or com- 
panies, necessary to carry into effect the provisions of this chapter, and the 
laws regulating such companies." Pub. Laws 1899, p. 291, c. 164, § 1; Pub. 
Laws 1901, p. 912, c. 679. 

Section 1113 of the same chapter is as follows: 

"The Commission, wheuever în its judgment any corporation bas violated 
any law, shall glve notice thereof In writing to such corporation, and, if 
the violation or negleet is continued after such notice shall forthwith présent 
the facts to the Attorney General, who shall take such proceedings thereon 
as he may deem expédient." Pub. Laws 1899, p. 291, c. 164, § S. 

Section 5380, c. 115, end of chapter 7, of the same Révisai, is as fol- 
lows : ; . " 

"It shall be the duty of the Attorney General: . 

"(1) To défend ail: actions in the Suprême Court în whieh the state shall 
be interested, or is a party, and aiso when requested by the Governor or either 
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braneh of the General Assembly to appear for the state In any other court 
or tribunal In any cause or matter, civil or crlmtnal, in which the state may 
be a party or Interested. ; 

"(2) At the request of the GoYemor, Secretary of State, Treasurer, Auditor, 
Corporation Commlssloners, Insurance Coinmissioner, or Superintendant of 
Public Instruction, he shàll prosecute and défend ail suits relating to matters 
connected with their departments. 

"(3) To represent ail state institutions, Including the state's prison, when- 
ever requested so to êo by the officiai head of any such institution. 

"(4) To consult wlth and advlse the solicitors when requested by them in 
ail matters pertalning to the dutles of their office. 

"(5) To give, when required, bis opinion upon ail questions of law submitted 
to hlm by the General Assembly, or by elther braneh thereof, or by the 
Governor, Auditor, Treasurer, or any other state offlcer." 

Section 8 of the act of 1907 (Pub. Laws 1907, p. 251, c. 216), re- 
lating to passenger rates, is as follows : 

"In the case that any railroad eompany operating as a common carrier of 
passengers in the state of North Carollna is owned, controlled or operated 
by any other railroad eompany doing business in this state, the rate for 
earrying passengers thereon as preseribed in this act shall be determlned for 
said railroad by the rate preseribed by this act for the railroad eompany which 
owns, Controls or opérâtes the same; and the North Carollna Corporation 
Commission shall publish the rates flxed by this act for the several railroad 
companles operating in this state, on or before the flrst day of June 1907." 

It is also, among other things, provided in section 1, as follows : 

"Provlded that the Corporation Commission of North Carollna is hereby 
authorized and empowered to permit ail Independently owned and operated 
rallroads In North Carollna whose mileage in said state is sixty miles or un- 
der to charge a rate for transportlng passengers not In excess of the présent 
rate fixed and preseribed for said road and also permit ail railroads construet- 
ed withiti twelve months preceding the flrst day of January 1907, or at that 
tlme In course of construction for a term of two years from and after July 
flrst 1907, and also ail such railroads as may be constructed wlthin two 
years from January flrst, 1907, to charge such rate In excess of the rate 
above preseribed as the said Commission may détermine to be reasonable." 

Section 2 makes it the duty of the Commission to détermine whether 
a road is controlled or operated by another railroad, and, when that 
is donc, the rate must be determined and published. 

It is insisted by counsel for défendants that there is nothing in the act 
of the Législature of 1907 which specially charges the Corporation 
Commission or the Attorney General with the enforcement of such 
act. This contention, in so far as it relates to passenger rates, with the 
exception of section 2 of the act, is undoubtedly true. Notwithstand- 
ing that such is the case, it must be borne in mind that sections 1066, 
1113, 5380, chapter 15, and subdivisions, were a part of the gênerai law 
relating to the management and control of railroads in North Carolina, 
and were in full force and efïect at the date of the passage of the act 
in question, and still remain undisturbed as a part of the law applicable 
to the subject under considération. Under the well-established rule of 
construction, thèse sections must be construed as forming a part of the 
law relating to the enforcement of any législation that may hâve been 
enacted in regard to the subject fixing maximum rates. 

In the case of Wilson v. Jordon, 134 N. C. 683, 33 S. E. 139, the 
court, in discussing this phase of the question, said: 
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"AU acts o£ the same session of the Législature upon the same subject- 
matter are considered as one act, and must be constnied together, under the 
doctrine of 'in pari materia.' State v. Bell, 25 N. C. 506; Black, Interp. 
Laws, 86; Eag. Interp. Laws, § 45; Gain v. State, 20 Tex. 355. They should 
be considered in pari materia, whether passed at the same session or not. 
Simonton v. Lanier, 71 N. C. 498; Rhodes v. Lewis, 80 N. C. 136. Where a 
former act tas been.repealed or bas expired by Its limitation, when it is in 
pari materia, it must be considered in connection with the last act, and, If 
necessary, a part of it. Potter, Dwar. p. 190. 'It certainly appears strange,' 
said Williams, J., in a late case, 'that, when an act of Parllament is per se 
abolished, it shall virtually bave effect through another act But in that 
case the former act was substantially re-enacted. Reg. v. Merionethshirs, 6 
Adol. & Bllis, 343. It does, indeed, seem to be the prevailing doctrine (and 
it is more rational in Itself than consistent with coeval maxims) that, where 
one statute refers to another which is repealed, the wôrds of the former act 
must still be considered as if introduced into the latter statute.' Potter, 
Dwar. p. 192." 

In Rex V. Laxdale, 1 Burrows, 445, it is held (Lord Mansfield de- 
livering the judginent of the court) : 

"That where there are différent statutes In pari materia, though made at 
différent tlmes, or even where they hâve expired, and not referring to each 
other, they shall be taken and considered together as one System, and as ex- 
planatory of each other." 

The same doctrine is held in New York. Smith v. People, 47 N. Y. 
330, which is very much in point. 

Therefore the sections which refer to the supervision and control of 
railroads by the Corporation Commission, when read in connection with 
the act of 1907, as the same should be, it appears that the members of 
the Corporation Commission, as well as the Attorney General, are charg- 
ed with the duty of securing the enforcement of the provisions of the 
act of 1907, and it is made their spécial duty to secure the enforcement 
of the provisions of section 4 of the passenger act; hence it neces- 
sarily follows that they are proper parties to this proceeding. This 
conclusion is sustained bv the principles enunciated in the case of 
Smyth V. Ames, 169 U. S. 466-70, 18 Sup. Ct. 418, 43 h. Ed. 819. 
Prior to the enactment of the statute of the state of Nebraska to "reg- 
ulate railroads, classify freight, to fax reasonable maximum rates to 
be charged for the transportation of freight upon each of the railroads 
of the State and to provide penalties for the violation of this act," 
the Législature passed an act to regulate railroads, to prevent unjust 
discrimination, to provide a board of transportation and define its duty, 
etc. By this act the Attorney General, Secretary of State, the Auditor 
of Public Accounts, State Treasurer, and Commissioner of Public 
Lands and Buildings were constituted a board of transportation, with 
power to appoint three secretaries to assist it in the performance of its 
duties. and with authority to inquire into the management of the busi- 
ness of ail common carriers subject to its provisions, and obtain from 
such carriers full and complète information necessary to enable the 
board thus established to perform its duties and to carry out the ob- 
jects for which it was created. Thus it will be seen that the Attorney 
General in that instance was not charged with the performance of any 
spécifie duty in regard to the enforcement of the rates in the state of 
Nebraska by the act which undertook to fix maximum rates, but that 
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duty .W:^s imposed upon him as ^ !rf>eniber of tH^ fegard of transportation 
by thè provisions of a law wbich had.been enactedrprior to the passage 
oî the act fixing rates, and that case is therefore on ail fours with 

the case at bar. , ' ' -■ . 

In the case of Prout v, Starr, 188 tl: S- 542, 23 Sup. Ct. 400, 47 L. 
Ed;'584, the court upheld a suitagainst the board'of transportation and 
Attorney General pf Nebraska arising outof the same statute involved 
in Smyth v. Ameis,;'ând, iii' discussing the nïatter, ernployed the fol- 
lowing language : ' , , , 

''But by-this appeal we ate asked to déclare that the Circuit Oôutt had no 
jurisdiction because it appears, on thé face of thé bill, that the complaint is 
essentlally àgàlûst the stàteof Nebraska, aiid is, in contravention of the 
elevénth amendment oï the Constitution of the United States. It is a suf- 
ficient answer to this contention that it was made, considered, and determined 
in Sinyth v. Ames. In, the opinion in that case it was said: 'Within the 
meaning of the eleventh ameridment of the Constitution, thèse suits are 
not against the State, but against certain indivlduals charged with the ad- 
ministration of a State enactment, wbich, it is alleged, cannot be enforced 
withqut ylolating the coustitutlonal rights of the plalntiffs. It Is the set- 
tled, doctrine of this court that a; suit against indivlduals, fôr the purpose 
of prevénting them as offlcers of a state from enfôrclng an uiiconstltutlonal 
enactment to the Injury of the rights of the plaintifC, ■ is not a feuit against 
the etate within the meaning of that amendment. Pennoyer v. McConnaughy, 
Î40 U. S. 1, 11 Sup. Ct. 699, 35 L. Ed. 363 1 In re Tyler, 149 V. S. 164, 190, 

13 Sup. Ct. 785, 37 L. Ed. 689; Scott v. Donald, 165 U. S. 58, 68, 17 Sup. Ct. 
265, 41 I/. Ed. 632; Tindal v. Wesley, 167 U. S. 204, 220, 17 Sup. Ct 770, 42 
L. Ed. 137.' " 

Suits and injunctions against the Attorney General of a state hâve 
been upheld in the récent cases of Railroad Commission of Louisiaina 
V. Texas & Pacific Company, 144 Fed. 68, 75 C. C. A. 226, ànd Consoli- 
dated Gas Company v. Mayer (C. C-) 146 'Fèd. 150, 154. In the latter 
case it appears that the duty ôf the Attorney General with respect to 
the enforcement of the statute existed by virtue of his gênerai duties 
imposed by a separate and antécédent statute. 

In the case of Mississippi Railroad Company v. Illinois Central Rail- 
road Company, 203 U. S. 335, 340, 27 Sup. Ct. 90, 93, 51 L. Ed. 209, 
the court, among other things in discussing this question, said : 

"The Commission was created by the state of Mlssl«sippi under the au- 
thority of Its Constitution and laws for the purpose of supervising, and, to 
some extent, controlling, the acts of the rallroads operatlng within the state. 
Sueh a commission is subject to a suit by a citizen. Reagan v. Farmers' Loan 
& Trust Co., 154 U. S. 363, 14 Sup. Ct 1047, 38 L. Ed. 1014; Smyth v. Ames, 
169 V. S. 466, 18 Sup. Ct 418, 42 L. Ed. 819 ; Prout v. Starr, 188 U. S. 537, 
23 Sup. Ct. 398, 47 L. Ed. 584." 

In the case of Reagan v. Farmers' Loan & Trust Co., 154 U. S. 362, 

14 Sup. Ct. 1047, 38 L. Ed. 1014, the Attorney General and the Rail- 
road Commission of Texas were enjoined from the enforcement of the 
act. In. that case it was strehuously insisted tliat it was a suit against 
the state, and therefore in violation of the eleventh amendment of the 
Constitution of the United States. The Circuit Court, as well as the 
Suprême Court, held otherwis'é; 

The Texas statute relàting to the sarne (Gèn. Laws Texas, 1853, c. 
51) reads as follows: 
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"Sec. 18. If any railro^d, as aforesaid shall wilfully violate any other pro- 
visions ofthis act, or sliall do aùy other act herein prohibited, or shall (ail or 
refuse to perform any other dùty enjoined upon it for which a penalty haa 
not herein been provided, for every such act of violation It shall pay the state 
of Texas a penaltj' of not more than five thousand dollars. 

"Sec. 19. Ail of the penalties herein provided, except as provided in section 
17, shall be recovered and suits thereon shall be brought in the name of the 
state of Texas in the proper' court having jurisdiction tbereof in Travis coun- 
ty * * * by the Attorney General or under his direction; and the attor- 
ney bringing such suit shall receive a fee of fifty dollars for each penalty re- 
covered and collected, by him, and, ten per cent of the amount collected, to 
be paid by the state. * * * Ail fines and penalties recovered by the statê 
under this act shall be paid into the treasury of the state. • * * " 

"Sec. 21. It is hereby made the duty of such Railroad Commission to see 
that the provisions of this act and ail laws of this state concerning railroads 
are enforced and obeyed, ànà that violations thereof are promptly prosecut- 
ed, and penalties due the state thérefor are recovered and collected. And 
said Commission shall report ail such violations with the facts in their pos- 
session to the Attorney Genpral or any other offlcer chargea with the enforce- 
ment of the lavps, and request him to institute the proper proceedings. * * * 

(a) It shall be the duty of the Commission to investigate ail complaints 
against railroad companies subject hereto and to enforce ail laws of this state 
in référence to railroads." 

Section 1113 of the Révisai of Nortli Carolina of 1905 provides that 
the Commission, whenever in its judgment any corporation has violated 
any law, shall first give notice of such violation to the offending cor- 
poration, and, in the event of a failure on the part of such corporation 
to comply with the law, "shall forthwith présent the facts to the At- 
torney General, who shall take such proceedings thereon as he may deem 
expédient." 

This provision is positive, and must be construed as being mandatory. 
In this case the statute of North Carolina makes it clearly the duty of 
the Attorney General, when câlled upon, to prosecute any suit or action 
which may be deemed necessary to secure the enforcement of the 
laws of the state, in regard to the fixing of maximum rates. This sec- 
tion, when construed in accordance with the rule laid down in the 
Reagan and Ames Cases, clearly charges the Attorney General with a 
duty in relation to the enforcement of the act in question. 

In this connection, it is well to consider the scope and meaning of 
the expression "specially charged with the exécution of a state enact- 
ment." The Suprême Court in the Reagan Case, as well as the Ames 
Case, expressly held that the officers enjoined in those cases were state 
officers, "specially charged- with the exécution of a state enactment." 
From what appears in those cases, it necessarily foUows that the words 
"specially charged" are not to be construed to mean that the Attorney 
General cannot be enjoined except in cases where the state statute has 
expressly commanded him to enforce the act by bringing suits for 
penalties or prosecuting misdemeanors mentioned in the act. He was 
only charged by his gênerai duty as the law officer of the state, and yet 
he was enjoined in language so broad as to include every attempt to 
enforce the penalties attending the violation of "House RoU 33." In 
the Reagan Case the Attorney General was not deprived of his discré- 
tion and reduced to a mère ministerial agent, as will appear by an ex- 
amination of the Texas statute. Likewise, an examination of the Ne- 
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braska çtatute of 1887 and the re-enactraent of it into the Revised Stat- 
utes of Nebraska of 1893 (chapter 73, art. 8, §§1-23) fails to show 
that the Nebraska State Bbard of Transportation was in any way di- 
rected to enforce by criminal procédure the act of 1887 or any other 
act. It was held in that case that the Attorney GenerjJ of Nebraska 
was specially charged with the enf or cément, of the pénal clause of the 
act of 1893 (Laws 1893, p. 164, c. 24), relating to the maximum rate 
law, known as "House Roll 33," merely because the law of 1893 im- 
posëd a penalty for the violation of the maximum rate law. When 
we come to consider the statutes of North Carolina, we find that to 
construe the same in accordance with the principles laid down in the 
Reagan Case, Smyth v. Ames, Consolidated Gas Company v. Mayer, 
that the Corporation Commission arid the Attorney General of North 
Carolina are specially charged with the enforcement of the acts of 1907. 
It is inconceivable that a Circuit Court of the United States, in the 
exercise of its jurisdiction, should be powerless to afford a remedy to 
one who seeks to assert a right which is guaranteed by the Constitu- 
tion of the United States. This is in no sensé a suit against the state, 
nor can it be successfully contended that the state is in anywise a party 
in interest, in so far as the merits of the controversy are concerned. It 
cannot be reasonably insisted that this is a suit to prevent the state 
f rom enforcing any right which it possesses, nor can it be said to be a 
suit to compel the performance of an obligation of the state, nor does 
it in anywise involve a matter in which the state has a pecuniary inter- 
est; the parties in interest being the complainant on the one side, and 
the traveling public on the other. Therefore the questions presented 
are not such as to warrant the assumption that this court is without 
jurisdiction, and a careful study of the circumstances attending the 
adoption of the eleventh amendment, as well as the end to be obtained 
by the adoption of the same, show conclusively that those who were re- 
sponsible for its adoption never dreamed that it could be used as a 
means of depriving an American citizen of a substantial right con- 
ferred upon him by the Constitution of the United States. The eleventh 
amendment, being a part of the Constitution of the United States, 
must be construed so as to give fuU force and efïect to each and every 
provision of the instrument of which it forms a part. Any other con- 
struction of this amendment would practically nullify that clause of 
the Constitution which provides that no state shall pass any laws impair- 
ing the obligation of contracts, as well as the f ourteenth amendment, 
which, among other things, provides that: 

"No state shall make or enforce any law which will abrldge the privilèges or 
immunities of citlzens of the United States, nor shall any state deprive any 
person of life, llberty or property without due process of law ; nor deny to any 
person withln its jurisdiction the equal protection of the laws." 

It cannot be that a state Législature can so frame an act as to de- 
prive a citizen of a right vouchsafed to him by the Constitution of 
the United States, and it is equally unreasonable to contend that a 
state Législature possesses the power by législative enactment to de- 
prive this court of its jurisdiction; and the sooner thèse questions are 
definitely determined the better it will be for ail parties concerned. 
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That there is a disposition on the part of some to do that, which, if 
successfui, would not only impair the usefulness of the fédéral courts, 
but nullify certain provisions of the Constitution, is apparent. This 
situation is productive of a feeling of unrest and a lack of confidence 
on the part of the people in the ability of the United States courts to 
fairly administer the law in accordance with the Constitution. 

For the reasons stated, the court is of opinion that this is not a suit 
against the state within the meaning of the eleventh amendaient, and 
that, therefore, it has jurisdiction to hear and détermine the issues rais- 
ed by the pleadings. 

It is charged in the bill that, if the proposed rates are enforced, com- 
plainant will suflfer irréparable injury, that such rates are unreasonable, 
unjust, and confiscatory, and that the complainant is about to be de- 
prived of its property without due process of law, and, as a means of 
having its rights determined in an orderly and judicial viray, it cornes 
into a court of equity, and asks that an order be granted restraining 
the enforcement of the provisions of the act of 1907 until the final 
hearing of the cause. The complainant insists that it should be pro- 
tected against the irréparable injury it would sustain if the proposed 
rates should be put into efifect pendmg the final hearing of the original 
suit in this cause. Among other things, it is alleged that the Législature 
of North Carolina at its récent session passed acts regulating freight 
and passenger rates, and that, by virtue of the provisions of said acts, 
it is about to be deprived of its property without due process of law, 
and aiso denied the equal protection of the laws. The complainant 
seeks to enjoin the enforcement of the rates prescribed by the act in 
question upon the ground that the statute prescribing the same is 
répugnant to the Constitution of the United States. It is contended that 
the lapse of any considérable length of time would expose it to in- 
numerable suits by shippers and the traveling public for penalties, as 
well as subject it to the penalties prescribed by the statute. Com- 
plainant prays for an injunction against the Corporation Commis- 
sioners, the Attorney General, and the Assistant Attorney General dur- 
ing the pendency of this cause. 

On the 8th day of May, 1907, an order was entered restraining the 
défendants from enforcing the aforesaid act, and at that time notice 
was issued to the défendants to appear on the 28th day of June, 1907, 
and show cause why the injunction thus granted should not be con- 
tinued until the final hearing. In considering this motion it is in- 
cumbent upon the court, in the exercise of its discrétion, to déter- 
mine whether, under the circumstances, the complainant is entitled to 
the relief which it seeks, and also whether it will suffer irréparable in- 
jury in the event the court should refuse to continue the injunction un- 
til the final hearing. That it is the duty of a court of equity to re- 
strain the enforcement of an act which is alleged to be unconstitutional, 
when it is shown by the proof that the complainant will, pending a 
final hearing, suffer irréparable injury, is a well-established rule of such 
courts. In such cases the court, in order to avoid a multiplicity of suits, 
will restiain the enforcement of any act with respect to the same until 
the final hearing. In discussing this phase of the question, the learned 
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justice who delivered the opinion in the case of Smyth v. Ames, supra, 

sàid: ■ ■■ ■ ■ ■ ' ''"■ 

"In thèse cases the plaintiff stockholdérs in the corporations named ask 
a dècrèe enjolning the enforcement of certain rates ïor transportation upon 
the ground that the statute preserlbingthemfîs répugnant to the Constitu- 
tion of the^United States. Under the principles which in the fédéral System 
distinguisheà cases in law from those in equity, the Circuit Court of tbe 
United States, sitting in equity, can malce a coniprehensive decree eovering 
the whole ground ôf controversy, and thus avoid the multîpllcity of suits 
that would Inevitably arise under the statute. ' The carrier is made liable 
not only to Individual persons for every act, matter, or thing prohlbited by 
the statute, aud for every omission to, do any act, mfttter or thing required to 
be done, bût a iine of from $1,000 to $5,000 fop' the ïirst offense, from $5,000 
to $10,000 for the second offense, frein $10,000 to $20,000 for the third of- 
fense,' and $25,000 for every subséquent ofderise. The transactions along thé 
Une qf. any of thèse railrqads, ont of vwhiieh causes of action might arise 
under tbe statpte, are sp numerous and varied^.that the interférence of equity 
could well be justified 'upbn the groUnd that à gênerai (lecreë, according to 
thé prayer of the bills, would avold a multiplicity of suits, ànd give a remedy 
more certriilt and éfflcacious than i could 'hegiVèn in any procèeding instituted 
against the eompany in a court ,pf law; for a court of lav? could only deal 
with each separate, transaction involving the rates to be charged for transpor- 
tation. The transactions for a single week vyould expose any .eompany ques- 
tioning the validity of the stattite tb à yast puiiiber of suits by sîiippers, to 
say nothing of the heavy penalties named in the statute. Only a court of 
equity iis compétent tp meet such an emergeney, and détermine, bnee and for 
ail and without a multiplicity of, sul,ts, matters that affect, not slmply indivld- 
Uals, but the interest of the entire community. as involved In the use of a 
public highway and in the administration of' thé afCairs of the quasi public 
corporation -by :which SUch highWay ' Is maintained." 

It is well to remember that the allegatiohs in the biU' filed by com- 
plàinant are in ihany respects similar to 'those contained in the bill filed 
inthat case. ! " 

; In the case at bar it is shown that section 4 of 'the âct prescribes 
heavy and unusmal penalties, the enforcement of tvhich, for any con- 
sidérable length of time in a court of law,' iwould practically bankrupt 
the complainant. : ■ i , . ■ 

In addition to the allégations contained in the verified bill, the com- 
plainant has offered the affidavit of A. H. Plant, coniptroller of com- 
plainant, as to the amount of its intrastate as'contradistinguished from 
its interstate business. 

Among other things, Mr. Plant says : 

"That he Is, and for some years past has been, comptroller of the Southern 
Railway Company, and as such has supervision over its accounts, and charge 
of its books, tind that the following is a true statèment of the résulta of opéra- 
tion ofiSoutherin Railway Company in Nortii Oarolina during the year ending 
June 30, 190,6, under the rates and classifications exlsting at that time : 

Gross earnings from opération in North Carolina, including 
both interstate and intrastate ....$12,043,727 33 

Operating cost to eam one dollar of intrastate revenue iii 
Nofth Carolina was not less than. .:....,,. 86 35 

"While Itls impossible to state the exact eoBt to earn a dollar of intrastate 
revenue, It'ls certain that It'cost much more than the average cost to do ail 
business, anà at least the above mentioned figures, as this affiant verily be- 

lieves.'- "':- ■■ V '■'■'.■ ■"':-' 
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"Grosa eamings in North Çarolina from intrastate trafflc: 

From passengers ,.,,.$ 1,565,695 33 

Ffom freigbt 1,322,564 30^ 

From inail.. 230,383 78 

From express. 169,474 89 

From miscellaneous 36,507 44 

Total gross revenue from intrastate trafHc in North Çarolina 
for said year... 3,324,625 74 

Minimum expense of earning tbis gross intrastate reveuije, 
on the basis of $86.35 to earn one dollar . 2,870,814 33 

Maximum net eariiinga from intrastate trafflc in North 
Ctirolina for said year, without allowing for taxes 453,811 41 

Taxes chargeable to North Çarolina for the fiscal year end- 
€d June 30, 1906, were...... 269,651 18 

The proportion of intrastate gross eamings to total gross ., 

earnings in North Çarolina was 27.60 per cent. \[, 

27.60 per cent, of the total taxes above mentloned which 
Bhould be charged to intrastate traffic shows intrastate 

' taxes to hâve been for that year .1 . 74,423 73 

Improvements and betterments not capitallzed chargeable 
to North Çarolina during the year for the purpose of 
keeping the property up to modem standards and without 
additions to It, amountfed to. 197,945 81 

27.60 per cent, of which is assignable to Intrastate trafEc, or 54,633 04 

Total taxes and imprôvehients and betterments not capital- 
lzed chargeable against intrastate traffic for said year.. 129,056 77 

Leaving as the maximum net intrastate earnings in North 
Çarolina for said year,^ after deducting the said propor- 
tion of taxes and the said proportion of improvements 
and betterments not capitalized, . . , 324,754 64 

Applying to' the àboVe mentloned Intrastate business in 
North Çarolina for the year endéd' June 30, 1906, the pas- 
senger and freight 'Pates proposed by the acts of the légis- 
lature of North Çarolina passed during March of the cur- -: 
rent year, there would hâve been a loss of passenger reve- 
nue of... 27.5,055 53 

And a loss in freight tevenue of . . . . .': 21,691 64 

Or a total loss of .......: 296,747 17 

Making the- net earnings from Intrastate opérations under 
the proposed rates afld classifications 28,007 4T 

During the said year the value of the physical properties of 
this Company in North Çarolina, according to the assess- 
ment made by the state for the purpose of taxation, was 26,134,865 00 

The proportion of this , tax value Used for intrastate pur- 
poses should be ascertained on the basis of user, which is 
on the basis of the proportion of gross earnings from in- 
trastate business to the; total gross earnings from ail busi- 
ness for said year in North Çarolina, or 27.60 per cent, 
of the said assessed value, which amounts to 7,213,222 74 

The maximum net revenue from intrastate trafHc in North 
Çarolina under the existing .rates would only yield as in- 
terest upon said proportion of^ said tax value, per an- 
num ^... ...i:. ; 4.50 par cent, 

Under the proposed rates and classifications the net revenue 
from intrastate traifie in North Çarolina would only yield 
as interest upon the said proportion of said tax value, per 
annum 39 per cent. 

"The afHant further says that the foregoing results of opération In the 
State of North Çarolina for the year ending June 30, 1906, show a larger net 
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resuit to the Company than Is falrly représentative of the résulta of the com- 
panjf'a opérations In the future, for the reasqn that slnce the 30th day of 
June, 1906, the close of sald fiscal year, there bas been a large Increase In 
the, expenses of the company, due to increases in wages, and to the increase 
in cost of ail material and supplies and pther expeuses, as wUl be shown by 
the followlng statement for the System: 

For the six months ended Deeember 31, 1906, the gross 
eamings of the company Increased over the same period 
pt the previous year $ 1,711,861 79 

Whereas the operatlng expenses and taxes increased for 
the same period 2,623,979 77 

Showing a decrease in net eamings for the six months 
mentioned, of 912,117 98 

"In addition to the foregoing increases in wages and other expenses, the 
company Is confronted with still further very substantial demands for in- 
creases in wages. While the above figures are for the System, a proportlon- 
ate part of sald increase in. expenses would apply to North Carolina." 

It is iflsisted by counsel for défendants that Mr. Plant made certain 
reports to the Corporation Commission which are inconsistent with the 
afiSdavit which he now makes as to local business transacted by com- 
plainant in the state of North Carolina. In an affidavit filed by Mr. 
Plant on the 26th of June, 1907, in referring- to the reports which he 
had previously made to the Corporation Commission, it is said : 

"As no account of the dIfCerence In such costs was liept upon the books 
of this company, and no attempt made in the company's books to separate the 
cost between the Interstate and the Intrastate business, when called upon 
for stàteinents of thèse expenses by the North Carolina Commission, such 
statements were necessarlly made upon an assumed basis, with the statement 
that the results were approximate. And the basis assumed for thèse reports 
in North Carolina was the minimum amount stated in the décision above re- 
ferred to of the Suprême Court of the United States In Smyth v. Ames, 169 
U. S. 466, 18 Sup. Ot. 418, 42 L. Ed. 819. Subséquent investigation and study 
of the situation and consultation with men of expérience hâve convinced me 
thiit the estlmated basis made In the report to the commission in North 
Carolina is entirely too small, and that the minimum should not be less than 
is given In this afildavit In fact, when ail the conditions are considered and 
ail the éléments of increased expenses are given their due weight, I believe 
that the estimate given in this atHdavit wlil be considerably below what is 
the real cost of doing such business. It Is Impossible to arrive at such costs 
accurately, as there are many of the éléments of the expense which are com- 
mon to ail classes of business, and a division of expenses thus commou to ail 
classes of trafiBc must be made more or less upon arbitrary Unes. For ex- 
ample: The gênerai expense of doing ail the business of the company can- 
not, with accuracy, be allocated as between the différent classes of business, 
and the same Is true of other éléments of expense, such as maintenance ; but 
it Is safe to say that a reliable minimum can be reached, and this minimum 
is not, In my judgment, after much considération of the subject, less than 
tliat above mentioned. This estimate of a minimum makes no ailowance 
whatever for any increased cost of maintenance due to the increased wear 
and tear on the roadbed and equipment incident to .the more fréquent starts 
and stops in coimection with intrastate business. * * * The earnings from 
passengers of passenger trains In Nortii Carolina, embracing both Interstate 
and intrastate passenger business, are less than $1 per train mile, and it is 
the usually accepted opinion among railroad men that a passenger train 
which does not eam from Its passengers more than a dollar per mile is not 
a profitable train, the gênerai impression being that a passenger train earn- 
ing less than $1 per train mile from passengers is run at a loss. Whether 
this is actually true or not, I believe It to be certain that It costs to earn 
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$1 of every class of passenger train revenue, intrastate as well as Interstate, 
more than the above-mentioned figures of 86.35 cents." 

When we corne to consider the testimony of Mr. Plant, we find that 
it is true that he made certain reports to the Corporation Commission 
which are not strictly in accord with the affidavits which he now makes. 
While this is so, it is also shown by the marginal notes of the reports 
of the corporation commission that the same were based only on an 
estimate, and were not intended to be treated as matters of fact. If 
it had been shown that the witness had made two contradictory state- 
ments or inconsistent utterances as to matters of fact, then the ques- 
tion as to the veracity of the witness would arise, and under such cir- 
cumstances it would be the duty of the court to consider the same in 
determining the weight of such testimony as bearing upon the truth 
or f alsity of the same ; but, inasmuch as thèse statements relate solely 
to a matter of opinion, no question of veracity arises, and when we con- 
sider the statements in question, together with the évidence of Mr. 
Plant, it cannot be said that the testimony which he now gives is cal- 
culated to impeach his character as a witness, nor can it be said that 
such testimony tends to contradict (in the ordinary acceptation of the 
term) the statements which he made to the Corporation Commission 
in the fîrst instance. The one is a matter of opinion — an estimate — 
and may vary with the conditions of one's study and investigation, 
and his opinion is valuable in proportion to the amount of study and 
investigation that he may make with respect to the matter about which 
he is testifying ; while, on the other hand, if he makes a contradictory 
statement as to a question of fact, such statement may be used for 
the purpose of discrediting him as a witness. Our expérience in 
human affairs teaches us that in matters of opinion men are likely 
to difïer materially, and such différence does not tend in the slightest 
degree to affect the character of one who may hâve given expres- 
sion to conflicting opinion at différent stages of an investigation of 
a subject, the détermination of which necessarily involves calculations 
that are based upon estimâtes, and which do not dépend upon facts to 
support the same. 

The testimony of Mr. Plant is, in the main, sustained by the testi- 
mony of the foUowing persons who hâve filed affidavits in this cause : 
Frank Ney, gênerai auditor. Rock Island Railroad Company; Erastus 
Young, gênerai auditor, Union Pacific Railroad Company ; Mr. Krebs, 
gênerai auditor, Illinois Central Railroad Company; H. B. Spencer, 
vice président of complainant company ; Mr. Earling, vice président of 
the Chicago, Milwaukee & St. Paul Railroad Company; Mr. Trues- 
dale, président, Delaware, Lackawanna & Western Railroad Company ; 
Mr. Harris, président, Chicago, Burlington & Quincy Railroad Com- 
pany ; Mr. Wickersham, président of the Atlantic & West Point Rail- 
road Company; Mr. Sullivan, comptroller, Chesapeake & Ohio Rail- 
road Company. It is also shown by the affidavit of W. H. Tayloe, 
gênerai passenger agent of complainant, that the rates now in force are 
the same which were in force during the whole of the year ended June 
30, 1906, and that in no instance are such rates unjustly, unreasonably, 
and unfairly high, and that in no instance are such rates greater than a 
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reasonable .compensation for the services renderçd. ; Mr. Tayloe also 
States that the passenger tapfï esjtablished by the apt in question is un- 
justly, unreasonably, and unfairly low, and that the rates therein prc- 
scribed would ïiot furnish the cômplainant a fair, just or reasonable 
compensation for the services rendered, or a reasonable or fair return 
on its property engaged in; intrastate business ; that, if the rates so es- 
tablished are put into effect, the revenue of complainant will be largely 
reduced, and there would not be a sufficient increase in passenger busi- 
ness to compensate the complainant for the loss of revenue resulting 
therefrom. 

It is also insisted by counsel ^for complainant that in the case of 
Smyth V. Ames, supra, it wâs shovi^n that the évidence justified 20 per 
cent, higher as the proper basis, and that in the case of Chicago, M. & 
St. Coi v. Tompkins, 176 U. S. ler, 20 Sup. Ct. 336, 44 L. Ed. 41Î, 
the contentioil of Mr. Plant is sustained. In :the case of Smyth v. 
Ames, supra, the Suprême Court, in. referring to the methods similar 
to.those empioyed by Mr. Plant and other witnesses in this cause, said : 

"Tt|e conclusion reached by the Circuit Court was that the réduction made 
by the Nebraska statute in the rates for local freight was sb Unjust and un- 
reàsônable.as to require a decree staying the enforcement of such rates against 
.thé companies pamed in the bill. Ames v. Union, P,aciflc Rallway (O. C.) C4 
Fed. 165, 189. That conclusion was based largely upon the figures present- 
ed by Mr. Dllworth while he was secretary of the State Board of Trans- 
jiortatioh, as wéll as a défendant and one of the solicitors of the défendants 
in theS0) causes. He was a principal witness for that board. His gênerai 
fairness and his competency to speal^ of tiie tacts upon which the question be- 
fore us dépends are apparent on the record. He stated that the average ré- 
duction màdè by the statute on ail the 'eommodities of local rates' was 29.50 
per cent.'; and this estimaté seems to haVe been accepted by the parties as cor- 
rect He estlmated that the percentage of operating expenses on local busi- 
ness wouid exceed the percentage of operating expenses on ail business by at 
least lOper cent, and that it lûight go as high as 20 per cent, or higher. And 
this View is foore than sustained by the évidence of witnesfees possessing 
spécial knowlédge of rallrëad transportàtion and of the côst of doing local 
business as compared wtth what is ealled through business. Ihdeed, one of 
those witnesses gtates that the cost of carrying local freight is four tiniès as 
much as thçcçst of throUgh freight per ton per mile; another that the cost of 
the short hàul Is 'reasonably double the long haul.' If due regard be had to 
the testimony — and we hâve no other basis for our judgment — we are hot 
permitteâ; to place the extra eostof local business at ïess than 10 per cent, 
greater than the percentage of the cost of ail business." , 

Counsel for défendants offer no évidence to contradict the testimony 
produced by the complainant, save the report herein; réferred to as hav- 
ing been made by Mr. Plant to the Corporation Commission. 

It is charged in the bill that the présent rates were established with 
the approval.of the Corporation Commission of North Carolina, and this 
allégation is ùncontradicted. This circUmstance, taken in connection with 
the fact that the Corporation Commission had before it the reports 
made by Mr. Pla,nt as to,the amount of complainant's intrastate busi- 
ness at the timé the présent rates were adopted, is worthy of con- 
sidération in detérmining the merits of this controversy, inasmuch as it 
appears that at the timethe présent rates were established it was the 
judgment of the Corporation Commission that a gênerai réduction of 
rates could not be made without injury to complainant, and the court 
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is unable to find anything from the record before it to show that the 
situation in North Carolina has so changed since thât date as to justify 
a change of the rates which were deemed expédient at that time. 

The issue thus raised, when stripped of irrelevant and extraneous 
matter, présents solely the question as to whether the rates fixed by the 
Législature are un justifiably and unreasonably low in view of the 
amount of money invested by complainant in such intrastate business, 
as well as thé cost of operating its lines of road, together with the nec- 
essary expenses incurred in connection therewith, which are not, tech- 
nically speaking, operating expenses, yet at the same time shOuld be con- 
sidered in determining the reasonableness of the rates as being neces- 
sarily pertinent thereto. In addition to thèse items, should be con- 
sidered taxes and p$yments on account of casualties and accidents. 
The unprecedented development and prosperity of the South at this 
time necessitate double tiracking, as well as a gênerai overhauling of the 
property of complainant, in order that it may be able to meet the de- 
mands thus occasionéd. There has nevet beena'period in the history 
pf that section of the country whén there was sijch an urgent demand 
for improyed and increased railroad facilities as at the présent time. 
What the public demands at this time is increased facilities in the way 
of transportation of freight and paSsengefs, and this is especially true 
in western Carolina, a section of country which, uptil 1881 was prac- 
tically without railroad facilities. The development of the timber and 
minerai interests of this section < since th© completion of the Southern 
Railway renders it highly important that we should not only hâve bet- 
ter railroad facilities, but, in addition thereto, new Unes of road con- 
structed in order that the people of that section may be able to develop 
their properties. As a resuit of this development, it is to be presuraed 
that there has been a large increase in the value of the real estàtfe in 
that section of the country, which alone ihures to the benefit of the 
people of such territQry. It is no ordinary task to construct and op- 
erate a railroad in a mountainous région Uke that of western Carolina. 
Some of thèse matters at this stage of the proceéding are pértinëiit tô 
the questions at issue, and are worthy of considération. ; , 

Much has been said by counsel for défendants in regard to state sov- 
ereignty, and newspapers and state officiais hâve undertaken to dé- 
termine those questions by methods unknown to judicial procédure, 
and which, if permitted to prevail, wduld lead to demoralization of pub- 
lic and private business, and would be in utter disregard of the ri-ghts 
of individuals as guaranteed by the Constitution of the United States. 
In the famous case of Marbury v. Madison, 1 Cranch (U. S.) 137, 2 L. 
Ed. eO, Mr. Chief Justice Marshall, among other things, said : 

"The government of the United States has been emphatlcally termed a 
government of laws, and not men. It will certainly cease to deserve this liigh 
appellation, if the laws f urnish no remedy for the violation of a vested légal 
right. • • * " 

It can never be truthfully said that there is an interférence with 
States' rights, so long as the courts of the United States do rip more 
than exeircise the judicia.1 power conferred upon such courts by Cdn- 
gress in pursuancé of the Coristitutibn of the United States. ,It is 
remarkable that any one should at this late day question fhë power 



784 155 FEDERAL EEPORTEE. 

of the courts to déclare an act of a state or fédéral Législature un- 
constïtutional when it is shown that it is répugnant to the Constitution ; 
and it is well to remember that a North Carolina court was the first 
to announce the doctrine that the courts possessed such power, and 
soon thereafter the Suprême Court of the United States, in the case 
of Marbury v. Madison, supra, declared it to be the settled doctrine of 
this country. In the North Carolina case the Court of Conférence 
(which was the highest court at that time), in Bayard v. Singleton, 1 
N. C. Rep. 6 (Nov. Term, 1787), in discussing the power of the court 
to déclare an act of the Législature unconstitutional, said: 

"Another mode was proposed for putting the matter In controversy on a 
more constitutlonal footing for a décision tLan that of the motion under the 
aforesald act The court then, after every reasonable endeavor had been 
used in vain for avoiding a dlsagreeable différence between the Législature 
and the judicial powers of the State, at length with mùch apparent reluctance, 
but with great délibération and flrmness, gave their opinion separately, but 
unanimously for overruling the. afore-mentioned motion for the dismission 
of the sald sults, In the course of which the Judges observed that the obliga- 
tion of their oaths and thé duty of their office required them in that situa- 
tion to glve their opinion on that important and momentous subject, and that 
notwithstandlng the great reluctance they might feel against involving them- 
selves in a dispute with the Législature of the state, yet no object of concern 
or respect could corne in compétition or authorize them to dispense with the 
duty they owed the public, In conséquence bf the trust they were invested 
with under the solemnlty bf their oaths ; that they, tberefore, were bound to 
déclare that they consldèred that whatever disabilities the persons under 
whom the plalntiffs were sald to dérive their title might justly hâve Incurred 
against their malntalning or prosecutlng any sults in the courts of this state, 
yet that such disabilities In their nature were merely personal, and not by 
any means capable of belng transferred to the présent plalntifCs, either by 
descent or purchase, and that thèse plaintiffs being cltizens of one of the 
United States, or cltizens of this state, by the confédération of ail the states, 
which is to be taken as a part of the law of the land, unrepealable by, any act 
of the General Assembly; that by the Constitution every citizen had undojbt- 
ediy a right to a décision of bis property by a trial by jury, for that if the 
Législature could take away this right, and require him to stand condemned 
in his property without a trial, it might with as much authority require bis 
life to be taken away without a trial by jury, and that he should stand con- 
demned to die without the formality of any trial at ail; that, if the mem- 
bers of the General Assembly could do this, they might with equal authority 
not only render themselves the legislators of the state for life, without any 
further élection of the people, from thence transmit the dignity and authority 
of législation down to their heirs maie f orever ; but that it was clear that no 
act^ihey could pass could by any means repeal or alter the Constitution, be- 
cailse, if they could do this, they would at the same Instant of time destroy 
their own existence as a Législature, and dissolve the government thereby 
established. Consequently the Constitution (which the judicial power was 
bound to take notice of as, much as of any other law whatever), standing in 
full force as thé fundamental law of the- land, notwithstandlng the act on 
which the présent motion was grounded, the same act must, of course. In that 
instance, stand as abrogated and without any effect." 

That the Législature has the power withîn the limitations fixed by 
the Constitution of the United States to prescribe maximmn rates for 
railroads cannot be denied. While this is so, it is equally true as was 
said by Judgé Catron (àfterwards a justice of the Suprême Court oî 
the United States), in ilie case of Vanzant v. Waddell, 2 Yerger 
(Tenu.) 262-70: 
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"Every partial or private law whlch directly proposes to destroy or afCect 
indivldual rlghts, or does the same thing by affording remédies leadlng to 
Blmilar conséquences, is uneonstltutlonal and void. Were this otherwise, odious 
individuals and corporate bodies would be governed by one rule, and the mass 
of the community, who made the law, by another." 

In the case of Smyth v. Ames, supra, in referring to this phase of the 
question, it is said: 

" * ♦ * But, despite the difflcultles that confessedly attend the proper 
solution of such questions, the court cannot shrlnk from the duty to détermine 
whether It be true, as alleged, that the Nebraska statute invades or destroys 
rlghts secured by the suprême law of the land. No one, we take it, will con- 
teud that a state enactment Is In harmony wlth that law simply because the 
Législature of the State bas declared such to be the case ; for that would make 
the State Législature the final judge of the validity of its enactments, although 
the Constitution of the United States and the laws made in- pursuance there- 
of are the suprême law of the land, anything in the Constitution or laws of 
any state to the contrary notwithstanding. Article 6. ïhe Idea that any 
Législature, state or fédéral, can conclusively détermine for the people and for 
the court that which it enacts Into the form of law, or what it authorizes its 
. agents to do, is consistent with the fundamental law, Is in opposition to the 
theory of our Institutions. The duty rests upon ail courts, fédéral and state, 
when thelr jurisdiction is properly invoked, to see to it that no right se- 
cured by the suprême law of the land Is impaired or destroyed by législation. 
This functlon and duty of the judiciary distingulshes the American System 
from ail other Systems of govemment. The perpetulty of our Institutions 
and the liberty whlch is enjoyed under them dépend, In no small degree, upon 
the power glven the judiciary to déclare nuU and voId ail législation that Is 
clearly répugnant tô the suprême law of the land." 

The complainant has invoked the jurisdiction of this court for the 
purpose of asserting a right which is guaranteed to it by the organic 
law of the land. This law is suprême, and should be obeyed until the 
people of the United States through their Législatures shal! deem it ex- 
pédient to modify the same. Every officiai, state or fédéral, is requir- 
ed before entering upon the discharge of the duties of his office to 
take an oath to support and maintain the Constitution of the United 
States and the laws made in pursuance thereof, and the state offidal 
who takes this oath, among other things, is required to state that he 
will support the Constitution and laws of the state not inconsistent 
with the Constitution and laws of the United States. Under thèse cir- 
cumstanqes, there can, and should be, no conflict between the state and 
fédéral courts. 

If this were a suit in the state court, and it should appear, as it does 
in this case, tliat the complainant was threatened with irréparable in- 
jury, the injunction would be continued until the final hearing as a 
matter of course, upon the theory that it is the duty of the court to 
préserve the status quo until there could be a final détermination of 
the questions involved in the controversy. This is the well-settled rule 
of the fédéral courts, and is the universal practice in the state courts 
of North Carolina. 

Counsel for défendants cite the case of Covmgton & Co. v. Sanford, 
164 U. S. 578, 17 Sup. Ct. 198, 41 L. Ed. 560. The court has carefuUy 
considered that case, ajid is of opinion that it does not apply to the 
case at bar, Counsel also reiÇerred to the' San Diego Case, 174 U. S. 
'739, 19 Sup. Ct. 804, 43 L. Edl"1154, as s;howing that the raiiroad com- 
155 F.— 50 
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pany must show "beyond aU <îoi|ti|t",that the rates complained of were 
confiscatory. This expression in rthe San Diego Case refers to the rule 
by which the court should be governed on a final hearing, and has no 
référence to a hearing on a preliminary motion for an injunctioh' to 
préserve the status quo. It was also estabhshed in that case that the 
rates complained of would admit of a return' of 6 per cent, upon the 
value of thp property. While this court, sitting as a court ofequity, 
pQSsésses ^ainple power to resti-aih the enforceraent of an â'çt "of the 
Législature , in a proceeding of this character, pending a filial' hearing, 
it should be borne in mind that the législation of North Carâlina rq- 
lating ;Ï6 railroads and the fixing of rates for the same contemplâtes 
that ihjuftctions âhould be grahted in cases like that under considera- 
tion; and thè necessary means are provided by which the iilteirésts of 
the patrons of the rOad may be fuUy protected in such. cases, inso far 
as frèight rates are côncerned. 

It is provided undér subhead B, "Injurictîbns, When' Granted,"' § 
1083, as follovifs : . ,. ! '., 

"No Judgêshall grant an Injonction, restraining order or other process 
staying or affecting, clurlng the pending of any .appeal, the enforcement of 
any detertiiination' of the Corporation Commission fixing rates or fares, with- 
out requiring as a condltioù précèdent the exeoutlng and flllng with the Cor- 
poration Commission of a justified undertaklng in the sum of not less thap. 
twënty-flre th'ôusand dollars for any company whose road is of less length, 
thaii fiîty miles, ànd flfty thousànd dollars for any company whose road is; 
over fifty miles in length, eôndttiotled that the company wUl make and fllej 
with the Corporation Commission a sworn statement every three months 
during'thé^ndingof the a^ipêalof the items of :frelght, with , 'liâmes of ?hîp- 
pers, carried over such colnpany's road within the, preceding ninety days, 
showing the freight chargeai and tliose flxed hy tbe Corporation Commission;! 
and in tlie ;eYent thàt the détermination of the Corporation . Commission ap- 
pealed ifrorfci!is afflrmed Irt part orih whole snch côlnpany rtiall within thirty 
days pay fntb the treasUry of North Carolina the aggregate différence between 
the freights coliected and thosé flxed by the final détermination of tl^e matter 
appealed. Pub, liEws 1899, p. 291, c. 164, § 7." 

The forégoing provision clearly indicates that it was the purpose 
of the Législature ndt to interfère' with the remedy by injunction in 
cases wherè it'ipight appear that the rates ;fixed wére confiscatory in 
their character, and the only limitation with respect to the same îs the 
provision that in cases whefe it is sought to restrain an aCt; fixing 
freight rates, that a bond should be required. (It may be that the 
State officiais haye over loolced this provision). ' 

Under thésé circumstances, the court, in addition to being required 
hy the rulesj practice, and procédure in such causes to preserVe the 
status quo pending the hearing, is admonished by the acts of the Légis- 
lature that in air such cases where it appears thàt complainant is abotit 
to suffer irréparable injury that it is the policy of the law of Nofth 
Carolina to restrain the enforcemerit 'bf such législation pending the 
hearing. upon giying ample security for the payment of such sums as 
may be deçméd tp be necessary .toprotçct the righ^s.of those. affected 
by the rate^ estàbîishéd. While' this pjbvîsiôri of the ' North Carolina 
law affords 'çimplé prôvî.sibn for the protection of shippérs of freight 
pending the final heafing, the' statûte is'silént as tô the traveling public i 
and, while it is contertiplàtèd that thé etiforcement of any âct fixing 
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pa^seiîgerjT^tes ipay be restrained, nevertheless the Législature in its 
wisdprri did not deem if neçessary. to make any provision for protec- 
tion of thpse. whose rîglits iriight be affected in this respect by the 
granting of a temporary injunction. Thus it is clearly shown that it 
isnot 'the policy of the Législature of North Cardlina to go to the 
extent which the fédéral courts hâve gone in such causes (notably in 
the case of Consolidated Gas Co. v. Mayer [C. C] 146 Fed. 150) in 
protecting the rights of the traveling public. The allégations of the 
bill, which are supported by uncontradiçted évidence, clearly show 
that, if the présent rates are permitted to be enforced, the çomplainant 
wiU suiïer great and irréparable injury in the event that the act in 
question should ultimately, be declared lyiconstitutional. And in such 
evenît the différence between the,, prbposed rate and the présent rate 
wquld be a clear loss -to the cornplainant, inasmuch as it would be im- 
practicable for it to bring a suit to recover the différence between the 
proposed rate and the old rate against each individuàl who might 
in the meantime purchase a ticket, and the déniai at this time of the 
remedy universally afforded by courts pf equity, urider such circum- 
stances, would be to deprive çomplainant of a right guaranteed to it 
byt};ie. Constitution of the Upited States. While a râilroad is not.en- 
titled to ëarn a profit oh every rnile of its road, nor upon every article 
carried by it, nevertheless it is entitled to earn a reasonable profit upon 
the entire intrastate business' in the, State. 

It is shown by the; e.vidençe that' the gross 'revenue from intrastate 
business in North Catolina in ,1906 was $3,334,625. ' It is also shôWn 
that the minimum expensç of earning this amount should be on the 
basis of 86.35 cents on $1 ea'rned, and the aggregate expense thus in- 
curred would be $2,870,814.33; that the maximum net earnings from 
intrastate business in North Carolina, not making any allowance foi- 
taxes, is $453,811.41 ; that the taxes chargeable to North Carolina for 
the fiscal year ending June 30, 1906, was $269,651.18; that the pro- 
portion of intrastate gross earnings to total gross earnings were 27.60 
per cent; thàt 27.60 per cent, of the total taxes which should'be charg- 
ed to intrastate traffic shows that the intrastate taxes should hâve been 
for that year $74,423.73. Improvements and betterments not capital- 
ized chargeable to North Carolina for the same year for the purpose 
of keeping the property up to modem standard and without additions 
to it amounted to $197,056.77. Twenty-seven and sixty one-hundredths 
per cent, of this last item which is assignable to intrastate trafïïc iis $54,- 
633.04, thus making a total of taxes, improvements, and betterments not 
capitaHzed, chargeable against intrastate traffic for said year, $129,056.- 
77. The évidence shows that the çomplainant will sustain a loss of rev- 
enue by the proposed passenger rates of $275,055.53, a net loss from 
freight of $21,691.64, making a. total loss of $296,747.17. So it will be 
seen from the foregoing that the net earnings from intrastate opérations 
under the proposed rates and classifications would only be $28,007.47. 
That part of the complainant's property in North Carolina devoted to 
intrastate business was assessed for taxation in, that state during the 
year ended June 30, 1906, at $7,213,222.74. In this connection it should 
be remembered that no class of property in North Carolina is assessed 
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at its true value for taxation. Nevertheless, if w€ assume the tax 
valuation of the property of complainant to be a proper method of as- 
certaining the value of its property chargeable to intrastate business, 
we find that the net earnings of complainant, under thè pfoposed rates 
a;nd charges for intrastate business, taking the year 1906 as a basis, 
wpuld only amount to ""/loo of 1 per cent, upon such valuation, before 
allowing anything for the payment of dividends upon the stock and 
interest on the bonds of cornpîainant. 

The complainant iii this cause occupieS a fiduciary relation to the 
holders of its mortgages, stocks, and bonds. The holders of thèse in- 
vestments and securities are as ihùch entitled to the protection of the 
law as any private citizen who may hâve invested his money in the 
mercantile business or any other private enterprise. To hold otherwise 
would be to discourage investments in those public enterprises which 
are indispensable to the development, progress, and growth of the 
country. If it is to be held by the courts that those who invest their 
capital in public enterprises of this kind are to be denied the equal pro- 
tection of the laws, then the construction of railroads and other pub- 
lic utilities by private capital would at once cease, and the government 
would be required to embark in the untried, if not hazardous, under- 
taking of owning and controUing, not only the railroads of the country, 
but any other utilities which might be deemed necessary for the con- 
venience and advantage of the public. 

North Carolina has h^d a sad expérience in attempting to operate 
railroads within her bof ders, and her efforts in that respect hâve proven 
disastroUs in the extrême, and to-day the only railroad property owned 
by the State is being operated under leases which are deemed to be 
rnuch more advantageous to the state than any plan of opération which 
it could adopt under its own management and control. The state of 
North Carolina undertook to construct and operate the Western Caro- 
lina Railroad, but its efforts proved to be a dismal failure, and, had it 
not been for the purchase of the same by the complainant, in ail prob- 
ability it would never hâve been completed, and to-day western Caro- 
lina would be inaccessible to the outside world. 

Thè court doe's not deem it proper at this tinie to pass upon the va- 
lidity of section 1 of the act relating to passenger rates, feeling, as it 
does, that the cause should be referred to a rnaster in order Siat ail 
the facts bearing upon that question should be ascertained and re- 
pprted by him before a final détermination as to the reasonableness of 
the rates imposed can be had. 

Much h^s been said by counsel as to the power of the court in this 
cause tp grant a temporary restraining order, as well as the expediency 
of the same. There can be no doùbt as to the true rule by which 
the court is to be governed, when it appears that the complainant is 
about to suffer irréparable injury. In this instance, the act in question 
is challenged as being uncdristitutidhal, and, as the court has said, the 
évidence npw before it is sufficient to justify it in continuing the or- 
der héretofore graiited. Until the final hearing. However, the court îs 
not bound by this strict rule of construction in dealing with this ques- 
tion. In the case 6f CPtting v. Kansas Stockyards Company, 183 U. 



SOUTHERN KT, CO. V. m'NEILL. 789 

S. 83, 22 3up. Ct. 31, 46 L. Ed. 93, Circuit Judge Thayer, who heard 
the case below, decided that the act in question was valid; and, not- 
withstanding that the court in that case was of opinion that the act was 
conStitBtionâl and dismîssed the bill, nevertheless, the leamed judge 
granted an order restraining the enforcement of the act of the Légis- 
lature until the matter could be determined by the Suprême Court 
That portion of the order embodied âs a part of the final decree is as 
fdllOws: 

"The great Importance of the questions involved In thèse cases wlll doubtless 
occasion an appeal to the Suprême Court of the United States, where they 
wlll be flnally settled and determined. If, on such appeal, the Kansas statute 
«omplained of should be adjudged Invalld for any reason, and in the raeantime 
the statutory schedule of rates should be enforced, the stockyards would sus- 
tain a great and irréparable loss. Under such circumstances, as was sald in 
substance by the Suprême Court in Hovey v. McDonald, 109 U. S. 161, 3 Sup. 
<3t. 136, 27 L. Ed. 888, it is the right and duty of the trial court to maintain, 
if possible, the statua quo pending an appeal, if the questions at Issue are in- 
volved in doubt ; and equity rule 93 was enacted in récognition of that right 
The court is of opinion that the cases at bar are of such moment and the 
questions at issue so balanced with doubt as to justify and require an exer- 
cise of the power in question. Therefore, although the bills wlll be dismîssed, 
yet an order wlll at the same time be entered restoring and continuing In 
force the injunction which was heretofore granted for the term of 10 days, 
and, if in the méantime an appeal shall be taken, such injunction wlll be con- 
tlnued in force until the appeal is heard and determined In the Suprême Court 
of the TJnlted States, provlded that, in addition to the ordinary appeal bond, 
the Kansas City Stockyards Company shall make and file in this court Its 
bond In the pénal sum of $200,000, payable to the clerk of this court and hla 
successors in office, for the beneflt of whom it may concern, conditloned that, 
in the event the decree dismissing the bills is affirmed, it wlll, on demand, pay 
to the party or parties entltled thereto ail overchargea for yarding and feed- 
Ing llve stock at its stockyards in Kansas City, Kan., and Kansas City, 
Mo., which it may hâve exacted in violations of sections 4 and 5 of the Kan- 
sas statute relative to stockyards, approved March 3, 1897, since an injunc- 
tion was flrst awarded hereln, to wit, on April — , 1907 ; and that it wlll 
in like mannêr pay such overcharges, if any, as it may continue to exact In 
violation of sald statute durlng the pendency of the appeal. • » * " 

Thus it will be seen that in that instance, notwithstanding the fact 
that the circuit judge was of opinion that the statute challenged was 
valid, yet, in the exercise of his discrétion, an order was made restrain- 
ing the enforcement of the statute until there could be a final hearing 
of the samç by the Suprême Court. 

The action of Judge Thayer in that case aflfords a striking illustra- 
tion as to the extent to which a court of equity will go in order to 
préserve the status quo and thus prevent irréparable in jury in a cause 
where it bas assunled jurisdiction. The Suprême Court held that Judge 
Thayer's action in continuing the restraining order, under the circum- 
stances, was proper, and Mn Justice Brewer, who delivered the opin- 
ion of the court, in referring to the action of the lower court, said : 

"The leàmed circuit Judge, in decldlng the case, appreclated the Impor- 
tance of the questions involved, and, although denying the relief sought by 
the plàintlfifs, exerclsed his power of contipuing the restraining order until 
such tlme as thèse questions could be determined." 

It should be obserVed' that the learned justice concèdes to the Cir- 
cuit Court the power to continue the restraining order until the quès- 



tiG^iiS.invpJIive^}!f;iP;Hld be deternjjfîçd. And the.reasonsif^fjjeontînuing 
the . restrainjîjg 'prder in , the , ç&s,e: at, .bar are' rçn'cK ^ si;ç-prig^f,|han tJ^QS? 
v/hich inà,fiç(iilï}v,(igt Thayèr.to .res^rain,tlie.jenfqrçe]înpji|^qî the art^ în, 
that,çp.sepend[ingijthe final deterrninatiqp.ot éiesa^ejbjf^^e Suprême 

Cqurt.T „;,_,, .^,,. .;;; ".'", ,,.,■■■,,'.. '"■ .:' '"". ,^". "'-,^!j''r. ' ;,..;.; 

liïotwithstanding^the factthat ■jie court had at.the haârfPg °f ^hié 
motion considerçd septipnté qf.the^rate act of IPO^, and wàsqf opinion 
that the same was unconstitiitional, yet during the préparation .'of'&is, 
opiniqn,|,and,before the ppurt ha,4 eçprç?sed ils vxçws.in respect to the 
same, it,;W,as called upon ; to. détermine the yalidïtyiôj^'iWi^j.Hç.ctipfl m the 
case of Ex parte Jas. H.;Wood, 156 Eed.^i90, and, aiter carelully con-,- 
sid^ërin^-ffië sanië/reâched the cèridùsibii ^that thesàîd sectic*i was on; 
its'face yficoiistifutiqnal;and voidl '''.\*^ ;;■ '':, :;''^ ' •;■ . ' ,„ "']''/"'..:'' 

Inasmuch'as the allégations <)f the bijl, çuppqpièd by,|tlîe évidence,' 
shqw that,' uftless the restraining orderberetofore granted is. continued. 
untiï the .fiiial hearingi' the cornpfeinâTit will suffer' great and irréparable^ 
inj y iiXr'.in .tb^ ' évent ' the ',a.çt . in /que^tjion shoulci ' b| iSùally ' 'dëklar ed in- 
valid, thetfCQurt is of -opinidn that sûcb.order shpul^'jRe.çontiiiued until 
the final fheàring; and, in order/ that the travelingipublic may- be fuUy 
pfetedtèd,jitf;thë'-evënt that, tbé'^^^ bê' ultirfiately'dedared to be 

vaîid,,;'itbi^.",î:qmpîain^fit',Will be rèç(uii'el^' tp! givq ajnftplë'bptt'd. tô seicuré 
theipayment of ,a sufïicient sum intp.tbe'registry oï the,cô,urt ip re;im- 
buîSé those who may purchase tickets of eomplainant :;in the rmean- 
timej"à çûrii eçiual tP the' différence between thé îjre&ènt ■rate and the- 

proposedjate;'' ',' ''"■'-'•' ■■ •■ H''- •v,-':,' „..■; ; 

^- ■'^ ■ ^' .'(.", . ■■ • , ,■ ■ ■■, ' '■ ' '■■:•/.;■ '■!<' '■ y* ';ti •".■ • > '•■■ ^■•■• 

NOTE. '. Subséquent to the graiiting-qf an 'ocâer ccintinjUiag; ,th-e iritern 
locutory iYijunctioh until thefiraal hearing,.to wit,.'on the; 29th day of 
Jùly,'i9D7, t^e coiilplaînàntthrôtagîil^ eoùnsel'fîl'ed a petitiPii askinga- 
mpdificatjJDh oJF'ithe intçrlocutory ihjuQçtiqn','tq'!|lie:'.'gxteri'l; q|!.pfetmitt 
it to put in opération a 31^ cent rate in accpfîlaiice! ,wit-h the. pjçqyjsipns. 
of the act passed by the Législature of North Carolina. 
■ ■ït is stâted, in^the pétition substantiaily thatthe'Goveifnbr.of the state 
had threatéheâ- tO' ittstïtute pradeedings iri'the 'Stale courb for the puf- 
pose of annulhng thelease :of the iNébth Carolinai Railrdad Company, 
âttd also to caîl' a spécial session' rcrf the LegislatuBe with..the,view ofi 
securing the passage of additional législation afifectûig thecîrighïs of the 
cOmplaînan'C •' tliat â' number of .'suits had beëh 'igstituted'àri the state 
éourts against cdrnplainant and its agents ori account of its having cora- 
pliëd with the terms of the decree of this' court grantingriaîilinterlocu^ 
tory injunction; that the Gpvernor of theistàte-ltadissued, ai circular 
letter to the ^ûperior court judges of the state, :advisingithem that.it 
wâs theit diïty tP see that ail parties %ho failed to.. comply with the 
provisions, of' the act of '3.907 were prosecuted, rëgardleas of the order 
which this co^Rt had,made tempqrarily suspending the enforcement of 
the :sfame; ■ Ihat thèse attacks on the part of the Governor , and state 
officiais agaîrist the Company and its 'agents and ih the manfler therein 
described had had the effeCt of démOralizing the servants, agents, ànd 
employés of the Company to such an extet^t as tq render it well tjigh 
impossible ; fqr complainant to properly, discliarge.thé duties which it 



soui'ÉiÊRN ET. co. V. m'neill. 791 

owed'the public a? à common carrier, and that, owîng to mariy other 
reasonè stated thereih, the cômplainant was deterred from asserting 
the rights which'were gtiàranteed it by the Constitution of the United 
•States. iFor a more fômplëtë statement of facts référence is made to 
the pétition which has beeh-filed, and is a part of the record. 

After considéring tfie pétition, the court" made the following s'tate- 
ment: . , , , ^ . . 

"The atjplication now madé to modify ttie injtinctioris Keretofore granted In 
thèse causes présent '■feseenditlon o'f'alïairs unprecedented in the judïèial ân- 
nals of this eountry. After a full and complète hea.rinÉ:of., the matters raised 
by the pleadings in thèse causes, injanctions, pending the hearing of the ques- 
tions Involved in the original siiits, were .granted. The court, in granting 
such injunctions, followed the course approved by the Suprême Court of the 
United States in the cases of Smyth v. Ames, Reagan v. Farmers' Loan & 
Trust, «HOî^jjJiipy, pptting,v..7K/iiisa.s- StpelQ'aïds, Company^ and, Propt v. Starr, 
and 'folfowed by the Circuit 'Cpurfe pï the Uiiitéd States in numerous other 
cases." "'■' ' ■ ■ 

The effect 6f 'me' drdèr'reitrà'ihiiig thé' Corporation Commission of 
Nortli CaroIiiiEfc:;et al; was-to préserve the rights of thé parties uritil the 
mastei''ïci;iwheijTï'this cause hâd béen referred couldhàve att oi:)pot-tunity 
tp iréport',thé';^tts â'rid thçreby ènablé thé court; tip côrréctly détermine 
wh,ej:hei;,;the açtin qugstipp!is'confiscatory,.^d, in order.to protect the 
traveïittgipublic, the eomplaiijamts were required togive ample bond and 
security tO'- secure the' pâytfiiéïlt' into the régistry of the court a-sum 
sufifeient té^'pay■■tHe''dî^éreîllie bet^véen the présent raté àtid'thfe.pro- 
posed rate to, those whq rnig)it in the meantime purchase tickets. ' 

It js u;ïjpsi.to!say_'th^t the, qiiestipn of st^tes' rjights is, involved in this 
cbn1;rpversy. ~It,îs_equa|ly'unjùst,tp insîst that what the court has donc 
in the premises' was ' an interférence on the part of the fédéral .court 
with the State- c.ourts;y, Howiever,j on the. other hand, thére-has been a 
manifest disposition ott- the- part' of' the state officiais to interfère with 
thé orderly procédure of thé federal'couft in thj? exercise of those pow- 
ers n^ef^a'riJy' incident to the protection .of'its jurisdiction. ., ; 

If this îkind of'Obstructîon should prevail, and citizens are thus to 
be deniedithe rights "gùaranteed them by the Constitution of the' United 
States, then; those, provisions of the Constitution would become a dead 
lëttef, as théré would be no meatis of éiiforcing .them. When the mo- 
tion for ati jinterloçutory injunction wap made in thèse causes, there 
was full arguinent before me by counsel representing the cômplainant 
and by counsel representing the défendants, the members of the Cor- 
poration Gtnnmipsion, the i Attorney. General, and the Assistant Attor- 
ney Général of North Carolina. This argument lasted over Seyeral 
days and co't'ered ail ppints àt issue. Upon this argument ànd my con- 
sidération J.of, the. case I entéred the ititerlocutory injunctions. On a 
subsequenLçccasion the matter was again presented on the trial of a 
writ of 'HabeaèiCbTpus, at which time a written opinion was dëliyered 
fully statin^ thé'viewS of thé court. Thé court, fëels,tto doubtas tp the 
soundness of the views therein expressed, npr as" to its power and duty 
to entej;,,the, interlpcaîp,î;ydçcree,.nPr/î);\.|<itder!:tp, protect, :thé jj^risdic- 
tjPn Pf£ tljis ' coujrtj, t(àjdisch9.rge on haWas corpug .ijhe ■ persons who had 
beea arr«sted)by tàe < state ;authorities for compliance with thô'orders 
of • this ■codrt; s..'.--; ■■■■': ' • .-.■■' ■''■■ ■• ■'■ ' '" ■ ■■■'■ 
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.^flie court still considers that it would be its duty tp continue this 
prçteçiion whenever its action ,iri the premises should be thus lawfuUy 
invôked. But, as the complainants, for the protection of whpse rights 
the interlocutory decrees were entered, now move the court permission 
to surrender the protection of said order to the extent indiçated in their 
respective pétitions, there is nothing for tlie court to do except to grant 
the permission prayed. 

In view of the facts contained in the pétition, the court at that time 
ènteired an order modifying the order theretofore grantèd in accordance 
with the request of the petitioner.' 



SEABOABD AIE LINE RY. CO. et al. v. RAILRÔAD COMMISSION OF 

ÀLABAMA et aL 

(Circuit Court, M. D. Alabama. July 44, 1907,) , 

1. COBPOBATIOKS— FOBEIGN COBPORATIONS— EXCLUSION FEOM STAITB. 

The st^te, unless forbldden by Its own Constitution, or estopped by Its 
dèalings with a partlcular corporation, or a right bas vested in such cor- 
poration to do business in conséquence of contracts and inVestnients made 
on the faith of state statutes, may at any time, and for any cause, exer- 
cise Its sovereign, political, prérogative of preventing, at its oWn.pleasure, 
any foreign corporation from doing a dpmestlc business Inits borders. 

[Éd. Note. — For cases In point, see Cent Dig. vol. 12, Corporations, § 
2505. 

EScluslve régulation and taxation of foreign corporations, see note 
to McCanna & Fraser Oo. v. Cltizens' Trust & Surety Co., 24 C. C. A. 13.] 

2. CoNSttTUTIONAl LAW— BQUAL PEOTEOTION OF LAWS— FoBElàN COEPOEA- 

TIONB. 

Section 240 of the Constitution of Alabama of^l901, whlch gives the 
right to foreign corporations "to sué In ail courts,: In like cases, as natural 
persons," prohlbits any court from givlng effect to an enactment whlch 
provides that the bringlng.of a suit by a foreign corporation in the féd- 
éral court shall ipso facto forfèlt Ita; right to do domestlc business In 
AJabama, when, under the la* of thé land, ho such conséquence attaches 
to a domestlc corporation or a natural person for brluging a like suit. 
The fourteenth amendaient also annuls such a statute, slnce its enforc^- 
ment would amount to à déniai of the equal protection of the laws to 
the foreign corporation, ^ . 

[Ed. Note. — For cases In point, seé Cent. i)lg. vol. 10, Constltutlonal 
Law, § 67&] : .: [. 

3. Samb^Oblioation OF CoNTi'Acirs. ' . ' 

Where State statutes provide that a doniestic corporation may sell 
"ail its property, roadbed, rights and franchises" to a foreign rallroad cor- 
poration, and such property, when so purchased, , "shall be subject,, in 
ail respects^ to the laws of the state as if ownpd by, a; domestlc cotpora- 
tion,î' and sét forth ofher terms upon which éueh for'èlgn rallroad 'cor- 
poration may lease, operate, and ald domestlc rallroad 'corpotations, the 
provisions of such statutes enter into and form part:Of j the obllgatiori ;of 
the contracts made tbereunder between the domestlc railroad corporation 
and the fot'elgn rallroad corporation. . 

i, S'AME— Vested EiGHTSr-EsToppEL. , , ,. . ,, 

The state, after foreign corporations hâve Investfed jàrge Sums of inoiiey, 
aud made contracts in fJie'pUi*chase and lease ofddinestlc rallroadé, and 
In car rylug on domestlc. and foreigri commerce, iœ thé faith of such stat- 
utes, cannot deny or Impair the enjoyment of the vested right, tbUs ac- 
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quiréd, to do such business, by the exercise of its arbitrary prérogative, 
which might othenyise exist, to prevent foreign corporations, at its 
pleasure, from doing a domestic business in its borders. The state is 
estopped, by the acceptanee of the proposais made in its own laws and 
acts doue on the faith thereof, to claim or exercise such a prérogative 
thereafter; and It Is aiso forbidden to exercise it, because the déniai to 
the foreign corporation of the right to do domestic business would be a 
déniai or impairment by the state of the obligation of contracts, which 
the Constitution of the state and United States forbids the state to ef- 
fect by any law. 

[Ed. Note. — Estoppel agalust, see notes to State v. Jackson, L. & S. 
R. Co., 16 0. C. A. 353.] 

5. Samb— Due Pbocess of Law. 

After such purcbase and lease of domestic railroad property by foreign 
raiiroad corporations, their owners and lessees hold them, with the right 
to operate them in both domestic and Interstate commerce, for the time 
and upon the conditions the law provided, and the state cannot interfère 
with any lawful use of such property by the foreign corporation, except 
by forfeiture of the right so to use the property, for misuser or nonuser, 
for cause deflned by law, applicable alike to ail persons similarly situat- 
ed, and only after hearing and judgment in the courts. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 10, Oonstitutional 
Law, f§ 762, 763.] 

6. CoNSTiTUTioNAi, Law— Police Poweb. 

The police power is limited to the prévention and punlshment of such 
acts as may, or do, menace the welfare, happiness, morals, or peace of the 
state, and the people within its borders, and as thèse cannot be invaded 
or imperiled by the exercise of the right to resort to a fédéral court, which 
is given by the suprême law of the land, no court can recognize the bring- 
Ing of such a suit as any légal cause for the forfeiture of any vested right 
of property. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Constitutional 
Law, § 148.] 

7. Caeriers— Reasonableness of Rates— Basis op Calculation. 

Under the fourteenth amendment, the basis of ail calculatlons as to 
the reasonableness of rates charged by a railroad must be the fair value 
of the property used by It for the convenience of the public; and, as 
to rates prescribed for transportation of persons and property carried 
only within the llmits of the state, the reasonableness of such rates must 
be based upon the value of the property devoted to domestic commerce, 
without référence to the value of the property devoted to Interstate com- 
merce, and neither the profits nor the losses in the one business eau be 
estimated in determining the reasonableness of the rates as to the other. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, § 19.] 

8. Same— DetEbmination. 

As the Constitution forbids rates to be flxed unreasonably low, a court, 
when asked to enjoin the enforcement of rate législation, on the ground 
that it violâtes the Constitution in this respect, must necessarily ascertain 
the facts upon which the reasonableness of the rates dépends before it can 
pronounce upon the validity of the statute. 

9. Injunction— Unkeasonable Rates — Ireepabable Injury. 

Rates flxed by statute are prima facie reasonable, and the burden de- 
volves upon him who complains of them to show to the contrary. When, 
upon application for preliminary injunction, complainant shows a state 
of facts, which, taken in connection with the opposing évidence, présents 
a reasonable probability that the rates may be adjudged invalld on final 
hearing, the court, acting for the best interest of ail concerned, in view 
of the facts of the particular case, will balance the relative harm which 
may befall the adverse interests from the issue of the writ, and grant or 
withhold the writ accordingly. Under the facts of this case, the com- 
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plahiants shov'njr a prima facie case of irreparablç injury, If tbe opera- 

. 'îjon 6ï the'^tatute be not suspended, while tlie intetëétfe ôf tïfeptibjic can 

■ bè prbtipcfea bf tlie exaction of bonds to refùrid ami)iiïit àt àny excess rate 

If co^nplainànts flnally be cast in tlie suit, prelimiiiàiy.'ittjunçtion against 

the enforeeiiient of the rate législation issuefl ûpoù^'thosé ï&cina: 

[Bd; Note.— For casçs in poiiit.'seé Cent. T)igfy6i..p^ ïpjuàettôn, g'305.] 

10. Cabribrs— Rbasonable Rates., i j.i , :.> 

One of the most satJsfactory inodes «f -arriiiing at the barinful or béné- 
ficiai effeet, upon the revenues of corporations^ of the opération of the 
statutes reducing rates, is to talce the gross and net income: for the years 
just preceding the enaçtment of the statnte, if it be probable that the busi- 
ness will continue in substantially the same volume, and at the same cost, 
and compare the results in the prier years under the prior laws, and the 
results which wouîd hâve been efCected, if the^rëdubed rates haâ been ap- 
plied to snch business. , ^ . 

11. Same. , ' ' ' . \. . 

In order to ascertain whether the reduced i-dtes vroiild bg harmfill or 
bénéficiai, the court may, in casé of doubt, order them tésted by àctual 
opération; but such eiperimentatîoti wlth the property of any one is never 
justifiable in any case, where the facts presented on the prèlîminary hear- 
ing show only a moderate income under the ' fçrmer laAv, and a very 
strong probability of deflciency, or scant eamings, at best, under the re- 
duced rates.'' ' . '' 

12. States— Actions Against. 

A suit against an individual, although he bé a state oflîclal, to prevent 

hlm from efïecting the destruction of property, or the impairment of 

property rights, under eolor of an unconstltutional law, is not a suit 

J against the state, vvithin the meaning of the eleventh amendment to the 

Constitution of the United States. 

(Syllabus by the Court.) ,' 

,,In Equity. 

The Seaboard Air Llne Railway, the Atlantic Coast Llne Rallroad Company, 
the Kansas City, Memphis & Birmingham Railroad Company, the Southern 
Raiiway Company, Central of Çroorgia Railway Company, the Nashville, Chat- 
tanobga & St IJouis Railway Comp;finy, the Louisville & Nashville Railroad 
Company, ail foreign corporations',' the Western Railway of Alabama, the 
Alabama Great Southern Railroad Company, the Mobile & Ohio Railroad Com- 
pany, thé Atlanta & Birmingham Air Line Railway Company, and the South 
& North Alabama Rallroad, Company, domestic corporations, operatiiig , rail- 
roads in this state, filed thfilr bills in the United States Circuit Court for the 
Middle District of Alabaflia, on ^ the 25th day of March, 1907, against the 
i&ailroad Commission of Alabama and the Attorney General of Alabama, pray- 
ïng on fipal heàring'to suspend and' enjoin the enforceinent of four statutes 
passed at the présent session of ttïe Législature. One of thèse statutes flx- 
ed 2% cents per mile as the maximum rate for intrastate passengers. Another 
classifled and flx,ed the maxjii^um rates for intrastate trausportation of liô 
çommodities. Another providedthat the rates in force on the Ist of January, 
1907, should be the maximum intrastate, freight rates on the articles not in- 
cluded in the other statutes. The fourth statute pro vides that the bringing 
of a suit by a foreign corporation In the fédéral, court; "shall ipso facto for- 
feit ail its right or li censé to engage lu or carry on business, originating 
and terminating in this state, of flfeight or passengers, and its right or licénse 
to engage in or carry on sucb business in this state éhall by said act itself 
be revoked and shall cease." The statutes as to freight and passenger rates 
provide sevéré pénalties for their "vlblation in'eaéh instance by fine or im- 
prlsonment, and bther laws m'ake It'thte'duty of the Rallroad Commission and 
the Attorney General to enfôreé ''tlSé-] provisions of theSë' statutes. AU the 
corporations, both domestic and foreign; sought telîef against the three flrst- 
named statutes. Ail the foreign corporations sought relief against the statute 
forbidding their doitig a domestlfe biislness in conséquence ' of bringing a suit 



SEABOAKD AIR BÏ^iÈ BT. CÔ. ' Y, ' RAlLEOAD COMMISSION, 795 

Iri th!s" court. OnlytWo bf tîie cbinplainants sought à prelimiuary injunetlon 
;to pi:çTOnt the enfQ.rc;einent af theiact which makesthe rates in force on tiie 
Ist ofjanuarj-, 1907? the maximum, ;freiglit rates tiiereafter, and tliey aslied a 
prelim'inçiry injunction.. ^^àinst-, its. ,'enforcement. A.S no order , was made ia 
ttjoise cases pending ftiftïier inrestigdtion, ncJ slâtemfctit is nècessary as to the 
rights claittled by them In tBiat bëhalf. Ail thé complainants asked a prèlim- 
inary injunetion againstthe enforcement of the statute. reducing thè pas- 
senger, rates and the rates on 110 commodities. ,I?ach of the bills allèges 
that ttie enforcemeiit of the several statutes would either confisçate complain- 
ants' property or deprive tliem of any adéquate return on th'e 'falue of the 
property devoted to intrastate business or deprive them of property without 
due process, deny î6 them thé^equal protection oî the iaws, and impair the 
obligation j)f , contracts. A.restrainjng order was Issued on theSQth of March, 
•1907, and tlie hearlng 'for prelimiuary injunetion went over uritil the 8th of 
May, 1907. No ansvvers havlng been flled In the cases, the issue of preliml- 
naiy injunotion, was taken up on.the allégations of the sworn bills of the 8th 
of May, 1907; no opposing évidence by way of afEdavit or otherwise being of- 
fered. 

L. P. Parker and John P. TiUman, for St. Louis & S. F. R. Co. 

A. P. Thopi,Alex. P. Humphrey, and James Weatherly, for South- 
ern Ry. Co. 

H. L. Stone, Gregory I^ Smith, and Geo. W. Jones, for Louisville 
&N. R. Co. 

John P.Tillman, for Atlanta & B. A. L. R. Co, and Seabpard Air 
Line Ry. Co,, 

A. G. Smith, for Ajabama Great Southern R. Go. 

A. A. Wiley and W-. E. Kay, for Atlantic Coast Line R. Co. 

Claude Wallçr, for Nashville, C, & St. L. Ry. Co. 

Lawton & Çunningham and R. E, Steiner, for Central of Georgia 
Ry. Co. ' 

Geo. P. Harrison, for Western Ry. of Alabama. 

E. L. Russell and S. R. Prince, for Mobile & O. R. Co. 

Alex. M. Garber, Atty. Gen., R. W. Walker, H. C. Selheimer, S, D, 
Weakley, Horace Stringfellow, and F. S, White, for respondents, 

JONES, District Judge. Thèse preliminary injunctions concern 
matters of vast piiblic moment. The court had no opportunity at the 
time they were granted td, file an opinion, and does so now. Clearly, 
if the act of March 6, 1907, which, upon the institution of thèse suits, 
ipso facto forfeits the right of complainants to do intrastate business, 
can be upheld, there is no equity in complainants' bills, except as to 
antécédent transactions in dom.estic commerce. After the taking effect 
of the statute, if it be constitutional, complainants would hâve no right 
to enjoin the ehforcement of rates in future for carrying on business, 
in which they would then bave no right to engage. The question is 
one of pure law, and lies at the very threshold of the litigation. While 
courts are relùctant on preliminary hearing to pronounce upon the 
constitutionality of a statute, litigation frequently présents phases, of 
which this is an illustration, when a court is compelled to do so. The 
obvious f act that the statute recks little of conséquences, and that its 
enforcement would disorder industry, trade, and travel, and entail 
great hardship and lossin many ways upon commttnities and thousands 
of individuals, by depriving thern of their usual means of transporta- 
tion in their întercourse âhd commerce within this state, sheds no light 
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whatever upon ,the authority of the Législature to enact the statute. 
The wisdom or unwisdom of the statute is a question the Constitution 
commits solely to the discrétion and judgment oï'''the' lawmakers. 
The courts, whatever may be their view of the polîcy of a statute, must 
uphold the enactment, regardless of conséquences, .upless the Législa- 
ture in its passage infringed some express prohibition or necessary im- 
plication of the State or fédéral Constitution. Unless thus restrained, 
the législative power of the state is suprême. 

Section 240 of Constitution of Alabama. 

Ariiong other provisions of the Constitution of Alabama, bearing 
upon this matter, is section 240, which ordains : 

"That ail corporations shall hâve the right to sue, and shall be subject 
to be Bufed in ail courts, In like cases, as natural persons." 

This provision is found at the close of the article regulating "foreign 
corporations" and "corporations chartered under the lavvs of this state." 
The framers of the Constitution were well aware that from the founda- 
tion of the state foreign corporations had exercised the right to re- 
sort to the fédéral court. If there had been a purpose to prevent their 
doing so in future, naturally those vi'ho made the Constitution would 
hâve said so in so many words, or at least limited the right to sue 
"in ail courts of the state." They chose, however, in conferring the 
right to use the broad words "ail courts." There is nothing which 
authorizes us to reject the popular meaning, in which sensé, unless 
the contrary in some way appears, words in the Constitution must 
always be taken. Clearly thèse sweeping words refer to ail the courts 
which dispense Justice in the state, and give to "ail corporations" the 
right to enter every court in which a natural person could sue. Aside 
from the construction which must resuit from the rUle that the framers 
of a Constitution know the force of words, and employ fit language to 
express their intentions, reasons are not far to seek, if the court could 
search for them outside of the plain and unambiguous words, to show 
that the intent of the authors of this provision was to apply the words 
"ail courts" to the fédéral, as well as state, courts. The "stranger in a 
strange land" always values the right to resort to the tribunals which 
the Constitution of our forefathers wisely provides for him, if he 
becomes involved in litigation in his adversary's home. Strangers 
frequently will not invest their money or do business in communities 
which are known to be hostile to this policy of the Constitution. This 
section, by giving foreign corporations the constitutional right to re- 
sort to "ail courts" on equal terras with natural persons, whom other 
sections give the absolute right to resort to ail courts, would prevent 
future Législatures from hampering the right to resort to the fédéral 
courts, as hâd been done in some other states. It would be an as- 
surance to ail who thought of casting their fortunes with us that Ala- 
bama would not départ from its traditional policy, and expel foreign 
corporations if they chose to exercise the same rights as natural persons 
to resort to the fédéral courts. Natural persons and domestic corpora- 
tions can resort to a fédéral court in cases arising under the Constitu- 
tion and laws without subjecting theinselves, so far as the state laws 
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can affect the right to suit in a fédéral court, to an)f forfeiture of the 
right to pursue any business ; while under the identical circumstances 
the foreign corporation can be expelled from the state. Five domestic 
torporations hâve filed their bills attacking this same rate législation. 
Under this statute they lose no right whatever by so doing ; while 
ipso facto it forfeits the right of the foreign corporations to use prop- 
erty worth millions of dollars in domestic business because they brought 
a like suit hère. If the Législature may subject a foreign corporation 
to loss or damage for bringing such a suit hère, when no such consé- 
quence can attach to a domestic corporation or a natural person, it 
needs no argument to prove that the right of the foreign corporation 
to sue "in ail courts in like cases," is not the same as that of "natural 
persons." The statute destroys the perfect equality in this respect 
which this section exacts, and subverts the declared policy of the Con- 
stitution. There is nothing in the nature of the suit which can justify 
putting the foreign corporation in one class, and other suitors in a 
différent class, in order to attach différent conséquences to the bring- 
ing of suits by them in a fédéral court. If, however, it were a case 
where, ordinarily, the Législature might classify them differently for 
such a purpose, législative power to so classify was denied, when the 
Constitution itself, by a mandatory provision, put ail kinds of corpora- 
tions in one and the same class with natural persons, and gave them 
the same, identical right as to waging suits "in ail courts." 

Prérogative to Expel Limited. 

The otherwise absolute prérogative to expel a foreign corporation 
at will is, by this provision, shorn of ail power to expel a corporation, 
because it resorts to any court. The arms of the prérogative cannot 
reach out and throttle the enjoyment of rights which the Constitution 
déclares shall exist and shall be enjoyed. The constitutionality of a 
statute leveled at the enjoyment of a right "must be determined by its 
natural and reasonable effect" upon the exercise of the right. Hender- 
son V. Mayor, 93 U. S. 259, 33 L. Ed. 543 ; Chy Lung v. Freeman, 92 U. 
S. 275, 33 L. Ed. 550. It is also a maxim of constitutional law that 
"what cannot be done directly, cannot be done indirectly." Cummings 
V. Missouri, 4 Wall. (U. S.) 277, 18 L. Ed. 356. A statute which dé- 
clares that a corporation is ipso facto expelled, because it resorts to a 
fédéral court, or any other court, is ipso facto a défiance of the constitu- 
tional provision ; for it is an attempt to expel the corporation for doing 
something which the Constitution gives it an express right to do. The 
Constitution is the sovereign. The government it régulâtes can hâve no 
prérogative to take away that which the sovereign gives. Else, what 
the power or good of the Constitution? The Législature by this pen- 
alty upon the exercise of the right, which it cannot directly take away, 
cannot despoil a corporation of the enjoyment of a right the Constitu- 
tion gives it. Greene v. Briggs, 1 Curtis (U. S.) 327, Fed. Cas. No. 
6,764; Almy v. California, 24 How. (U. S.) 173, 16 L. Ed. 644. The 
penalty is aimed at the exercise of a constitutional right. The stat- 
ute puts in the same plane wrongful and vexations suits and meritori- 
ous and successful litigation. It is not an endeavor to prevent vexa- 
tions and unfounded litigation by imposing a penalty in event of failure 



of the ^ît.'* It 'is à mere;naîcèd effort tb terrQfifeç forergti corporations 
and tîWlipFeyent therti ïrorriTésortingto thé -fédéral court iri àrty evënt, 
whether rîghtly'or wrorigly,.' by imposiiig epormous penalties iP they 
do so, no.rrjâtter how well-îcûnded théir cause of action. This pliâse 
of the mâ'ttèr, quîte apart from> the 'limitation the .Constitution puts 
upon the d'iscrimination in this respect between fôreigfi corporations and 
natural persoiife, places the penalty outside the pale of'thë Constitu- 
tion, and compels the cottrt to strike it down. To effecf the expulsion 
of the' foreign corporation, there niust be some valid déclaration of 
the législative will to that effect. The only statute w'e hâve is not only 
unconstitutional, but it acts automatically, only upon the happening of 
the suit. -'Even if it wére valid, it coiitains no command and expressés 
no policy whatever as to the expulsion of. the foreign corporation in any 
other event, or for any other cause. The bnly expression of the législa- 
tive will is that the bringing of the suit ipso facto expels the corporation. 
It stops there. There is silence as to the législative will in every 
other particular regarding the expulsion of foreign corporations. Thé 
Législature havirig no power to pass the enactmënt, the statute is a 
mère nullity, and the right of the foreign corporation to rertiain stands 
as though the act had never been passed. We cannot bring the déad 
statute to life, and say that, as the Législature had power to expel the 
corporation for somë other reason, we must construe this" unconstitu- 
tional statute, which ipso ïaCto expels the corporation ' in' one event 
only, as stretchmg out to any other cause, and, because some other 
reason might exist, ipso facto éxpelling the corporation for that other 
reason. If the court diâ'that, it would usurp the législative prérogative, 
and create and invent a command which the Législature never gavé, 
or intended to give, in order to nullify the constitutional veto upon 
the statute actually passed. State v. Buckley, 54 Ala. G22; United 
States V. Reese, 92 U, S. 214, 23 L. Ed. 563. 

Construction of Constitutional Provision by Suprême Court of Alabama. 

More than a quarter of a century ago the Suprême Court of this 
State, in Railroad Company v. Morris, 65 Ala. 199^which involved 
a discrimination between the rights of a domestic corporation and a 
natural person in the courts — after referring to a provision identical 
with section 240 and va,rious other provisions repeated in the présent 
Constitution, declared: 

"The clear, légal effect of thèse provisions is to place ail persons, natural 
and coriKirate, as near as practicable, upon a basis of equality In the en- 
forcement of their rights in the courts of this state, éxcept in so far as may 
be otherwise provided in the Constitution. * * » Nor can It be permitted 
that litigants can be debarred from the f ree exercise of this constitutional right 
by the imposition of arbitrary, unjust, and odious discrin^inatioua, perpetrated 
under the color of establishing peculiar rules for a particular occupation. 
Unequal, partial, discriminatory législation, which securës'a right tp some 
favored class or classes and dénies it to othérs, who are thereby excluded 
fK>m that equal protection designed to be secured by the gênerai law of the 
land, is in. clear and manifest opposition to the letter and spirit of the fore- 
golng provisions." 

The same question, involving a discrimination against a foreign 
«corporation as a suitor in the courts, came before the SupfèMé Court 
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of Alabama, in Smith v. Railroad Company, 75 Ala. 451, which followed 
arid reaffirmed the doctrine declared in Railroad Company v. Morris, 
supra. In the Smith Case, Chief Justice Stone, delivering the opinion of 
the court, said: 

"This question, however, would seem to be settled by our own state Con- 
stitution (article 14, § 12), carried forvvard in identical words in section 240 
of tlie présent Constltut'on, whicli ordalns tliat 'ail corporations shall bave 
the right to sue, and shail be subject to be sued, in ail courts, in lilîe cases, 
as natural persons.' 'In llke cases, as natural persons,' must mean wbere the 
cases are alike, the same description of contract or tort ; there must be no dis- 
crimination between corporations and natural persons in the matter of prose- 
cutlng or defending suits. • * * The sum of thèse provisions is that no 
burden can be imposed upon one class, natural or nrtlflcial, whlch Is not, in 
llke conditions, imposed on ail other classes." 

The same rule was enforced by the Suprême Court of the state in 
the subséquent cases of L. & N. R. R. Co. v. Baldwin, 85 Ala. 637, 
5 South. 311, 7 L. R. A. 266, Brown v. A. G. S. R. R. Co., 87 Ala. 
370, 6 South. 295, Randolph v. Builders' & Painters' Supply Company, 
106 Ala. 511, 17 South. 721, in each of which statutes making the for- 
bidden discrimination between corporations and other suitors were ad- 
judged uriconstitutional. See, also, Durkee v. Janesville, 28 Wis. 464, 
9 Am. Rep. 500; Wally's Heirs v. Kennedy, 3 Yerger (Tenn.) 554, 
24 Am. Dec. 511; Holden v. James, 11 Mass. 396, 6 Am. Dec. 174; 
Missouri V. Lewis, 101 U. S. 23, 25 L. Ed. 989 ; Railroad Company 
V. Ellïs, 165 U. S. 150, 17 Sup. Ct 255, 41 L. Ed. 666. 

The provision now embodied in section 240 of the Constitution ap- 
peared for the first time in Alabama in the Constitution of 1876, and 
is incorporated in identical words in the présent Constitution. In Ex 
parte Rounâtree, 51 Ala. 42, the Suprême Court of this state held: 

"When a constitutlonal provision bas recelved a settled construction, and 
Is afterwards Incorporated into a new or revised Constitution, It must he 
presumed to hâve been retained wlth a knowledge of tbat construction, and 
courts will therefore feel bound to adhère to that construction." 

We hâve hère, not only the settled construction by the highest court 
of the state of the meaning of a constitutlonal provision, but the 
adoption of that construction by the framers of the Constitution them- 
selves. This settled construction of the scope and effect of a constitu- 
tlonal provision, by the highest court of the state, is binding upon every 
fédéral court. As said in Gatewood v. North Carolina, 203 U. S. 
541, 27 Sup. Ct. 170, 51 L. Ed. 305 : 

"It is elementary that, under such circumstances, we must follow the con- 
struction glven by the state court, and test the constitutionality of the statute 
imder that view." 

If, therefore, there be any conflict between the courts' holding on 
this point and the gênerai doctrine declared in Life Ins. Co. v. Pre- 
witt, hereàfter cited, the Suprême Court of the United States and ail 
other courts, as to ail cases of the kind, arising in Alabama, must 
follow and apply the views of the highest court of the state, regardless 
of what might be their own view in the exercise of an indcpendent 
judgment. Smiley v. Kansas, 196 U. S. 445, 25 Sup. Ct. 289, 49 L. 
Ed. 546 ; Armour Packing Co. v. Lacy, 200 U. S. 226, 26 Sup. Ct. 
232, 50 L. Ed. 451. 
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When State May Exercise Sovereign, Political, Prérogative of Ex- 

pelling Foreign Corporation at Will. 

The validity of this statute, as applied to complainants, is chal- 
lenged under sevëral provisions of the Constitution of the United States. 
Unless the Constitution of the state forbids, or the state, by its laws or 
dealings with a foreign corporation, has disabled itself from exercising 
the right, there is no hindrance, arising under the Constitution of the 
United States, to a state's forbidding any foreign corporation, not 
engaged in interstate commerce, from coming into the state in the 
first instance, or from afterwards preventing such corporation from 
doing a domestic business, though at the time of its entry the state's 
laws did not forbid, and the state made no objection otherwise. Such 
corporations hâve no right to migrate from the state where they were 
chartered and enter another state, and do business there without its 
consent. Ordinarily they corne and remain as a matter of grâce, 
and their expulsion violâtes no right secured to them by the Consti- 
tution and laws of the United States. Ail their contracta, save in the 
exceptional cases stated, are made subject to the right of the state 
to expel them at pleasure. As "the laws which exist at the time and 
place of ths making pf the contract, and where it is to be performed, 
enter into and form part of it," their contracts are made subject to 
the exercise of the right, and their expulsion after coming into the 
state and making contracts does not, therefore, deprive them of prop- 
erty without due process, or deny them the equal protection of the laws, 
or impair the obligation of their contracts, at least so far as they are 
concerned. The state, ordinarily, having the right, with or without 
reason, at its uncontrolled pleasure, to expel the foreign corporation, 
may do so, after the corporation has entered the state, by a law sub- 
sequently enacted which gives the resort to the fédéral court as the 
reason for the passage of the statute. 

In view of the considération that no right of a foreign corporation 
is invaded, save under spécial circumstances, by the state's refusing 
to allow it to continue to do business in its borders, the Suprême Court 
has held in gênerai, in the absence of prohibitions in the Constitution of 
the state, that the state may compel a foreign corporation "to abstain 
from the fédéral court, or cease to do business in the state," without 
stating any reasons for its action. "The fact that it may give what 
some may think a poor reason, or none at ail, for a valid act, is im- 
material." Life Insurance Company v. Prewitt, 302 U. S. 253, 26 
Sup. Ct. 631, 50 L. Ed. 1013. This was held in référence to a statute 
of Kentucky, which, without requiring any agreement to abstain from 
the fédéral court, "merely said to the foreign corporation, if it chose 
to exercise its rights to resort to the fédéral court, its right to do 
further business in the state should cease." The whole theory and 
reasoning of that décision is based upon the considération that the cor- 
poration, having acquired no vested right to do business in the state, 
was subject to the exercise by the state of its arbitrary power of ex- 
pulsion, whether for a good or bad reason. That case dealt solely with 
the expulsion of an insurance company, which was doing business in 
the state siniply by the grâce of the sovereign, and touched upon no 
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other phase of the right of the foreign corporation to remain in the 
State, under other circumstances. It was not treating of any question 
of the forfaiture of property or vested rights of the foreign corpora- 
tion, or of the right to use its property in a particular business, when 
the property was purchased by a corporation under spécial laws relat- 
ing to it, whose terms were inconsistent with any réservation of the 
arbitrary power to expel, and where the carrying on of such business, 
from the very nature of the property, was the thing which gave it 
value, and which, when forbidden, impaired the obligation of contracts. 

State May Abandon or Lose Right to Expel a Foreign Corporation 

at Pleasure. 

Plainly there is nothing in what was actually decided in Insurance 
Company v. Prewitt, supra, or in its reasoning, which conflicts with the 
long and unbroken line of décisions, of the Suprême Court, up to its 
last sitting, that a state may by its course of conduct towards a for- 
eign corporation estop itself from exercising this arbitrary sovereign 
prérogative, in particular cases, and that by force of contracts and 
completed transactions, made under the authority of the state's laws, 
vested rights of property may be created in the foreign corporation, 
which the Constitution of the United States protects against impair- 
ment or defeat, by the arbitrary exercise of the state's sovereign or 
political right of expulsion, as distinguished from the légal right of 
expulsion for cause. Do not both conditions concur hère? Davis v. 
Gray, 16 Wall. (U. S.) 232, 21 L. Ed. 447. 

To rightly answer thèse questions, we must recall the circumstances 
and laws under which the foreign corporations entered the state and 
acquired the property, the use of which the statute now seeks to pre- 
vent. 

Circumstances and Législation Under Which Complainants Acquired 
Vested Rights to do Local Business in Alabama. 

Apart from the facts stated in the bills, the court judicially knows 
that at the close of the war in 1865 our railroad System, then in its 
infancy, lay in dilapidation and ruin. The building of more railroads 
was vital to the welfare of the state. Of home capital there was none, 
and foreign capital would not invest without better security than the 
new railroads could give. Hence the state lent railroads its crédit, 
and further encouraged their building by allowing counties, cities, and 
towns to aid them. The disasters and difficulties which this légis- 
lation entailed upon the state and people are a part of the history of 
the times, as well as the conditions existing for many years thereafter, 
which prostrated ail kinds of enterprise. 

The opération of thèse laws left the state and municipalities in debt, 
with a few important Unes of railway built, others partly completed, 
and ail poorly built and equipped. Public opinion discountenanced 
further state and municipal aid, the laws were repealed, and prohibi- 
tion put in the Constitution against such aid in the future. As late 
as 1894 it appears from Executive Documents, Senate Journal of 
1894^95, p. 56, that "many of our railroads are in the hands of re- 
ceivers, and it has been a struggle on the part of others to pre- 
155 F.— 51 
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vent a like fate." Three years before the Législature, in view of the 
need for more railroads, the completion of the unfinished roads, 
and the rénovation and bettçrment of existing Systems, sought to induce 
foreign railroad corporations to aid in the development of the state, 
by holding out to them the promise of the enjoyment of large powers 
and privilèges, if they bought or leased or aided and operated railroads 
within this state. 

In pursuance of this policy, the Législature enacted, whenever ail 
the capital stock of a domestic railroad corporation is owned by a for- 
eign corporation, the domestic corporation might sell and convey to 
the foreign corporation "ail of its property, roadbed, rights and fran- 
chises," and that the railroads so purchased "shall be subject, in ail 
respects, to the laws of the state, as if owned by domestic corporations." 
It was also enacted that any foreign corporation might subscribe to the 
capital stock of any other company, or otherwise aid it in the construc- 
tion of its road, for the purpose of forming a connection with it, and 
that a foreign railroad corporation might lease or purchase any part 
or ail of any railroad constructed by any other corporation, if the Unes 
of such roads were contiguous or connected. Foreign corporations 
were also authorized to aid railroads chartered under the laws of this 
state "in the construction, rénovation or opération of their railroads," 
by the indorsement of their bonds, or by guaranteeing the rental in the 
lease of such railroads, on any terms agreed upon by the respective 
boards of directors. Foreign corporations owning and operating any 
railroads hère were also authorized "to purchase at judicial sale or 
otherwise, or lease or hold and use, any domestic railroad, or to acquire 
the whole or use ail or any part of the capital stock, or of the prop- 
erty, roadbed, rights and franchises of any railroad corporation in this 
state whose railroad, the road of the foreign corporation or its pred- 
ecessor in interest shall be connected, either directly or by means 
of an intervening Une." Afterwards the Législature imposed a license 
tax upon railroads, and enacted, upon the payment of such tax and 
producing satisfactory évidence to the auditor that such corporation 
is prepared to transport passengers and freight, he shall issue a license 
to the corporation to operate its railroad in this state, and complainants 
hâve paid such tax, and received such license. 

The Proposai Made by the State's Laws. 

Thèse laws were a standing invitation to a particular class of per- 
sons, foreign corporations, not to the gênerai public, to become pecun- 
iarily interested in domestic railroads, a peculiar species of property, 
whose value comes from the exercise of the right to use it in trans- 
porting persons and things from point to point within the state, as well 
as in interstate commerce. Such a use of such property effected objects 
so important to the welfare of the people that the state as an inducement 
to foreign corporations to come to Alabama and engage in that business 
hère might well bargain if they did so that their property rights would 
be protected by ail the sanctions which the law throws around like 
property of domestic corporations. A person who is clearly within 
the class to whom a proposai is made, and who accepts it, and compiles 
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with its conditions, acquires contract rights thereby, as much so as 
when the proposai is addressed to him by name. Piqua Bank v. Knoop, 
16 How. (U. S.) 380, 14 L. Ed. 977; American Smelting Co. v. Colo- 
rado, 204 U. S. 103, 37 Sup. Ct. 198, 51 L. Ed. 393. 

The right of the foreign corporation to use this property, for both 
domestic and interstate commerce, was the right to which thèse statutes 
related. The state acting through the Législature, which represents 
the sovereign as to such matters, proclaimed, in efïect, to thèse foreign 
railroad corporations: 

"If you buy a domestic railroad, the property and franchises of such 
corporations shall remain subject to the laws of Alabama, in the same manner 
as if owned by a domestic corporation, and you shall hold and enjoy the fran- 
chise of your vendor for the length of time, and upon the conditions, the 
charter or laws of the state prescribe while he holds it. If you lease a do- 
mestic railroad, you shall hâve the right to operate it, and transport over It 
ail kinds of commerce, local as well as interstate, for the term specifled in 
the laws of Alabama for the duration of leases. If you aid a domestic cor- 
poration by Indorsement of Its bonds, or maise other business arrangements 
with it, you shall acguire such contract rights conceming such property as 
you and it may agrée upon. The state, if you invest under thèse laws, will 
make them a part of your chartered rights In Alabama." Bank v. Knoop, 16 
How. 3S0, 14 L. Ed. 977. 

The Acceptance of the Proposai and Acts Donc Thereunder. 

On the faith of thèse proposais, solemnly made by the state in its own 
statutes, thèse foreign corporations came to Alabama, and spent many 
millions of dollars in the purchase and leases of railroads, and ar- 
ranged their business accordingly, and now operate several thousand 
miles of railway hère. Did they not acquire some rights thereby ? Can 
the state now lawfully say to them : "You cannot now hold and use this 
property upon the terms and conditions held out by the statutes. You 
purchased the mère privilège of using what you bought, in domestic 
commerce, only so long as the state does not object." 

No Right of Arbitrary Expulsion Reserved. 

There is no hint in thèse statutes that the rights to be acquired might 
in any contingency be less in extent or value than those thèse laws of- 
fered, or that, instead of buying the right to use the property in local 
commerce for the time, and upon the conditions, prescribed by the 
existing laws, the purchaser took out only a temporary license to do a 
local business, revocable at the mère will of the state, at any time, or 
that the state might forfeit the right to do such business for any cause, 
which would not forfeit the right of any other property holder, sim- 
ilarly situated, to put his property to any lawful use. The réservation 
of any such right on the part of the state cannot be raised by implica- 
tion, except by repudiating alike the plain language of the statutes, 
the declared objects they had in view, and the obligation of contracts 
entered into in pursuance of them. "It is against the rules, both of law 
and of reason, to admit by implication in the construction of a contract 
a principle which goes in destruction of it." Alurray v. Charleston, 96 
U. S. 445, 24 L. Ed. 760. 

The mère arbitrary right of the state to expel a foreign corporation 
r«ot having been reserved, it was abandoned and waived. It was at 
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die option of the state in the first instance to permît complainants to 
corne only as its tenants at will, as to domestic business, or to permit 
them to contract for the enjoyment of property rights inconsistent with 
the exercise of this arbitrary prérogative of expulsion at pleasure. 
When the state consented to complainants' making contracta inconsistent 
with this prérogative, which contracts, if made, necessarily involved 
the acquisition of a vested right in the foreign corporation to use rail- 
road property hère, upon the terms and for the time and for the uses 
provided in the statute, the state consented to waive and abandon this 
right, and it is now estopped to withdraw its consent, to the préjudice 
of any one who acted upon that consent Walker v. United States 
(C. C.) 139 Fed. 413. 

Besides, acts the state suggested and desired the foreign corporations 
to do, under its own proposai, contained in its own laws, hâve resulted 
in contracts vesting in the foreign corporation the title to property and 
the right to use it, for the very purpose which the state now seeks to 
prevent. The Constitution of Alabama, § 95, forbids the state from 
now interfering with that use. Rights like thèse the Constitution of the 
United States also protects, in their integrity, against ail hostile action 
of the state, except for forfeiture for cause, for misuser, or nonuser, 
prescribed by the law of the land, and applicable alike to ail other 
corporations and natural persons similarly situated, and by judgment 
of the courts, after hearing, and not by statutory edict. Sinking Fund 
Cases, 99 U. S. 719, 25 h. Ed. 496; New Jersey v. Yard, 95 U. S. 
105, 34 L. Ed. 358 ; Home of the Friendless v. Rouse, 8 Wall. (U. S.) 
430, 19 L. Ed. 495 ; Steamship Company v. Joliffe, 8 Wall. (U. S.) 450, 
17 L. Ed. 805; Farrington v. Tennessee, 95 U. S. 680, 24 L. Ed. 558; 
Powers v. Détroit Railway Company, 201 U. S. 543, 26 Sup. Ct. 5D6, 50 
L. Ed. 860 ; American Smelting Company v. Colorado, 204 U. S. 103, 
27 Sup. Ct. 198, 51 L. Ed. 393 ; Edwards v. Williamson, 70 Ma. 145 ; 
Missouri v. Lewis, 101 U. S. 22, 25 L. Ed. 989 ; Wilburn v. McCalley, 
63 Ala. 436. 

Complainants took, and now hold, the leased and purchased railroads, 
and the right to enjoy their use in local commerce, subject to no other 
restriction or ground of forfeiture than the laws of the state prescribed 
at the time of the leases, purchases and contracts, or as might thereafter 
be lawfully enacted under the police power, The police power of the 
state extends to the protection of its peace, good order, morals, wel- 
fare, and the health, lives, and limbs of its people. If the doing of an 
act cannot militate against the enjoyment of thèse rights, the state is 
without authority to forbid such act. Const. Ala. § 35; Joseph v. 
Randolph, 71 Ala. 506, 46 Am. Rep. 347. 

The bringing of a suit by a foreign corporation in a fédéral court, 
to prevent the infringement of any right, given by the suprême law of 
the land, cannot imperil any interest or right of which the police power 
is the guardian. To attempt to support such an exercise of power 
under the police power of the state is to assert that the opération of the 
Constitution and laws, and the exercise of rights thereunder in the 
courts of the United States, are an attack upon the welfare of the state, 
or in some way menaces their well being and happiness. The accept- 



SKABOABD AIB UNE RT. CO. T. BAILROAD COMMISSION. 805 

ance of such a doctrine would finally carry with it the overthrow of our 
institutions. 

Complainants Entitled to Injunction Against Attempts to Prevent 
Their Doing Intrastate Business. 

The State no longer has any arbitrary, sovereign, prérogative to 
prevent complainants at pleasure from carrying on intrastate commerce. 
It has parted vs^ith the power to expel complainants for bringing their 
suits hère, not only by incorporating section 240 in its Constitution, 
but because contracts its laws authorized hâve ripened into vested 
rights, and also because the proposai made in its laws to a particular 
class of persons as regards the corporate rights they might enjoy 
as to a peculiar species of property, and their acceptance and acts under 
that proposai, hâve ripened into a "législative contract." American 
Smelting Co. v. Colorado, supra. Such a contract needs no considéra- 
tion outside of the object sought to be effected by it. The object in 
this case was the development of the state. The coming of foreign cor- 
porations hère to engage in railroad business was deemed by the Légis- 
lature to be bénéficiai to the state. "That benefit constitutes the con- 
sidération for the contract and no other is required to support it." 
Home of the Friendless v. Rouse, 8 Wall. (U. S.) 437, 19 L. Ed. 495. 

No arbitrary power of expulsion remaining, and the reasons assigned 
in this statute not constituting any légal cause for the forfeiture and 
confiscation of complainants' property which would be efïected by its 
expulsion from local business, the exécution of the statute must neces- 
sarily be enjoined. Its enforcement would violate the Constitution of 
Alabama, as well as infringe those provisions of the Constitution of the 
United States, which forbid a state to deprive any one of property with- 
out due process, or to deny the equal protection of the laws, or to impair 
the obligations of contracts. 

In Fixing Rates, Justice to Both Railroad and Public Must Be 

Considered. 

The remaining question is whether, in the posture of thèse cases at 
this time, the court should grant a preliminary injunction against the 
enforcement of the statutes which prescribe 2i/2 cents per mile as the 
maximum rate for the carriage of intrastate passengers, and fix the 
maximum intrastate freight rate upon 110 spécifie commodities which 
the statute classifies, no preliminary relief being now asked as to the 
act which makes the freight rate in force on the Ist of January, 1907, 
the maximum freight rate thereafter to be charged for ail other intra- 
state freight. 

The most important of the principles cf law which must govem thèse 
questions bave been settled by the Suprême Court, though the bills 
raise some grave questions which hâve not been determined by that 
court, and which, on the présent hearing, it is needless to consider. 
The court is now concerned only with an order which, while settling 
no equities in advance of final decree, may best préserve the status 
quo pending final hearing. 

A railroad carrier not only engages in a public calling, but dis- 
charges a state function in building and maintaining highways, upon 
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which, as the state ddes not, it transports pérsons and things for a 
reward. Its rates are therefore subject to législative régulation. In 
fixing rates the rights both of the corporation and of the public are 
to be considered. A corporation may ntat be required to use property 
for the benefit of the public without just compensation for the services 
which it renders. As is said by the Suprême Court: 

"Each case must dépend upon its spécial faets, and when the court, with- 
out assumiug to itself to prescrite rates, is required to détermine whether the 
rates prescribed by the Législature for a corporation controlling public high- 
ways are, as an entirety, so unjust as to destroy the value of its property, for 
ail the purposes for which it was acquired, its duty is to take into considéra- 
tion the interest, both of the public and of the owners of the propertj', together 
with ail the other eircumstances tUat are fairly to be considered, in determin- 
ing whether the Législature, under the giiise of regulating rates, exceeded its 
constitutional authority and practically deprived the owner of the property 
or its use without due proeess of law." Covington Turnpibe v. Sandtord, 164 
U. S. 578, 17 Sup. et. 198, 41 L. Ed. 560; Smyth v. Ames, 1G9 U. S. 465, 18 
Sup. et. 418, 42 L. Ed. 819. 

It is also the settled doctrine of the Suprême Court that "the basis 
of ail calculations as to the reasonablençss of the rates charged by the 
corporation maintaining a highway under législative sanction must be 
the fair value of the property being used by it for the convenience 
of the public," and that, where the rates are prescribed for the trans- 
portatioîi of persons and property only within the limits of the state, 
"their reasonableness or unreasonableness must be determined without 
référence to the Interstate business donc by the carrier, or to the profits 
derived from that business. A state cannot justify unreasonably low 
rates for domestic transportation considered alone upon the ground that 
the carrier is earning large profits upon Interstate business, over which, 
so far as the rates are concerned, the state has no control, nor can the 
carrier justify unreasonably high rates on domestic business on the 
ground that it will be able, in that way, to meet the losses on its intra- 
state business." Domestic and Interstate commerce, and the value of 
the property so devoted, must be kept separate in determining reason- 
ableness of rates for domestic commerce. 

It has been further ruled by the Suprême Court that, "in order to 
ascertain the value of the property devoted to the convenience of the 
public, the original cost of construction, the amount expended in per- 
manent improvements, the amount and market value of its bonds and 
stock, the présent, as compared with the original, cost of construction, 
and the probable earning capacity of the property, under the particular 
rates prescribed by the statute, and the sum required to meet operating 
expenses, are ail matters for considération, and can be given such 
weight as may be just and right in each case." Thèse matters, how- 
ever, serve only as guides in ascertaining the real value of the property ; 
and it is upon this value, in most cases at least, that calculations must 
be made as to the reasonableness of rates fixed by law. Prima facie 
the rates fixed by law are reasonable. It devolves upon those who 
contest such rates to show that they are unreaSonable. Ordinarily 
the constitutionality of a statute présents a pure question of law on 
the face of the statutes. In this class of cases, however, the Constitu- 
tion forbidding rates to be fixed unreasonably low, a court, when it is 
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averred that the Constitution has been violated in this respect, must 
ascertain the facts upon which the reasonableness of the rates dépends 
before it can finally pronounce upon the vaUdity of the statute. 

The question before the court on this preliminary hearing, therefore, 
is not what the final proof will show, but whether complainants by the 
State of facts now presented, in view of any opposing évidence, show 
such a probability that the rates will be held to be unreasonable on the 
final hearing, as justifies the court, in view of ail the circumstances, in 
suspending the opération of the statute until the final decree, and, that 
appearing, whether the relative harm which may befall the adverse 
interest by restraining the opération of the statute requires the grant- 
ing or withholding of the injunction. 

Facts Shown by the Bills. 

Each of the bills show the number of miles of railroad operated in 
this State, and the amount of business both domestic and Interstate, 
the gross income derived from each kind of business, the expenses of 
carrying on the business, the net income derived from each, and the 
value of their property devoted to domestic commerce. 

They insist that the rates charged prior to the passage of the acts 
complained were reasonably low, fair, and just, and increased the 
prosperity of the country through which the roads ran, and that their 
Unes of road hâve been economically and skillfuUy administered, the 
expense being reduced to a minimum consistent with proper service, 
and the discharge of their duties to the public, and that they hâve 
charged and received for the transportation of intrastate traflic rates 
which, though just and reasonably low, were as high as allowed by law 
or by the compétitive conditions and other circumstances affecting trafiic 
on each of said lines. 

It is alleged that equipment, material, and nearly every kind of sup- 
plies used in their business and wages are higher now than in 1905 
and 1906, which were the most profitable years in complainants' his- 
tory; that taxes hâve been increased; that complainants hâve been 
adding to and improving their dépôt and terminal facilities and track 
equipments, but they are not adéquate to meet the rapidly increasing 
demands upon the service ; that business is congested for lack of facil- 
ities ; that they hâve not the necessary money to meet thèse wants, and 
cannot borrow it unless they are permitted to earn a fair and just 
return. Each of the bills contains a detailed array and statement of 
figures showing the effect upon their business, if the rates complained 
of had been in force during their best years. Thèse statements show, 
assuming that their business will be as good hereafter as in the years 
mentioned, and conducted at about the same cost, and consisting of 
same volume, that under the opération of the rates fixed by the stat- 
utes some of the complainants would not earn operating expenses, 
some a little above operating expenses, while the net earnings which any 
of the bills show, under the reduced rates, judging by past expérience, 
will be 11/2 per cent, per annum upon the value of property devoted 
to domestic commerce. Each of thèse bills is sworn to by the chief 
officers of the complainants. 
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Sufficient Showing Made. 

Makîng due allowance for errors in bookkeeping, and that items may 
hâve been charged to operating expenses which should go to capital, 
and for motives to overestimate the value of the property used in com- 
plainants' business, the court finds no reason to doubt that the figures 
furnish prima fade a fairly safe measure for estimating at this time 
the value of the property devoted to domestic commerce, and the 
amount of such business which may be expected to be done in the 
future, and thereby of measuring the efïect of the reduced rates, if 
put into opération. 

The court can know, as every other well-informed person in the 
jurisdiction knows, that their taxes will be greater in conséquence of 
increased assessments and the imposition of new taxes, and that the 
tendency of wages, supplies, and equipments is upward. The com- 
plainants could not well misstate the actual amount of their income and 
business. Their property has been given in for taxation under the 
prevailing custom in Alabama, and is probably worth more than double 
the amount at which it is taxed. The income under the opération of 
the former laws is shown to hâve been moderate. Under thèse cir- 
cumstances sufficient is shown to overcome the burden on the part of 
complailiants as to the unreasonableness of the rates. No answers hâve 
been filed, and no affidavits presented, impugning the accuracy of the 
figures and statements of the value, or in any way denying the state- 
ments of facts in the biUs. 

Under well-settled principles of law, under such circumstances, 
preliminary injunction follows as of course. The eminent counsel for 
défendants could not, and did not, resist the issue of the preliminary 
injunctions. 

Not a Case for Experimenting with the Property of Complainants. 

The court has not overlooked the rule that there are situations where 
the resuit of the opérations of reduced rates, whether bénéficiai or 
otherwise, cannot well be ascertained, except by their actual opération,, 
in which event courts may order such test. But the scant earnings and 
the probable deficiencies shown in the présent posture of the cases 
cannot bring any of them within the influence of the rule. For the 
court, on this showing, to order the reduced rates to be put in force to 
ascertain their eflfect upon the revenues of complainants, would be 
as reckless as for a physician to deny a sufficient amount of nourishment 
to a man in order to ascertain whether it would harm his health. 

Not a Suit Against the State. 

It has been settled beyond controversy by the décisions of the Su- 
prême Court that a suit against individuals, who are state officers, to 
prevent their enforcing an unconstitutional statute which deprives i. 
person of property rights, is not a suit against the state, within the 
meaning of the eleventh amendment to the Constitution. Thèse dé- 
cisions aiso uphold the rîght of complainants to go into equity, which 
alone can give them any adéquate relief in cases of this kind. Osborn 
V. Bank, 9 Wheat. (U. S.) 738, 6 L. Ed. 204; Smythe v. Ames, 169 
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U. s. 466, 18 Sup. Ct. 418, 43 L. Ed. 819 ; Prout v. Starr, 188 U. S. 
537, 23 Sup. Ct. 398, 47 L. Ed. 584 ; Mississippi Railroad Commission 
V. Illinois Central Railroad Co., 203 U. S. 341, 27 Sup. Ct. 90, 61 L. 
Ed. 309. 

Complainants Entitled to Preliminary Injunction. 

A preliminary injunction must issue against the défendants in each of 
the cases enjoining the exécution of the statute, forfeiting complainants' 
rights, in conséquence of suing in this court, to do domestic business, 
and the statutes reducing the passenger rate, and classifying and fixing 
the maximum rates upon 110 articles, until the final decree, upon com- 
plainants giving bond, to be fixed by the court, conditioned to pay, 
or cause to be paid, ail loss or damage caused by the issue of the pre- 
liminary injunction, including overcharges or excess rates or charges, 
to every person, firm, company, or corporation which shall sustain any 
such loss or damage, or pay any such overcharge, excess rate, or charge. 



BRISSELL y. KNAPP, 

(Circuit Court, D. Nevada. Augnst 5, 1007.) 

No. 844. 

Bquitt— Lâches as I>efbnsb— Pbejudiob to Défendant. 

Lacbes Is net a matter of tlme merely, but of inequity, and delay wlll 
not bar a suit In equity before It would be barred at law by limitation, 
unless the delay bas been prejudicial to tbe défendant 

[Ed. Note.— For cases In point, see Cent Dig. toL 19, Equity, §S 206, 
242.] 

Same. 

In a suit In equity to reeover shares of mlning stock alleged to hâve 
been fraudulently acquired by défendant, and to be still In bis possession 
or under bis control, a delay of two years before brtnging the suit does 
not constitute such lâches as wlll bar the right to relief, solely because 
the stoclc bas during that time Increased in value, where such Increase 
Is not shown to bave been due to any action or expenditure of défendant 
[Ed. Note.— For cases In point, see Cent Dig. vol. 19, Equity, S 212.) 

Trusts — CoNSTBucTivB Teust — Ehfobcement op Tbcst — Remedt ih 
EQumr. 

A bill In equity alleged that défendant as vice président of a mlning 
Company held the certiflcates of stoclt of a stocliholder under a pooling 
agreeœent, which required him to retum the same to the owner or his 
assigns on a specified date; that complainant purcbased such stock from 
the owner, taking an assignment of the pool certiflcates and also of the 
stock; that défendant was notified of the purchase, but refused to per- 
mit a transfer of the stock on the books of the company, and later fraud- 
ulently obtalned a Judgment against the former owner under which he 
caused the stock to be sold, purchased the same, and caused the certif- 
lcates to be canceled and new ones issued to hlmself and others In his }n- 
terest. By the law of Arizona, where the corporation was organized, no 
transfer of the stock was valid, except between the parties, untll regular- 
ly entered on the books of the company. Held that, under the facts al- 
leged, défendant held title to the stock In trust for the beneflt of com- 
plalnant who was the équitable owner; that complalnant was wlthout 
an adéquate remedy at law, slnce, not having the légal tltle to the stock, 
he could not reeover It by an action at law, nor was he compelled t» 
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resort to au action for damages; that he was entltled to màintaln a suit 
In equity to enforce the trust by compelling défendant to transfer the 
stock to him or to pay the value of sueh part, If any, as he could not so 
transfer. 

[Ed. Note. — For cases in point, see Cent. Dig. voi. 47, Trusts, §§ 153, 
559.] 

4. Same— Parties. 

To such a suit neitlier the corporation nor the former owuer of the 
stoclî is a necessary party. 

In Equity. On demqrrer to bill. 

It Is alleged In the bill that the défendant, Knapp, tben yice président of 
the Tonapah Home Mining Company, on the lOth day of March, 1903, held, 
under a pooling agreement, certain stoclis issued by said company belonging to 
Adolf Longabaugh. The terms of the agreement are not discipsed, other than 
the condition that the stoCli should be delivered to Longabaugh on August 12, 
1904. March 11, 1903, Longabaugh, for a valuable considération, assigned this 
Btocls to the complainant. March 15, 1903, tbe défendant, was duly notlfled 
of the asslgnmeut. April 1, 1903, the défendant rétused to permit this stocli 
to be transferred on the boolss of the corporation to complainant, unless he 
was paid $100, which he claimed was due him, the défendant, from Longa- 
baugh. April, 1904, the défendant, Knapp, brought suit against Longabaugh 
in the justice court of Tonopah township, Nye county, Nev., and caused the 
stock to be attached, and, although he knew that Longabaugh was in the 
State, he caused services to be made by publication of suriimons. Judgment 
for $239.20 damages, and $29.70 costs, was obtained May 27, 1904. Xhereafter 
the stock was purchased on exécution sale by the défendant, Knapp, for the 
amount of his judgment and costs, the stock certlflcates jvere surrendered and 
canceled, new certlflcates in lieu thereof were issued, sonae to, Knapp, some 
to his wlfe, some to his son, and some to other persons in privity with him. 
The stock so issued was Issued without considération othér than the judg- 
ment, and is ail under the control of Knapp. It is alleged in the bill that said 
claim of indebtedness from Longabaugh was fraudulent, and had no f oundation 
in law or in f act, and was not owing by Longabaugh. The stock was worth at 
the time of the sale $3,608, and at the time suit was commenced It had in- 
creased in value to $8,118. The complainant, Brissell, demanded this stock of 
Knapp prlor to Its conversion, but was ref used. 

Mcintosh & Cooke, for complainant. 

Key Pittman, F. A. Stevens, and W. B. Pittman, for défendant. 

FARRINGTON, District Judge (after stating the facts). The 
first question raised by the demurrer is as to whether complainant's 
remedy is barred by lâches. The rules controlling the application of 
the doctrine of lâches are among the most characteristic in equity 
jurisprudence. If unreasonable delay in seeking relief is the only élé- 
ment to be considered, courts of equity will usually follow the statute 
of limitations, if there be one which is applicable. The statute of 
limitations is an arbitrary rule. The doctrine of lâches is flexible. 
Its application dépends upon the circumstances of each case. It 
will not, save in exceptional cass, be applied unless there are con- 
ditions other than mère lapse of time which render the maintenance 
of the suit inéquitable and unjust. Lâches is not merely a matter of 
time. It is a question of equity or inequity, of justice or injustice. 
Kelley v. Boettcher, 85 Fed. 55, 63, 39 C. C. A. 14; Williamson v. 
Monroe (C. C.) 101 Fed. 333, 3:50. "Lâches," says the Suprême 
Court of the United States in Galliher v. Cadwell, 145 U. S. 368, 
373, 12 Sùp. Ct. 873, 875, 36 L. Ed. 738, "is not, Kke limitation, a 
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mère matter of time, but principally a question of the inequity of 
permitting the claim to be enforced — an inequity founded upon some 
change in the condition or relations of the property or the parties." 
The questions which must be asked and answered in deciding each 
case are: Has the delay been unreasonable ? If so, hâve the condi- 
tions or the relations of the property, or of the parties, so changed 
that it would be inéquitable and unjust to permit the plaintifï to en- 
force his claim? If, during the long delay, important testimony 
has been lost or destroyed, and the memory of the original transaction 
become hazy and indistinct, a court of equity may refuse to grant 
relief because of its inability to do certain and complète justice. Spei- 
dell V. Henrici (C. C.) 15 Fed. 753, 756; Selden's Ex'r v. Kennedy, 
52 S. E. 635, 104 Va. 826, 4 L. R. A. (N. S.) 944. If, during the 
delay, the property in dispute has passed into the hands of innocent 
purchasers, or the défendant has been lulled into doing something 
which he would net hâve donc, except he had been led to believe that 
the claim was abandoned, the rule of lâches may be applied. Taze- 
well's Ex'r v. Saunders, 13 Grat. (Va.) 354, 362. If the défendant has 
risked large sums of money developing the property, as a resuit of 
which it has greatly increased in value, and the plaintiff has suffered 
this to be donc, intending if the venture proved profitable to assert 
his claim, but, if unprofitable, to allow the défendant to pay ail the 
losses, then in such a case the court will be justified in saying to the 
plaintifï: You hâve been guilty of lâches, your delay was not with- 
out a motive, and that motive was not good. You were silent while 
the défendant was risking his money and his labor, but now, when 
there are no chances to take, you are willing to come in and share 
the profits." The dominant idea in cases where the doctrine of 
lâches has been applied is that the delay has been productive of 
changes which render it unjust and unfair to prosecute the suit. If 
the delay has not prejudiced the défendant, there is no lâches. Pacific 
R. R. V. Atlantic & P. R. Co. (C. C.) 20 Fed. 277; Bartlett v. 
Ambrose, 78 Fed. 839, 24 C. C. A. 397; Williamson v. Monroe 
(C. C.) 101 Fed. 322, 329; London & San Francisco Bank v. Dexter 
Horton & Co., 126 Fed. 593, 601, 61 C. C. A. 515; Galliher v. Cad- 
well, 145 U. S. 368, 373, 12 Sup. Ct. 873, 36 L. Ed. 738; Cahill v. Su- 
perior Court, 78 Pac. 467, 469, 145 Cal. 42; Cook v. Ceas, 82 Pac. 
370, 147 Cal. 614; Hawley v. Von Lanken (Neb.) 106 N. W. 456; 
Daggers v. Van Dvck, 37 N. J. Eq. 130 ; Rozell v. Chicago Mill & 
Lumber Co., 89 S.' W. 469, 76 Ark. 525 ; Demuth v. Bank, 37 Atl. 
266, 85 Md. 326, 60 Am. St. Rep. 322. In Daggers v. Van Dyck, 
37 N. J. Eq. 137, the rule is thus stated : 

"It Is only when tbe complainant has slept over his wrongs so loug that, 
if relief be glven to him, great and serious wrong will be done to the défend- 
ant, that lâches constitute a complète défense. Hère the parties are in almost 
exactly the same position now that they were at the time the wrong for 
which redress Is sought was done, and relief may be given to the complainant 
without doing any harm whatever to the défendant" 

In Hawley v. Von Eanken (Neb.) 106 N. W. 458, the court says: 

"Where It Is sought to apply the doctrine of lâches independent of the 
statute of limitations, the true Inqulry should be whether the adverse party 
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has been prejudlced by the delay In bringlng the action, and whether a rea- 
Bonable excuse la offered for the delay, beeause, if the delay has resulted In no 
Injustice to the adversary, or If it can be excused upon reasouable grounds, 
then equlty will not refuse relief." 

In Pacific R. R. v. Atlantic & P. R. Co. (C. C.) 20 Fed. 377, it 
was held that where the défendant had suffered no préjudice by delay 
in bringing the suit, and the demand was not barred by the statute 
of limitations, a demurrer would not he for lâches. In this case at 
this time lâches can only be predicated on the facts stated in the 
complainant's bill. Under the pooling agreement, as recited in the 
record, neither complainant nor his grantor was entitled to a delivery 
of the stock in question until August 12, 1904. This suit was com- 
menced June 7, 1906. While the stock does not ail stand in the 
name of the défendant, it is alleged that a portion of it does, and 
the remainder was reissued, without considération, to Mr. Knapp's 
wife and son, and to other persons in privity with Mr. Knapp. It 
does not appear that the nature and character of the transaction are 
obscured, or that any évidence which would hâve been available to 
défendant immediately after the alleged conversion of the stock has 
been lost. So far as the pleadings show, there has been no change in 
the condition or relations of the parties, or of the property, during 
the interval of delay, except that the stock has increased in value from 
$3,608 to $8,118. The doctrine of lâches has been applied more 
rigorously in mining cases than in any other, beeause such property is 
liable to great and sudden fluctuations in value; but, even in such 
cases, courts of equity never lose sight of the rule which requires 
them to foUow the statute of limitations, unless some extraordinary 
circumstances or conditions are presented which render it inéquitable 
to permit the suit to be prosecuted. There is nothing in the nature 
of mining property which changes the essential character of the 
équitable doctrine of lâches. In mining suits where lâches has been 
held a sufRcient bar, with very few exceptions, it will be found that 
the controlling fact was not lapse of time, or increase in the value of 
the property, or its liability to great and sudden fluctuations in value. 
but the fact that it would be unfair and unjust to permit the complain- 
ant to push his claim. 

Twin-Lick Oil Co. v. Marburv, 91 U. S. 587, 23 L. Ed. 328, 
Johnston v. Standard Mg. Co., 148 U. S. 360, 13 Sup. Ct. 585, 37 
L. Ed. 480, and Curtis v. Lakin, 94 Fed. 251, 36 C. C. A. 222, are 
leading cases on this subject, and in each of them the delay was prompt- 
ed by spéculative reasons; in other words, the plaintiff was waiting 
to see whether the developments undertaken by the défendant would be 
successful before he decided whether to assert his claim. In each of 
thèse cases the developments and discoveries which made the property 
valuable were at the risk and expense of the défendant. It is true the 
bill shows the stock has more than doubled in value, but there is noth- 
ing in the record which even suggests that this incrément of value was 
created or eamed by the défendant. It does not appear that complain- 
ant was waiting the resuit of any expenùiture of money or labor by 
défendant, or that défendant during the delay devoted any money or 
labor whatever to the property. The pleadings show simply a fraud- 
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ulent acquisition of mining stock, an increase in the value of the stock, 
delay short of the period fixed by the statute of limitations and that 
the stock still remains in the name of or under the control of de- 
fendant. It does not appear that the delay has injured défendant. 
The mère fact that mining property or mining stock, obtained by 
fraud, has since become immensely valuable, is not sufficient to justi- 
fy an application of the doctrine of lâches. The profitableness of a 
fraudulent transaction can never be its justification, and it can never 
shorten the arm of this court. The circumstances disclosed by the 
pleadings are not sufficient to constitute lâches. 

The défendant also contends that the complainant has an adéquate 
remedy at law, and that he has not stated facts sufficient to entitle 
him to équitable relief. Thèse objections will be considered together. 
The allégation of the bill is that the certificate of the Tonopah Home 
Mining Company's stock was duly issued and subsequently placed in 
the hands of défendant, as vice président of said company, to be 
held in trust under a pooling agreement for the use and benefit of 
Longabaugh. The défendant appears to hâve been charged with no 
other duty under the agreement than the mère custody of this stock 
until August 12, 1904, when it was to be delivered to Longabaugh or 
his assigns. It is alleged that Knapp had fuU control of the stock, 
and that it was held in trust; but otherwise it does not appear that 
he had any other title or interest than the possession of the certificate, 
or that he had any power to dispose of it. The stock was issued in 
the name of Longabaugh, and stood on the books of the company in 
Longabaugh's name. Knapp had neither the légal nor the équitable 
title. Both titles were vested in Longabaugh. There is nothing in 
the pleadings indicating a relation of confidence on one side and 
discrétion on the other. Knapp was therefore a bailee, rather than 
a trustée. Brown v, Spohr (Sup.) 84 N. Y. S. 998; Young v. 
Mercantile Trust Co. (C. C.) 140 Fed. 61. 

It is alleged that on Mardi 11, 1903, this stock was duly sold, trans- 
ferred, and assigned by Longabaugh to complainant for a valuable 
considération, by written indorsement to that effect on the pool cer- 
tificate, and also by a separate instrument of conveyance. The orig- 
inal certificate of stock remained in the pool in the name of Longa- 
baugh. Four days after the assignment défendant was duly noti- 
fied of the transaction. The stock was never transferred on the books 
of the company from Longabaugh to Brissell. Such a transfer de- 
fendant, being then the vice président of the company, as well as 
the custodian of the stock, refused to permit. It appears from the 
pleadings that the stock never stood in the name of complainant. He 
had given a valuable considération, and received an instrument of 
conveyance, but there was no indorsement or delivery of the stock 
certificate, or transfer on the books of the company. The Tonopah 
Home Mining Company is an Arizona corporation, and, under the laws 
of that territory, no transfer of stock is valid except as between the 
parties thereto, until the same is regularly entered upon the books of 
the company. Rev. St. Ariz. 1901, § 773. By this assignment from 
Longabaugh complainant did not acquire the légal title to the stock, 
the légal title remained in Longabaugh, and he held it in trust for 
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complainant as long as the stock stood in his name on the bocks of the 
Company. The bénéficiai interest was ail that Erissell obtained by the 
transfer, but this he did acquire. Èlack v. Zacharie, 3 How. 482, 511, 
11 L. Ed. 690; Leyson v. Davis, 17 Mont. 220, 281, 42 Pac. 775, 31 
L. R. A. 429; Bêcher v. Wells Flouring Mill Co. (C. C.) 1 Fed. 
376 ; Lippitt V. American "V\'ood Paper Co., 23 Atl. 111, 15 R. I. 141, 
2 Am. St. Rep. 886. The only rights which complainant has are 
based upon this assignment from Longabaugh. If the assignment 
is invalid, he has no interest in the stock, and he cannot maintain 
this suit, even though Knapp's judgment against Longabaugh was 
rotten with fraud. On the other hand, if the assignment is valid, 
and its validity does not appear to be questioned by the demurrer, 
his bénéficiai interest is neither increased nor diminished by defend- 
ant's subséquent fraudulent transactions. The relation between Longa- 
abaugh and Knapp was that of bailor ànd bailee, but the relation be- 
tween Longabaugh and complainant, after the assignment, was that 
of trustée and beneficiary. In order to secure the légal title, it was 
essential that the stock be transferred on the books of the company, 
and to such a transfer complainant was entitled. Mechanics' Bank 
V. Seton, 1 Pet. (U. S.) 299, 305, 7 L. Ed. 152; 2 Thompson on Corp. 
§§ 2425, 2430; Cushman v. Thayer Mfg. Co., 76 N. Y. 365, 32 Am. 
Rep. 315. Défendant, being then vice président of the company, as 
well as custodian of the stock, refused to permit the stock to be trans- 
ferred to complainant, and complainant never did secure either the légal 
title to the stock or the certificates of stock themselves. In the follow- 
ing year, by means of an alleged fraudulent judgment and exécution 
sale thereon, after he had been duly informed of the équitable assign- 
ment to. complainant, Knapp caused the certificates of stock to be levied 
upon and sold. He became the purchaser for the amount of his judg- 
ment, and later caused the original certificates to be canceled and new 
certificates to be issued, some to himself, some to his wife, some to his 
son, and some to other persons in privity with him. It is alleged that 
ail of this stock is still under his control, and that no considération 
was given by any of the holders except Knapp himself. Thèse per- 
sons are not innocent purchasers. They are apparently holding the 
légal title to the stock for the use and benefit of Knapp, and are to 
return it to him whenever he so directs. The efïect of the exécu- 
tion sale and reissue of the stock was to take the légal title out of 
Longabaugh and vest it in Knapp and his friends. Longabaugh has 
no interest in the stock, either légal or équitable, as against com- 
plainant. It does not appear that he claims any, and, if he were to 
make such a claim against complainant, he would be estopped. 

No relief is sought against Longabaugh, and there is no allégation 
in the bill which would support a decree against him. He is not a 
necessary party to the cause of action set out in the pleadings, and 
the demurrer in this respect must be overruled. Mechanics' Bank 
V. Seton, 1 Pet. (U. S.) 298, 306, 7 L. Ed._153. 

The act of défendant in securing for himself the légal title to the 
stock when he knew it belonged to another was fraudulent. "The 
taking of a légal estate after notice of a prior right makes a per- 
son a mala fide purchaser (and not that he is not a purchaser for a 
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valuable considération in every other respect). This îs a species of 
f raud, and dolus malus itself ; for he knew the first purchaser had 
the clear right of the estate, and, after knowing that, he takes away 
the right of another person by getting the légal estate." Le Neve 
V. Le Neve, 3 Atk. 619; Hardy v. Harbin, 4 Sawy. 536, 550, Fed. 
Cas. No. 6,061; Weston v. Bear River & Auburn Co., 6 Cal. 425. 
Knapp secured the le^al title to the stock after it had been assigned 
to complainant, after he knew of the assignaient, by refusing to per- 
mit its transfer on the books, and by means of a fictitious claim and 
a fraudulent judgment against Longabaugh. The bénéficiai inter- 
est held by complainant was not divested by this act. A court of 
equity vi^ill impress upon this stock ïn Knapp's hands and under his 
control, and vi^herever it may be found, until it reaches the hands of 
an innocent purchaser, a constructive trust in favor of complainant. 
3 Pom. Eq. Jur. § 1053; 1 Perry on Trusts, § 166; 1 Pom. Eq. Jur. 
(3d Ed.) § 155; Eaton on Equity, § 194; Dow v. Berry, 18 Fed. 124. 
The fact that the property involved hère is corporate stock does not 
change the rule. "A trust may arise or be created with référence to 
Personal property upon the same facts and circUmstances which would 
give rise to a trust in real estate." Levi v. Evans, 57 Fed. 677, 682, 
6 C. C. A. 500; 4 Pom. Eq. Jur. p. 2763. The doctrine of trusts, 
and especially of constructive trusts, has been created, interpreted, 
and enforced by equity, not by the common law. An action at law 
must be based upon a légal title or a légal right. An équitable title 
cannot be set up in an action at law, and, when the légal title is held 
by one person and the équitable title by another, the latter must look 
to a court of equity for the protection and préservation of his rights. 
Therefore the subject of trusts naturally falls within the exclusive 
jurisdiction of equity. Oelrichs v. Spain, 15 Wall. 211, 238, 21 L. 
Ed. 43; Shainwald v. Davids (D. C.) 69 Fed. 687, 698; Clews v. 
Jamieson, 182 U. S. 461, 479, 21 Sup. Ct. 845, 45 L. Ed. 1183; 1 
Pomeroy, Eq. Jur. § 151. "An élément of trust in the case," says 
the court in Oelrichs v. Spain, supra, "always confers jurisdiction in 
equity." "Ail possible trusts," remarks Justice Peckham in Clews 
v. Jamieson, supra, "whether express or implied, are within the ju- 
risdiction of the chancellor." It is true the fédéral statute provides 
that "suits in equity shall not be sustained in either of the courts of 
the United States in any case wheré a jplain, adéquate, and complète 
remedy may be had at law." Rev. St. § 723 [U. S. Comp. St. 1901, 
p. 683]. This, however, is merely a statutory expression of the 
équitable rule. In no sensé does it enlarge or contract the équitable 
jurisdiction of the fédéral courts, or exclude them from any recognized 
field of ccfuitable jurisdiction. Whitehead v. Shattuck, 138 U. S. 146, 
150, 11 Sup. Ct. 276, 34 L. Ed. 873 ; Dow v. Berry (C. C.) 18 Fed. 
121, 125. At section 137 of volume 1 of the third édition of his 
work on Equity Jurisprudence, Prof. Pomeroy uses the following 
language : 

"The exclusive Jurisdiction extends to and embraces, flrst, ail civil cases In 
which the primary right violated or to be declared, maintained, or enforced — ■ 
whether such right be an estate, title, or interest in property, or a lien on 
property, or a thing in action arising ont of contract— is purely équitable, 
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and not légal, a right, estate, tltle, or Interest createcl by equlty, and pot by 
law. Ail cases of this klnd fall under the équitable jurlsdlction alone, because 
of the nature of the prlmary or substantlve rlght to be redressed, malntain- 
ed, or enforced, and not because of the nature of the remédies to be granted, 
although in most of such instances the remedy is aiso équitable. It is a 
proposition of universal application that courts of law never talie cognizance 
of cases in whlch the primary right, estate, or interest to be maintained, or 
the violation of which Is sought to be redressed, Is purely équitable, unless 
such power has been expressly conferred by statute." 

In Kilgour v. New Orléans Gaslight Co. et al., 3 Woods (U. S.) 
144, Fed. Cas. No. 7,764, one of the défendants by fraudulent assess- 
ments had secured the transfer to his own name of shares of stock 
in an incorporated company. The court said: 

"It is clear that there Is no adéquate remedy at law. A money Judgment 
agalnst Attrlll for'his fraudulent conversion of the stock of complainant would 
not give complainant the relief he wants. The purpose of the bill is the 
recovery of complainant's stock, of which he has been fraudulently dispossess- 
ed by Attrill, who clalms title to it. Clearly thls resuit can only be reached 
by the decree of a court of equity." 

In the case of Hagan v. Continental National Bank, 81 S. W. 171, 
183 Mo. 319, where the pledgee of stock had, by means of a fraud- 
ulent sale, purchased the stock in his own name, and caused the same 
to be transferred on the books of the company in the name of other 
parties, and it appeared that the défendant still controUed and could 
produce ail of the stock, it was held that equity had jurisdiction. 

Défendant has cited a number of authorities to the eiïect that equity 
will not, in gênerai, "decree the spécifie performance of contracta 
conceming chattels, because their money value recovered as dam- 
ages will enable the party to purchase others in the market of like 
kind and quality." This rule is correct, and has been frequently 
applied to contracta for the sale of corporate stock. Equity has 
uniformly refused relief, except when it appeared that there was 
some spécial and cogent reason why the vendee should hâve the 
particular stock contracted for. In such cases the underlying right 
is légal. It is based on contract, and the common law, as a rule, pro- 
vides ample and adéquate relief for the violation of such a right. 
But in a case like the présent complainant's rights are purely équitable ; 
his title is équitable. The légal title is in défendant. The shares of 
stock hâve been transferred on the books of the company, and stand 
in the name of défendant. The relation between défendant and com- 
plainant is that of trustée and beneficiary. The law falls short of the 
remedy which complainant asks, and to which he is entitled. Equity 
alone in such cases can afford him ample relief by the restoration of his 
property. To contend that complainant must resort to a» action in 
damages, as for a wrongful conversion of the stock, is to ignore the 
facts set out in the bill. If thèse facts are true, complainant is the 
équitable owner of the stock, and in equity is entitled to hâve his prop- 
erty. A court of law cannot decree a return of this stock, and for this 
reason the légal remedy is incomplète. In Krohn v. Williamson (C. 
C.) 63 Fed. 869, the suit was between the promoters of a bridge com- 
pany. The promoters were to receive a certain amoùnt of the stock 
and bonds of the company for their services. Two of the promoters, 
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however, by indirect means, secured to themselves and în their own 
names additional stock from the company. It was contended that the 
complainant had an adéquate remedy at law, but it was decided that the 
défendants held complainant's share of the additional stock as trus- 
tées. Judge Taft, at page 877, used the following language : 

"It is true that the relief asked is In the nature of a decree for the spécifie 
performance of an obligation to transfer personal property, and that ordinarily 
courts of equity will not afford such a remedy. • » • But the contïolling 
reason why, In this case, the delivery of the stock in specie should be decreed, 
Is that the défendants hold It in trust for the complainant. • * • ïhe 
court as a court of equity acqulres Jurisdiction of the action, not because 
damages at law would be Inadéquate, but because It is an action to enforce a 
trust, and, having jurisdiction on this ground, may glve such full relief as the 
nature of the case requires. Johnson v. Brooks, 93 N. Y. 337 ; Stanton v. 
Percival, 5 H. L. Cas. 257; Cowles v. Whitman, 10 Conn. 121, 25 Am. Dec. 
60; Kimball v. Morton, 5 N. J. Eq. 26, 53 Am. Dec. 621." 

In Pooley v. Budd, 14 Beav. 34, the Ystalyfera Iron Company, one 
of the défendants, had sold a quantity of iron. The full priée had 
been paid, but afterwards the company refused to deliver the goods. 
In deciding the case the court held that, inasmuch as the company 
had received full pay, they had no claim upon or interest in the iron 
arising from the contract, and that they had become mère trustées of 
the iron sold for the benefit of the real purchaser, or the person en- 
titled to claim it under him, and that a court of equity had jurisdiction. 
At page 43 the court uses the following language : 

"It is and bas long been the law of this court that it wlU not lend Its 
assistance to enforce the spécifie performance of ordlnary contracts for the 
sale and purchase of personal chattels, unless, as in the case of Buxton v. 
Lister, 3 Atk. 383, there be something very spécial In the nature of the con- 
tract. On the other hand, If a trust be created, the eircumstance that the 
subject-œatter to which the trust Is attached is a personal chattel wIU not 
prevent this court from enforclng the due exécution of that trust." 

To the same effect are the following: Hill v. Bank, 44 N. H. 567; 
Kimball v. Morton, 5 N. J. Eq. 36, 43 Am. Dec. 621 ; Young v. Fox 
(C. C.) 37 Fed. 385. 

The fact that complainant asks a judgment for the value of the 
stock which cannot be returned does not affect the équitable jurisdic- 
tion. If the stock in defendant's hands was impressed with a trust 
in favor of complainant, the proceeds of such stock in his hands 
were subject to the same equity. This is elementary, and the rule 
is undoubtedly the same as to stock issued to the wife and son of 
défendant, even though the title thereto may never hâve stood in de- 
fendant's name on the books of the company. In cases where the 
wrongdoer has no title originally, equity frequently couverts such 
a party into a trustée, as when a thief sells or exchanges stolen goods 
for money or securities equity will lay hold of the substituted property 
in the hands of the thief, or in the hands of his assignées with notice, 
and treat it as a trust, and the holder as a trustée, whether it be 
money,* stock, chattels, or real estate. Equity will never permit a 
wrongdoer to profit by his fraud. Wood v. Perkins (C. C.) 57 Fed. 
258, 260 ; Newton v. Porter, 69 N. Y. 133, 25 Am. Rep. 153. 

The objection that the Tonopah Home Mining Company is an in- 
155 P.— 52 
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dispensable party to this suit is not well taken. The bill does not show 
that the corporation has any interest in the stock in question, and no 
relief is asked against the company. Williamson v. Krohn, 66 Fed. 
655, 661, 13 C. C. A. 668. 

The suggestion that, if complainant has a cause of action, it is 
not against défendant, but against the Tonopah Home Mining Com- 
pany, is entirely without merit, and the samé may be said as to other 
objections raised by the demurrer and not already discuSsed in this 
opinion. The complainant has set out facts sufficient to entitle him to 
équitable relief. 

The deniurrer is therefore overruled. 



CONKLIN et al. v. R. P. & .T. H. STAATS CO. 

(Bistrlct Court, D. Kevu Jersey. July 24, 1907.) 

Whabves— Négligence— In JTJBT of Scow at Pieb— Sunken Pile. 

Respondent, as contractor, was constructmg the piers of a steamship 
Company at Hoboken to replace otàers which had burried and had con- 
tracted with libelant to futnisb cirushed stdne delivered on scows. It 
had removed ail stubs of piers èxtendlng febove low wat«r, and an Inde- 
pendent contractor had dredged thé.botton under and alongside the old 
piers to a depth of 25 feet, and removed ail other stubs found, and had 
also taken proper measures to ascertaln that none remained. By agree- 
ment libelant left flve scows loaded with stone whlch was to be used by 
respondent as required during the winter. Respondent caused one of such 
scows to be moved from one side of a slip to the other, and there made 
fast to the pier to which others of the scows were also tled up. A very 
strong wind blowing from the west for two days caused an extraordinary 
f ail of the tide, and as she settled such scow was pierced by an unknown 
sunken pile, and capsized and injured. The pile or stub appeared to be 
an old one, but the span alongside the pier: had been used by other ves- 
sels during the work with safety, and it was shown that respondent had 
dragged the bottom to discover any obstruction. Held, that coneeding 
that respondent owed the duty of reasonable care to protect the vessel, 
as bailee or otherwise, such care had been exercised, and that no nég- 
ligence or fault was shown whlch rendered It liable for the Injury. 
[Ed. Note.— For cases In point, see Cent. Dig. vol. 48, Wharves, §§ 36, 37.] 

In Admiralty. 

Walter L. McDermott, for libelants. 

J. D. Beedle and R. S. Hudspeth, for respondent. 

CROSS, District Judge. The libel in this case was filed for the pur- 
pose of recovering damages for injuries to the scow Sarah while used 
for carrying crushed stone, also for the loss of her furniture, tackle, 
cargo, etc. The respondent is a New Jersey corporation, and at the 
time of the injury to the scow was engaged in building docks and 
piers for the North German Lloyd Steamship Company, on the Hud- 
son river at Hoboken, to replace docks and piers which had been de- 
stroyed by fire. The contract involved work of great extent and im- 
portance, and which, although commenced in 1900, was not completed 
and turned over to the steamship company until 1906. A fire had de- 
stroyed ail the superstructure of the old piers, but had left the stumps 
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of a Jarge number of piles standing in the river bed, and the first 
work of reœnstruction required the removal of thèse old and partially 
burnt piles. This work, in so far as it embraced the removal of the 
piles which showed above low water, was done by the respondent. 
Then the necessary dredging followed, which, when completed, was of 
a depth of 30 feet below low water, but at the time of the accident 
was of a depth of 35 feet only. That work, however, was not perform- 
ed by the respondent, but by an independent contractor. When the 
respondent had puUed ail of the piles which showed above low water 
from the whole or a portion of an old pier site, the dredging was be- 
gun over the area thus cleared, during which opération any piles found 
below low water were removed by the dredgers as a necessary inci- 
dent to the continuance of their work. The dredging, when com- 
pleted, embraced the entire sites of the old piers and slips, but at the 
time of the accident extended only to the former pier sites and a 
margin of 25 to 40 feet or more on either side thereof. There is some 
conflict in the testimony as to when this preliminary dredging was 
completed, but I think it sufficiently appears that it was substantially 
finished during the year 1901. Some work of that character, however, 
was performed during the entire period of construction. The piers 
were from 800 to 950 feet long, and the slip in which the accident oc- 
curred was 350 feet wide. 

A contractual relationship existed between the parties to this suit, 
which was established in the following manner, and for the follow- 
ing purposes : In January, 1901, the Rockland Lake Trap Rock Com- 
pany, which is shown to hâve bcen the selling agent of the libelants, 
opened negotiations with the respondent for the delivery of crushed 
stone at the piers, to be used in their construction. Thèse negotiations 
were carried on by the Rockland Lake Trap Rock Company, as agent 
for the libelant. On January 31, 1901, the Staats Company accepted 
the proposai of the libelant to furnish 20,000 cubic yards of broken 
trap rock, to be delivered f. o. b. scows at their work at Hoboken, 
N. J. More definite information, however, was to be given later as 
to the time when the stone would be required. Pursuant to this con- 
tract, stone was delivered during the following season and until navi- 
gation was about to close in the fall of 1901. The respondent, requir- 
ing some stone for its use during the winter season, communicated with 
libelant by a letter dated December 13, 1901, in which it requested 
that 3,000 cubic yards of stone should be delivered to them before 
navigation closed, and that the scows laden with the stone should 
remain in Hoboken during the winter months. This proposai was ac- 
cepted. The respondent's letter making the request contained the fol- 
lowing paragraph: 

"Conflrming our conversation to-day with référence to the delivery to us of 
çeveral scow loads of broken stone for use in our work at Hoboken during 
the winter, we understand that you will send us five scow loads of such stone, 
containing about 3,000 cubic yards in ail, and will deliver the same alongsifle 
the North German Lloyd docks at Hoboken, within the next few days, al- 
lowlng them to remain there during the winter months. Also that we may 
use the stone from thèse scows as occasion requires without charge for de- 
murrage to us until such time as a scow is taken from the lot for our use, and 
demurrage shall only accrue on that scow after sufHcient time has elapsed ia 
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whlch to nnload the scow at a minimum rate of 75 yards per day (Sundays 
and holldays excepted). The scows whlle lying In the slip to be solely at 
your rlsk, and you wlll provide such men as may be needed to look after 
tbem, and when a scow shall hâve been unloaded by us you will remove it 
from the premises." 

Pursuant to this arrangement, the scow Sarah, laden with crushed 
stone, was towed to Hoboken, N. J., and tied up on the north side of 
Pier No. 2, December 39, 1901. Her tie up at that point was made 
pursuant to a téléphone message received by the libelant from respond- 
ent's office. The scow, still laden with the stone, lay at this mooring 
until January 3, 1903, on the evening of which day a tugboat The 
Castor, belonging to the North German Lloyd Steamship Company, 
took her in tow, and conveyed her over and across the slip between 
piers 1 and 2 to the south side of pier No. 1, about 150 feet from its 
end, and directly opposite the point at which it lay while at pier 2. 
Two other scows of libelant were already tied to the south side of 
pier 1, but at points nearer the bulkhead line. The removal of the 
Sarah was made by the tug at the instance of the respondent. The 
scow had a draft of 10 feet. She was two years old, in good condi- 
tion, and in charge of a captain, so called, although he was little more 
that a caretaker, since the scow was without any means of self-propul- 
sion. The scow was moored on the south side of pier 1, breast off 
five feet, and was tied with two breast and two spring lines. The 
tide was ebbing rapidly, aided by a strong westerly wind which had 
been blowing for two days, and which had caused the tide at the 
time of the accident to fall from 18 inches to 3 feet lower than usual. 
After the scow had laid at her new mooring about three-quarters of 
an hour, she began to list away from the pier. Her captain sounded 
the water around her with a 16-foot pôle to see if the water were shal- 
low, but he found no bottomt He then went down into the hold, and 
heard water beginning to trickle slowly in. While he waited on the 
scow, a pile broke through her bottom, and she careened over gradual- 
ly to the port side. He then went up the pier to look for help, and, 
when he came back a few minutes after, the scow lay bottom up 
with one corner on the pier, and the other in the water. He tried to 
ease up the lines to see if she would slide off, but she did not. While 
she lay there, the watchman says he saw a jagged hole in her bottom 
16 or 17 inches wide by about 2 feet in length. The hole was about 
one-third of her length from the bow, and about two feet from her 
starboard side, which had lain next to the pier. Subséquent examina- 
tion of the scow at a dry dock to which she was taken for repairs show- 
ed that the injury to her was in ail probability caused by her bottom 
coming in contact with a sunken pile, which, owing to the weight of 
her load, was forced through and rammed up in her hold as far as it 
could go, about nine feet, and then, when the scow capsized by the 
spilling of its load, was broken off and a pièce thereof, about eight feet 
in length, left in her hold in a reclining position between the stanchions 
and cross-pieces. The portion of the pile found in the scow was a little 
less than 15 inches in diameter, about 9 feet long, and was in good 
condition, although it had a few bamacles on it. At one end appeared 
what is called a "battered break," as though a heavy weight had rested 
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on ît. This break had an old appearance, while at the other end was a 
new and longer break. It is apparent from the évidence that the ac- 
cident happened by reason of the fact that the scow had been moored 
over a hidden pile ; but how or when the pile came there is not dis- 
closed. The important question for considération therefore is whether 
the respondent was négligent in the premises. The case was tried in 
the Suprême Court of New Jersey, before the late Judge Dixon, who 
granted a nonsuit. His action in that respect was subsequently review- 
ed by the Court of Errors and Appeals on writ of error, and affirmed. 
Conklin et al. v. R. P. & J. H. Staats Co., 70 N. J. Law 771, 59 Atl. 
144. The court, among other things, held in that case that no négli- 
gence on the part of the défendant had been shown. Of course, that 
judgment is not controUing hère, since the évidence now presented is 
not altogether the same as that presented in the state court. How- 
€ver, certain légal propositions were there adjudged which may be of 
service at the présent time. 

The question has been raised whether the respondent, if liable, is 
liable as bailee or under the law of invitation. Tlie libelant has sug- 
gested that the scow was in law turned over to the respondent as bailee 
when at its suggestion she was taken by the tug and shifted from one 
pier to the other. That the respondent was not a wharfinger within the 
strict signification of that term does not seem to require serions dis- 
cussion. Such a person has been defined as one who maintains for hire 
a wharf for the purpose of accommodating vessels in the loading and un- 
loading of freight, or the receipt and landing of passengers. This défi- 
nition, while not complète, answers the présent purpose. There are no 
facts disclosed which would warrant a finding that the respondent oc- 
cupied any such position; but it is quite unnecessary to détermine in 
which of the above relations the respondent stood toward the libelant, 
since, as was decided in the state court, his duty and responsibility in 
either capacity would be the same. The respondent in any case was 
not an insurer of the safety of the scow, nor, if liable, is it so merely be- 
cause of the happening of the accident, but rather because it failed to 
exercise reasonable and ordinary care and prudence in the discharge of 
some duty which it owed to the libelant. Where reasonable care is 
employed in doing an act which is not in itself illégal or inherently 
likely to produce damage to others, there will be no liability, although 
damage, in fact, ensues. The exercise of reasonable care does not re- 
quire the adoption of such précautions as will absolutely prevent ac- 
cident and injury. As was said by Chief Justice Beaslev in Marshall 
V. Welwood, 38 N. J. Law, 339, 343, 20 Am. Dec. 394 : 

"No man is In law an insurer ttiat the act wtiich he does, such acts being 
lawful and done with care, shall not Injuriously affect others." 

And, again, on page 345 of 38 N. J. Law (20 Am. Dec. 394) : 

"Bverywhere in ail the branches of the law the gênerai princlple that blâme 
must be Imputable as a ground of responsibility for damage proceeding from 
a lawful act is apparent." 

The principle of law just enunciated is elemental, and the extracts 
g^ven are only warranted because of the clarity and conciseness with 
which the principle is stated. Nor again does the exercise of ordinary 
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and reasonable care require the adoption of every précaution, and the 
exercise of every known means to prevent injury or accident, but only 
of such précautions and means as a reasonably prudent and careful 
person would, under the existing circuipstances, adopt and use. As 
applicable to wharfingers the degree of care required will be found laid 
down in Smith v. Bumett, 173 U. S. 430, 433, 19 Sup. Ct. 442, 443 (43 
L. Ed. 756) ; where the Chief Justice, speaking for the court says : 

"Although a wharflnger does not guarantee the safety of vessels coming to 
his wharves, he Is bound to exercise reasonable diligence in ascertaining the 
condition of the berths thereat, and, If there is any dangerous obstruction, to 
remove it or to give due notice of its existence to vessels about to use the 
berths, at the same time the master Is bound to use ordinary care, and cannot 
carelessly run Into danger." (Oiting cases.) 

This principle seems to apply in ail cases where docks or wharves are 
in the possession and undér the control of oWners, lessees, or occupants. 
It is a universal rule that where a source of danger is known to one in 
control of a wharf or dock, and he fails to take means to obviate or 
remove it, or to warn a person about to use the dock or" wharf of the 
hidden danger, he is responsible. It requires no argument to show the 
reasonableness of the principle just stated. But the liability of an own- 
er, lessee, or other person in control of a wharf does not stop there. 
The rule is broader and extends his liability to hidden dangers of which 
he had neither notice nor knowledge, but of which by the exercise of 
reasonable care and diligence he rnight or should hâve known. Among 
the numerous cases which support this broader proposition the foUow- 
ing may be mentioned: Nickerson et al. v. Tirrell, 137 Mass. 336; 
The John A. Berkman (D. C.) 6 Fed. 535; Manhattan Transportation 
Co. V. Mayor, etc. (D. C.) 37 Fed. 160; The Annie R. Lewis (D. C.) 
50 Fed. 558; Onderdonk v. Smith et al. (D. C.) 31 Fed. 588; Penn. 
R. R.Co. V. Atha (D. C.) 33 Fed. 920; The Nellie (D. C.) 130 Fed. 
313 ; Philadelphia & R. Ry. Co. v. Walker (D. C.) 139 Fed. 855. This 
is the gênerai rule, and I do not think any case càn be found which 
establishes any broader liability ùnder circumstances such as are hère 
disclosed. There is no prêteuse or claim that the respondent had actual 
knowledge or notice of any danger, hidden or exposed, at or near the 
point where the scow Sarah was moored, so that the only question for 
détermination is whether it exercised reasonable care and prudence in 
the premises. As already stated, it matters little what spécifie rela- 
tionship the respondent sustained toward the libelant, and, in the fur- 
ther considération of this case, I shall assume that the respondent owed 
a duty to the libelant to exefcise reasonable care and prudence to see 
that the place in question was f ree from danger, notwithstanding the 
State court, in the suit above referred to, held that nO such duty existed, 
and I shall also assume thàt the respondent was not absolved from lia- 
bility for any accident to the scow by reason of anything contained in 
the letter of December 13th, above quoted. 

In my opinion the évidence does not show that the respondent was 
négligent, admitting that it owed a duty to the libelant. Prior to the 
accident ail of the old and burnt piles which extended above low wa- 
ter had been removed. Furthermore, after this was done, the site of the 
old piers and waters adjacent thereto were dredged, so that there was 
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a depth of S5 feet of clear water at low tide. This dredging included 
the slip between the piers, and in the use of the dredge, whenever an 
old or sunken pile was struck, it was removed. The dredging in and 
of itself, from the manner in which it was conducted, would seem to 
hâve necessarily disclosed any hidden obstruction of the character 
which apparently caused the accident in question. The eut made by 
the dredge was also sounded and tested from time to time, as herein- 
after indicated. Furthermore, it appears that clusters or groups of 
piles were driven in the mud from the ends of the piers back to the bulk- 
head in a line parallel with and 60 feet from the piers, so that between 
the groups of piles and the pier was a clear waterway of about 60 feet 
in width and that a waterway of that width and character existed on the 
south side of pier 1 at the time of the accident. The testimony shows 
that thèse clusters or groups of piles were driven for the protection of 
the piers during construction, so that, when vessels approached the 
piers for whatever purpose, they would hâve to corne through this wa- 
terway, and be warped in and through it to any desired point along the 
pier. It has already been remarked that two of the respondent's scows 
had been warped in and along the south side of pier 1, in the manner 
above stated, and at the time of the accident to the Sarah were tied to 
that side of pier 1, but nearer to the bulkhead than where the Sarah 
was subsequently tied. The dredging was not donc by the respondent, 
but was done by a company known as the "Dubois Company," under 
the direction ôf the engineer of the North German Lloyd Steamship 
Company, and the dredging company determined that the water was 
clear by means of a sinker and line, and also by means of a pipe with 
a rope at each end fastened to boats and dragged along below the sur- 
face of the water. The testimony on behalf of the dredging company 
is that there were no obstructions in the water or mud after the dredges 
went over, and that there was nothing left there, that by the method 
of dredging adopted they could surely hâve detected whether or not 
any obstruction remained, and, although the évidence shows that this 
was not the only means of ascertaining that the bottom of the river was 
free from obstruction, one of the witnesses swears that no other test 
was needed. It also appears that, before the respondents started to 
drive piles for the purpose of building thereon the substructure of the 
new piers, they hung a rod down from two boats which was dragged 
through the water to see if it met any obstruction, that this bar was 
lowered in the water from 10 to 15 feet, and that the water was free 
from obstruction to that grade. Again, after the removal of the piles, 
and after the dredging had been completed, and after the substructure 
of the piers had been built, it appears that vessels of various kinds, 
such as two and four masted schooners, lighters, barges, mud scows, and 
piledrivers, some of them loaded with timber, stone, and granité, had 
frequently been warped into the waterway between the clustered piles 
and the south side of pier 1 ; that this was done at ail stages of the 
tide ; and that no obstructions had been discovered at the point of the 
accident. It seems to me that ail was done in this case that ordinary 
care and prudence required. It should be remembered in this connec- 
tion that the Sarah was not anchored at an old and established pier, 
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but that there and elsewhere in the vicinity new construction was and 
had been in progress for some time. The facts in my judgment would 
justify a conclusion that extraordinary care was used, rather than a 
finding that ordinary care was not used. It is possible that something 
more might hâve been done, but I do not think it was necessary in or- 
der to exonerate the respondent from liability. As reasonably prudent 
and careful men, the respondents were justified in believing Ôiat the 
water at the point in question was free from dangerous obstruction; 
they were not put upon inquiry, and no sufKcient circumstances existed 
to put them upon inquiry. The counsel of the libelant in his brief says, 
"The présence of the pile is the best évidence that the respondent did 
not use due care" ; but in this statement he is clearly wrong. The only 
question is : Did the respondent exercise due care to discover the pile ? 
If it did, it is absolved from liability, notwithstanding its efforts in that 
direction failed. There is another view of the case, however, which 
might reasonably be taken, and that is that the accident happened be- 
cause of an unusually low tide. Ordinary care only requires reasonable 
protection against ordinary dangers, such dangers as might naturally 
be expected to exist. The tide at the time of this accident, by reason 
of the very strong and exceptional wind which had been blowing for 
two days, was undeniably from 18 inches to 2 feet lower than usual. 
The testimony shows that it was an extraordinarily low tide, and, if 
the accident occurred by reason of a submerged pile, which under ail 
ordinary conditions of wind and tide would hâve been harmless, it must 
be attributed, I think, to the unusual conditions then existing, rather 
than to the failure of the respondent to exercise such care as would 
anticipate and provide ^ainst the unexpected. Whether such an un- 
usual condition had ever prevailed before in the expérience of the par- 
ties the évidence does not disclose, but, if it had, doubtless a greater 
degree of care would hâve been imposed on the respondent. Further- 
more, there is évidence tending to show that the pile which caused the 
injury might hâve drifted to the place where the accident happened, 
and hâve become caught and partially imbedded in the mud, which was 
soft and deep at that point, and, while in this position, hâve corne in 
contact with the bottom of the scow, but in the view I hâve taken of the 
case it is unnecessary to consider that testimony at length. 
The libel will be dismissed with costs. 



WEIR V. WINNBTT et al. 

(Circuit Court, D. Nebraska. July 26. 1907.) 

No. 20. 

L iNJTTNcrnoN— Peeliminaet Injunction— Geotjnds. 

To warrant the granting of a prellmlnary Injunctlon, coinplalnant must 
generally présent a clear title and set forth acts done or threatened which 
wUI seriously or irreparably Injure hls rlghts under such title, nnless re- 
stralned. It Is not sufflclent that such an order wlll do no harm. 

[M. Note.— For cases in point, see Cent Dig. vol. 27, Injunctlon, {{ 
805, 306.] 
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2. Same— Thbeatened Iebepabable Injuey. 

Immediately on the golng Into effect ot a state statute regulating rates 
of charge by express companies the Attorney General of the state com- 
menced a suit in a state court against défendant, an express company, 
to obtaln an adjudication upon the validity of the statute and enforce 
obédience to Us provisions. The défendant removed such suit into the 
fédéral court, and also commenced another suit In such court against the 
Attorney General and other officers of the state, alleging the unconsti- 
tutionality of the statute, and moved for a preliminary injunction to 
restrain Its enforcement. On the hearing it was shown that no steps to 
enforce the statute had been taken, except the institution of the prior suit, 
and défendants diselaimed any Intention of taking such steps until its 
validity had been adjudicated. Eeld that, the issues In the two suits 
being the same, no injury was threatened to complainant whlch required 
or authorized the granting of a preliminary injimction. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 27, Injunction, 
S§ 305, 306.] 

8. Abatement and Revival— :i.NOTHBE Action Pending— Fedeeal and State 
Couets. 

The pendency of a suit In a state court to cbtain a judgment in personam 
is not a bar to the institution and prosecution of a suit in a fédéral court 
Involving the same subject-matter. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Abatement and Ra- 
vivai, i 87. 

Pendency of action in state or fédéral court as ground for abatement 
of action in the other, see notes to Bunker Hill & Sullivan M. & C. Co. 
T. Shoshone M. Co., 47 C. C. A. 205; Barnsdall v. Waltmeyer, 73 O. C. 
A. 521.] 

In Equity. On motion for preliminary injunction. 

Charles J. Greene and Ralph W. Breckenridge, for complainant 
William T. Thompson, Atty. Gen., and Halleck F. Rose, for re- 
spondents. 

W. H. MUNGER, District Judge. This is an application for a 
temporary order of injunction. 

The Législature of the state of Nebraska passed an act, which was 
approved by the Governor April 5, 1907, requiring ail express com- 
panies doing business within the state, within 30 days after the pas- 
sage and approval of the act, to file writh the railway commission a 
schedule of rates and classifications charged for the transportation of 
money or merchandise within this state by such company which was 
in force the Ist of January, 1907. The act further prohibited express 
companies from charging and receiving for the transportation of mer- 
chandise within the state of Nebraska any sum exceeding 75 per cent, 
of the rate as shown in such schedule, until the railway commission 
shall hâve provided a greater rate. The act provided that it should 
take effect on and after its passage and approval ; but the act did not, 
even in its title, or in the body, or anywhere, recite that any emergency 
existed. Section 24, art. 3, of the Nebraska Constitution provides: 

"No act shall take eflfeet until three calendar months after the adjournment 
of the session at which it passed, unless In case of emergency, to be expressed 
in the preamble or body of the act, the Législature shall, by a vote of two- 
thirds of ail the members elected to each house, otherwise direct" 
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The Législature having adjourned on the 5th day of April, 1907, the 
act without an emergency provision would not take effect until July 
5, 1907. 

On July 5, 1907, the state of Nebraska, by William T. Thompson, 
its Attorney General, instituted an original proceeding in the Suprême 
Court of the state against the said Adams Express Company, setting 
forth the passage of the act and ail of its provisions, and alleged that 
the défendant, Adams Express Company, was violating the act and 
would continue to violate the act unless restrained by the judgment of 
the court. The défendant express company filed in the Suprême Court 
of the state a pétition for removal of the cause into this court; said 
pétition being accompanied by the required bond, which bond, with 
the sureties, was approved by said court. 

Subsequently, and on July 10, 1907, the plaintifï herein instituted 
this proceeding, alleging that the législative enactment referred to, if 
enforced, will violate the fourteenth amendment to the Constitution of 
the United States, in that it will deprive the plaintifï of its property 
without due process of law, alleging 75 per cent, of the rate as shown 
by their schedule to be in force on January 1, 1907, would require the 
express company to do business within the state of Nebraska at a loss 
' — in other words, that the earnings and income of the company, based 
on the business for the year 1906, at 75 per cent, of the charges, would 
not equal the expenses of conducting the business — and asked that the 
défendants be enjoined from in any manner seeking to enforce said 
législative enactment, and for a temporary order of injunction pending 
the final hearing. The défendants hâve each filed an affidavit showing 
in substance that they hâve not taken any steps, hâve not threatened 
to take any steps, and do not contemplate taking 3?iy steps, seeking to 
enforce any of the pénal provisions of the statute, or to enforce the 
statute in any manner, excepting the suit brought by the state in its 
Suprême Court for the purpose of testing the validity of said enact- 
ment, and that they do not contemplate the enforcement of any of its 
provisions until after such question can be determined; that said ac- 
tion was brought in the Suprême Court of the state promptly for the 
puroose of having a speedy détermination of the question. 

That this court has jurisdiction to enjoin the défendants, members 
of the state railway commission, and the Attorney General, from tak- 
ing any steps to enforce a statute, the enforcement of which would 
resuit in depriving plaintiff of its property without due process of law, 
has so often been determined by the Suprême Court of the United 
States that it is no longer an open or debatable question. That the al- 
légations of the plaintifï's bill show that the enforcement of the stat- 
ute in question would deprive it of its property without due process 
of law is clear and unquestioned ; but this alone does not entitle plain- 
tifï to a temporary order of injunction. As said by the Circuit Court 
of Appeals in the case of Stevens et al. v. Missouri, K. & T. Ry. Co. 
et al., 106 Fed. 771, 45 C. C. A. 611: 

"The prerequisites to the allowance of a preliminary injunction are that 
the complainant must generally présent a clear title, or oue free from rea- 
sonable doubt, and set forth acts done or threatened by défendant which will 
seriously or irreparably injure his rights under such title, unless restrained." 
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The single question presented in this case is whether or not, under 
the facts set forth, plaintiff has shown such acts done or threatened 
by défendants, which will seriously or irreparably injure it in its rights, 
pending the final hearing and détermination of the case, unless aided 
by a temporary restraining order. 

The only act shown to hâve been done or threatened by the défend- 
ants is the causing of the suit before mentioned to be instituted in the 
Suprême Court of the state. That suit — its objects and purpose — was 
to hâve the validity of the act in question determined, and the duty of 
the express company under ail the facts and circumstances to obey its 
provisions. If the act by its enforcement would deprive the express 
company of its property without due process of law, that fact could 
properly be shown in that case, and, if shown, would defeat complain- 
ant in that case. In other words, the ultimate purpose of that action 
was the same as the purpose of this suit before the court, namely, to 
détermine whether or not the act was so far valid under the provisions 
of the Constitution of the state and of the United States that it should 
be obeyed by the express company. In the suit instituted in the Su- 
prême Court by the state it is claimed that the act is valid and should 
be obeyed by the express company ; in the suit in this court it is claim- 
ed that the act is invalid and the express company should not be re- 
quired to obey it; each action to détermine the same ultimate resuit, 
but in différent form. 

The action brought by the state in its Suprême Court, as has been 
stated, is at présent pending in this court by virtue of the removal 
proceedings. No steps hâve been taken to hâve the case remanded to 
the state court, and we are not advised that any such steps are con- 
templated. If both cases remain in this court, they will doubtless be 
heard together. The question, then, is: Will the prosecution of such 
a suit, in which the identical question which is presented in this case 
may be determined and adjudicated, resuit in irréparable injury, pend- 
ing the hearing in this case? I think clearly not. 

It is, however, urged by counsel that, as défendants disclaim any 
purpose to enforce the provisions of the act until an adjudication is 
had as to the validity of the statute, no harm can or will resuit to de- 
fendants by the granting of a temporary order of injunction. A sim- 
ilar proposition was answered bv the Court of Appeals of this circuit 
in Teller v. United States, 113' Fed. 463, 51 C. C. A. 297, as follows: 

"There must be, in cases of this klnd, as in ail others seelsing équitable 
relief in tlie nature of a restraining order, a reasonable ground to believe that 
some threatened or probable injury will resuit, before a court of equity will 
subject a défendant to the annoyance, cost, and expense incident to a restrain- 
ing order. It is not sutticient that such an order will do no harm. It should 
at least be made to appear that It would do some good." 

It not appearing to the satisfaction of the court from the facts 
shown that the complainant will sustain any irréparable injury before 
the final détermination of this action, the temporary order of injunc- 
tion is denied, with leave to renew the application at a future date, 
should changed conditions require. 

The défendants hâve filed a plea in abatement, allcging that the suit 
instituted in the state Suprême Court, and which has been removed 
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into thîs court, îs a bar to the présent action. This plea is overruled- 
It is sufficient to say that the parties are not the same and that the 
pendency of a suit in the state court to obtain a judgment in personam 
is not a bar to the institution and prosecution of a suit involving the 
same subject-matter in the fédéral court. 



SKINNBR A MOUNCE CO., Llmltea, v. WAITE et aL 

(Circuit Court, D. Iflaho, N. D. July, 1907.) 

No. 383. 

Pbocess— Service— Pbivilbge Dueing Attendancb at Coubt. 

A person golng Into another state as a witness or. as a party défend- 
ant In a suit therein, elther nomlnally or as a défendant In Interest, la 
exempt from process In such state while he Is necessarily attending there 
In respect to such triai, at least In the absence of a state statute unequlv- 
ocally abrogatlng such exemption. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 40, Process, { 146. 

Following state practlce, see notes to O'Connell v. Eeed, 5 C. C. A. 599 ; 
Nederland Life Ins. Co. v. Hall, 27 0. C. A. 393.] 

On Motion to Quash and Vacate Service of Summons. 
George W. Tannahill and S. O. Tannahill, for plaintiff. 
James E. Babb, for défendant Waite. 

DIETRICH, District Judge. The défendant Waite never resided in 
the state of idaho, but at ail times referred to in the record was a 
résident of the city of Portland, in the state of Oregon. He owned 
real estate in Nez Perce county, Idaho, the title to which he conveyed 
to the défendant Burns as security for a loan. This suit was com- 
menced in the state district court of Nez Perce county to recover from 
the défendants $3,500 allegedto be due to the plaintifï on account of 
commission for the sale of this real estate. No service was made on 
Burns. Waite, having been served with process in Nez Perce county, 
appeared specially for the purpose of removing the cause to this court, 
and also for the purpose of quashing the service of sùmmons. 

It seems that the plaintifï is an Idaho corporation, engaged in the 
real estate brokerage business at Lewiston, Idaho, and it claims that 
the défendants listed with it for sale the real estate referred to, and 
that it procured a purchaser, but after it had procured such purchaser 
the défendants declined to convey the property to him and transferred 
the same to other parties. Thereupon the purchaser brought suit in 
the state district court against Walter J. Burns and his wife, Mary 
C. Burns, and the parties to whom the property was conveyed, to en- 
force spécifie performance of a contract alleged to hâve been made with 
the purchaser to convey the property to him. Waite was not made a 
party to the suit, but by notice the défendants demanded that he ap- 
pear and défend their title to the property. Responding to this notice, 
Waite came to Lewiston to participate in the trial, and after coming 
into the state he was served with a subpœna requiring him to attend 
and testify as a witness upon behalf of the défendants. During the 
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course of the trial and after the subpœna had been served, summons 
in this action was served upon him while he was in the courtroom. 
The contention presented by his motion to (juash the service of sum- 
mons is that Waite was exempt from service by reason of the fact 
that he came into the state virtually as a défendant, and for the pur- 
pose of making a défense in a suit to which he was a party in interest, 
and, further, because he was being held in the state by the subpœna 
requiring him to be présent as a witness. 

No question is made by the plaintiff that the cause has been prop- 
erly removed to this court, or that the objection to the service of sum- 
mons was made seasonably and in a proper manner ; nor is it claimed 
that the défendant came into Idaho for any other purpose than to 
participate in the trial of the action in the state court, or that he 
transacted any other business in the state, or that he remained in the 
state longer than was required after the subpœna was served upon 
him. As I understand the position of counsel for the plaintifï, it is 
tacitly, if not expressly, conceded that, however diverse the décisions 
of the state courts may be, the rule in the fédéral courts, almost with- 
out exception, is that a person going into another state as a witness 
or as a party to attend upon a trial of a cause is exempt from process 
in such state while he is necessarily attending there in respect to such 
trial. 

The only case from a fédéral jurisdiction cited upon behalf of the 
plaintiff and supposed to support the validity of the service under 
considération is Iron Dyke Copper Min. Co. v. Iron Dyke R. Co. et 
al. (C. C.) 132 Fed. 208. The contention of the défendants in that 
case was that "their présence was necessary as plaintiffs and witness- 
es," and that, therefore, they were exempt from service. The plaintiff 
"contended, against the motion, that this exemption only exists in 
favor of witnesses, and that it does not exist in any case in favor of 
the plaintiff." It will thus be seen that it was conceded by both par- 
ties that the exemption exists in favor of witnesses for the défendant, 
and the contention was over the application of the rule to the case of 
a plaintiff. But the court declined to consider the question in dis- 
pute, for the reason, as the court stated, that : 

"It appears that thèse défendants organized a corporation and made sur- 
veys for the purpose of acquiring valuable franchises, In violation, as alleged, 
of the right of the Iron Dyke Copper Mining Company, and that they were so 
engagea at the time of the service upon them. In such a case the défendants 
are not entltled to plead the exemption claimed for them." 

And this is in accordance with a gênerai exception that, where per- 
sons entitled to the exemption lay aside their character of parties or 
witnesses and engage in transactions giving rise to the institution of 
actions against them by third parties, they are deemed to hâve waived 
the privilège which they might otherwise claim. 

It is apparently attempted to bring this case within the gênerai ex- 
ception thus stated by suggesting that this action grew out of the is- 
sues involved in the case which the défendant Waite was attending 
at the time of the service of summons, and by further suggesting that 
the défendant was in the state of Idaho as a witness in furtherance of 
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the wrong for which the plaintiff sues in this action. But I ara net 
able tp fully appreciate the bearing or force of thèse suggestions. Up- 
on the showing made by the record, I cannot see Iiow the success or 
failure of the plaintiff in that case could affect the cause of action set 
forth in the complaint in this suit. If, as alleged in the complaint, 
the défendants Waite and Burns entered into an agreement with the 
plaintiff by which the plaintiff was to receive 5 per cent, of the selling 
price if they would find for the défendants a purchaser for the land 
referred to, and if, as alleged, the plaintiff, pursuant to this agree- 
ment, found a purchaser who was able and willing to purchase the 
land for the price for which the plaintiff was authorized by the de- 
fendants to sell it, it would hardly be conceded by the plaintiff" that 
it could not recover from the défendants its commission, after the 
same was fully earned, because the défendants, in violation of their 
understanding with the plaintiff, declined to make the sale. If the 
allégations in the complaint are true, the plaintiff's right of action fully 
accrued when it found a purchaser who was able and willing to pur- 
chase the property at the price for which the défendants had author- 
ized the sale, and its right to recover could not be made to dépend on 
the adjudication of the issues in the suit brought by the purchaser for 
spécifie performance. 

In the following fédéral cases the gênerai ruie of exemption is stated 
in various forms and is applicable to thèse circumstances : Parker v. 
Hotchkiss, 1 Wall. Jr. 269, Fed. Cas. No. 10,739 ; Lyell v. Goodwin, 
4 McLean, 29, Fed. Cas. No. 8,616; Brooks v. Farwell (C. C.) 4 
Fed. 166; Plimpton v. Winslow (C. C.) 9 Fed. 365; Atchinson v. 
Morris (C. C.) 11 Fed. 582; Nichols v. Horton (C. C.) 14 Fed. 327 
Small V. Montgomery (C. C.) 23 Fed. 707; Kauffman v. Kennedy 
(C. C.) 25 Fed. 785; Ex parte Schulenberg (C. C.) 25 Fed. 211 
Holyoke Co. v. Ambden, 55 Fed. 593, 21 h- R. A. 319; Kinne v 
Lant (C. C.) 68 Fed. 436; Haie v. Wharton (C. C.) 73 Fed. 739 
Morrow v. Dudley (D. C.) 144 Fed._ 441. 

Five cases from state courts are cited in support of plaintiff's posi- 
tion— one from Illinois, two from Indiana, one from California, and 
one from Idaho. No useful purpose would be subserved by an at- 
tempt on my part to collocate or classify or distinguish the décisions 
upon this subject from the state courts. It must be conceded that they 
are hopelessly in conflict ; and I think it must be further conceded that 
the weight of authority is in harmony with the rule followed by the 
fédéral courts. It is proper, however, that I should refer to the case 
decided by the Suprême Court of Idaho and relied upon by the plain- 
tiff, namely, Guynn v. McDaneld, 43 Pac. 74, 4 Idaho, 605, 95 Am. 
St. Rep. 158. There the court held that McDaneld, who was a non- 
resident of the state, while attending the United States Circuit Court 
in Idaho as plaintiff in a suit brought by him against Guynn, a rési- 
dent of Idaho, was not exempt from service of a summons in an ac- 
tion commenced by Guynn against him in the state district court. 
The court, through Mr. Justice Huston, says: 

"The only question before us Is: Is a nonresident plaintiff exempt from 
service of summons In a civil suit whlle In attendance upon court within this 
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State as plalntiff. This question has frequently been before the courts of 
this country, both State and fédéral ; and, while there bas been a pretty gên- 
erai uniformity In the décisions of the fédéral courts, those in state courts 
hâve been almost distractingly variant." 

While in gênerai language dissent from what is conceded to be the 
doctrine of a majority of the cases is expressed, still it would seem, 
from the reasoning and illustrations used in the course of the opin- 
ion, that it was intended to confine the décision to the facts of the 
case, and to hold merely that the rule would not be recognized as 
exempting a nonresident plaintifï who is "in attendance upon a court 
within this state as a plaintiff." This appears from the language 
above quoted, and it fufther appears from other parts of the décision. 
For instance : 

"The nonresident has sued his debtor in a forum selected by himself wherein 
to enforce his claimed rights, but he will not submit to bave the claim of his 
aebtor adjudicated in the same forum." 

Under some circumstances, at least, there would appear to be a ma- 
terial distinction between the right of exemption of one who of choice 
goes into a jurisdiction for the purpose of enforcing a claim and the 
right of one who is compelled to come into a foreign jurisdiction to 
protect himself against a claim which is being made upon him in a 
suit to which he is défendant. Judge Huston also quotes from and 
makes a vague référence to section 4133 and 4143 of the Revised Stat- 
utes of 1887 of Idaho; but it is not at ail clear that they were intend- 
ed to be made the basis of the décision. While it may be that the 
court was influenced somewhat by thèse statutory provisions, the con- 
clusion reached is neither by express language nor by fair implication 
made to dépend thereon; and if the view was entertained that, what- 
ever the gênerai rule of law might be, thèse sections authorized the 
service of process under the circumstances disclosed by the record, 
it is difHcult to perceive the pertinency of the discussion indulged in 
by the court, or to understand why it should hâve stated that, while 
the majority of the décisions were to the contrary, it was comforted 
by the reflection that in the position which it had taken it had the 
support and concurrence of many of the most highly esteemed courts 
of the country. If, in the judgment of the court, the service in ques- 
tion was authorized by the statutes of the state, there was reason nei- 
ther to express dissent from the rule conceded as prevailing in the 
fédéral courts and in a majority of the state courts where there are 
no pertinent statutory provisions, nor to seek comfort in the concur- 
rence of courts which refuse to recognize the rule, even where there 
has been no législation. 

Upon behalf of the défendant it is suggested that, whatever view 
may be taken of the scope of the décision, it could, at most, be re- 
garded as only persuasive, and that it is my duty to follow the gênerai 
rule as recognized in the fédéral courts ; and in support of the propo- 
sition my attention is called to the elaborate and very able discussion 
of the précise question in the case of Haie v. Wharton (C. C.) 73 
Fed. 739, opinion by Judge Philips. No material distinction can be 
drawn between the circumstances of that case and this, even if it be 
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assumed that in the Guynn-McDaneld Case the Idaho Suprême Court 
based its décision upon a construction of the statutes referred to, and 
it is there held that where an action is brought in a state court, and 
Personal service is made upon the défendant while he is within the ter- 
ritorial jurisdiction of the court in the mode prescribed by the stat- 
utes as construed by the highest court of that state, the défendant 
can, after removing the cause to the fédéral court, successfully move 
to quash and vacate service of summons by invoking the gênerai rule 
under considération. While not questioning that the rule is well found- 
ed in reason and embodies a wise judicial policy, I am not convinced, 
as seems to be held in this case, that the îmmunity thus furnished to 
parties and witnesses is such a constitutionaPor natural right that it 
can be neither taken away nor impaired by législative enactment or 
judicial construction, and that the rule belongs so exclusively to the 
domain of gênerai jurisprudence that the fédéral courts may exercise 
their independent judgment, in disregard of the action of state Légis- 
latures and state courts. 

But whether the exemption is a mère matter of judicial expediency, 
or whether it inheres in the fundamental principles of justice, is, in 
my view of the case, unnecessary for me to détermine at this time. 
Assuming, but not deciding, that it is not a principle, but a mère poli- 
cy, and that it may be set aside by législative enactment, and that the 
fédéral courts are bound by state législation and the construction placed 
thereon by the state courts, what should be my conclusion in the prem- 
ises? If there is no controlling statute, the prevailing rule in the 
fédéral courts, with which I am in accord, requires that 1 grant the 
motion. Turning to the Idaho statutes and exercising my independent 
judgment, after a most earnest considération, I must confess that I am 
utterly unable tb see how either section referred to has any applica- 
tion to or bearing upon the question under considération. Section 4123 
is found in a chapter concerned exclusively vi^ith the place of trial of 
civil actions. There is no attempt to prescribe the mode of service, 
or to designate the place of service, or to enumerate the persons or 
classes of persons upon whom service may be made, or to prescribe 
or limit the conditions of service. Section 4143, especially the first 
sentence thereof, to which référence is made in the Guynn-McDaneld 
Case, only provides by whom the service may be made. There seems 
to be no purpose to prescribe the conditions or circumstances under 
which a valid service may be made, or to designate the person upon 
whom summons may be served. It is simply provided that within his 
county a sheriff may serve process, and that other persons, with cer- 
tain qualifications, may make such service anywhere. Being unable 
to construe thèse statutes as evincing an intention on the part of the 
Législature to modify or abrogate the gênerai rule of exemption, it is 
my plain duty, in the absence of an unequivocal construction to that 
efïect by the Suprême Court of the state, to give force and eflfect to the 
gênerai rule recognized in fédéral jurisdictions. 

The motion will therefore be allowed. 
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AARON V. UNITED STATES et al. 

(Circuit Court o£ Appeals, Eighth Circuit June 29, 1907.) 

No. 2,161. 

L iNJXJNCTioN— Persons Bound— Misnaming oï Défendant. 

The fact tbat a defendant's first name was stated incorrectly in the 
pleadings, decree, and an injunction order does not relieve liim from 11a- 
bllity tor contempt for violation of such order, where he was in fact 
served with process or appeared, and the circumstances were sucli that 
he could not bave been misled as to the person intended. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 27, Injunction, §§ 
439-441.] 

2. Contempt— SuFFiciENCY of Information. 

The information in a proceeding for contempt is sufHcieiit, if it clearly 
apprises the défendant of the nature of the charge agaiust him, and no 
partii.-ular form is es.sential. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Contempt, § 146.] 

8. Injunctton— Violation— Contempt— Pleadin G. 

A pétition or motion for the attachment of a défendant for contempt 
In violating an injunction, which is entitled as in the original suit, and 
refers to the order of injunction granted therein by its date, and sets out 
In détail the alleged acts of violation, is sufficient, and need not set out 
the order in terms. 

4. Contempt— Information— Ob,iections to Suffioienct— Waiveb. 

Where a party chargea with contempt appears and goes to trial with- 
out objection to the sufliciency of the information and alfidavits by appro- 
priate motion, such objection is waived. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Contempt, § 147.] 

ti. Attoeney and Client— Autiioritt of Attorney- Pkesumption. 

The entry of appearance for a défendant by an attorney is presumed to 
hâve been authorized, and, to relieve himself troni the eâ'ect of such ap- 
pearance, such défendant bas the burden of proving to the satisfaction 
of the court that it was unauthorized. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 5, Attorney and 
Client, §§ 94, 95.] 

6k Witnesses— Pkivileged Communications— I.ErrERs feom Attorney to 
Client. 

A letter written by an attorney to his client, advising him of the 
terms ot an injunction granted against him in a suit in which the attor- 
ney i.^ employed, is not a privileged communication, since it contains 
nothing in the way of a confidential disclosure, and it is admissible in 
évidence to show actual notice of the injunction by the client. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. EO, Witnesses, §§ 
7.53, 7G3.] 

7. Wbit of Eshob— FEDERAL Practioe— Necessity fob Motion fob New 
Trial. 

A motion for a new trial is not essential in a fédéral court to entitle 
a party to a review of the judgment on writ of error by the Circuit Court 
of Appeals. 

In Error to the Circuit Court of the United States for the Eastein 
District of Missouri. 
See 128 Fed. 770. 
155 P.--53 
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David Goldsmith, for plaintiff in error. 

George F. McNulty, James A. Seddon, and R. A. Holland, Jr., for 
défendants in error. 

Before HOOK, Circuit Judge, and PHILIPS, District Judge. 

PHILIPS, District Judge. This is a contempt proceeding, in which 
the plaintiff in error was fined $250 and costs, growing out of the 
following State of facts : 

In December, 1903, various railroad companies, including the Cleve- 
land, Cincinnati, Chicago & St. Louis Railway Company, filed bills m 
equity in the United States Circuit Court for the Eastern District of 
Missouri against several so-called railroad ticket "scalpers," to enjoin 
them from dealing in that class of tickets being and to be sold by said 
railroad companies as round-trip tickets to and from the Louisiana 
Purchase Exposition, at St. Louis. One of the suits by the Cleveland, 
Cincinnati, Chicago & St. Louis Railway Company was instituted 
against Bennett Wasserman, Wasserman & Co., a corporation, and A. 
Aaron et al. The subpœna issued in this case was not served per- 
sonally on the défendant Aaron; but on the return day the défend- 
ants, including Aaron, appeared by counsel, Judson and Green and 
others, and by written stipulation with complainants' solicitors con- 
sented that a teniporary injunction be ordered by the court, without 
préjudice to put in contestation the truth of the allégations of the bill 
and the right to the relief prayed for on final hearing. Accordingly, 
on the 29th day of April, 1904, Circuit Judge Adams presiding, the 
court entered a temporary injunction, enjoining the défendants "and 
each of them, and also their agents, servants, employés, attorneys and 
ail persons acting by or under their authority or direction, or the au- 
thority or direction of either of them, during the pendency of this suit, 
from buying, selling, dealing in or soliciting the purchase or sale of 
any signed contract nontransferable reduced rate ticket or tickets, or 
any part thereof, or any coupon thereof hereafter issued in good faith 
by said complainant, or by any other Connecting railroad company for 
use over the road or roads of said complainant, its lines or any part 
thereof, issued on account of the Louisiana Purchase Exposition or 
World's Fair, to be held in the city of St. Louis, Missouri, in the year 
1904, which tickets are by their terms nontransferable reduced fare 
tickets, and from soliciting, advising or urging persons other than the 
original purchaser thereof to use or attempt to use said tickets or any 
part thereof, on any train or trains on any lines of road of said com- 
plainant." 

On the 30th day of July, 1904, the complainant in said suit present- 
ed to the Honorable Walter H. Sanborn, one of the circuit judges 
of said court, a pétition for an attachment in contempt against said 
Wasserman & Co., Bennett Wasserman, and A. Aaron, for having 
violated said injunction order. The offense charged consisted in the 
"scalping" and sale, of such ticket sold on behalf of the complainant, 
by the Erie Railroad Company, at the city of New York, on the 23d 
day of July, 1904, to one L. Goldman. The défendant, Aaron, made 
return to the writ by the name of Lewis Aaron, as his true name, and 
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therein set forth as an answer to the writ: (1) That the information 
upon which the said order to show cause was granted, as also the affi- 
davits filed in support thereof, failed to show that the said Aaron had 
been guilty of any violation of the order of injunction theretofore enter- 
ed in said cause; (2) that said order of injunction was not served 
upon him, and he had no knowledge of the same or any of the pro- 
ceedings in the cause theretofore. 

The answer further stated and admitted that, as an employé of Was- 
serman & Co., he, the said Aaron, did undertake to sell the ticket which 
had been issued to said Goldman, and that being informed that said 
ticket had not been honored, but had been taken up at the Union Station 
in the city of St. Louis, subsequently refunded the amount of money, 
to wit, $14, which he had previously received from said person, but 
denied generally the other averments in said information, 

The assignments of error are that the information for the attach- 
ment is insuffîcient, for the reason that it does not show service of the 
order of injunction upon the défendant and knowledge on his part 
thereof, and because the record fails to show such service; and (2) 
that there was no compétent évidence that the sale of the ticket in 
question was in violation of the injunction, and that the offer of the 
ticket in évidence should hâve been rejected; (3) that the court erred 
in admitting in évidence the letter written by Mr. Judson. 

While the défendant was impleaded by the name of "A. Aaron," the 
trial court found that there was sufficient évidence to show that some- 
times he was known, especially to some of the police force of the city 
of St. Louis stationed in the vicinity of the office where he conducted 
his business, by the name of A. Aaron; and there is no ground for 
permissible contention but that he was the identical Aaron proceeded 
against in the original bill of compiaint, and the person had in view in 
the contempt proceedings. The évidence shows that he was the only 
Aaron connected with the business of Wasserman & Co. in the sale 
of such tickets at St. Louis; that he was the vice président of the 
Company, and the active agent therefor, and the identical Mr. Aaron 
who obtained from Goldman the ticket in question and sold it to one 
Ernst F. Barthel. It could not therefore be held that he was misled, 
or that he was not a party in fact to the proceeding. 

The second objection goes to the sufficiency of the pétition or mo- 
tion for attachment. It is urged that the pétition is defective in not 
sufficiently referring to the original bill of compiaint and reciting the 
terms of the injunction order alleged to hâve been disobeyed. The pé- 
tition is entitled as in the original bill of compiaint. It charges that the 
défendant violated and disobeyed the temporary injunction heretofore 
granted by the court against the défendants in the suit, including 
Wasserman & Co., Bennett Wasserman, and said Aaron, granted on 
the 29th day of April, 1904, in pursuance of the stipulation entered 
into by ail the parties to the cause. It then sets out with particularity 
the issuing to, and the purchase of the ticket in question by, said L. 
Goldman, who traveled thereon from the city of New York to St. 
Lcmis, and the purchase thereof by said Wasserman & Co., Bennett 
Wasserman, and said Aaron, and the sale by them of the return por- 
tion of said signed contract of the nontransferable reduced rate rail- 
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road ticket on the 36th day of July, 1904, at the city of St.:LiOuis, Mo., 
for the price ôf $14, to one Ernst; F. Barthel. ît then sgts, out the pro- 
visions of the contract on said ticket. The pétition was sworn to by 
one Deppe, alleging that the matters and facts set forth therein are 
true as he verily believes. It was also accompanied by the affidavits of 
witnesses, specifically charging the facts upon their ovvn knovvledge. 

It is now the recognized rule that the information in a contempt pro- 
ceeding is sufficient if it clearly apprises the défendant of the nature 
of the charge against him, and no particular form is necessary. Spell- 
ing on Injunctions, § 1121. As the défendant is alleged to hâve been 
a party to the suit and the injunction order, and appeared thereto, he 
was sufïiciently advised of the provisions thereof, and the précise order 
he was charged to hâve violated ; and the affidavits filed therewith, in 
support of the writ, fully described the offense. If the information for 
the writ was defective in matter of form, it should hâve been taken ad- 
vantage of by the défendant in proper manner by motion before going 
to trial. Where the party charged with the contempt appears without 
objection to the sufficiency of the information and affidavits by ap- 
propria te motion, but answers and goes to trial, the objection is deem- 
ed as waived. Davis v. State, 31 Neb. 252, 47 N. W, 854; Zimmer- 
man v. State, 46 Neb. 14, 64 N. W. 375 ; People ex rel. Barnes v. 
Court of Sessions, 147 N. Y. 395, 296, 41 N. E. 700; Enc. of Pl. & 
Prac. vol. 4, p. 786. 

It is further contended that the injunction order was not served 
on the défendant, and that he had no knowledge thereof. It is conceded 
that, if the défendant was in court when the temporary injunction was 
granted, this objection is not good. His contention, however, is that he 
never authorized Judson and Green, and others, to appear and repre- 
sent him in the original suit in which the temporary injunction was 
granted. The authority of an attorney or counsellor to appear in 
court as the représentative of a litigant is no longer required to be ex- 
pressed by the filing of his warrant of attorney. In the early case of 
Osborn v. United States Bank, 9 Wheat. 738, 830, 6 L. Ed. 204, Chief 
Justice Marshall expressed the rule, now universally recognized, as 
"follows : 

"Certain gentlemen, flrst licensed by government, are admitted, by order of 
court, to stand at tlie bar, with a gênerai capacity to represent ail suitors in 
tbe court. The appearance of any one of thèse gentlemen in a cause has al- 
ways been received as évidence of his authority ; and no additional évidence, 
so far as we are Informed, has ever been required. This practice, vce helieve, 
has existed from the first establishment of our courts, and no departure from 
It has been made in those of any state, or of the Union." 

Presumptively, therefore, the counsel vvho appeared for the défendant 
were authorized to do so, and the burden rested upon him to show to 
the satisfaction of the court the nonexistence of this authority. Enc. 
of Plead. & Prac. vol. 2, p. 682. Mr. Judson, the leading and active 
counsel for the défendants in the original suit, testified that he certain- 
ly would not hâve appeared for any défendant without feeling well as- 
sured that he was authorized thereto ; that there were a large number 
of like suits instituted by various railroads concerned against the so- 
called dealers in such alleged transactions ; that his law firm was em- 
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ployed by a committee representing such parties to appear and défend 
for them ; that Bennett Wasserman, the then président of the corpora- 
tion, of which the défendant, Aaron, was vice président, visited and 
talked with him about the case. As the défendant was vice président 
of the company, and its active agent in the purchase and sale of such 
tickets, it is incredible, in view of the évidence that the public press of 
the city of St. Louis was publishing and discussing the injunctive pro- 
ceedings against the "scalpers," that this défendant was not advised by 
Wasserman of thèse proceedings. No impartial mind can read the 
cross-examination of this défendant, with its studied lack-candor, eva- 
sive answers, without the conviction that he was rather concealing than 
telling the whole truth. His conduct connected with the transaction of 
the sale of the Goldman ticket shows that he was conscious of violating 
the law and cunningly contriving to évade détection. At the time he 
sold the ticket to Barthel he directed him to practice a déception on the 
agents of the railroad company by being cautioned, if questioned by 
them, to answer that his name was L. Goldman, and that when he left 
the "scalper's" office not to go direct to the railroad station, but to pass 
around the corner, so that if any watcher should be standing on the 
outside of the office he might avoid détection. It is quite évident from 
the opinion of the learned trial judge who sat in the hearing of this 
case that he discredited the testimony of the défendant touching this 
issue of fact, and we are of opinion that he was justified therein. 

Moreover, immediately after the granting of the injunctive prder, 
Mr. Judson, as counsel for the défendants, addressed and mailed a 
letter to said Wasserman & Co., advising it of the granting of the 
injunction against it, and said Lewis Aaron and others, stating, among 
other things : 

"That the injunctions are against your suecessors and assigns as well as 
against your servants and agents. * * * We can only add that while we re- 
gret that situation, and hâve spared no efforts to prevent It, we nov? feel it ôur 
duty to call your attention to the injunction, and to warn y ou of the very 
serious conséquences of their violation. ïhere Is only one course to pursue 
in the case of an injunction, however erroneous or oppressive it may be; and 
that is, to obey it until it is set aside." 

As the défendant, Aaron, was the active manager in charge of the 
office of Wasserman & Co., it is asking too much of credulity to be- 
lieve that such advice coming to that office could hâve escaped the keen 
eyes of this wide-awake, active agent. He never complained to Mr. 
Judson that he was not his counsel. 

The admis.sion of this letter in évidence is assigned for error, on 
the ground that it was a privileged communication. This contention 
is remarkable for this party to make in view of his déniai that the re- 
lation of attorney and client existed between him and Judson. He pro- 
tests too much. Had he conceded that Judson was his counsel, there 
would hâve been no occasion for the introduction in évidence of this 
letter, as Judson's appearance to the suit and consent to the order of 
injunction would hâve concluded him as to notice thereof. Having 
denied such notice, the letter addressed to the company, of which he 
was vice président and active agent, was compétent on the ground 
that it was a circumstantial fact contributing to the proof of his knowl- 
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edge that Judson was acting as counsel for him. On the other hand, 
if he had conceded that Judson was his counsel, the letter was harmless. 
The letter contained nothing more than information imparted to him 
by counsel of what the court record itself showed. Such a communi- 
cation is not within the spirit of the statutory exemption as being privi- 
leged. It was not a fact which was communicated by counsel which 
came to the possession of counsel alone by reason of the relation of 
attorney and client. The rule of the statute "does not extend to the 
protection of matter communicated not in its nature private or which 
cannot properly be termed the subject of a confidential disclosure." 
Beeson v. Beeson, 9 Pa. 301, approved in Schaaf v. Fries, 77 Mo. 
App. 359; Greenleaf, Ev. (16th Ed.) § 244. 

Other questions are suggested by counsel for plaintifï in error, some 
of which are not specified in the assignment of errors; and, as they 
in no degree affect the conclusion reached on the law of the case, no 
practical end can be subserved by further discussion. It may be proper- 
ly added, however, that the contention of the défendants in error that 
the right to hâve the sentence of the Circuit Court reviewed by this 
court should be conditioned upon a motion for new trial in the court 
below and the overruling of the same (citing Zimmerman v. State, 46 
Neb. 15, 64 N. W. 375), is not tenable. A motion for new trial is not 
essential in this jurisdiction to entitle a party to a review by the Court 
of Appeals. This has been so repeatedly decided as not to require the 
citation of authorities. The writ of error in this case was the proper 
remedy. Bessette v. W. B. Conkey Company, 194 U. S. 324, 24 Sup. 
Ct. 665, 48 L. Ed. 997. 

It results that the judgment of the Circuit Court must be affirmed. 



In re LOVBLAND. In re LITTLEFIELD. PUTNAM v. LOVELAND. 

(Circuit Court of Appeals, First Circuit February 13, 1907.) 

Nos. 675, 676. 

1. Bankeuptcy— Jurisdiction of Court— Sale of Pbopebty. 

A court of bankruptcy lias jurisdiction to order a sale of property of a 
bankrupt upon which a lien is asserted free from such lien, and without 
first determining either its validity or amouut. 

2. Same— Validity op ïransfee— Effeot of S^ate Statute. 

Although the rights of a trustée in bankruptcy and those of an assignée 
In insolvency under a state statute are dellned in similar language, yet a 
State statute making a certain transfer void as against an assignée eo 
nomine does not make it void as against a trustée in bankruptcy. 

3. Same— Validity of MortqAge— Inciîease of Debx by Agkeemest. 

A mortgagor, after having paid a part of a mortgage debt, borrowed 
further sums from the mortgagee, and indorsements were made upon the 
mortgage note, to the efCect that such sums should be added to the amouut 
previously remaining due thereon. Ileld, that the mortgage was a valld 
lien in equity for the full amount of the debt as so increased as against 
the mortgagor's trustée in banliruptcy, whether tested by the sta tûtes of 
Massachusetts as construed by its Suprême Judicial Court or by the pro- 
visions of the bankruptcy act. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 
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Charles F. Hall and Arthur W. Blakemore, for petitioner. 
George Chandler Coit, for trustée. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

LOWELL, Circuit Judge. On July 14th Littlefàeld, the bankrupt, 
mortgaged real estate to Hall for $6,000, payable in five years. Note 
and mortgage were in the usual form. Payment of interest to July 14, 
1905, was duly made and indorsed on the note, as were sundry pay- 
ments of principal, the last in 1899 amounting in ail to $4,800. Hall 
died before October 1, 1901, and on that day Littlefield borrowed from 
Hall's estate $3,500. The following indorsement was then made on 
the note : 

"Boston, October 1, 1901. 

"I hâve this day borrowed of the estate of Joseph E. Hall the sum of $3500, 
making the amount of the principal of this note the sum of $4700. 

"Warren H. Littlefield." 

On July 26, 1902, Littlefield borrowed $1,300 more, and a correspond- 
ing indorsement was made. Littlefield was adjudged bankrupt October 
16, 1905, on a creditor's pétition filed September 27th. 

Thereafter the trustée in bankruptcy filed a pétition with the référée, 
praying for leave to sell the real estate free from the incumbrance of 
the mortgage. The référée ordered a sale for not less than $7,500, 
which sum was to be deposited in a separate account to meet the 
claims of the mortgagee, Hall's administratrix. This order was affirm- 
ed by the district judge ,and the mortgagee has filed in this court an 
original pétition to revise the order of the District Court in matter of 
law. This is the question presented in No. 675. 

Beside thèse proceedings, and without préjudice thereto, the mort- 
gagee filed a pétition with the référée, asking that her lien be satisfied 
from the proceeds of the sale. The référée ruled that the lien of the 
mortgage was valid only to the extent of $1,200 and interest, but the 
learned district judge held it valid for $6,000 and interest, and from his 
decree the trustée took an appeal to this court. This is the question 
presented in No. 676. 

The pétition for revision is easily disposed of. The court of bank- 
ruptcy has jurisdiction to order a sale of the estate of the bankrupt 
upon which a lien is asserted, without first determining either the 
validity or amount of the lien. In re Union Trust Ce, 122 Fed. 937, 
59 C. C. A. 461 ; Mason v. Wolkowich (decided by this court October 
9, 1906) 150 Fed. 699 ; Marion E. Tucker, Petitioner (decided October 
31, 1906) 153 Fed. 91. The pétition for revision, therefore, must be 
dismissed with costs for the respondent. 

We pass to the question presented by the appeal. It will be conven- 
ient to set out certain statutes of Massachusetts and certain sections 
of the bankrupt act which hâve been supposed to be material, 

Rev. Laws, Mass. c. 127, § 4: 

"A conveyance of an estate in fee simple, fee tail or for life, or a lease for 
more than seven years from the making thereof, shall not be valid as against 
any person, exeept the grantor or lessor, his heirs and devisees and persona 
havlng actual notice of it, unless it, or an office copy as provided In section 
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flfteen of chapter twenty-two, Is recorded In the regîstry ot deeds for the 
county or district In whlch the land to which It relates Is situated." 

Mass. Rev. Laws, c. 163, § 37: 

"A mortgage o£ land recorded more tlian four months after Its date shall 
net be valld agalnst an assignée of the estate of the mortgagor if proceedings 
in insolveney are commenced within one year from the recording of such 
mortgage." 

Bankr. Act July 1, 1898, c. 541, § 67a, 30 Stat. 564 [U. S. Comp. 
St. 1901, p. 3449] : 

"Claims whlch for want of record or for other reasons would not hâve been 
valid liens as agalnst the claims of the creditors of the bankruot shall not be 
liens agalnst his estate." 

Bankr. Act, § 70a (5) : 

"The trustée of the estate of a banlcrupt • * ♦ shall • • * be vest- 
ed by opération of law with the discharge of the bankrupt • • * to ail (5) 
property whlch prlor to the filing of the pétition he could by any means hav'e 
transferred or whlch might haye been levied upon and sold uuder judicial 
process agalnst him." 

Where the trustée in bankruptcy and a transférée of the bankrupt 
both claim certain property which once belonged to the bankrupt, it 
may be difficult to décide how far the title to the property in question 
dépends upon the state law which détermines the effect of the bank- 
rupt's conveyance, and how far upon the bankrupt act which déclares 
what property the trustée shall take. The one law régulâtes the pas- 
sage of title from the bankrupt, and is interpreted by the state court. 
The other law régulâtes its passage to the trustée, and is interpreted by 
the fédéral court. Concerning the questions raised in the case at bar 
both courts hâve reached the same conclusion. 

That the payment made on the mortgage operated pro tanto to dis- 
charge it at law is not disputed. No oral agreement, and, indeed, noth- 
ing but a deed duly executed, could thereafter make the mortgage valid 
in a court of law as security for a sum larger than the balance left due 
upon it. But in Upton v. National Bank of South Reading, 120 Mass. 
153, where the mortgagor and mortgagee had attempted by oral agree- 
ment to increase the amount for which a mortgage of real estate stood 
as security after it had been partly paid, the Suprême Court of Mas- 
sachusetts, sitting in equity, refusée! to allow an assignée in bankruptcy 
under the act of 1867 to redeem the property, except upon payment of 
the money secured by the oral agreement. If the rights of the trus- 
tée in bankruptcy hère dépend upon the statutes of Massachusetts 
governing the title to real estate, there is no material différence be- 
tween the Upton case and the case at bar. It is true that the trustee's 
proceeding hère is not in the form of a bill to redeem, but a court of 
bankruptcy is a court of equity, and the form of proceeding in unim- 
portant. ît is true, also, that theregistry statute of Massachusetts was 
not cited in the Upton case, but it was then in existence, and, if the 
state court deemed it material, doubtless it would hâve been noticed. 
We mention St. 1888, p. 403, c. 393, passed after the décision in the 
Upton case and embodied in Rev. Laws Mass. c. 163, § 37, only to 
show that we hâve not overlooked it. Although the rights of a trustée 



IN BE LOVELAND, 841 

în bankruptqr and those of an assignée in insolvency under the stat- 
utes of Massachusetts are defined in similar language, yet a statute 
making a certain transfer void as against the latter eo nomine does 
not make it void as against the former. 

The bankrupt act of 1898, it is tnie, defines the rights in property 
which pass to the trustée in language diiïerent from that used in the 
act of 1.8G7 to define the rights which passed thereunder to an assignée 
in bankruptcy. In this respect, as has been said, there is much simi- 
larity between the bankrupt act of 1898 and the insolvent law of Massa- 
chusetts. Section î'Oa (5) of the bankrupt act vests in the trustée 
property which the bankrupt "could by any means hâve transferred or 
which might hâve been levied upon or sold under judicial process." 
Pub. St. c. 157, § 46, vested in the assignée in insolvency the property 
of the debtor "which he could hâve lawfully sold, assigned or conveyed, 
or which might hâve been taken on exécution upon a judgment against 
him." See Rev. Laws, c. 163, § 54. In Smythe v. Sprague, 149 Mass. 
310, 31 N. E. 383, 3 L. R. A. 823, the Suprême Court of Massachusetts 
held that land conveyed by a deed unrecorded until after the assign- 
ment in insolvency did not pass to the assignée. It follovvs that the 
State sta tûtes before us, as cônstrued by the courts of Massachusetts, 
allow an unrecorded deed to pass to the grantee thereunder a title valid 
as against a trustée in bankruptcy appointed under the existing fédéral 
law. The Suprême Court of Massachusetts has in efifect cônstrued the 
statutes before us in favor of the appellee in this case. 

The Suprême Court of the United States has reached the same con- 
clusion in its interprétation of the présent bankrupt act. The gên- 
erai principles of equity, as recognized in the fédéral courts, give effect 
to the intention of parties who intend to create a lien under the circum- 
stances of this case, notwithstanding that their agreement by reason of 
its informality is invalid at law. In York Mfg. Co. v. Cassell, 301 U. 
S. 344, 36 Sup. Ct. 481, 50 L. Ed. 783, the Suprême Court had to deal 
with an unrecorded conveyance in a state whose statutes required a 
record, and the title of the transférée was held to be superior to that 
of the trustée in bankruptcy. The statute there in question, as côn- 
strued by the state court, made an unrecorded mortgage void as against 
certain classes of creditors, while leaving it valid as against other class- 
es. The state statute before us makes the unrecorded conveyance void 
as against creditors without notice, leaving it valid as against those 
creditors who hâve notice of it. 

To whatever extent the title of the trustée in bankruptcy to the prop- 
erty hère in question dépends, either upon the statute of Massachusetts 
as interpreted by the state courts, or upon the bankrupt act as interpret- 
ed by the Suprême Court, or upon both, we find that ail the statutes 
in question hâve been cônstrued by the courts which hâve ultimate au- 
thority to fix their meaning as giving to the mortgagee in the case at 
bar a lien superior to the rights of the trustée in bankruptcy. 

In No. 675, Loveland, Petitioner, let there be a decree that the péti- 
tion be dismissed, with costs for the respondent. 

In No. 676, Putnam v. Loveland, the decree of the District Court is 
affirmed, and the appellee recovers costs in this court. 
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UNITED SHOE MAC5HINERY CO. v. DDPLESSIS SHOH 
MACHINERY CO. 

(Circuit Court of Appeals, First Circuit August 2, 1907.) 

No. 689. 

1. Patents— Term— Expiration of Fobeign Patent. 

Tlie clalm that a Britishi patent covering an invention aiso patented In 
the United States was taken ont by an intermeddier, and was unautlioriz- 
ed, and therefore tliat its expiration did not affeet the term of tlie Ameri- 
can patent, cannot be sustained, wliere tlie American patentées authorized 
the taking out of a patent in England, and under the other circumstancea 
named in the opinion, did not repudiate the one in fact obtained until aft- 
er its expiration. 

2. TEEATIES— CONSTEUCTION AND EFFECT— RELATION TO STATUTES. 

Treatles and statutes of the United States hâve always been practically 
put In the same class, so far as judicial action Is coneerned, to the extent 
that a later treaty bas the same efCect on a prior statute that a later 
statute bas, and may supersede it as a later statute raay supersede a prior 
treaty. Nor Is there any practical distinction as between a statute and a 
treaty with regard to its becoming presently effective without awalting 
further législation which dépends entirely upon its terms. 

3. Statutes— Construction— Resoet to Title. 

When a législative act is gênerai in its terms, the title may be resorted 
to for the purpose of ascertainlng its proper limitations. 
[Ed. Note. — For cases In point, see Cent. Dig. vol. 44, Statutes, § 288.] 

4. Patents— Teem—Eefect of Teeatt. 

Article 4 bis, inserted in the international convention for the protec- 
tion of industrial property of Marcli 20, 1883, by the additional conven- 
tion or act of December 14, 1900, proclalmed by the Président August 25, 
1902 (32 Stat. 1936, 1939), as controlled and construed by Act March 3, 
1903, c. 1019, 32 Stat. 1225 [U. S. Comp. St. Supp. 1905, p. 663], "to ef- 
fectuate the provisions" of such additional act of convention, did not 
hâve the efCect of ehanging the term of an existing United States patent 
as fixed by statute at the time of its issuance ; and such a patent granted 
prior to January 1, 1898, and vi^hich is limited by the provisions of Rev. St. 
§ 4887 [U. S. Comp. St. 1901, p. 3382], to the term of a prior foreign pat- 
ent, is not exteuded by such additional act. 

5. Same— Sole Sewing Machine. 

The Prench and Meyer patent, No. 412,704, for a sole sevclng machine, 
expired September 17, 1902, with the expiration of the term of the prior 
Brltish patent, No. 13,366, of 1888, granted to the same patentées for sub- 
stantially the same invention. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 148 Fed. 31. 

Elmer P. Howe and Benjamin Phillips, for appellant. 
T. Hart Anderson, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This is a bill in equity based on an al- 
leged infringement of letters patent No. 412,704, covering an invention 
for an alleged improvement in sewing machines, and issued to Zachary 
T. French and William C. Meyer on October 8, 1889, on an applica- 
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tion filed on July 30, 1888. The bill was filed on December 21, 1903, 
and it alleged infringements on and after October 1, 1903, The de- 
cree below was for the respondent. 

The only question we need consider is whether, under section 4887 
of the Revised Statutes, with its varions amendments, the patent in 
suit was terminated on September 17, 1903, by reason of the termina- 
tion of a certain British patent on that day. The légal questions in- 
volved relating to the identity of the patenting were fully discussed 
by us in Westinghouse Electric Co. v. Stanley Instrument Co., 138 
Fed. 833, 71 C. C. A. 189, in an opinion passed down on June 14, 1905, 
and in Thomson-Houston Electric Co. v. McLean, in an opinion passed 
down on April 11, 1907, 153 Fed. 883. The learned judge of the Cir- 
cuit Court correctly applied the principles stated in those opinions to 
the facts of this case. We hâve no occasion to reconsider anything sard 
by him on that issue. This especially applies to his observation, not 
limited to any particular claim in either patent, but relating to the 
whole of each patent, to the effect as follovvs : 

"I can flnd in nelther patent hère in question évidence of 'an essential, novel, 
and patentable improvement on what was elaimed' In the other." 

The complainant maintains that the British patent was taken out by 
an intermeddler. The position on this point is as follows : It is not 
questioned that Mr. Gregory, a patent soliciter, was authorized to rep- 
resent the inventor in England, and that he sent instructions to Brooks, 
his correspondent there, the purpose of which was to secure simultan- 
eous patenting. At some time, not named, a letter was discovered f roni 
one Munyon and one Goodyear to Brooks of September 14, 1888, di- 
recting Brooks to disregard Gregory's instructions, and to file the ap- 
plication in each country as soon as possible. There is a failure to 
directly prove any authority of Munyon and Goodyear to thus over- 
ride Gregory. Nevertheless the Circuit Court, and we on appeal, pro- 
ceeding on a bill in equity of this character as finders of the facts, hâve 
as wide a range for drawing inferences as a jury. There is no évi- 
dence that the inventor, or whoever controlled the invention, ever re- 
pudiated the British patent until after this suit was commenced, or at- 
tempted to do so. As he, whoever he was, knew that there was to be 
an application for a British patent, and that there was a purpose to 
take it out, it is beyond reasonable probability to assume that he never 
mformed himself as to the issue of such a patent. On the other hand, 
the Circuit Court, and we, are entitled to assume that he obtained 
knowledge of what was done and acquiesced therein. Any hypothesis 
which would reject the conclusion of the Circuit Court in this respect, 
to the effect that the British patent was properly taken out, would be 
unreasonable. 

The only other topic which we need consider is covered by the prop- 
osition of the complainant based on a séries of conventions, or treaties, 
for the "international protection of industrial property," by which is 
meant especially trade-marks and patents. The first was signed at 
Paris on March 20, 1883, between various nations, to which ratification 
by the United States was completed on March 39, 1887. Articles 3, 4, 
and 5 of this treaty relate to patents for inventions. A subséquent 
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treaty, which ÎS of no conséquence in this connection, as it related only 
to some détails, was signed at Madrid on April 15, 1891. The treaty 
in which we are particularly interested was signed at Brussels on De- 
cember 14, 1900, and was proclaimed by the Président of the United 
States on August 25, 1903, 33 Stat. 1936. By the agreement among 
the ratifying governments, this treaty which is ordinarily called "An 
additional act," went into effect on September 14, 1903, three days be- 
fore the British patent in question hère terminated. 33 Stat. 1943. 
Article 1, p. 1939, reads as foilows: 

"ïhe International Convention of Mareh 20, 1883, is modifled as foilows: 

"I. Article 3 of tlie convention shall read as foilows : 

"Art 3. Are assimilated to the sulijects or citizens of the contracting states. 
the subjects or citizens of States not f orming part of the Union, who are doml- 
eiled or hâve bona flde industrlal or commercial establishments upon the terri- 
tory of one of the states of the Diilou. 

"II. Article 4 shall read as foilows : 

"Art. 4. Any one who shall hâve rogularly deposited an application for a 
patent of Invention, of an industrlal model, or design, of a trade or com- 
mercial mark, in one of the contracting states shall enjoy for the purpose of 
making the deposlt In the other, states, and under reserve of the rights of 
third parties, a right of priority during the periods hereinafter meiitioued, 

"In conséquence, the deposlt subsequently made in one of the other states 
of the Union before the expiration of thèse periods canuot be invalidated by 
acts performed in the interval, espeoialiy by auother deposlt, by the pub- 
lication of the invention or its working, by the sale of copies of the design or 
model, by the employment of the mark. 

"The periods of priority above mentioned shall be twelve months for pat- 
ents of invention, and four months for design or industrial models, as well as 
for trade or commercial marks. 

"III. l'here is inserted in the convention an article 4 bis, as foilows: 

"Art. 4 bis. Patents applled for in the différent contracting states by per- 
soiis admitted to the benefit of the convention under the terms of articles 2 
and 3 shall be independent of the patents obtained for the same invention in 
the other states adhérents or nonadherents to the Union. 

"This provision shall apply to patents existing at the time of its going into 
eiïéct.' 

"The same rule applies, in the case of adhésion of new states, to patenta 
already existing on both sides at the time of the adhésion." 

The complainant maintains that the first paragraph of !article 4 bis 
relates specifically to the topic we hâve under considération, and that 
the déclaration of independency is intended to prohibit any resuit by 
virtue of which a patent granted by one nation for a specified stat- 
utory term should be abbreviated as to its term by reason of the ex- 
piration of any patent granted by another nation. The paragraph re- 
lied on is obscure, because there are so many différent aspects in which 
a patent, or anything, may be independent of or dépendent on some- 
thing else. 

There were several internationl conférences between 1883 and 1900 
on the topic of patents and trade-marks to which we need not refer, 
except the one at Brussels at which a convention was signed on De- 
cember 14, 1897, never in force in the Uhited States. 

One question is the weight to be gjven to the article 4 bis under the 
Constitution; of the United States. The Constitution speaks of treaties 
and statutes in the same breath; and they hâve always been practically 
put in the same class by the Suprême Court. More than 100 years 
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ago, m United States v. The Schooner Peggy, 1 Cranch, 103, 110 (2 
L. Éd. 49) the court said: 

"But yet where a treaty is the law of the land, and as such affects the 
right of parties litigating in court, that treaty as much binds tliose rigUts, and 
Is as much to be regarded by the court as an act of Congress." 

There never has been any doubt on this proposition. Consequentlj' 
it vvas said absolutely in Tlie Cherokee Tobacco, 11 Wall. 616, 631 
(20L. Ed. 227): 

"The effect of treaties and acts of Congress, when in conflict, Is not settled 
by the Constitution. But the question is not involved in any doubt as to its 
proper solution. A treaty may supersede a prior act of Congress, and an act 
of Congress may supersede a prior treaty." 

This has been repeated many times, the last in Hijo v. United States, 
194 U. S. 315, 324, 24 Sup. Ct. 727, 48 L. Ed. 994. Consequently, so 
far as judicial action is concerned, a later treaty has the same efifect on 
a prior statute as a later statute has; and, so far as the conventions 
pertinent hère are concerned, the fact that the Constitution commits 
to Congress the power "to promote the progress of science and useful 
arts, by securing for limited times to authors and inventors the ex- 
clusive right to their respective writings and discoveries," is of no con- 
séquence, because ail the powers of Congress are especially vested, ei- 
ther directly or indirectly, by the Constitution in similar manner ; and 
to hold that a treaty could not abrogate a prior statute regarding pat- 
ents because this particular législative power is committed to Congress 
could not be permitted so long as the gênerai rule as to statutes super- 
seding treaties, and, vice versa, declared by the Suprême Court in thè 
way we hâve pointed out exists. The rules which we hâve explained 
with référence to the relation of treaties to statutes, and as to treaties 
becoming immediately effective, are the necessary séquence of the dé- 
cisions explained in United States v. Lee Yen Tai, 185 U. S. 213, 220, 
331, 322, 22 Sup. Ct. 629, 46 L. Ed. 878. 

But the respondent, now the appellee, maintains that article 4 bis of 
the convention of 1900 was not effectuai until enacted into a statute 
by Congress. An examination of the décisions of the Suprême Court 
on this topic will show there is no practical distinction whatever as 
betwen a statute and a treaty with regard to its becoming presently 
effective, without awaiting further législation. A statute may be so 
framed as to make it apparent that it does not become practically ef- 
fective until something further is donc, either by Congress itself or by 
some oiïicer or commission intrusted with certain powers with référence 
thereto. The same may be said with regard to a treaty. Both stat- 
utes and treaties become presently effective when their purposes are 
expressed as presently effective; and, on its face, article 4 bis of the 
convention in question is so expressed. A striking illustration of the 
rule that treaties become effective in the same manner as statutes is 
found in United States v. The Schooner Peggy, 1 Cranch, 103, 2 L. 
Ed. 49, already cited. This vessel was condemned in the Circuit Court 
on September 23, 1800. A treaty with France became effective on Sep- 
teinber 30, 1800; and, inasmuch as the judgment of the Circuit Court 
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was subject to a writ of error which was sued out on October 2, 1800, 
the Suprême Court held that the treaty annuUed the condemnation. 

Nevertheless, Congress has legislated on the topic since the treaty 
was ratified; and, under the rule which we hâve stated, that subsé- 
quent législation, so far as it expresses any Congressional purpose in- 
consistent with any claimed construction of article 4 bis, or inconsistent 
with its becoming eftective of its own force, that purpose controls, and 
the purpose of Congress in the act to which we will refer is so marked 
out by implication, although not stated in express terms, that what con- 
struction should be put on article 4 bis, and what rule should be ap- 
plied as to its becoming effective, hâve become purely academical ques- 
tions so far as this appeal is concerned. The act to which we refer is 
that of March 3, 1903 (32 Stat. 1225, c. 1019 [U. S. Comp. St. Supp. 
1905, p. 663]), which preceded in time the filing of this bill and the 
infringements alleged therein. 

It becomes necessary in this connection to turn back to Senate Docu- 
ment 331, Fifty-Fifth Congress, Second Session, being a report from 
the Committee on Foreign Relations, with accompanying papers. This 
concerns the convention signed at Brussels on December 14, 1897, 
which we hâve spoken of, never accepted by the United States. We 
refer to the report of the United States commissioners who took part 
in the conférence at Brussels, dated December 15, 1897. That stated 
as follows: 

"A new article, entitled article 4 bis, provides for the mutual independence 
of patents applied for In the différent states of the Union by persous entitled 
to the rights granted by the convention." 

It added that the delegates from the United States supported this 
proposed new article under instructions ; but it then proceeded as fol- 
lows: 

"In order to avoid any confusion in regard to the interprétation hereafter 
to be given to the second paragraph, which reads, 'This provision shall apply 
to ail patents existlng at the time of its entering into force.' we called at- 
tention to it in the regular meeting and found that it was the unanimous sensé 
of the conférence that the paragraph was not applicable to existing United 
States patents, but only to those patents whose terms might be shortened by 
the laws of those states of the Union in which provision is made for a shorten- 
ing of the term on the lapsing of patents for the same inventions in other 
states. 

"An existing United States patent cannot be afCeeted by what may take 
place in regard to a patent for the same invention abroad. The limitation of 
the terms of the United States patents imposed by section 4887 was a déter- 
mination at the moment of the grant of the patent of its term, and therefore 
the duration of the patent is unaffected by the subséquent expiration of a 
foreign patent for the same invention by reason of non-payment of taxes or 
non-working." 

The article in the proposed convention to which thèse observations 
related read as follows : 

"Art. 4 bis. Patents applied for in the différent contracting states by per- 
sons admitted to the beneflt of the convention under the terms of articles 2 
and 3, shall be independent of the patents obtained for the same invention In 
the other states adhering or not to the Union. 

"This provision shall apply to patents existing at the time of its going into 
effect. 
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"The same rule applled In the case of adhésion of new states as to patents 
already existing either In the Union or In the new adhering state at the 
time of the adhésion." 

This language was literally the same as that now under discussion, 
found in the convention of December 14, 1900, with the following ex- 
ceptions: The first sentence now closes with the words, "adhérents 
or non-adherents to the Union," instead of the words, "adhering or 
not to the Union" ; and also the last sentence now ends with the words, 
"to patents already existing on both sides at the time of the adhésion," 
instead of the words, "to patents already existing either in the Union 
or in the new adhering state at the time of the adhésion." It is not 
possible that thèse merely literal changes can in any way aflfect any 
question which we hâve before us. It is especially to be noted that the 
commissioners reported that ail the commissioners présent were un- 
animous that this proposed phraseology of the convention of 1897 
would not affect the expiration of United States patents already is- 
sued. We hâve received, through the courtesy of the state department, 
a copy of the report of the commissioners who negotiated the treaty 
of December 14, 1900, but it makes no référence to the topic we are 
discussing. 

Thus the convention of 1900 and the proposed convention of 1897 
alike contained the provisions in référence to patents existing at the 
time the treaty went into efïect, and relative to new adhering states, 
on which the complainant relies as saving its patent. 

The act of 1903, to which we hâve referred, is entitled : 

"An act to effeetuate the provisions of the additional act of the international 
convention for the protection of industrial property." 

What is there called "the additional act" is the convention of De- 
cember 14, 1900. There is no express provision in the statu te itself 
in Une with the title ; and it is rare that the title is effectuai. We ail 
know that Lord Coke said that it ought not be taken into considération 
at ail ; but there are occasions when the language of an act is couched 
in such gênerai terms that we must go to the title to find its limita- 
tions. The Suprême Court has reiterated Lord Coke's observation, but 
with the qualification which we state, to the effect that, when the mind 
labors to discover the design of the Législature, it seizes everything 
from which aid can be derived, and then the title will hâve its due share 
of considération. The Bark Eudora, 190 U. S. 169, 173, 173, 23 Sup. 
Ct. 821, 47 L. Ed. 1002. A very striking illustration of this with réf- 
érence to the later statutes about aliens appears in the opinion of Judge 
Gray, in behalf of the Circuit Court of Appeals for the Third Circuit, 
in Rodgers v. United States (C. C. A.) 153 Fed. 346, 350. The stat- 
utes there in issue use the broad word aliens, and yet the title was 
availed of by the court to limit them to aliens who were immigrants. 
We cannot doubt that the act of 1903 to which we refer is to be con- 
strued as passed for the purpose named in its title; and, inasmuch as 
it relates to the same topics involved hère as the convention of De- 
cember 14, 1900, we can also hâve no doubt that it is to be regarded as 
covering the entire ground so far as it concerns us. This is the well- 
settled rule of construction applied under such circumstances to legis- 
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lation whîch has the formof codification. Tlie ruiing of the Suprême 
Court in Dallemagne v. Moisan, 1Q7 U. S. 169, 175, 25 Sup. Ct. 433, 
49 L. Éd. 709, in regard to various treaties respecting consular juris- 
diction over çrews of vessels of foreign nations, and referring to a 
statute of the United States enacted in relation tliereto, observed as 
follows : 

"This statute, having been passed by the United States for the purpose of 
executing the treaties it had entered into vvith foreign governments, must be 
regarded as the only means proper to be adopted for tbat purpose." 

That observation directly applies hère, and fully supports the rule of 
construction which we hâve stated with regard to législation which has 
the form of codification, Fairly paraphrasing the language of the Su- 
prême Court cited, we may say that the statute of 1903, having been 
passed for the purpose of executing treaties, must be regarded as ex- 
pressing the only efïect which Congress intended they should hâve 
to the extent of the subject-matters to which the act relates. It re- 
enacts section 4887 in such form as Congress desired, faithfully omit- 
ting such parts of the convention of 1900 as referred to patents existing 
at the time it went into effect, or as referred to newly adhering states. 
It is to be borne in mind that treaties with foreign nations hâve a libéral 
construction, even at variance with the apparent meaning of the mère 
letter when interpreted according to the rules of the common law. The 
purpose is to work out the common intention, including that of peopies 
who know "nothing about the common law, and who use phraseology 
différent from that to which we are accustomed. A noticeable déc- 
laration of this fact is found in United States v. Winans, 198 U. S. 371, 
380, 25 Sup. Ct. 662, 49 L. Ed. 1089, where the Suprême Court reiter- 
ated that it would sometimes go to the extent of construing a treaty 
with Indians as they understood it when it was made, rather than 
according to its letter. Certainly it would not violate any just rules, 
if either the executive, the judiciary, or the Congress of the United 
States should construe a treaty in accordance with what was clearly 
the common understanding of ail the commissioners who negotiated it. 
The courts might safely do this; and, perhaps, they would be com- 
pelled to when there was a formai protocol of the proceedings of the 
negotiations expressing it. Under the circumstances hère, Congress 
might well be justified in acting on the report of the commissioners who 
were concerned in the intended convention of 1897, to the effect that 
ail présent were of the opinion that the proposed article then under 
considération could not affect existing patents in the United States, in 
view of the fact that the same language was carried forward into the 
treaty of 1900, without any contravening statement from any of the 
parties who negotiated it. This rnay well explain why it is that we find 
the act of 1903 in the form in which we do find it. At any rate, that 
act did omit the spécial provisions with référence to existing patents, 
and future adhering states, on which the complainant relies; and, for 
the reasons. which we hâve stated, we must conclude that this was 
purposely done. 

Whatever might hâve been the condition with référence to a biU 
in equity filed before the act of 1903, covering infringement prior 
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thereto, we hâve hère a statute passed before filing of the existing bill, 
and the infringements now alleged, which pronounces the construction 
we must give the convention of 1900, according to the législative will 
declared since it was ratified. In any event, the courts would hesitate 
before giving a treaty an interprétation differing from that solemnly 
given it by the executive or by Congress, even if they would ever do 
it. According to the law as it stood when the patent in suit issued, 
it expired with the British patent. To enable it to run its statutory 
term, rétroactive législation by statute or treaty was necessary. It is 
not impossible that the convention of 1900 might hâve been regarded 
as rétroactive and as reaching this patent ; but, before any issue arose 
between the parties to this appeal, and therefore before any rights 
against the respondent could hâve vested in the complainant, Congress 
interposed and pronounced the législative will, subsequently to the 
ratification of the convention, that it should not be regarded as rétro- 
active. Consequently we find no saving clause so far as the litigation 
hère is concerned. 

In Sawyer Spindle Company v. Carpenter, 143 Fed. OC-6, 75 C. C. 
A. 162, in which we passed down an opinion on February 23, 1906, 
that portion of the act of 1903 which re-enacted section 4887 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 3383] was held not to be 
rétroactive so far as concerns patents which had then expired, and the 
gênerai rule that statutes are not to be held rétroactive was stated. 
While it is true that in Sawyer Spindle Company v. Carpenter the pat- 
entée did not rely on any international convention, and brought none 
to our attention, yet it is also true that the resuit reached in that case 
was in harmony with the ordinary rules of statutory construction. We 
are of the opinion that hère the Circuit Court was correct, and that 
there is nothing in the treaties made by the United States, as controUed 
and construed by the later fédéral statute, which saves the complainant. 

The decree of the Circuit Court is affirmed; and the appellee recovers 
its costs of appeal. 
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MINERS' TRANSP. CO. v. SAMB. PENNSÏLVANIA 

R. CO. V. SAME. 

(Circuit Court, B, D. Virginia. August 30, 1907.) 

Oabeiers— Intebstate Teaffio— Rates— Schedules — Contents — Nontbahs- 

FEEABLE PeOVISION IN TICKETS — INJUNCTION AQAINST TBANSFEB OÏ 

Tickets. 

Dnder Interstate Commerce Act Feb. 4, 1887, c. 104, § 6, 24 Stat. 380 
[U. S. Comp. St. 1901, p. 3156], as amended by Act June 29, 1906, 34 Stat 
584, c. 3591, wlileli, after requiring carriers to publish and file scliedules 
Bhowlng ail of tlieir rates, fares, and charges, provides that "the schedule 
prlnted as aforesaid by any such common carrier shall plalnly state 
* ♦ • ail privilèges or facilities granted or allowed and any rules or 
régulations which In any wise change affect or détermine * • • the 
value of the service rendered the passenger, shipper or consignée," a pro- 
vision In a passenger's ticket sold by a railroad company maldng It non- 
transferable, where no such limitation is shovvn In the company's sched- 
ule, is unlawful and vold, and the company cannot malntain a suit In 
equlty based on such provision to enjoia transfers of such tickets. 

155 F.--54 
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In Equity. On demurrer to bills. 

Thèse are three suits in equity, in which bills were filed for tHe pur- 
pose, briefly, of enjoining the défendants, whether acting individually 
or in concert, Ôr in their own names or that of sundry associâtes, com- 
panies, and combinations, in which it is charged they were severally 
doing business, from dealing in nontransferable tickets issued by the 
complainants as public service corporations to and from the Jamestown 
Exposition, now being held near the city of Norfolk, Va., in due course 
of business of the said several corporations. 

Thomas W. Shelton, for the Baltimore & Ohio and Pennsylvania 
Railroad Companies. 

Hughes & Little for Merchants' & Miners' Transp. Co. 
Jefifries & Lawless, for défendants. 

WADDILI,, District Judge. Upon the présentation of the bills, 
temporary restraining orders were issued at the instance of said several 
complainants, and a day fixed for the hearing of the applications for 
injunctions prayed for, which said restraining orders were made re- 
turnable on that day, and continued in force until the further order 
of the court herein. On the retiirn day the three cases were jointly 
submitted to the court upon demurrers filed by the défendants which 
présent for the court's considération certain légal questions afïecting 
the right to maintain the suits, as follows : 

(1) The bill does not name the joint or Connecting carriers of the 
plaintiff over whose lines the tickets described in the bill may be used. 

(3) Separate and distinct causes against separate and distinct par- 
ties are joined in one bill, rendering the same multifarious. 

(3) The bill seeks to enjoin a future injury to imaginary nonex- 
isting rights in tickets which hâve never been issued, and which may 
never be issued. 

(4) Because such action by the court would be législative, rather 
than judicial. 

(5) Because the bill and the exhibits filed therewith show that the 
nontransferable provisions of the tickets described in the bill are not 
contained in the schedules filed with the Interstate Commerce Com- 
mission, as required by law, and the same are therefore void, and the 
said tickets are therefore transférable, and said défendants hâve the 
légal right to buy and sell the same. 

(6) Because said bill and exhibits show that in the sale of said 
tickets the provisions of the act of Congress known as "An act to reg- 
ulate commerce" were violated in the following particulars : 

(a) The nontransferable provisions of said tickets do not appear in 
the schedules filed with the Interstate Commerce Commission. 

(b) Said schedules do not show the rates, fares and charges for the 
transportation of passengers between points on the plaintifï's route or 
points on the route of its Connecting carriers with which the joint 
rates alleged in the bill hâve been established ; nor do they show the 
points on the .plaintifï's line and the points on the route of its connect-j 
ing carriers between which passengers will be carried. 
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(c) Said schedules do not show the names of the carriers which 
are parties to said joint tariffs. 

In the view taken by the court, the first four grounds of demur- 
rer are without merit, leaving for détermination the fifth and sixth 
grounds, and it will only be necessary to pass upon the fifth and 
paragraph "a" of the sixth assignment; it not being material to pass 
upon the questions presented by paragraphs "b" and "c" of the sixth 
assignment, The fifth assignment and paragraph "a" of the sixth 
présent for the considération of the court the meaning of certain pro- 
visions of Interstate Commerce Act Feb. 4, 1887, c. 104, 24 Stat. 37& 
[U. S. Comp. St. 1901, p. 3154], and the amendraents subsequently 
made thereto, including that of June 29, 1906, 34 Stat. 584, c. 3591 
and may be stated thus : Can a railway company, where its tariff and 
schedule of rates, published and filed with the Interstate Commerce 
Commission as required by law, fail to state that the tickets sold by 
them between given points are nontransferable, add to such tickets this 
nontransf érable feature? 

It is virtually a concessuum in this case — at ail events, it is manifest 
from an inspection of the complainants' bills and the schedules filed 
therewith as exhibits — that as to the rates in question the tarifif and 
schedules as published and filed with the Interstate Commerce Com- 
mission do not show the nontransferable feature of the tickets to the 
Jamestown Exposition, the sale and transfer of which is sought to be 
enjoined hère, except that in the case of the Baltimore & Ohio Rail- 
road Company such nontransferable feature is noted on tickets sold 
beyond or at points west of the Ohio river. Section 6 of the interstate 
commerce act, as amended, after providing for the publication and fil- 
ing by common carriers of their schedules showing ail of the rates, 
fares, and charges for transportation between différent points on their 
routes, and between points on their own routes and those on the routes 
of other carriers by railroad, or by pipe Une, or by water, when the 
through route and joint rate hâve been established, among other things 
provides that : 

"The schedule prlnted as aforesaid by any such common carrier shall plain- 
ly State the place between which the property and passengers will be earried, 
and shall contain the classification of freight in force, and shall also state 
separaxely al! terminal charges, storage charges, icing charges, and ail other 
charges which the commission may require, ail privilèges or facilities granted 
or allowed, and any rules or régulations which in any wise change, afCect or 
détermine any part of the aggregate of such aforesaid rates, fares and charges, 
or the value of the service rendered the passenger, shipper or consignée." 

This language is clear and explicit, and its meaning too plain to ad- 
mit of serions question or doubt as to what was intended by Congress. 
The published schedule filed with the commission must show "ail priv- 
ilèges or facilities granted or allowed." To illustrate: Whether the 
tickets sold between given points at fixed rates hâve attached the privi- 
lège of stop-over or the right of sale and transfer, as well as "any 
rules or régulations which in any wise change, afïect or détermine 
any part of the aggregate of such aforesaid rates, fares and charges, 
or the value of the service rendered to the passenger, shipper or con- 
signée." Whatever may be said as to stop-over and such like advan- 
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t^es, the sale and transfer of the ticket is not only a privilège, but a 
right which directly enters into and affects the value of the ticket; and 
hence,=if -either the right is to be denied or the privilège âbridged, un- 
der the plain langUage of the act in question, it must be shown in 
the publîshed tariff and schédule of the company. The requirement in 
this respect is quite as positive as the one providing for publication of 
schedules showing such rates and charges, and prohibitirig déviation 
therefrom. 

The tickets in question, having been issued, in so far as the non- 
transferable feature is concerned, not in accordance with the publJsh- 
ed tariff and schedules of the company, come clearly within the rule 
of law in that particulâr governing contracts made in violation of a 
statute, and as to the nontransferable feature are void; and to the ex- 
tent that the complainants' causes of action are dépendent upon this 
feature of the ticket the same must fail. ' Authorities to support this 
proposition are abundant. A leading case on the subject is that of 
Miller v. Ammon, 145 U. S. 421, 13 Sup. Ct. 884, 36 L. Ed. 759, where- 
in Mr. Justice Brewer, speaking for the court, at page 436, of 145 U. 
S. and page 886 of 12 Sup, Ct, said: 

"The gênerai rule of law Is that a contraet made In violation of a statute 
Is void, and that, when a plaintlff cannot establlsh his cause of action without 
relylng upon an Illégal contraet, he cannot reeover. PoUock's Principles of 
Contracts, pp. 253 to 260 ; Penn v. Bornman, 102 111. 523 ; Alexander v. O'Don- 
nell, 12 Kan. 608; Gunter v. Leckey, 30 Ala. 591; Kennedy V. Cochrane, 65 
ïte. 594; Bank of the United States v. Owens, 2 Pet 527, 539, 7 L. Ed. 508; 
Pangbom v. Westlake, 86 lowa, 546, 549; Harris v. Runnels, 12 How. 79, 84, 
13 L. Ed. 901. In Bank V. Owens this court said: 'There can be no civil 
right where there can be no légal remedy; and there can be no légal remedy 
for that which Is Itself Illégal.' " 

The exceptions to the doctrine will be found to be aptjy stated in 
Mr. Justice Brevirer's opinion; that is, that the whole statute must be 
examined to ascertain whether it was intended that a contraet made in 
contravention of it should be avoided — ^the learned Justice concluding: 

"When the statute is sllent, and contains nothlng from which the contrary 
caa be properly Inferred, a contraet in contravention of It Is void." 

The cases of Gulf, etc., R. R. v. Hefîey, 158 U. S. 98, 15 Sup. Ct. 802, 
39 L. Ed. 910, Wight v. United States, 167 U. S. 512, 518, 17 Sup, Ct. 
822i 42 h. Ed. 258, Texas & P. R. R. Co. v. Mugg, 202 U. S. 242, 26 
Sup. Ct. 628, 60 ly. Ed. 1011, Same v. Abilene Cotton Oil Ce, 204 U. S. 
445, 27 Sup. Ct. 350, 51 L. Ed. 553, and Southern Railway Co. v. Wil- 
cpx, 99 Va. 394, 39 S. E. 144, will be found to refer specially to con- 
trovet%ies arisîng over interstate shipments of freight at rates différent 
frqm the lawful tarifï as published and filed with the Interstate Com- 
diçrce Commission, pursuant to the act of CongreSs under considéra- 
tion in this case. In Texas, etc., R. R. v. Abilene Cotton Oil Co., 
204 U. S. 445, 27 Sup. Ct. 357, 51 L, Ed. 553, Mr. Justice White said: 

"In View of tbé blridlng effect of the establlshed rates upon both the cer- 
rlef and the shipper, as expounded in the two décisions of this court Just 
referred to, the contention now made, If adopted, would necessltate the hold- 
ing that a cause of action In favor of a shipper arose from the f allure of the 
carrier to maï» an agreemeut, when^ U the agreemeut bad beea made, botb 
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the carrier and the sbipper would bave been guilty of a crimlnal offense, and 
the agreement would bave been so absolutely void as to be impossible of en- 
forcement." 

In the case of Southern Railvvay Co. v. Wilcox, 99 Va. 394, 408, 
39 S. E. 144, 147, Judge Buchanan, speaking for the Suprême Court 
of Appeals of Virginia, said : 

"Tbe plaintiffi's shipments were interstate freight, and must be governed 
by tbe interàtate commerce act. That statute prohibits an interstate car- 
rier from contracting for or collecting a less rate of freight on interstate 
shipments than that specifled in the schedule of rates in force at the time, 
and which are required to be printed and iiept at ail stations for tbe inspection 
and use of the public. The évidence, as before stated, tended to show that 
the alleged contract waa in violation of that act. If it was, there could be 
no recovery upon it; the gênerai rule of law being that a contract made in 
violation of law is void, and tbat, when a plaintifC cannot establish his cause 
of action without relying upon an illégal contract. be cannot recover. Camp 
V. Bruce, 96 Va. 521, 31 g. E. 901, 43 L. R. A. 14G,' 70 Am. St. llep. 873 ; Han- 
cock V. Railroad Co., 145 U. S. 410, 12 Sup. Ct. 909, 36 L. Ed. 735 ; 5 Rob. Pr. 
409 et seq. There is no reason why contracts in violation of the interstate 
commerce act should not be governed by the gênerai rule, and the courts which 
bave passed upon this question hâve generally so held. (Citing numerous 
cases.)" 

Complainants earnestly insist that, whatever may be the eiïect of the 
failure properly to embody in the published schedule of tariff rates 
the fact of the nontransferability of the tickets, the défendants, the 
purchasers of such tickets vvith knowledge of their limitations, cannot 
avail themselves of the défense interposed by them. The answer to 
this is that the défendants are not seeking any relief at the hands of 
the court, and the complainants cannot escape the conséquences of 
weakness in their own case by relying on any disability that may or 
may not attach to the défendants. 

The contention is further made that the act of default on the part of 
the complainants in publishing and fîling the tariff and schedule of 
rates necessary to impose the nontran s f érable feature on their tickets, 
being something not wrong within itself, the défense interposed re- 
garding the tickets bas no application, and should not avail the défend- 
ants. This position, however, is untenable, as the undertaking to do 
what the law forbids is void, whether the acts donc or undertaken be 
malum in se or malum prohibitum. See note to Harris v. Runnels, 
53 U. S. (13 Ho.w. [3d Ed.] Rapalje's Notes No. 2) 79, 13 E. Ed. 901, 
and cases there cited; also Miller v. Ammon, 145 U. S. 421, 13 Sup. 
Ct. 884,, 36 E. Ed. 759. 

It follows, from what bas been said, that the injunction prayed for 
by the Baltimore & Ohio Railroad Company should be denied, except 
as to tickets issuedby it west of the Ohio river; that that of the Penn- 
sylvania Railroad Company should be refused; and the injunction 
sought by the Merchants' & Miners' Transportation Company grant- 
ed only in so far as it pertains to the tickets issued over its own water 
Unes, but not to tickets issued upon Connecting lines of railway; and 
the.temporary restraining orders heretoforç entered, except in the par- 
ticUlars meiitioned, will be vacated. 
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THE CHBSTER W. OHAPIN. 
(District Court, B. D. New York. July 29, 1907.) 

1. Shippinq — Injuet to Tow feom Sweli/— Négligent Navigation or 

Steamer. 

A vessel causing injury to others by her swell must be held responsible 
for any failure to appreciate the reasonable effect of her own speed and 
motion through tbe water at the partlcular place and under the particular 
cireumstances where the Injury occurred, and her olEcers are required 
to take into considération other vessels whieh may reasonably be ex- 
pected to be affected, and to take ail reasonable précautions to avold 
their injury, even though former expérience bas showu tbat in the or- 
dinary and usual course of events they are likely to eseape injury, and 
a tug with small craft In tow, if properly managed, with the tow proper- 
ly arranged, bas the right to assume that a larger craft will observe sueh 
reasonable précautions and is imder no obligation to warn her of the 
danger. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 44, Shipping, § 345. 

Liabllity of vessel for injuries caused by creating swell, see note to 
The Asbury Park, 78 C. C. A. 3.] 

2. Same. 

A tug with three scows loaded with sand In tow tandem with 4 to 5 
feet between them was passing down the channel In East river to the 
west of Blackwell's Isiand in the daytinie on an ebb tide, when she saw 
the steamer Chapiu coming up a distance of about nine streets below, 
and gave her a signal of one whistle. This was not answered, and the 
tug blew alarm whistles, but the Chapiu did not answer and kept her 
course and speed, and as she passed within 75 to 100 feet froin the scows 
her swells caused them to bump togetber, and one was tui-ned over and 
seriously injured. The Chapin was about fhe middle of the channel, 
which was from 1,000 to 1,100 feet wide, and was proceeding through 
the water at a speed of from 15 to 18 miles. The tow was made up in the 
proper and usnal manner. The Chapin was a large screw steamer, creat- 
ing a considérable swell, and which made almost daily trips up the river 
and was accustomed to meeting tows and scows. Held, that her master 
must be presumed to be acquainted with the amount of disturbance caus- 
ed by her and its probable effect on the meeting scows, and that she 
was in fault and liable because of his failure to reduce bis speed or keep 
at a greater distance. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, § 345.] 

In Admiralty. 

William Greenough, for claimant. 

John F. Foley (W. J. Martin, of counsel), for libelant. 

CHATFlElyD, District Judge. This action arose from a daim for 
injuries to three scows constituting a tow, ail of which scows belonged 
to the libelant. The tow met the steamer Chester W. Chapin when pro- 
ceeding down the East river in the channel to the westward of Black- 
well's Isiand upon the 14th day of July, 1906, about 6 o'clock in the 
afternoon, in daylight, under the influence of an ebb tide, and the 
swell of the Chapin brought the scows in contact with each other, 
with resulting injuries. The three scows were in tow of a tug, the 
C. R. Stone, arid were fastened one after the other ; the scow Dauntless 
being the middle one of the three. The tow had stârted from Hemp- 
stead. The three scows carried upon their decks gravel and sand. 
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•each scow being loaded in the customary manner and with an ordinary 
quantity of material. The tug was connected with the first scow by 
a hawser 15 fathoms in length, and the three scows were fastened to- 
gether by two hawsers, one to port and one to starboard, between 
the first scow and "the Dauntless, and two hawserrs, one to port and one 
to starboard, between the Dauntless and the third scow. The channel 
to the westward of Blackwell's Island, and down to a point opposite 
East Forty-Sixth street, is from 1,000 to 1,100 feet in width, and the 
string of scows was 350 to 400 feet ont in the channel. When the 
tug had reached Fifty-Third street, the captain, who had had 18 years' 
expérience in navigation, and had been employed 3 years in hauling 
sand, testified that he saw the Chapin at Thirty-Fourth street. His 
tug was then opposite Fifty-Third street, and he blew one whistle to 
indicate that he would pass to r""t of the Chapin. This whistle was 
not answered, and at Forty-Ninth street he blew an alarm whistle. 
The Chapin, however, without answering, proceeded up the river and 
passed at a distance of about 75 feet, going, as the captain of the tug 
«stimated her speed, 15 statute miles an hour. The captain estimated 
that the ebb tide was running at the rate of five miles an hour, and 
that the swell from the Chapin caused the scows to bump several 
times. During the bumping, the port hawsers fastened to the scow 
Dauntless parted, and (the starboard hawser holding), as the scow 
fiUed, she turned over, and the load of sand was precipitated into the 
water. The tug took the scow Dauntless ashore, left her there wrong 
side up, and proceeded with the other scows to Twenty-Third street. 
The captain testifies that there was no wind except an ordinary breeze, 
that he ordinarily meets the Chapin two or three times a week, and that 
the swells caused by the Chapin on this occasion were large. It ap- 
pears that the hawser which was parted was a nine-inch hawser. The 
captain of the Dauntless testifies that his scow bumped into the scow 
ahead, breaking the planks, and that the third scow took the stem and 
a portion of the deck out of the Dauntless in the same manner. 

On behalf of the Chapin, testimony was given by her captain and 
the quartermaster, who was in the pilothouse. They had no recol- 
lection of the occurrence, but testified that on the day in question 
the Chapin had proceeded up the river, on her way to New Haven, at 
her usual rate of speed, had slowed down at Man of War's Rock, 
opposite Forty-First street, and then proceeded up the West Channel 
along Blackwell's Island, but had not regained full speed at the time of 
reaching Forty-Sixth street. Evidence was given as to the time it had 
taken the Chapin to go from her pier in the North river to Hell Gâte, 
but this évidence is of use to détermine only what average speed the 
Chapin could make against the tide which existed upon that day. 
This distance as shown on the chart is about 9% miles, which being 
covered in 43 minutes would show an average of nearly 13 knots an 
hour over the ground, and this speed was maintained against the ebb 
tide. It is fair to assume, therefore, that the Chapin was going at a 
very rapid rate through the water at ail times when she was not 
actually slowed down. 

The testimony shows that the scows were fastened some four or five 
feet apart, this being the customary method of fastening scows of this 
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sort, loaded as thèse scows were, for passage through the East river. 
The scows were in good repair and seaworthy. Titiere would appear 
to be no négligence on the part of the scowmen in their method of 
towing the scows, and the captain of the tug, observing the Chapin 
in good season, had a right to be navigating in the 'place in which he 
was, and to assume that the Chàpin would not pass vfrithin such a 
distance or at such a rate of speed as to cause damage. The libelant's 
witnesses place the Chapin somewhat to the westward of the center of 
the channel, but the distances given by them, and the gênerai situation, 
seem to indicate that the Chapin was proceeding about in the middle of 
the channel at the point of meeting. The water is deeper on the west- 
ward side of the river than on the eastward, and a point 450 to 500 
feet ïrom the New York shore would be approximately in the center 
of the river. The Chapin was therefore as far to the westward and as 
close to the tow as she could legally be, under article 35 of the in- 
speetors' rules [U. S. Comp. St. 1901, p. 2870], requiring her, in nar- 
row channels, to keep to the starboard side, when safe and practicable 
so to do. The Galatea, 93 U. S. 439, 23 L. Ed. 737; The Lowell M. 
Palmer (D. C.) 58 Fed. 701. 

The.number of cases arising from injuries caused by the swell of 
steamers is very great, and the reported décisions are many in number. 

One of the earliest cases, that of the Daniel Drew, 13 Blatchf. 533, 
Fed. Cas. No. 3,565, arose from an injury occurring under circum- 
stances almost identical with the situation shown in the présent case. 
The Daniel Drew was a Hudson river steamer, and the accident oc- 
curred at a point in the Hudson river where the channel was about 
1,000 feet in width. In this channel the Drew met a tugboat, the Ohio, 
followed by a number of scows in tow, the first of the scows being at- 
tached to the tug by a hawser, and the varions scows being fastened 
by lines to each other, with a space of some six feet between the dif- 
férent tiers. The Drew was proceeding at customary speed. The 
water was deep, and the officers of the Drew took no notice of the 
Ohio and her tow. The officers of the Ohio, on the contrary, saw the 
Drew approaching and held their course. There was one circumstance, 
however, in the case of the Drew which differs from that of the 
Chapin. The officers of the Ohio assumed that the Drew was not 
proceeding at such a rate as to cause them injury, and gave no 
signais of warning. In the case of the Chapin the pilot upon the tug 
saw the Chapin approaching, apprehended danger from the situation, 
and blew à signal to indicate the course of the tug, and to attract the 
Ghapin's attention, but, like the pilot of the, Ohio in the Drew Case, did 
not change his course. The opinion in the case of the Drew has been 
taken as a basis for the décisions in most of the subséquent cases, and 
nearly ail of the opinions subséquent hâve distinguished the facts in 
those respective cases from the facts in the Daniel Drew. The court 
finds in the Drew Case that she— 

"was proceeding at her customary speed, which was not unusual for pas- 
senger ^ïpat^y and npt unreasonable, and made no unuaual swell. • * • 
There is no law whicia liiuits the space a boat may occupy, or which prescribes 
how fast It may go, or how much swell it may cause, or how near it may 
pass to another béat.' The rule of permisision or of -restriction dépends ia each 
case upon the reasonàbleness of the thing dose. • • ♦ Nor is a large 
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vessel, under ail clreuimstances, absolutely liable for an In jury caused by 
its swells to an inf erior vessel. The waters are open to the use of ail kinds 
of crafts, large as well as small, and, while the rights of tlie smaller are to 
be carefully guarded, they are net to be made a prêteuse for excluding, or 
preventing the practical use of, larger or différent vessels. * * * Is there 
any greater or more stringent test of liability tlian that a large vessel shall 
use its large powers with. care and diligence?" 

The décision seems to hâve turned upon the fact that none of the 
witnesses, either on behalf of the Ohio or the Drew, testified that the 
Drew was going at what seemed to them too rapid a rate. The court 
further said: 

"I am not justifled in holding, upon the testimony of ail the witnesses, 
that the swell made by the Drew was uuusually large, or that it was danger- 
ous in any other manner thau as danger Is necessarily incident to the swell 
from a passing vessel." 

A number of cases hâve arisen from damage done by the Asbury 
Park, which navigates the harbor of New York, and which, as thèse 
cases hâve determined, is a boat causing large and unusual swells. The 
ground of holding the Asbury Park liable in ail of thèse cases seems 
to be that the Asbury Park is responsible for creating swells which 
are dangerous to a reasonably seaworthy boat, when the injury occurs 
under such conditions that the officers of the Asbury Park are con- 
sidered by the court to bave been négligent in not appreciating the 
probability that damage may resuit, under circumstances which were 
so brought to their attention, or of which they should hâve been 
cognizant, so as to make it négligent on their part to maintain the 
speed of the Asbury Park at the rate which was maintained when the 
accident happened. The Asbury Park (D. C.) 136 Fed. 369; The 
Asbury Park (D. C.) 138 Fed. 617; The Asbury Park (D. C.)138 
Fed. 935. In the latter case the court held that: 

"The navigators of the Asbury Park had full opportunity to observe the 
size, progress, and range of her waves, and to judge of the force of their con- 
tact with vessels at either side of a waterway." 

It is no answer to an injury to say that property had not been 
injured upon other previous occasions. The Asbury Park (D. C.) 
138 Fed. 935; The Asbury Park (D. C.) 144 Fed. 553; Ross v. 
Central R. R. of New Jersey (D. C.) 146 Fed. 608. In the last 
case named the scows were damaged by the swells of the Asbury 
Park, and the court, finding that the scows were properly attached 
in the tow and properly and carefully managed, and there being no évi- 
dence to show that the persons in charge of the Asbury Park observed 
the scows or paid any attention to them, or slowed down, but passed at 
her usual and regular rate of speed, held the Asbury Park liable 
for creating the swells which proved dangerous on this particular 
occasion ; it being shown that, if the speed of the boat were reduced, 
the swells would be reduced accordingly. The principle followed in ail 
of thèse cases relating to the Asbury Park was established by the 
Circuit Court of Appeals in the case of The Majestic, 48 Fed. 730, 1 
C. C. A. 78, in which the court held that, if the swells of the Majestic 
produced harmful results, then it was necessary for her officers to 
be watchful of craft, and to regulate the motions of the Majestic 
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accOrdinglyj The court said, further, that small craft had a rîght to 
navigate without anticipation of "any abnormal dangerous condition, 
produced solely by the wish of the owners of exceptionally large craft 
to run them at such a rate of speed as will insure the quickest pas- 
sage" ; and the Majestic was held liable for injuries, although "nav- 
igating in the way and at the speed customarily adopted by vessels of 
her class," inasmuch as the towboats were held not to hâve been in 
fault. 

Another class of cases has relation to injuries occurring to vessels 
lying at whàrves at the side of narrow channels up and down which 
the vessel causing the injury is passing. The Rhode Island (D. C.) M 
Fed. 295; The Tiger Lily (D. C.) 11 Fed. 744; The 'New Hampshire 
(D. C.) 88 Fed. 306. In such cases the courts hâve held the doctrine 
set forth in the case of The New Hampshire, supra, that: 

"The size of each steamer's waves when they reach the slips dépends upon 
her model, the speed of her propeller, and her distance from the docks ; and 
every steamer must take the risk of regulating her speed and distance ac- 
cordingly." 

The C. H. Northam, Fed. Cases Nos. 3,689, 3,690 (the reports being 
those of the original trial and of the hearing upon the appeal), contains 
the following statement: 

"Her right to pass the tow where she did was dépendent upon her ability 
to pass without causing Injury. If she could not pass in that place without 
causing Injury by her swell, she was bound to wait until beyond the narrow 
place, and the attempt to pass when she did was négligence. If, on the other 
hand, by going slower than she did, she could pass where she did without 
causing a dangerous swell, then it was négligence to maintain the speed she 
did in passing." 

The Northam was a Sound steamer, passing up New York Harbor 
on the way to the port of New Haven at the time the accident hap- 
pened. 

In the case of The Columbia, 61 Fed. 230, 9 C. C. A. 455, the steam- 
er, passing up the Delaware river near Philadelphia, met three barges 
and a lighter upon a trip which the Columbia had been in the habit of 
making daily, and had frequently met similar tows in the same neigh- 
borhood. The court says that those in charge of the tows were justified 
in assuming that the Columbia would slow down, or that précautions 
would be taken in time to avoid endangering their safety, and that the 
Columbia would proceed as she had ordinarily done in such a man- 
ner as to avoid injury to the tow. In another case relating to the same 
steamer (The Columbia [D. C] 55 Fed. 767), the boat vyas held liable 
for injuries done to loaded barges, upon testimony showing that there 
was unusual motion in the water caused by the Columbia, which it was 
testified had slowed down before meeting the barges; but that the 
barge was under no obligation to anticipate that the Columbia would 
not slow sufficiently, as she had done upon previous occasions, and 
that the conséquences could not be realized until too late for the barge 
to avoid the accident. The case of The Monmouth (D. C.) 44 Fed. 809, 
held the Monmouth responsible for damages, in the following language : 

"The weight of testimony and of probabllity, upon ail the évidence, is that 
the steamer, through some préoccupation of her men, or false estimate of 
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distance, went nearer than iisual to the tow, and nearer than was safe at 
full speed, and that the accident arose from the fallure to use the customary 
and requisite caution when going so near." 

The gênerai principle deducible from thèse cases would seem to be 
that stated in the case of The Batavia, 9 Moore, P. C. 286, in which 
it was stated, that, if the steamer "was going at such a rate as made it 
dangerous to any craft which she ought to hâve seen, she had no right 
to go at that rate. At ail events, she was bound to stop, if it was nec- 
essary to do so, in order to prevent damage being done by the swell 
to the craft that were in the river." 

The rule is also stated in the case of The Morrisania, 13 Blatchf. 
512, Fed. Cas. No. 9,838, where Judge Hunt, the same judge who 
decided the case of The Daniel Drew, supra, said that the "undoubted 
right to the navigation of the river is subject to the restriction that it 
must be exercised in a reasonable and careful manner, and do no in- 
jury to others that care and prudence may avoid." 

In so far as déductions of principle can be made from the various 
statutes and cases, as illustrated by the above citations, it would seem : 
(1) That the boat causing the injury must be held responsible for any 
failure to appreciate the reasonable effect of its own speed and motion 
through the water at the particular place and under the particular 
circumstances where the accident occurred. (2) That boats in the 
neighborhood, which may be' reasonably expected to be afifected by the 
swells of the steamer causing the injury, are to be taken into considéra- 
tion, and that the officers of the steamer must use reasonable judgment 
and care, not only to see whether such an accident is likely to happen, 
but whether they hâve taken ail reasonable précautions to avoid such an 
accident, even when the resuit of former expérience has shown that, in 
the ordinary and usual course of events, the boat passed is likely to 
escape injury. (3) That the tug or smaller craft, if properly managed, 
with the tow properly arranged, has a right to assume that large craft 
will observe such précautions as are reasonable to avoid inflicting in- 
jury, and that thèse précautions will not be merely such as would be suf- 
ficient to produce ordinary and customary circumstances of passing. 
(4) That the tug or smaller craft, relying on the presumption that the 
larger craft will take précautions, is under no obligation to warn the 
larger craft, if the tug or smaller craft is in a proper place and navigated 
properly according to gênerai rules. 

From this view of the authorities let us look at the case at bar. The 
testimony shows that the Chapin is a large steamer, propelled by a 
screw, and creating a considérable swell. She passes up the East river 
and through the Sound on practically daily trips during the summer 
season, and is accustomed to frequently meet tows and scows. Her 
captain and mate must be held to be acquainted with the amount of dis- 
turbance which she créâtes moving through the water at her various 
rates of speed, and to be sufficiently informed upon ail matters con- 
nected therewith to estimate the effect of the passage of the steamer at 
any particular time upon boats either being overhauled or met with in 
the narrow channels of the East river and Long Island Sound. The 
fact that this accident happened under the conditions above stated of it- 
self shows that the Chapin was proceeding at such a rate of speed, and 
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oausing such swells, as to make it dangerous for scows laden in tlie 
cûstohiary rifattiifei', at least if, the Chapin passed within a distance of 
from 75 to 100 feet of the scows. Thèse facts wérè matters which the 
captain or pijot of the Chapin could take -into account in estimating the 
spéed and nearness with which the Chapin could pass a scow or a tow of 
scows, approaching in dayhght, with nothing to prevent the Chapin 
from choOsing her position and rate of speed. It would appear that 
the Chapin had slowed down and was proceeding at a somewhat slower 
rate of speed, :so. far as her engines \vere concerned; but there is 
nothing to rebut the testim'ony that the effect of the Chapin passing 
through the water was to cause swells, which were the only proximate 
cause of the injuries sustained. The Chapin niay hâve passed tows 
exactly similar to this numerous times, and the tows invariably hâve 
passed through the swells safely, but that fact would not relieve the 
officers of the Chapin from considering, upon this particular occasion, 
the amount of disturbance which was then being caused, and the efïect 
which that disturbance would hâve upon the scows which the Chapin 
was about to meet. The tow was in plain sight for a sufficient distance 
for the ofHcers of the Chapin to hâve formed an opinion and to hâve 
exercised judgment in directing the movements of their boat. It is 
considered that the oiïïcersin charge of the Chapin either relied upon 
their past expérience, and therefore made no attempt to estimate the 
necessities of the particular situation, or that from familiarity, or be- 
cause of freedom from previous accidents, thèse officers misjudged the 
efïect of the swells from their own boat. 

On either théory the Chapin must be held responsible, and the libelant 
may hâve a decree. 
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CPlstrict Court, B. D. New York. July 31, 1907.) 

Shippino— DuTT DP Steameb with Respect to Swell^Steuctukes at 
Dociî. 

The diity of a passing steamer with respect to causing aangerous swells 
Is the samé toward a floating dry doclî permanently located alongside of 
a pier as toward vessels in the same situation, and she is bound to exer- 
cise reasonable care to avoid causing injury to such dociî, having re- 
gard to the character of the structure and its greater liability to injury 
from its size and therefore longer si(bjection to the action of the swells; 
and it is also the duty of the ownei- of the dock to take into account the 
same liability to injury from swells and to make reasonable provisions 
against it.' 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, § 345. 

liiability of vessel for injuries caused by création of swell. see note to 
The Asbury Park, 78 O. C. A. 3.] 

Same— Ikjuet TO Floating Det Dock peom Swell. 

Libelants were the owners of a floating dry dock 278 feet long and 90 
feet wide permanently stationed alongside of a pier on East river by 
means of four very heavy vertical timbers or spiles driven aloiig the 
Bide of the pfer, to which the dock was secured by hieanS of yokes or eyes 
of heavy lumber built around the vertical timbers, allowlng the dock to 
move down and up as It was submerged or pumped ont, or as the tide fell 
. and rose. The large steamer Payne, owned by respondent, passed down 
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the river in tlae daytime at a distance of about 1,100 feet from the pier 
against a flood tide at a speed of 12 knots or morç ttirough the watei; 
and her large swell caused the doclc to oseillate to sucli extent as to brealî 
the end yokes and also one of the vertical tlmbers. Hëld, that the Payne 
was in fault for not reducing speed so as to avoid causlng such dangerous 
swells; that libelants were also in fault for failing to uiake better pro- 
vision against the action of swells from passing vessels by giving greater 
play to the yokes at the ends of the dock. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, § 345.] 

In Admiralty. 

John F. Foley, for libelant. 

William Greenough (James T. Kilbreth, of counsel), for respondent. 

CHATFIELD, District Judge. The libelants are the owners and 
proprietors of a stationary, but floating, dry dock, located at the 
south side of a slip between the piers at East Fourth and East Fifth 
streets, New York City. The dry dock consists of a pontoon or sub- 
merged structure, about 278 feet long, 90 feet wide, and about 11 feet 
deep. On this pontoon bulkheads arise for the entire length along 
each side, and the complète structure, up to a distance of about two 
feet from the top of the bulkheads, can be submerged to allow a ves- 
sel to pass in at the outside end of the dock. The total submerged 
draught is 33 feet. The pontoon being pumped out, the dock rises un- 
til the deck of the pontoon is out of water. In manner of construc- 
tion it is similar to other wooden dry docks, but it is stationary in 
the sensé that it is fastened by four extremely heavy vertical timbers, 
placed upon the south side of the dry dock and immediately along the 
face of the north side of the pier at East Fourth street. As the tide 
rises and falls, or as the pontoon of the dry dock is pumped out or 
submerged, the dock slides up and down next to thèse four timbers, 
while four yokes or eyes of heavy lumber, called "saddles," built 
around thèse vertical timbers, prevent the dock from moving in or 
out, upstream or downstream, and allow but slight play about the 
timbers themselves. Thèse four vertical timbers are sunk in the 
ground to a considérable depth, and make the dock stationary, with the 
exception of the up and down motion. The testimony shows that the 
libelants hâve maintained this dock, constructed in this fashion, for a 
considérable period at the same spot, and that the libelants hâve made 
claims for injuries occurring from the swells of passing steamers on 
some occasions. The testimony also shows that there is but one other 
dock of this particular style so far as its mode of fastening is con- 
cerned, in the waters around New York, and that that dock is in a 
protected basin, rather than alongside of a waterway used frequently 
by large vessels, as is the East river. 

The occurrence for which damages are asked was caused by the 
passage of the steamer William G. Payne down the East river, in the 
neighborhood of 11 :15 o'clock in the forenoon, upon the llth of 
June, 1905. At that time the tide had started to run up the river with 
the beginning of the flood; low water at Governor's Island having 
occurred in the neighborhood of 9 a. m., and the tides at the locality 
in question being less than an hour later than that at Governor's Islande 
The dock had been submerged in order to admit a boat, the steamer 
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Surprise, whîch was moored at the outside end of the Fourth Street 
Pier, ready to move into the dock. The testimony of the libelants is 
that the Payne passed within a few hundred feet of the dock, the dis- 
tance varying; but from a considération of ail the testimony and of 
the localities referred to, and taking into account the Third street reef, 
shown upon the government charts almost opposite Third street, it is 
believed that the Payne passed down outside of this reef some little 
distance, and probably 1,100 to 1.200 feet from the end of the pier 
where the Surprise was moored. The Payne was seen by the docking 
superintendent of the libelants, and, as she passed, he, as also some of 
the witnesses who were upon the Surprise, observed her swell, and 
watched it strike the Surprise and the dry dock. Under the action of 
the swell the Surprise was considerably tossed around, but her method 
of mooring by lines prevented any injury to her. The dry dock, how- 
ever, was carried up and down the timbers, and the yokes or saddles, 
passing around the outside and the inmost timbers or spiles, were bro- 
ken, while the saddles upon the spiles in the center were loosened. 
One of the spiles, which was testified to be about 33 inches square, 
and 58 feet long, with 16 feet of its length driven into the river bottom, 
was cracked, and injuries resulted for which the libelants charge that 
they sufïered damage for repairs, loss of service, and other incidental 
expenses to the amount of $1,501.43. The witnesses for the libelants 
estimate the speed of the Payne at from 13 to 15 knots an hour over 
the ground. The officers of the Payne say about 10 knots an hour, 
which is her rate of running under. one bell in slack water. Most 
of the witnesses for the libelants were of the opinion that the tide was 
running out, but, taking into account the lapse of time, it is believed 
that the respondent is right as to the condition of the tide, and that 
it was running up the river. If this were so, the Payne, when running 
against the tide, which had turned at least an hour before, in order to 
be going down the river at the rate estimated, must hâve made rapid 
progress through the water, even if running under one bell. The size 
of the swell dépends principally upon the speed of the boat through the 
water, although the progress of the swell along the shore would be 
retarded, and the waves would not move as rapidly down the river 
against the tide as they would with it. But the point with which we 
are interested is the size of the swells rather than their rate of pro- 
gression, and it is believed that the conditions shown indicate con- 
clusively that the swells were large, and that the Payne causes con- 
sidérable commotion for a boat of her size when under way. The re- 
sponsibility of a large boat such as the Payne, which is a screw 
steamer of considérable size, when passing up and down a narrow 
and much used waterway such as the East river, has been frequently 
considered in the courts. Many of thèse cases hâve been reviewed in a 
case recently decided by this court (Phœnix Towing & Transportation 
Co. V. The Chester W. Chaoin, 155 Fed. 854), and it is unnecessary to 
repeat that review hère. The cases, however, arising from damages 
to a structure either built upon the shore, or to a vessel moored at the 
shore, while based upon the same principles as those arising from 
damages to a vessel proceeding in the channel, show that the courts bave 
taken into account the condition, manner of construction, and location 
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ofthe structure or vessel along the shore in determining whether the 
injured party had used reasonable care on its part to avoid injury, even 
more strictly than they hâve considered the manner of fastening, and 
the seaworthiness of vessels in tows or craft injured by a large 
steamer when passing in midstream. Injuries occurring to a structure 
built upon or fastened to the shore are much fewer in number than 
those happening to floating, temporarily moored vessels, but the 
permanent character of such a structure evidently requires the ex- 
ercise of not only the same degree of care, but the considération of 
greater possibilities and more fréquent and long-continued subjection 
tç the svi'ells of passing steamers than would be necessary in the case 
of a vessel moving up and down the channel or fastened to a dock by 
lines. 

The responsibility of a vessel passing up and down a channel, with 
respect to the eflfect of its waves upon objects along the shore, is set 
forth in the case of The Rotherfield (D. C.) 123 Fed. 461, in the follow- 
ing language: 

"Where a vessel properly moored at a dock, at anehor, or not in motion, Is 
damaged by a vessel in motion, the presumption of law is that it was the 
fault of the one under way ; and it is presumptively liable until the contrary 
is shown, the burden of doing whieh is upon the vessel under way. The 
Morrisania, 13 Blatchf. 512, Fed. Cas. No. 9,838; The Tiger Lily (D. 0.) 11 
Fed. 745; The Worthington (D. C.) 19 Fed. 83G; The Drew (D. C.) 22 Fed. 
852 ; The Rhode Island (D. C.) 24 Fed. 295 ; The El Dorado (D. C.) 27 Fed. 
762; The Ogemaw (D. C.) 32 Fed. 919; The New Yorli (D. C.) 34 Fed. 757. 
The vessel in motion must exonerate herself from blâme by showing that it 
was not In her power to prevent the injury by adopting any practicable pré- 
cautions. The Virginia Ehrman, 97 U. S. 309, 24 L. Ed. 890; The Bridge- 
port, 14 Wall. 119, 20 L. Fid. 787. It is the duty of steamers passing docks 
or other mooring places to pass at such a rate of speed that no danger will 
resuit from her swell, or to pass at such a distance that no harm wili resuit 
to a vessel, lawfully there and properly moored, from the suction produced by 
her passage through the water or from her displacement wave, and she Is 
bound to know the effect of her swell. Spencer on Marine Collisions, § 72. 
'A steamboat passing in the vlcinity of other craft in shallow water is bound 
to use ail reasonable précautions to avoid doing them injury from the known 
suction she causes.' The Drew (D. C.) 22 Fed. 852. In that case Judge 
Brown says: 'The liability to do damage to boats lying in shallow waters 
through the swell and suction of her passage is a familiar fact.' 'The un- 
doubted rlght of the steamer to the navigation of the river is subject to the 
restriction that it must be exercised in a reasonable and careful manner, and 
do no Injury to others that care and prudence may avoid.' " 

The conclusion from an examination of the authorities and from 
the facts shown in this case is that the Payne was proceeding at a rate 
of speed and causing a swell which her officers should hâve been ob- 
servant of. If the swell which the Payne was causing upon this trip 
had inflicted injury upon a tow or a boat properly moored, the au- 
thorities seem to agrée that she would be responsible for the injuries 
caused, and there seems to be no reason why she should not be responsi- 
ble to the same extent to the dry dock itself . 

In the case of the dry dock there is nothing to indicate that the offi- 
cers of the Payne had any reasonable ground for supposing that the 
dock could be injured if boats properly rnoored at the same distance 
from the passing vessel would escape injury, and their duty, therefore, 
was the same as to such a vessel. 
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The ipeculiar construction and the permanent location of the dry dock 
seem to put an obligation upon its owners as well, which does not leave 
them free from: responsibility. Let us considbr the injury which was 
actuâlly caiised, and compare the movement of the dock, as shown by 
the injury, with the movements allowed' for by this method of fastening. 
The dock is 278 feet long, and it can readily be seen that if waves 
of a steamer should be so spaced that their distance from crest to crest 
caused the dry dock to swing in the direction ôf its longest dimension, 
with the cénter of the dock as a pivot ; that is, if the waves should be 
large enough so that but one wave should lift the dock at a time, the 
extrême end of the dock would describe a considérable arc, while the 
middle portion of the dock would not move far from the direct up 
and down line. In the same way, if the waves were large enough to 
give a twisting or up and down the river motion to the whole dock, 
the end would be thrown up or down to a much greater distance than 
the center of the dock. The effect would be like the movement of a 
walking beam, and the long arm made by one-half of the dock's length 
could not afïord much freedom of motion, if the saddles upon the outer- 
most and innermost timbers or spiles were so built around the spiles 
as to give little freedom except in a direct vertical line. It is not con- 
sidered that the method of fastening a dry dock by spiles and saddles 
is of itself négligent, nor is it considered that such a method of fasten- 
ing is unsuitable, if sufficient freedom of motion is provided for to 
meet the necessities of the locality and the possibilities of motion caused 
by passing steamers. But in the case at bar it appears to the court 
that the owners of the dry dock should hâve anticipated that the move- 
ment at the ends of the dock would be great enough, so that more op- 
portunity for such movement should hâve been provided than is shown 
by the testimohy was afïorded by the method of fastening in use. 

The Payne,, therefore, being négligent in proceeding in such a way 
as to produce an injury where under proper précautions no injury 
would hâve occurred, and under such circumstances as to make it a 
reasonable obligation upon the part of her olïîcers to anticipate prob- 
able injury, and, on the other hand, the dock having been so construct- 
ed and maintained as to indicate that its owners were not free from 
fault, this case would seem to be a proper opportunity for the applica- 
tion of the rule of divided responsibility and divided damage. De Lelle 
y. The Atalanta (D. C.) 34 Fed. 918. The libelants, therefore, may hâve 
a decree for one-half its provable damages, the costs of both parties 
to be divided. 



ENTWISLE V. SEIDT et al. 

(District Court, E. D. New York. August 16, 190T.) 

Bankruptcy— Suit bt Teitstee to Set Aside Tbansfees as Feaudttlent— 

SUFFICIENCY OF PbOOF. 

Evidence considered, and held InsufBclent to sustain the allégations of a 
blll flled by a trustée in bankruptcy to set aside certain conveyances made 
by the banlcrupt as made to hinder, delay, and def raud creditors, where 
the only wltnesses were the parties to the transactions iutroduced by com- 
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plalnant, each one of wbom testifled tbat tbe transfers were made in 
good falth and for a fair considération. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 0, Bankruptcy, { 462,] 

In Equity. 

Engel, Engel & Oppenheimer, for complainant 
Rudolph Marks, for défendants. 

CHATFIELD, District Judge. One Adolph Seidt was adjudicated 
a bankrupt upon an involuntary pétition filed on tiie 2d day of Sep- 
tember, 1902. His discharge, after opposition by creditors and a réf- 
érence to a référée as spécial commissioner, was granted upon the 19th 
day of October, 1905. Upon the hearing before the spécial commis- 
sioner most of the questions involveJ in this action were considered. 
On or about the 19th day of March, 1904, the trustée in bai kruptcy 
filed a bill of complaint in this court, under the provisions of the bank- 
ruptcy act of 1898, to set aside, vacate, and annul a certain instrument 
purporting to be a mortgage niade by the bankrupt and his wife to 
the défendant Solomon Neuman, thereafter assigned by the said Solo- 
mon Neuman to the défendant Max Cohen. Both the assignment and 
the mortgage hâve been duly recorded in the proper county. This 
mortgage and assignment covered lots situated at Rockaway, in this 
district. The bill of complaint also asks to hâve set aside, abrogated, 
and annulled a certain deed, dated August 30, 1903, made and ex- 
ecuted by the bankrupt and his wife to one Julius Mandel, since de- 
ceased, whose heirs at law hâve since been made parties défendant 
herein. The deed conveyed the equity of th: bankrupt in the same 
lots at Rockaway, and the complaint asks that title and possession of 
the said lands, free and clear of the foregoing mortgage, and of any 
other conveyance, liens, etc., be given to the complainant, the trustée 
in bankruptcy. The complaint also asks that the complainant recover 
from the bankrupt certain property and moneys, cons'sting of wines, 
Ijquors, cigars, etc., and certain outstanding accounts due the said 
bankrupt, or the avails thereof, on the ground that ail of this property, 
or the avails thereof, is now in the custody or control of the said bank- 
rupt, and was concealed by him from his trustée for the purpose ot 
defrauding his creditors. 

The défendants Adolph Seidt and his wife, Solomon Neuman, and 
Max Cohen hâve answered separately, denying the allégations of the 
complaint relating to the transactions by them. The défendant Julius 
Mandel appeared in the action by attorney, but did not file any plead- 
ing, and was in default at the time of his death. No pleading has been 
filed on behalf of his représentatives since the action was revived and 
continued as against them, and they appear to be in default. The al- 
légations of the complaint as to the transactions with Mandel are de- 
nied by the défendants Seidt and his wife, except that they admit 
executing the instrument in writing, and claim thit the deed was 
given, subject to the Neuman mortgage, in payment of ai existing 
debt, and that Mandel agreed to reconvey if the debt to him was paid 
by the bankrupt. The défendants also allège affirmatively, as défenses 
to the complaint, that the transactions in question were for a valid 
155 F.— 55 
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considération, without contemplation of insolvency, and not in pur- 
suance of a fraudulent schéma. 

The case has proceeded in a similar manner to that in which a suit 
on a bill in equity in the Circuit Court would be conducted, and by an 
order of this court a spécial examiner was appointed to take the testi- 
mony of the various parties. This testimony has been reported to the 
court, and the case argued and submitted. 

The witnesses called on behalf of the complainant are the défend- 
ants and the persons engaged as principals in the various transactions. 
Their examination was conducted apparently on the theory that they 
were biased witnesses, to such an extent that the complainant would 
not be bound by the statements made, and the direct-examination is 
in almost ail cases in reality cross-examination. But the complain- 
ant has presented no proofs showing any of the facts alleged, out- 
side of the testimony of thèse witnesses produced by himself, and 
aside from the gênerai situation there is nothing brought out to show 
bias nor fraudulent motives on the part of the parties to the transac- 
tion. The attorneys for ail the parties hâve so violated the rules of 
évidence that the most of the testifying has been done by the attor- 
neys, apparently without objection, and it is impossible, from a read- 
ing of the testimony as transcribed, to form an opinion as to whether 
the witnesses were telling the truth, or whether they were foUowing 
the lead of the testimony put into their moulhs by the questions of 
the attorneys. On the whole testimony it would appear that the com- 
plainant is bound by the statements of his own witnesses, and in every 
instance thèse statements show a valid considération and an actual 
transfer of property. There is no extraneous or disinterested testi- 
mony to prove the contrary. 

As to the mortgage in question the testimony shows plainly that the 
transaction occurred exactly as claimed by the bankrupt. It appears 
that the défendant Cohen, assignée of the mortgage, is a brother-in- 
law of the bankrupt, and the apparent object of the action, as far as 
the mortgage is concerned, is to show that Cohen purchased a valid 
mortgage for the benefit of the bankrupt, and, inferentially, with 
funds supplied by the bankrupt. But no évidence whatever is fur- 
nished as to thèse surmises, and no examination of the défendant 
Cohen as to the source of the funds with which he purchased the mort- 
gage, and no évidence of other witnesses as to where the money used 
by him was obtained, is offered. The complainant's case as to this 
mortgage rests merely upon the contradictory statements and the rath- 
er lame explanations of motive on the part of the défendant Cohen, 
who, nevertheless, is shown by the testimony to hâve actually pur- 
chased for a valid considération the assignment of the mortgage in 
question. 

As to thé third matter or cause of action in the complaint, relating 
to goods or accounts alleged to hâve been concealed by the bankrupt 
the complainant attempts to show that the bankrupt made large pur- 
chases and sold considérable goods on crédit within a shott period 
before his bankruptcy, and not only concealed some of thèse goods, 
but has disposed of them or sold them upon crédit, and coUected the 
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outstanding accounts, without turning the property or the money over 
to his trustée. But no évidence of any of thèse facts is offered. The 
testimony merely shows that the transactions occurred, and that the 
bankrupt does not explain, with any great degree of certainty or clear- 
ness, what became of the goods. He does testify that the goods were 
sold, and that he has none of the proceeds in his hands, and that no 
one is holding, or lias held, thèse goods or accounts for him. The 
matters contained in this third cause of action might properly hâve 
been the subject of an order to show cause, or a proceeding brought 
in bankruptcy to compel the défendant to account for and turn over 
thèse goods and proceeds, and were matters that should hâve been 
considered, as they apparently were, upon opposition to his discharge. 
In spite of thèse allégations and the charges made with référence 
thereto, the discharge of the bankrupt was granted after a hearing, and 
the proofs do not in any way trace the goods or the funds, so that 
any decree is possible. The parties who purchased the goods, or in 
whose hands they are alleged to be, are not défendants in this pro- 
ceeding, and, in so far as they were witnesses, denied the transac- 
tions, or testified that they were not holding any property or money 
for the bankrupt, and no decree can be given to the complainant with 
respect thereto. 

As to the second cause of action, relating to the deed of the equity 
in the lots at Rockaway, given to Julius Mande! by the bankrupt and 
his wife, there appears to hâve been a default. This equity of rédemp- 
tion is involved in the foreclosure suit now pending in the Suprême 
Court of the state of New York, for the county of Queens, upon the 
mortgage which is made the basis of the first cause of action in this 
suit ; and the trustée in bankruptcy is a party thereto, and has set up 
the allégations of this complaint as a défense therein. That suit was 
started before the commencement of this action, and while, because 
of the default, the complainant is entitled as a matter of law to a de- 
cree, nevertheless in equity there would seem to be no relief which 
this court should grant, as the complainant has his remedy at law in 
the foreclosure action, which was instituted prior to the beginning of 
this equity suit. 

Upon the entire matter, therefore, it is considered that no case has 
been made out, and that the bill of complaint must be dismissed. 



In re NBCHAMKUS et al. 
(District Court, E. D. New York. August 13, 1907.) 

BANKBUPTCY— VOIDABLB PKEFEBENCE— SUIT TO RECOVEB. 

In a proceeding by a trustée in banltruptcy to recover a horse which had 
been deliyered by the baniîrupt to a creditor as payment or security under 
circumstances which rendered It a voidable préférence, the fact that 
the creditor had expended money for keeping of the horse and for médical 
treatment is no défense ; any claim to recover such money beiug one whicli 
must be presented for allowance against the estate. 
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In Bankruptcy. 

Henry W. Sykes, for trustée. 

Bachrach & Berg, for Williamsburg Plumbing Supply Co. 

CHATFIELD, District Judge. This is an application to compel the 
Williamsburg Plumbing Supply Company to turn over to the trustée 
herein a horse of which the value is stated to be $175. It appears 
from the affidavits that one Morris Grossman is in business with Louis 
Fischman, at Nos. 1 and 3 Moore street, in the borough of Brooklyn, 
under the name of the Williamsburg Plumbing Supply Company. 
Grossman, in his replying affidavits, states that the bankrupts at the 
time of their bankruptcy owed his firm about $1,400 ; that some three 
or four months before the bankrupicy one of the bankrupts persuaded 
Grossman to cash a check for $200, which was returned unpaid; and 
that later this bankrupt gave to Grossman the horse in question, as he 
had no cash. Grossman states that he has expended for stable hire, 
médical attendance, etc., the sum of $104, as the horse was sick for 
about four months, and that he has only used the horse for about two 
months. The trustee's affidavit, and also the affidavit of the receiver, 
State that demand was made of Grossman for the horse, and that Gross- 
man agreed to pay the appraised value thereof, viz., $135, but that he 
refused to carry out his agreement. 

Under the admitted facts, the delivery of this horse was a voidable 
préférence, tending to hinder, delay, or defraud creditors, and the 
trustée is entitled to the possession of the horse. The referee's records 
show that Grossman has filed no claim against the estate in bankrupt- 
cy, and his time to do so has not yet expired. When Grossman took 
the horse, either as payment of the debt or as security, he must hâve 
contemplated the risïc of loss of use of the horse, either from illness or 
from any other source; and there is nothing in the papers to show 
whether the value of the services of the horse for the period during 
which Grossman has had him is more than the sum which Grossman 
has expended for his keep and care. If he has any claim for what he 
has expended, over the value of the use of the horse to him, he maj 
présent such a claim to the trustée and the court, and it can be con- 
sidered in the proper way, as an expense of the receiver; but the 
horse must be delivered to the trustée, and should be sold with the oth- 
er property, or under such terms as will be most advantageous to the 
estate. 

The bankrupt claims title to the horse in question, but he has con- 
sented to the détermination of this claim upon this motion, and has 
not raised any question of jurisdiction, so that it is unnecessary for 
the trustée to bring a separate action. 

The motion will be granted. 
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BIGBLOW V. CALUMET & HECLA MINING CO. et al. 
(Circuit Court, W. D. Michigan, N. D. April 12, 1907.) 

1. Monopolies— CoNTROL dp Competinq Corporation. 

ïhe control by one mining corporation organized under the laws of 
Michigan of another similar corporation engaged in a eompeting business 
In interstate and foreign commerce by acquiring a majority of its stoclc, 
or in part by acquiring stoclï and in part by soliciting and obtaining 
proxies from other stoelsliolders with tlie purpose and intention of eiimi- 
nating compétition and obtaining a monopoly of trade in their produets, 
eitber complète or part'al, Is in violation of the fédéral anti-trust law 
(Act Juiy 2, 1890, e. 647, V.G Stat. 209 [U. S. Comp. St. 1901, p. 3200]), whieh 
malses unlawful every combination in restraint of Interstate or foreign 
trade and commerce, and also of Pub. Acts Mich. 1899, p. 409, No. 255, as 
supplemented by Pub. Acts Mich. 1905, p. 507, No. 329, proliibiting ail 
comblnations entered into for the purpose and with the intent of establish- 
ing and maintaining a monopoly ; nor is sueh transaction relieved from 
Its Invalidity under the latter statute by Pub. Acts Mich. 1905, pp. 153, 
154, No. 105, whlch authorizes mining corporations of the state to pur- 
chase and own stock in other similar corporations. 

2. Same— FEDERAL Anti-Tbust Statute— Suit for Injukotion. 

A private party, who has sustained spécial injury by a violation of 
the fédéral anti-trust act (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. 
Comp. St. 1901, p. 3200]), may sue in a fédéral court for Injunction under 
the gênerai equity jurisdiction of the court, v?here, by reason of diversity 
of citizenship of the parties, the court has jurisdiction of the suit 

3. COBPOEATIONS — Suit by Stockholdek— Conditions Précèdent. 

A stockholder of a corporation may sue in a fédéral court to restrain 
another corporation which has obtained control of a majority of its stock 
from voting the same for the purpose of electing its own dii-ectors and 
eliminating compétition between the two companies In alleged violation 
of law and to the irréparable Injury of complainant as a stockholder, al- 
though the bill does not show a formai demand upon the directors to 
bring the suit as provlded by equity rule 94, even conceding tbat the right 
of action is In fact that of the corporation, where the allégations prima 
faeie négative collusion and tairly show that sueh demand would bave 
been unavailing, 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, §§ 
791-795.] 

4. Injunction— Spécial Injuet to Complainant. 

A bill by a stoclcholder of a corporation, who is also an offlcer and 
director to enjoin the voting of stock by anotber corporation for the al- 
leged purpose of changing the management in its own interést and creat- 
Ing an illégal monopoly to the détriment of the minority stockholders, 
shows sueh a spécial interést in complainant as distinct from the public 
and sueh threatened irréparable injury to his rights as to justify the 
granting of a preliminary injunction. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Injunction, §§ 305, 
306.] 

5. Same— Preliminary Injunction— Gbounds. 

The bill of a stockholder and supporting alBdavits hcld to make a 
showing which entitled him to a preliminary injunction to restrain de- 
fendant from voting stock to change the offieers and management of the 
corporation pending a hearing on the merits. 

In Equity. On application for preliminary injunction. 

Angell, Boynton, McMillan & Bodman and Taggart, Denison & 
Wilson, for complainant. 

Otto Kirchner, Chadbourne & Rees, and Butterfield & Keeney, for 
défendant Calumet & Hecla IVIining Company. 



870 155 FEDBEAL EBPOETBE. 

KNAPPEN, District Judge. The complainant is a citizen of Mas- 
sachusetts. The défendants, hereafter called, respectively, the Calumet 
& Hecla Company and the Osceola Company, are corporations organ- 
ized under the Michigan mining law, and engaged in the manufacture 
and sale of copper. The complainant, who is the président of, and a 
substantial stockholder in, the Osceola Company, filed his bill on the 
12th day of March, 1907, for the purpose of obtaining injunction, both 
temporary and permanent, restraining the Calument & Hecla Company 
from voting at the annual stockholders' meeting of the Osceola Com- 
pany (then appointed to be held on March 14, 1907) a large block of 
Osceola Company stock held by the Calumet & Hecla Company, as well 
as proxies for a large amount of other of such stock held by that Com- 
pany, upon the ground that the action of the Calumet & Hecla Company 
in buying and obtaining proxies for such stock constitutes an attempt to 
establish and maintain a monopoly of the business of mining, smelt- 
ing, refining, and selling copper, contrary to the Sherman anti-trust 
act, the Michigan anti-monopoly law, and common-law obligations. 
Upon the filing of the bill, an order was issued restraining the voting 
of such stock in advance of the hearing of the application for temporary 
injunction, except to the extent of adjourning the annual meeting. 
Hearing upon the application for temporary injunction has been had 
upon the bill, answer, and testimony by way of ex parte afïidavits filed 
on both sides. 

The Calument & Hecla Companv was organized in 1871, and capi- 
talized at $2,500,000, only $1,200,000 of which has been paid in. Its 
opération has been highly profitable ; the market value of its stock be- 
ing now about $90,000,000. The Osceola Company is capitalized at 
$2,403,750. It likewise has been profitably operated, having for the past 
20 years (except in 1903) paid dividends without interruption ; those 
paid in 1906 aggregating 64 per cent, of the par value of the stock, 
whose market value is now nearly six times the par value. The two 
mining companies are in active compétition with each other in the pro- 
duction and sale of copper throughout the United States and foreign 
countries ; the mining opérations of both being carried on in the upper 
peninsula of Michigan. 

Until 1905, companies organized under the Michigan mining law had 
no power to own stock in other mining companies in this state, although 
for many years they had been authorized to own stock in companies 
outside the' State. 2 Comp. Laws Mich. 1897, § 7012. In 1903, mining 
companies were given authority to hold stock in companies formed un- 
der the Michigan mining law or under any other laws for refining, 
smelting, or manufacturing ores, minerais, or metals. Pub. Acts Mich. 
1903, pp. 382, 383, No. 233. In 1905, corporations organized under the 
Michigan mining law were empowered to "subscribe for, purchase, 
own and dispose of stock in any company organized under this act, or 
under any other laws, foreign or domestic, for the purpose of mining, 
refining, smelting or manufacturing any or ail kinds of ores or miner- 
ais." Pub. Acts Mich. 1905, No. 105, pp. 153, 154. 

The testimony tends to show that Michigan copper, which is known 
commercially as "lake copper," is of a différent quality from that pro- 
duced elsewhere :n the United States, having superior tensile and tor- 
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sional strength, ductility, and conductivity, usually bringing in the mar- 
ket a slightly higher price than other copper; that the best grade of 
lake copper, called in the bill "prime lake copper," bas thus far been pro- 
duced only by five companies, in the following amounts annuallv. Calu- 
met & Hecla 100,000,000 pounds, Osceola 18,000,000, Quincy 18,000,- 
000, Tamarack 10,000,000, and Wolverine 10,000,000 ; the Calumet & 
Hecla Company thus producing over 75 per cent, of the aggregate — 
défendants' testimony tending to show that at least five other Michigan 
mines are producing copper, aggregating over 11,000,000 pounds an- 
nually, which rightly treated would be equally good. It is undisputed 
that for certain purposes lake copper is préférable to any other copper, 
and the testimony tends to show that the United States government, 
in its purchases of unmixed copper for the manufacture of cartridge 
cases, buys only lake copper, and thus far bas specified only Calumet 
& Hecla, Osceola, Quincy, and Tamarack. It is undisputed that of the 
1,000,000,000 pounds of copper produced annually in the United States 
(which is considerably more than produced in ail other countries) lake 
copper constitutes one-quarter or one-fifth, about one-half of which 
amount is produced by the Calumet & Hecla Company. The testimony 
tends further to show that since the 1905 amendment to the Michigan 
mining law the Calumet & Hecla Company bas embarked upon a pro- 
nounced policy of expansion; that it bas expended from $2,000,000 
to $3,000,000 in exploring mines on lands of other companies, and sev- 
eral million dollars in the purchase of stocks in competing mining com- 
panies, and that it has taken options on stocks of other mining com- 
panies. The companies in which such interests bave lately been ac- 
quired include the Centennial, Allouez, La Salle, Gratiot, Manitou, 
Frontenac, Superior, and others, some of which mines are now com- 
pétitive and productive, others of which are still in the exploratory 
stage ; the Calumet & Hecla Company owning in most of thèse com- 
panies a majority interest, and in one or more cases the entire. As a 
part of this policy of expansion, the Calumet & Hecla Company has 
increased its own land holdings from about 2,?00 acres to about 50,000 
acres ; the land holdings of the companies in which interests hâve been 
acquired bringing the aggregate holdings of land to above 70,000 acres. 
The testimony further tends to show that within a few months before 
the date fixed for the 1907 annual meeting of the Osceola Company the 
Calumet & Hecla Company quietly bought up a large amount of Os- 
ceola stock ; the management of the Osceola Company knowing nothing 
of such purchase until February 20th (23 days before the proposed an- 
nual meeting), on which date 20,000 shares were transferred to the 
Calumet & Hecla Company on the books of the Osceola Company, and 
the Calumet & Hecla Company also being the owner of additional 
holdings not of record, the amount of which is not shown, except that 
the answer of the défendant says that its holdings are less than a ma- 
jority, which majority would be about 48,000 shares. On February 
21, 1907, the Calumet & Hecla Company sent, in its own name, to ail 
the stockholders of the Osceola Company whose names and addresses 
it could learn, a circular letter in which the Calumet & Hecla Company, 
"as the largest stockholder of the Osceola Consolidated Mining Com- 
pany," asked that ail Osceola stockholders who should be willing to 
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intnist the management of the company to a board of dîrectors "the 
majority of whom should be selected" from a list given in the letter 
(who in fact were représentatives of the Calumet & Hecla Company) 
appoint as their proxies three Calumet & Hecla représentatives named 
therein, one of whom is the vice président of that company. The testi- 
mony tends to show that on the same Slst day of February the Calu- 
met & Hecla Company wrote to complainant, as président of the Os- 
ceola Company, a letter stating that the Calumet & Hecla Company 
had become the largest shareholder of record in the Osceola Company, 
and expected to "elect a majority of the directors at its annual meeting, 
March 14th, next," and requesting that until such élection no contract 
be entered into by the président, directors, or agents of the Osceola 
Company which by its terms was not to be performed entirely during 
the term of the présent board of directors (which would naturally then 
extend but a few weeks longer), especially contracts for the sale of its 
copper product or for the purchase of coal, contracts with railways and 
miUs, for the sale of lands or for the location of mills. The manifest 
purpose of the Calumet & Hecla Company in sending this letter was to 
prevent the Osceola Company from entering into any contracts, or 
assuming any obligations, which could conflict with the management of 
the Osceola Company by the Calumet & Hecla Company in case the 
latter should secure such expected control. The case presented fairly 
tends to show that the Calumet & Hecla Company bought its holdings 
of Osceola stock, and procured the proxies referred to, with the inten- 
tion, if possible, of thereby controUing the management of this compet- 
ing company, with which it had previously no connection by way of 
stock ûwnership or otherwise, and of turning out the présent manage- 
ment of the Osceola Company ; that it would hâve bought a controUing 
interest had such interest been readily acquirable on satisfactory terms ; 
ànd that it has obtained enough proxies, together with its own stock 
holdings, to elect a controUing majority of the board of directors of the 
Osceola Company, and at the time the bill was filed was intending to 
so vote such shares and to so act. 

The Kearsarge Iode runs through the mines of the Calumet & Hecla, 
Osceola, Centennial, Allouez, La Salle, and Gratiot. The testimony 
tends to show that the Calumet & Hecla Company proposes by com- 
bining the Osceola with its other holdings to operate that company, 
the Calumet & Hecla, Centennial, Allouez, and possibly other mines, 
by sinking through Osceola lands shafts for other mines, shafts for 
the Osceola through the lands of other companies, and using for some 
or ail of thèse mines on the Iode drifts or openings from the lands of 
other mines, using machinery in common to some extent for two or 
more of such mines, including the Osceola, and having ores from ail 
thèse mines stamped, smelted, refined, and sold through Calumet & 
Hecla agencies; that the Osceola's product is now, and for a long 
time has been, sold through the United Metals gehing Company, with 
which the Calumet & Hecla is not in sympathy ; that the Osceola, in 
connection with two other mines, owns a smelter and is interested in 
a chemical company, the use of both of which the Calumet Sr Hecla 
Company proposes to dispense with. Complainant's affidavits tend 
to show that such proposed change of policy and management, in- 
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cluding such proposed interuse of shafts, drifts, and machinery, would 
be injurious to the interests of the Osceola and its stockholders, through 
the increased danger of fire, péril to life, and ctherwise; that tlie 
management of the Calumet & Hecla Company has been, and is, ex- 
travagant, and it is only by reason of the phénoménal richness of its 
ores that its management has been profitable; that the alleged ex- 
travagant management of the Calumet & Hecla Company applied to 
the Osceola ores would render the opération of the latter company 
unprofitable, would depress stock values, and would grcatly injure 
complainant and other minority stockholders in the Osceola Company. 
Complainant's testimony further tends to show that the control of the 
copper output of the mines of Michigan would establish an absolute 
and complète monopoly in the production of the best grades of copper, 
independently of the ownership of any mines now in opération with- 
in the United States or elsewhere, and would permit the raising of 
the price of such copper; that the control of the Calumet & Hecla 
and the Osceola mines by one corporation will tend to create a practical 
monopoly in the supply of such copper so used and would eliminate 
ail compétitive bidding as between the two companies, thus creating 
a monopoly in the supply of such copper ; that such control of the Os- 
ceola Company by the Calumet & Hecla Company would resuit in at 
least a partial monopoly in prime lake copper; that the acquisition of 
the Tamarack and Quincy mines would make such monopoly com- 
plète; and that the efïect of the control of the Osceola Company by 
the Calumet & Hecla Company would of itself enable the latter to 
raise the price of prime lake copper. 

The bill allèges that lake copper is used in ail branches of the arts 
in enormous quantities, and is used and sold outside the state of 
Michigan, being delivered by the companies producing it to ail parts 
of this and foreign countries; that the Osceola Company is in active 
compétition with the Calumet & Hecla Company in producing and 
selling such copper throughout the United States and in foreign 
countries; that each of said companies is engaged in Interstate and 
foreign commerce; that the action of the Calumet & Hecla Company 
in so attempting to secure control of the Osceola Company, including 
the élection of its board of directors, is a part of the gênerai plan of 
the Calumet & Hecla Company to secure control of practically the 
entire output of lake copper, and thereby secure a complète and ab- 
solute monopoly of the product of such copper throughout the United 
States, and especially of such prime lake copper ; and that such pur- 
chase of stock and procurement of proxies are ultra vires and confer 
no authority upon the Calumet & Hecla Company to vote the same. 

The défendant, both by answer and affidavits, disputes many of 
complainant's allégations of fact, expressly denying that it is intend- 
ing or attempting to obtain a monopoly or control either of prime 
lake copper or of lake copper generally, and denying that its control 
of the Osceola Company would or could accomplish such monopoly, 
complète or partial. It disclaims any intention to operate the Osceola 
Company to the injury of the minority stockholders; allèges thât the 
majority of the stockholders of that company are dissatisfied with 
the présent management, and that it intends to make the opération 
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of the Osceola Company's property more profitable to the latter's 
stockholders than heretofore. It submits that the acts complained 
of do not ôffend against either the fédéral anti-trust act, the Michigan 
anti-monopoly act, or common-law equity principles ; that if the acts 
complained of are unlawful the remedy by injunction may be invoked 
only by the Attorney General of the United States, or the Attorney 
General or prosecuting attorneys of the state of Michigan; that, if 
such injunctive relief may be given to a private party, it can be given 
only to the Osceola Company; that complainant, as a minority stock- 
holder, has shown no right to act on behalf of the corporation; that 
no peculiar injury to complainant, actual or threatened, is alleged; 
and that, upon the face of the testimony presented, an injunction in 
advance of final hearing woûld be an unwarranted divesting of prop- 
erty rights and an unwarranted disturbing of the existing status. 

1. The bill plainly allèges a violation of law, unless the transaction 
complained of is made lawful by the fact that the alleged attempted 
monopoly is proposed to be accomplished by means of a control of 
stock in a competing company, rather than by direct previous agree- 
ment between the two companies. The allégation is, in substance, 
that the stock has been purchased, and the proxies obtained, for the 
purpose of suppressing compétition between two otherwise competing 
companies, and that the proposed control will in fact enable the cré- 
ation of a monopoly, The formation of a monopoly for the purpose 
of suppressing trade or commerce is unlawful, both at common law 
(Richardson v. Buhl, 77 Mich. 633, 43 N. W. 1103, 6 L. R. A. 457 ; 
Hunt V. Riverside Co-operative Club, 140 Mich. 548, 104 N. W. 40, 
113 Am. St. Rep. 430; Chesapeake & Ohio Fuel Co. v. U. S., 115 Fed. 
610, 53 C. C. A. 356), and under both the fédéral and state anti-trust 
laws. The fédéral act provides that every combination in restraint of 
trade or commerce is illégal. Act Julv 3, 1890, c. 647, 36 Stat. 309 
[U. S. Comp. St. 1901, p. 3300]. As said by Judge (now Justice) Day, 
in Chesapeake & Ohio Fuel Co. v. U. S., 115 Fed. 619, 53 C. C. A. 365: 
"Ail contracta and combinations are declared illégal if in restraint of 
trade or commerce among the States." Under the Michigan statute, 
a trust is a "combination of capital, skill or arts by two or more 
persons, firms, partnerships, corporations or associations of persons, 
* * * (3) to prevent compétition in manufacturing, making, trans- 
portation, sale or purchase of merchandise, produce or any commod- 
ity," and it is declared to be unlawful, against public policy, and 
void for two or more persons or corporations to '.'pool, combine, or 
directly or indirectly unité any interests that they may bave connected 
with the sale or transportation of any such article or commodity, that 
its price might in any manner be affected." Pub. Acts Mich. 1899, p. 
409, No. 355, The supplementary and declaratory act of 1905 pro- 
vides that: 

"Ail combinations of persons, partnerships or corporations made or en- 
tered into for the purpose and wlth the intent of establishlng and malntam- 
ing, or of attempting to establish or maintaln, a monopoly of any trade, pur- 
sult, Evocation, profession or business, are hereby declared to be against 
public policy, Illégal and vold." IMb. Acts Mich. 1905, p. 507, No. 329. 
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It îs not necessary under either the fédéral or state statutes that a 
complète monopoly be effected. It is sufficient if it tends to that end, 
and to deprive the public of the advantages which flow from free com- 
pétition. U. S. V. E. C. Knight Co., 156 U. S. 16, 15 Sup. Ct. 249, 
39 L. Ed. 335; Northern Securities Co. v. U. S., 193 U. S. 332, 24 
Sup. Ct. 436, 48 L. Ed. 679 ; Hunt v. Riverside Co-operative Club, 
140 Mich. 547, 104 N. W. 40, 112 Am. St. Rep. 420. The above- 
quoted language of both the fédéral and state statutes is in terms broad 
enough to cover any means purposely adopted for, and manifestly 
adapted to, the accomplishment of the unlawful purposes. It seems 
clear that, under the décision in Northern Securities Co. v. U. S., 193 
U. S. 197, 24 Sup. Ct. 436, 48 L. Ed. 679, the création of a monopoly 
by way of stock purchase and control offends against the statute. In 
that case, at page 331 of 193 U, S., and page 454 of 24 Sup. Ct. [48 
L. Ed. 679], it issaid: 

"It (the Sherman anti-trust act) does embrace and déclare to be Illégal 
every contract, eombination, or conspiracy, in whatever form, of whatever 
nature, and whoever may be the parties to it, which directly or necessarily 
opérâtes in restraint of trade or commerce among the several states, or with 
foreign nations." 

The distinction recognized in Davis v. A. Booth & Co., 131 Fed. 
31, 65 C. C. A. 269, and in Northern Securities Co. v. U. S., between 
cases of outright purchase of the entire property of the absorbed com- 
pany, and cases of eombination of owners and property under one 
management, where each owner's interest is continued in the eombina- 
tion, would seem to place a eombination by way of stock purchase and 
stock proxies within the prohibition of the statute. In the late case 
of Dunbar v. American Tel. & Tel. Co., 79 N. E. 427, 224 111. 9, the 
Suprême Court of Illinois has directly held that, where a corporation 
purchased the majority of the stock of another corporation, it is suffi- 
cient to condemn the transaction as unlawful, if its tendency is to re- 
strain compétition. This principle is impliedly recognized in Clark 
& Marshall on Private Corporations, § 652 (14). Nor can the fact 
that the alleged monopoly is proposed to be effected in part by the hold- 
ing of proxies relieve an otherwise unlawful transaction of its unlaw- 
ful character. If the object of obtaining the proxies was, as alleged, 
to create a monopoly, it is within the manifest prohibition of the law. 
The identity of the two corporations is maintained, and the eombina- 
tion is as effective as if a lease of the corporate property had been 
given. 

The fact that the Michigan mining statute of 1905 gave the Calumet 
& Hecla Company power to purchase and own stocks in other mining 
corporations is invoked as making lawful the monopolistic control 
obtained through such purchase. The proposition is, in other words, 
that the Michigan statute gives the right to do the act complained of. 
Pub. Acts Mich. 1905, p. 153, No. 105. But this statute must be read 
in connection with the avowed policy of the state as expressed by its 
statutes. Distilling & Cattle Feeding Co. v. People, 156 111. 491, 41 
N. E. 188, 47 Am. St. Rep. 200. When the amendment above referred, 
to was passed, the statute of 1899, above referred to, was in force. 
The same Législature which passed the mining amendment of 1905. 
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later passed Act No. 339, p. 508, Acts 1905, "supplementary to, and 
declaratory of," the anti-monopoly act of 1899, containing the ex- 
press provision before quoted, and in addition thereto exceptionally 
drastic provisions designed to prevent monopolies, total or partial, by 
whatever means accomplished. The resuit of thèse two statutes is 
that power was given to the Calumet & Hecla Company to purchase 
stock in the Osceola Company, but ttie right to exercise that power in 
violation of the anti-monopoly statutes of the state was not given. For 
the reasons stated, the conclusion reached is that the bill sufficiently 
allèges an unlawful combination. 

2. The question whether a bill for injunctive relief can be main- 
tained under the fédéral anti-trust act at the instance of a private 
party is not free from difficulty. It is strenuously contended that 
under neither the fédéral anti-trust act nor the state act can relief 
by way of injunction be granted to a private party; that section 4 
of the fédéral act, which provides for injunctive relief, is expressly 
limited to suits broûght at the instance of the Attorney General; and 
that section 7 of the fédéral act, giving to an injured party a right of 
action at law for treble damages, considered in connection with sec- 
tion 4 referred to, by necessary implication excludes the right of a 
private party to maintain any suit except that for treble damages un- 
der section 7, regardless of the gênerai équitable jurisdiction of the 
court. Some of the cases cited affirm this contention. Others of them, 
in my judgment, do not, but, on the contrary, recognize the rule that 
the prohibition against injunctive relief under the fédéral act is lim- 
ited to Suits brought for injuries common to the gênerai public, and 
that under the gênerai jurisdiction of equity relief may be granted to a 
private party against violations of the anti-trust act. 

In Blindell v. Hagan (C. C.) 54 Fed. 40, and Id., 56 Fed. 696, 6 
C. C. A. 86, relief was asked, first, under the fédéral anti-trust act; 
and, second, under the gênerai equity jurisdiction of the court. The 
district judge held that no one but the Attorney General could file a 
bill under the anti-trust act, but that, as the court had jurisdiction of 
the case by reason of diverse citizenship of the parties, it could grant 
relief upon the grounds oï inadequacy of légal remedy and the pré- 
vention of multiplicity of suits. The relief granted was given none 
the less on account of the unlawful combination in restraint of trade. 

In Pidcock v. Harrington (C. C.) 64 Fed. 831, complainant express- 
ly disclaimed any right to relief under the gênerai equity principles 
of the common law, and planted himself solely . on the Sherman act. 
The district judge sustained a demurrer to the bill. The décision was 
not reviewed. It does not appear that there was diverse citizenship 
of the parties, and thus that the court would hâve had jurisdiction of 
the case but for the fédéral question. 

In Gulf, C. & S. F. R,y. Co. v. Miami S. S. Co., 86 Fed. 407, 30 C. 
C. A. 143, it waS' held that no case was stated under either the fédéral 
anti-trust act or the common laW; but it was said: 

"We do not doubt the gênerai jurisaietlon of the Circuit Cîourt as a court of 
equity to alEord préventive relief, in a proper case, against threatened injury 
about to resuit to an indivldual, for any unlawful agreement, combination or 
conspiracy in restraint of trade." 
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In So. Ind. Exp. Co. v. U. S. Exp. Co. (C. C.) 88 Fed. 659, and Id., 
93 Fed. 1033, 35 C. C. A. 173, heard on demurrer to bill, the acts com- 
plained of were entirely îawful uniess by reason of the fédéral anti- 
trust act. It was held that under that law a private party could not 
obtain relief by bill in equity. It does not appear that the court had 
jurisdiction by reason of diverse citizenship. 

In Metcalf v. American School Furn. Co. (C. C.) 108 Fed. 909, and 
Id., 113 Fed. 1030, 51 C. C. A. 599, heard on motion for temporary 
injunction and on demurrer to the bill, complainant sought, first, relief 
against the monopoly created by the absorption of the Buffalo Com- 
pany by the American School Furniture Company, and, second, the 
assessraent and collection in the equity suit of the treble damages given 
by the seventh section of the fédéral anti-trust act. The district judge 
held that thèse damages were recoverable only in an action at law for 
the sole benefit of the complainant, while the équitable relief was for 
the benefît of ail interested in the corporation, and that the bill was 
thus multifarious. The right to équitable relief was not, however, 
denied, but expressly affirmed. After the bill had been amended by 
eliminating the demand for treble damages, and upon hearing upon de- 
murrers and pleas to the amended bill ([C. C] 133 Fed. 115), the district 
judge held that the bill presented no case except under the fédéral 
anti-trust law, and that under that law suit for injunctive relief could 
be brought only at the instance of the Attorney General. This déci- 
sion has not been reviewed. 

While the décisions referred to are entitled to great respect, they do 
not commend themselves to my judgment so far as they deny the right 
of a private party, who has sustained spécial injury by the violation 
of the anti-trust act, to relief by injunction under the gênerai equity 
jurisdiction of the court. As already seen, the cases referred to do not 
generally announce such rule. 

The case of Minnesota v. Northern Securities Co., 194 U. S. 48, 70. 
73, 34 Sup. Ct. 698, 48 L. Ed. 870, does not, to my mind, assert the 
rule contended for by défendant. On the contrary, it seems to recog- 
nize by implication a contrary rule. In that case, which was decided 
since the décisions in ail the cases referred to above, the state sought re- 
lief under both the Minnesota statute and the fédéral anti-trust act. 
It was held that relief could not be given under the Minnesota statute 
for lack of diverse citizenship of the parties, nor under the fédéral 
statute because the injury alleged to hâve been sustained by the state 
was not direct or spécial, but only "remote and indirect; such an in- 
jury as would come alike, although in différent degrees, to every in- 
dividual owner of property in a state by reason of the suppression, in 
violation of the act of Congress, of free compétition between interstate 
carriers engaged in business in such state; not such a direct, actual 
injury as that provided for in the seventh section of the statute." It 
was accordingly merely held (so far as right to relief under the fédéral 
anti-trust act is concemed) that the intention of the statute was "to 
limit direct proceedings in equity to prevent and restrain such viola- 
tions of the anti-trust act as cause injury to the gênerai public, or to 
ail alike, merely from the suppression of compétition in trade and com- 
merce among the several states and with foreign nations, to those in- 
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stituted in the name of the United States under the fourth section of 
the act, by district attorneys of the United States, acting under the di- 
rection of the Attorney General." 

I cannot overlook the fact that the fédéral anti-trust act is highly 
remédiai. Its apparent object is not to restrict, but to extend, remé- 
dies. The seventh section gives the Circuit Courts jurisdiction with- 
out respect to the amount in controversy, allows threefold damages 
and the costs of suit, including a reasonable attorney's fee. The very 
pénal provisions invoked by defendant's counsel as requiring a strict 
construction of the act are but évidence of the highly remédiai nature 
of the statute, and I am loath to conclude that a statute of this nature 
should be construed as taking away the otherwise existing jurisdiction 
of equity to afford relief. In this case jurisdiction is conferred by the 
diverse citizenship of the parties. 

The case of In re Lennon, 166 U. S. 548, 17 Sup. Ct. 658, 41 L. Ed. 
1110, is not without pertinency. It was there held (under habeas corpus 
proceedings alleging lack of jurisdiction) that a bill in equity was prop- 
erly filed by one railroad company against other railroad companies 
under the interstate commerce act of February 4, 1887, c. 104, 24 Stat. 
379 [U. S. Comp. St. 1901, p. 3154], to restrain the refusai to afford 
equal facilities to the Connecting line, as exhibiting a case arising under 
the laws of the United States, namely, the interstate commerce act. 
The court there said (page 554 of 166 U. S. and page 660 of 17 Sup. Ct. 
[41 L. Ed. 1110]): 

"Cases arising under the laws of the United States are such as grow ont of 
the législation of Congress, whether they constitute the rlght or privilège, or 
claim, or protection, or défense of the party, in whole or in part, by whom 
they are asserted." 

It is noticeable that the act there in question expressly provided for 
relief to the injured person either by suit against the ofïending carrier 
or through complaint to the commission (sections 8 and 9), but not for 
injunction, except under circumstances not existing, and by methods 
not employed in the suit in question. 

The bill allèges that the complainant's remedy at law is inadéquate, 
and it may well be. It is fairly inferable from the case presented that, 
if the control of the Osceola Company by the Calumet & Hecla Com- 
pany is had, a complète révolution in the management and in the meth- 
od of opération of the former company will take place. To prove dam- 
ages as resulting from such a combination, in view of the complète 
change of methods intended, and under an entirely new management, 
may well be difficult. The reasons for such difficulty seem too appar- 
ent to require élaboration. The Michigan statute, however (Pub. Acts 
Mich. 1899, p. 409, No. 255), contains no express provision for injunc- 
tion suits by the district attorney or prosecuting attorneys, although 
"for a violation of any of the provisions of the act" it authorizes the 
institution of "proper suits or quo warrant© proceedings in a court of 
compétent jurisdiction," which is recognized as giving authority to 
maihtain injunction suits to restrain violations of the anti-trust law. 
Hunt V. Riverside Co-operative Club, supra. It is therefore not neces- 
sarily subject to the same considérations as the fédéral statute. 
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In my opinion, under the case hère presented, the objection that rem- 
edy by injunction cannot be afforded at the instance oi the injured party 
should not be sustained. 

3. It is contended that under the case made by the bill the griev- 
ance complained of is that of the Osceola Company, and that com- 
plainant, as a stockholder in that company, has not complied with gên- 
erai equity rule No. 94, adopted to prevent a collusive conferring of 
jurisdiction. The authorities agrée that, where the rehef is sought 
for the benefit of the corporation, the complaining stockholder must 
show that he has exhausted ail means within his reach to induce the 
corporation to take action, to the extent of formally making demand 
for action upon the board of directors (and, as held in some cases, even 
upon the stockholders), unless it appears that such démand would be an 
idle ceremony. It is clear that such demand upon the stockholders 
would hâve been, in this case, an idle ceremony, as a majority of the 
stock is apparently controlled by the Calumet & Hecla Company. 
Moreover, but 22 days intervened between February 20th and March 
14th, and the mining law required four weeks' publication of notice 
for spécial stockholders' meeting. 2 Comp. Laws Mich. 1897, § 6999. 
The bill allèges that the suit is not collusive; that complainant had 
consulted with a majority of the directors, ail of whom expressed their 
opinion that the corporation should not bring the suit, in view of the 
antagonism thereto on the part of the majority of the stockholders, 
and in view of the near expiration of their terms as directors. Assum- 
ing that the relief asked for belongs to the corporation, the question 
is : Does the bill show that demand upon the directors to bring the suit 
would be an idle ceremony? This hearing is not upon demurrer to the 
bill, but upon answer and affidavits. There is force in the suggestion 
that the directors might properly be adverse to taking corporate action 
under the circumstances stated, and that under the allégations referred 
to there is as much ground for an inference that the board, if formally 
called together, would hâve declined to take corporate action, as in 
a case where individual directors are known to favor the situation com- 
plained of. The allégations prima facie négative collusion. If upon 
final hearing the jurisdiction of this court should be found to rest upon 
collusion, the bill would be then dismissed. The fact that the original 
bill did not allège compliance with rule 94 is not material. The amend- 
ed bill was filed as a matter of right. On this hearing relief can be 
given on the amended bill with the same efïect as if it were an orig- 
inal bill. 

It is not clear, however, that the grievance complained of belongs 
solely to the corporation. An action at law for the recovery of dam- 
ages on account of the acts sought to be enjoined would accrue to in- 
dividual stockholders, under section 7 of the fédéral act and the elev- 
enth section of the Michigan statute. Metcalf v. American School 
Furn. Co. (C. C.) 108 Fed. 909, 912; s. c. (C. C.) 122 Fed. 115, 116. 
The right of the complainant to maintain the bill for his personal in- 
terest is recognized by respectable authorities. High on Injunctions 
(4th Ed.) § 1227, and cases cited; Dunbar v. American Tel. & Tel. 
Co., 79 N. E. 423, 234 111. 9. If the Osceola Company was not a nec- 
essary party, and the bill is maintainable upon gênerai equity princi- 
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pies, this court would hâve jurisdiction through diversity of citizen- 
ship, and thus the case would not be within the mischief aimed at by 
the rule in question. 

4. It is dontended that the bill does not allège a threatened, direct 
injury to complainant from the proposed monopoly charged, beyond 
such injury as would be sufïered by the gênerai public, and that 
irréparable injury is not sufficiently alleged to justify injunction. The 
seventeenth paragraph of the bill allèges that if the Calumet & Hecla 
Company shall secure the intended control of the Osceola Company 
it will be able to, and will, control the Osceola Company in its own 
interests, and not in the interests of complainant and other stockholders 
similarly situated ; that the officers of the Osceola Company will hâve 
no independence of action in the management of that company's af- 
fairs ; and that thereby complainant and other stockholders will suffer 
great loss and damage. As before said, this hearing is not on demur- 
rer to the bill. The paragraph in question must be construed in con- 
nection with the other paragraphs of the bill and the case presented up- 
on this application. The bill allèges that the complainant is director 
and officer of the Osceola Company, and defendant's affidavits allège 
that he receives a substantial salary. It is alleged that the Calumet 
& Hecla Company proposes to oust the présent directors, including 
the complainant, as a director and officer. Complainant's affidavits 
tend to show that the Calumet & Hecla Company proposes to revo- 
lutionize the method of opération of the Osceola mine, both in mining, 
manufacturing, and selling, and in the interuse of shafts, drifts, and 
openings, and that the proposed methods, if applied, will injure the 
value of complainant's stock. Surely injuries such as thèse are dis- 
tinct from such as would be sufïered by the gênerai public through 
the création of a monopoly, and are injurious not only to the cor- 
poration as an entity, but to the individual stockholders. Moreover, 
under the anti-trust laws, if an unlawful monopoly is created, the Osce- 
ola Company would be subject not only to fine, but to forfeiture of 
franchises, notwithstanding the monopoly is created by action of the 
stockholders rather than Jdv corporate action. Clark & Marshall on 
Private Corporations, § 314 (R). Thèse injuries likewise are distinct 
from those suffered by the gênerai public. If the injuries referred to 
shall be suffered by complainant, they are properly termed irréparable. 
High on Injunctions (4th Ed.) § 1237, and cases cited. 

6. It is urged that the case made by complainant's bill and affidavits 
is fully met by defendant's answer and affidavits; that it is clearly 
shown that no combination in restraint of trade is actually threatened, 
or is possible; that this suit is a mère attempt on the part of minority 
stockholders to maintain themselves in power; that complainant and 
his associâtes are shown to hâve abused their trusts; that the pro- 
posed action sought to be restrained is in the best interest of the Osce- 
ola Company and its stockholders; that the injunction should be de- 
nied for thèse reasons, and for the further reason that it would vio- 
late the fundamental rule which fOrbids the disturbing, by injunction, 
of vested rights and existing status. In this connection, the apparent 
fact that the Calumet & Hecla Company bought its Osceola stock not 
merely for investment, but for the purpose of intervening in the man- 
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agement of the affairs of a competing company, is worthy of consid- 
ération. The fact that the answer completely dénies the equity of the 
bill does not require a refusai of the injunction, nor should the court 
upon this hearing, and from afïîdavits, détermine litigated questions 
of fact. It may be that upon the final hearing it must be held that com- 
plainant's case is completely overthrown. It is apparent, however, that 
if complainant shall sustain, on final hearing, the case presented by 
his bill, he is entitled to relief, unless it shall be found that the right 
belongs to some one other than complainant. The court is not to 
be understood as expressing an opinion upon the merits. It is suiîfi- 
cient for the purposes of this hearing that the court be convinced that 
Upon the pleadings and upon the évidence a case is presented which 
makes the transaction a proper subject of investigation in a court of 
equity; or, otherwise stated, that complainant has a fair question to 
raise as to the existence of such right. It is in this view that the tes- 
timony favorable to complainant's case has been so fully set out. The 
court cannot say upon this application that complainant may not pre- 
vail upon final hearing, but is convinced that a fair question is raised 
as to the existence of the right asserted, and that opportunity should 
be given for a final décision upon the difficult questions of law and 
fact involved. Such being the case, the injunction should not be re- 
fused unless upon the balancing of convenience and inconvenience, to 
the one party or the other, an injunction appears inexpedient. 

Upon such balancing, the considérations in favor of the injunction 
preponderate. If the injunction is not issued, the office of this suit is 
practically ended. On the other hand, if the injunction issues, the worst 
that can happen to the Calumet & Hecla Company is a continuance, 
until final hearing, of the présent management, which, although unsat- 
isfactory to the majority of the stockholders (including the Calumet & 
Hecla Company) is not shown to seriously jeopardize the interests of 
the Osceola Company and its stockholders. The rules and considéra- 
tions anolicable to conditions such as hère presented are so fully stated 
in the récent case of Père Marquette Ry. Co. v. Bradford (C. C.) 149 
Fed. 492, as to make unnecessary further citation of authorities there- 
on. The considération that complainant would hâve no right to ap- 
peal from an order refusing an injunction is properly entitled to 
weight. Harriman v. Northern Securities Co. (C. C.) 132 Fed. 464. 
Such injunction will not disturb the existing status, which is not, 
properly speaking, the abstract right of majority stock control, but 
rather the concrète fact of the présent management of the Osceola 
Company as distinguished from a management by the Calumet & 
Hecla Company. The Osceola stockholders who hâve given their 
proxies to the Calumet & Hecla Company are not punished by the 
issuing of the contemplated injunction. No reason is suggested why 
their proxies given that company may not be revoked. 

Upon thèse considérations, the issuing of temporary injunction in 
substantially the terms of the existing restraining order, which would 
operate to protect ail interests concerned, seems both proper and ex- 
pédient. 

Temporary injunction will issue accordirigly. 
155 F.— 56 
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WHITAKER & BAT 00. v. ROBERTS, County Superintendent of Schools, 

et al. 

(Circuit Court, D. Nevada. July 8, 1907.) 

No. 847. 

1. Schools and Sohooi, Districts— Ci-aims fob Supplies— Action— Pabties. 

Where, In a suit against a county school superintendent a board of eiti- 
zens and taxpayers, and a board of county commlssioners, to compel pay- 
ment for certain scbool desks purchased by a board of scliool trustées, as 
authorized by Çomp. Laws Nev. §§ 1294, 1298, it appeared tbat the trus- 
tées executed the contract, received the desljs, and allowed complainant's 
claim, which was thereafter disallowed by défendants, a biil, not joinlng 
the school trustées representing the school district, from whose funds 
any judgment would bave to be paid, nor praying any relief against them, 
was demurrable, 

2. SaME— DiSALLOWANCE OF ClAIMS. 

Comp. Laws Nev. § 1287, provides that no public money can be paid out 
exeept on warrants of the county auditor issued on orders of the county 
superintendent of public schools, and section 1338 makes it the duty of the 
county superintendent of public schools to draw his order on the county 
auditor in favor of the trustées of any school district In his county for 
any bill signed by the trustées and authorized by the act, exeept that. If 
in the opinion of the superinfendent the bill contains an exorbitant or 
unwarranted charge, he may refuse to draw his order untll ordered to 
do so by the board of county commlssioners, who are required to act as 
auditors on any bill rejected by the county superintendent. Act Feb. 
13, 1905, p. 23, § 9, authorizes the trustées of tbe district in question to 
purehase new school fumiture, and provides that no purchase shall be 
valid untll it lias received the approval of a majority of a board of tax- 
payers and citizens created by such act. Held that where, after the al- 
lowance of a bill for school desks by school trustées, it was allowed only 
for a portion of the amount by the county superintendent, whose rullng 
was conflrmed by the board of citizens and taxpayers and the board of 
county commlssioners, the allowance of the bill by the trustées was in- 
sufBcient to establish the claim as a valid claim for the full amount 
against the district. 

3. Samb— Payment— Bni'okcembnt. 

Prlor to the allowance of claims against a school district by the offi- 
cers selected therefor by law or the establishement of such claim by a 
Judgment against the district, proceedings will not lie to compel payment 
of the claims by the ofHcers of the county. 

4. Mandamus— ScoPE OF Wrio?— School Distbicts— Claims— Patment. 

After a claim against a school district has been duly established and 

llquldated, mandamus Is the proper remedy to compel payment thereof. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 33, Mandamus, § 226.] 

5. Eqijity— Gbounds of Jubisdiction— Multiplioity of Surrs. 

Where complainant's claim against a school district for school desks 
was partly disallowed, ail the desks having been purchased under a single 
contract, complainant was not entitled to sue in equity to compel payment 
of the full amount claimed in order to prevent a multipliclty of suits. 

[Ed. Note. — ^Por cases in point, see Cent Dig. vol. 19, Equity, §§ 167, 
169.] 

On Demurrer. 

Samuel Platt, for complainant. 
S. Summerfield, for défendants. 
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FARRINGTON, District Judge (orally). December 4, 1905, the 
board of trustées of Carson school district, Ormsby county, Nev., 
entered into a written contract with the complainant for the purchase 
of 410 school desks. The desks having been delivered, the board of 
trustées allowed the complainant's bill, amounting to $3,385.10. Sub- 
sequently, the daim was presented for approval to the board of three 
citizens and taxpayers of the school district, appointed under the 
provisions of the statute of Nevada of February 13, 1905, p. 23, § 9. 
This board refused to allow the claim in full, and approved it for but 
$3,065.30. The claim was next presented to the défendant E. E. Rob- 
erts, county superintendent of public schools for Ormsby county, who 
declined to approve it for any amount in excess of $3,065.30, on the 
ground that the claim was exorbitant. July 18, 1906, the complainant 
presented the claim to the board of county commissioners of Ormsby 
county, with the request that the board compel the county superintend- 
ent to allow and approve it for the full amount claimed. This the board 
refused to do, but approved the claim to the amount of $3,065.30, and 
no more. 

September 14, 1906, the complainant filed its bill in equity in this 
court. In this bill the county superintendent of schools, the board 
of three citizens and taxpayers, and the board of county commission- 
ers are défendants. 

The complainant asks: First, that the board of three citizens and 
taxpayers and the board of county commissioners of Ormsby county 
be compelled to allow and approve complainant's bill in full, and to 
indorse their approval thereon ; second, that E. E. Roberts, county 
superintendent of public schools, be compelled to allow and approve 
complainant's bill in full, and indorse his approval thereon, and to 
draw his warrant on the county auditor in favor of the complainant 
for the sum of $3,385.10, the total amount of complainant's bill, with 
interest thereon at 7 per cent, per annum, and also for $300 addi- 
tional as attorney's fées; third, that it be decreed that complainant is 
justly entitled to the sum of $2,385.10, and interest thereon from 
June 15, 1906, to the date of judgment herein, at 7 per cent, per annum, 
also to the sum of $300 additional for attorney's fées, and also to 
its costs and other appropriate relief. 

The board of school trustées is a body corporate. Comp. Laws 
Nev. § 1294. It had the power, and it was its duty, to supply school- 
houses within its district with necessary furniture, and to pay for the 
same out of the county school moneys belonging to the district. 
Comp. Laws Nev. §§ 1394, 1398. 

The board of school trustées executed the contract attached to 
complainant's bill, and received the desks contracted for, but the price 
has never been paid. The relief prayed for does not include a demand 
for a judgment against the board of school trutees; neither is the 
school district, nor its board of trustées, in any manner made a party 
to this proceeding. Furthermore, it does not appear that the demand 
of the complainant has ever been reduced to a judgment. This court 
is asked to decree that the complainant is justly entitled to the full 
amount of its claim, with interest, costs, and attorney's fées, and also 
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to approve and ratify the action of the board of school trustées în al- 
lowing the claim. Such a decree, if rendered^ would be rendered 
against no one^ and could not be enforced; at best, it would be but 
the opinion' of the court. The désire of complainant is to recover 
compensation for the desks furnished the board of school trustées. 
Such compensation must come, if at ail, out of the school moneys be- 
lojiging to the school district. Neither the county superintendent, nor 
the board of taxpayers, nor the board of county commissioners, is 
personally or officially liable in any manner for the desks. They 
entered into no contract, they received no desks, and they were not 
parties in any sensé to the written agreement attached to the com- 
plainant's bill. The complainant makes no such contention, nor does 
it set up the breach of any contractual obligation by the défendants, 
or by either or any of them ; neither does it show that they hâve vio- 
lated any légal duty owing to the complainant. This court is simply 
asked to compel défendants to allow and approve complainant's de- 
mand in full, and to draw the appropriate warrants and orders for its 
payment, and for the payment of interest, costs, and attorney's fées. 

The alleged contract, delivery of the desks, and failure to pay for 
them is set up in the bill to supply a basis for an order compelling 
défendants to approve the demand and draw the necessary warrants 
for its payment. The difficulty hère is that the warrants, if paid, must 
be paid out of the moneys belonging to the district, and this involves 
an assumption that the validity of the contract alleged to hâve been 
executed by the board of school trustées of the district, and the amount 
due thereon, can be determined in a proceeding to which the dis- 
trict is not a party, and that the money belonging to the district 
can be talîen without giving the district, or rather its board of trustées, 
their day in court. The mère statement of the proposition carries with 
it its own réfutation. The school district must be heard in this court 
before the court can pronounce a decree of any validity determining 
its liability or depriving it of any money or property. Liebman v. 
City and County of San Francisco (C. C.) 24 Fed. 705, 713. 

It is true the board of school trustées approved and allowed the 
claim, but it was refused approval by each and ail of the défendants. 
This approval by the trustées, standine alone, however, does not give 
the claim any binding efifect against the school district. Before the 
claim is paid, it must be officially approved by the county superintend- 
ent, if not by the board of taxpayers and the board of county commis- 
sioners. If either or any of the boards or officiais, whose approval is 
necessary to secure the payment of a claim against a school district, 
refuses such approval and rejects the claim, the eflfect is the same as 
though the claim had been rejected by each and ail of such boards, and 
officiais. It cannot be treated as though it had been partly rejected and 
partly allowed. In this case, when the county superintendent of public 
schools and the board of citizens and taxpayers and the board of 
county commissioners refused to approve the claim for a sum in excess 
of $2,065.30, the complainant was legally in the same plight that it 
would :have Ijeen had the board of school trustées also taken the same 
adverse action as the other boards and the county superintendent. 
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The board of school trustées of a school district is a bod^ corporate. 
For many purposes it represents and acts as the district. For instance, 
it can sue and be sued, and valid judgments against it bind the district. 
It can make contracts for the district, and it has the custody of the 
schoolhouses and the control of the schools. But, in the allowance and 
payment of daims against the district, it is but one of the agencies 
through which the district expresses its will. The county superintend- 
ent of schools and the board of county commissioners are not a part 
of this body corporate, They are in no sensé the school district, but 
they are the agents, or rather tribunals, by which claims against the 
district must be examined and allowed before they are voluntarily 
paid. Under the gênerai school law of Nevada no public money can 
be paid out except "on warrants of the county auditor, issued upon or- 
ders of the county stiperintendent of public schools of such county." 
Comp. Laws Nev. § 1287. 

It is the power and the duty of the county superintendent of public 
schools "to draw his order on the county auditor in favor of the trus- 
tées of any school district in his county for any bill signed by said 
trustées and authorized by this act; provided, * * * that, if in 
the opinion of the superintendent, any bill contains an exorbitant or 
unwarranted charge, he may refuse to draw his order until ordered to 
do so by the board of county commissioners, who shall act as auditors 
upon ail bills rejected by the countv superintendent." Comp. Laws 
Nev. § 1338. 

The statute of February 13, 1905, p. 23, § 9, referred to in the 
bill of complaint, authorizes the school trustées of Carson school dis- 
trict to sell ail or any of the real estate belonging to the district. The 
proceeds of such sales must be devoted to the purchase of a suitable 
site for a schoolhouse, or for the purchase of furniture and school 
supplies, providing "that ail sales and ail purchases of property as 
provided for in this act, shall be subject to the approval of a board of 
three (3) citizens and taxpayers of the said school district. * * * 
No sale or purchase made in accordance with the provisions of this 
section shall be valid unless it receive the approval of the majority 
of" said board. 

If the desks in question vvere not purchased under the provisions of 
the statute of February 13, 1905, or with the proceeds of the sales 
therein authorized, it is doubtful whether the approval of the board 
of taxpayers is essential. It is unnecessary, however, to décide this 
question. It is sufficient to say that, unless complainant's claim is 
approved and allowed in the manner and by each and ail of the varions 
officiais and boards, as provided in the statutes, it cannot be re- 
garded as approved or allowed in any respect or to any degree, 
as against the district or as against its property. The approval by the 
board of trustées, without other approval, and in the absence of a 
judgment against the district, or rather against the board of school 
trustées of the district, will not afford any support to an order of this 
court directing the défendants to approve and allow complainant's 
claim. 

Whatever power the statutes hâve vested in the county superintend- 
ent of public schools, the board of taxpayers, or the board of county 
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commissioners, to allow or reject claims against the Carson school dis- 
trict, is discretionary. Each board having a claim under considération is 
authorized to allow or reject, as its best judgment dictâtes. It is the dis- 
crétion of the board, not the discrétion of the court, which is provided 
for in the statute. Discretionary power is in its very nature independent, 
and when it is controlled it ceases to be discretionary. If this court di- 
rects the county superintendent, or the board of taxpayers, or the board 
of county commissioners, in advance of any judgment against the dis- 
trict, to approve or reject complainant's bill, it is simply substituting its 
own discrétion for the discrétion of the several boards and the county 
superintendent, and assuming a power which is not conferred by law. 
The board of taxpayers, the county superintendent, and the board of 
county commissioners hâve already exercised their discrétion. They 
may hâve made a mistake, but such a mistake would not be a légal 
wrong. If either défendant had any right to act on the claim, it had full 
légal power to allow or reject. The complainant, in the absence of 
fraud or other improper motives controlling the action of the défend- 
ants has no cause of action whatever against them because of their par- 
tial rejection of its claim. 

This court cannot compel the défendants "to do over again what 
they hâve already donc, but with a différent resuit." Such an order 
would be void, unless the law has vested in this court the power to 
control and dictate the officiai judgment and discrétion of the défend- 
ants. This court, as a court of equity, has no supervisory authority 
over the county superintendent of schools, the board of county com- 
missioners, or the board of taxpayers. "Courts are not permitted, nor 
do they assume, to exercise any restraining or other influence in re- 
gard to the performance or nonperforrnance of discretionary duties, 
except when fraud, corruption, or bad faith is involved." 5 Pom. 
Eq. Jur. § 342 ; 1 Abbott, Municipal Corp. p. 197 ; Ingersoll on Pub. 
Corp. § 87. 

It has been repeatedly held that the Circuit Courts of the United 
States hâve no power to issue writs of mandamus to state courts and 
officers except in aid of a jurisdiction already acquired. In such 
cases, "in those courts the judgment at law is necèssary to support the 
writ, which is in the nature of an executioii to carry the judgment into 
effect." Davenport v. County of Dodge, 105 U. S. 337, 242, 26 L,. 
Ed. 1018; Graham v. Norton, 15 Wall. 427, 428, 21 L. Ed. 177; In 
re Blake, 175 U. S. 114, 118, 20 Sup. Ct. 42, 44 L. Ed. 94; Osborne 
v. Co. Com'rs of Adams Co. (C. C.) 7 Fed. 441, 443 ; Rosenbaum v. 
Bd. of Supervisors (C. C.) 28 Fed. 233 ; Gares v. Northwestern Nat. 
Bldg. L. & I. Ass'n (C. C.) 56 Fed. 209. 

If in this case and in this court the complainant had already obtained 
a judgment against the board Of school trustées of the district, estab- 
lishing its claim, a writ of mandamus would issue, upon proper show- 
ing, to compel the necèssary officiai action to provide for its payment. 
Such a writ Would then be ancillary to the original action. It would 
be in aid bf a jurisdiction already acquired. But no judgment has 
been obtained in this court, and no action has been brought hère 
against the board of school trustées. No jurisdiction has been ac- 
quired. A writ of rriândailius issued by this court, under such con- 
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ditions, would be absolutely void. This court bas no more power 
to enter a decree compelling the board of county commissioners and 
the board of taxpayers to approve and allow complainant's daim than 
it bas to issue a writ of mandamus to compel like action. Lack of 
jurisdiction cannot be supplied by stating the facts and demanding re- 
lief in the form of a bill in equity. Jurisdiction is a matter of sub- 
stance, and not of mère form. Smith v. Bourbon County, 127 U. S. 
105, 112, 8 Sup. Ct. 1043, 32 L. Ed. 73. 

It bas been earnestly contended that a court of equity has jurisdic- 
tion of this action in order to prevent a multiplicity of suits. In reply 
to this it is sufficient to say that there is but one contract set out in the 
bill. To that contract none of the défendants were parties. The par- 
ty executing that contract, and who is alleged to bave violated its 
terms, alone is liable. IngersoU on Pub. Corp. § 89 ; United States 
V. Bitter Root Co., 200 U. S. 451, 4?9, 26 Sup. Ct. 318, 50 L. Ed. 550. 

It is possible that the défendants, after complainant's claim has been 
put into a judgment, may refuse to provide for its payment; but 
this is a contingency which the court cannot anticipate. On the con- 
trary, the presumption is, not only that if a judgment be obtained 
it will be correct, but that the county superintendent, the board of tax- 
payers, and the county commissioners will take proper action to pro- 
vide for its payment. This court cannot présume or even anticipate 
that any public officiai or board will resist its judgment. State v. 
Noyés, 25 Nev. 31, 48, 56 Pac. 946. 

If, after judgment is obtained, such a contingency should arise, no 
additional suits are necessary. The proper remedy would be a writ 
of mandamus based upon the judgment, and in the nature of a writ 
of exécution. State v. Com'rs of Lander Co., 32 Nev. 71, 76, 35 Pac. 
300; Labette Co. Com'rs v. Moulton, 112 U. S. 217, 221, 5 Sup. Ct. 
108, 28 L. Ed. 698. 

The demurrer is sustained. 



KELLY V. HERRMAN et al. 
(Circuit Court, S. D. Ohio, W. D. February, 1906.) 

OONTBACTS— IMPLIED CONDITIONS— CONTBACT WITJI BASEBALL PLAïEE. 

The provisions of the "national agreement for the govemment of pro- 
fessional baseball," adopted by the so-called "major" and "minor" leagues 
In 1903, and of the rules of the national commission created thereby, 
which give to a club having a player under contract with it the right to 
reserve such player for the ensuing season or to sell him to another club, 
in the absence of a stipulation to the contrary in the contract, are not 
binding upon a player who continued during succeeding years to play 
with a club under a contract entered Into prior to the adoption of such 
agreement or the promulgation of the rules, and who dld not thereafter 
make any new contract under or with référence to the same, and such 
club has no power to sell him without his consent, nor has the commission 
the right to enforce the prescrlbed penalties because of his refusai to 
recognize such a sale. 

In Equity. On motion for preliminary injunction. 

F. L. Hoffman, for plaintifï. 

J. E. Bruce, C. J. McDiarmid, and Ernst Rehm, for défendants. 
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THOMPSON, District Judge, Three great organîzatîons, viz.». 
the National League, the American League, and the National Associa- 
tion, include in their membership "practically every professional base- 
ball club in the United States." The first two are known as the "ma- 
jor" leagues and the last as the "mînor" league. Thèse organizations 
on September 11, 1903, formed a combination under what is known as 
the "national agreement for the government o£ professional baseball." 
Article 1 of this agreement provides that: 

"This agreement sliall be indissoluble except by tlie unanimous vote of ttie 
parties to It, and if any of said parties withdraws from it, or violâtes any of 
its fundàmental prlnciples, the party so withdravving or offending sliall be 
treated as the enemy of organized baseball.'' 

Article 3 provides that: 

"On or before March first of each year a committee of three from each of 
the major leagues to this agreement — the National and the American League 
— shall meet and adopt a code of rules to regulate the playing of the game of 
baseball for the ensuing season, a majority vote being required to adopt, ré- 
vise or repeal a rule." 

Article 4, § 1, provides that: 

"A commission of three members, to be lînown as the national commission, 
Is hereby created wlth power to construe and carry out the terms and pro- 
visions of this agreement, exceptlng when it pertains to the internai alïairs 
of the National Association. One member shall be the président of the Na- 
tional League and one the président of the American League. Thèse two 
members shall meet, on or before the flrst Monday of January in each year, to 
elect by a majority vote a suitable person as a third member. The third 
member so chosen shall be the Chairman of the commission for one year 
from the date of his élection, and shall préside at ail meetings. Each mem- 
ber shall hâve a vote on ail questions which may come before it, except a» 
hereihafter directed." 

Section 3 provides that: • ■ 

"The national commission shall hâve the power to iniiict and enforce fines 
or suspensions, or both, upon either party to this agreement who are adjudged 
by it to hâve violated the letter or spirit of this agreement." 

Section 4 provides that: 

"Whenever a National League club or an American League club clalms the 
services of the same player by sélection, réservation or contraet, the right to 
said player shall be establishéd by the décision of the chairman of the com- 
mission, who shali détermine the case on the law and évidence without the 
aid of either of his associâtes." 

Article 6, § 1, provides that:' 

"Ail parties to this instrument, pledge themselves to recognlze the right of 
réservation, and respect contracts between players and clubs under ita pro- 
tection." 

Section 2 provides that: 

"Any club or league whiCh harbors a player who refusés to observe his 
contraet with a club member of any party to this agreement, or t,o abide its 
réservation, shall be conslcjered an outlaw organization and Its clalms to con- 
tractual and territorial rlghts ignored:" 
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Section 3 provides that: 

"The right and title of a maj'or league club to Its players shall be absolute, 
and ean only be terminated by release or fallure to reserve under the terms 
of this agreement by tbe club to whieh a player bas been under contract. 
When a major league club serves notice of release on one of its players, be 
ghall be inéligible to contract with a club or anotber league, if, during ten 
days after the service of such notice of release, a club in the league in which 
he bas been piaying shall demand Mg services." 

Section 8 provides that: 

"A major league club may, at any time, purchase the release of a player 
from a miner league club, to take efCect fortbvvith, or on a specifled date, pro- 
vlded such purchase is recorded with the secretary of the commission and sec- 
retary of the National Association for promulgation within flve days of the 
date of the transaction." 

Article 7 provides that: 

"On or before the twenty-flfth day of September In each year the secretary 
of each party to this agreement shall transmit to the secretary of the commis- 
sion a list of players then under contract with each of its several club members 
for the current season, and in addition thereto a list of such players reserved 
in any prior annual reserve list who hâve refused to contract with such clubs. 
Such players, together with ail others thereafter to be rcgularly coutracted 
with by such clubs (namely, those whose releases bave been secured for fu- 
ture services by purchase or sélection by draft under this agreement), are 
and shall be inéligible to contract with any other club of any league during 
the period of time between the termlnation of their contracts and the be- 
ginning of the next season. The secretary of the commission shall thereupon 
promulgate such Usts. No club shall be permitted to reserve any player while 
in arrears of salary to him. Failure of a club to tender a contract to a player 
by March flrst shall operate as a release." 

Article 8, § 1, provides that: 

"AU contracts between clubs and players in the major league shall be In a 
form prescribed by the national commission," 

Section 2 provides that: 

"Any agreement between club and player for service, evidenced by vrrltten 
acceptanee, whether by letter or telegram, or receipt from player for money ad- 
vanced to him to bind such agreement, shall be construed to be a contract and 
held to be binding, provided the player déclines to enter Into a formai contract ; 
but his refusai to sign such formai contract shall render him inéligible to 
play with the contracting club for more than a period of ten days, or to en- 
ter the service of a club of any party to this agreement unless released." 

Rule 34 of the "Rules and Régulations Governing the National Com- 
mission" provides that : 

"On or before the thirty-flrst day of August of each year each club of the 
National and American Leagues shall furnish the secretary of the national 
commission with a list of ail players purchased by them ; and any claim that 
a player bas been purchased préviens to August thirty-flrst of auy year shall 
not be considered by the commission, unless the name of such player appears 
upon such list." 

Rule 26 provides that : 

"Ali major league clubs In submittlng lists of purchased players as required 
by rule 24, of the national commission, shall also be required to file with the 
commission copies of the agreement entered into relating to such purchases ; 
It being the intent and désire of the commission to make close inquiry into ail 
iigreements providing for purchases, in order that ail transactions may be 
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bona flde, and not made wlth a vlew of protectlng clubs In retalning players, 
thereby preventing the players from develôping in their profession, and ena- 
bllng them to seeure adéquate compensation for their expertuess, as is proyided 
by the national agreement." 

Rule 27, par. "a," provides that: 

"Where the contract contains a réservation clause, the player shall In no 
Instance be held to be free from réservation unless the clause is stricken 
from the contract." 

Paragraph "b" provides that : 

"Where the contract does not contain a réservation clause, every club, never- 
theless, has a right to reserve a player, unless the contract itself contains a 
written stipulation that the player Is not to be reserved." 

Paragraph "e" provides that : 

"In order that the attention of players may be ealled to this rule, the secre- 
tary of the commission will be required to advertise the same in at least two 
papers devoted to sport, no less thaii twice eaeh year." 

Article 4, § 4, mentions three methods by which the service of play- 
ers may be obtained or continued, viz., sélection, réservation, and con- 
tract; but it is only necessary hère to consider the control of the serv- 
ices of a player by réservation. 

A player under contract to serve may be reserved for the ensuing 
year, "unless the contract itself contains a written stipulation that the 
player is not to be reserved." See rule 27b. That is, he must serve 
the club for the ensuing year unless he is sold to some other club, or 
unless — to use another form of expression in baseball parlance — some 
other club buys his release. The players are not parties to the "national 
agreement for the government of professional baseball," but the claim 
of the défendants is that the players know of the usage of réservation, 
and therefore must be deemed to hâve contracted with référence to it. 

The affidavits show that in the fall of 1901, nearly two years before 
the national agreement was entered into, Kelly entered into a written 
contract with the St. Paul Baseball Club to serve as its playing man- 
ager and first baseman, and continued to serve as such until November 
19, 1904, when he was further and additionally employed to act as prés- 
ident and gênerai manager of the club, and thereafter was paid a sal- 
ary commensurate with the services required of him, "and during the 
season of 1905 received from the St. Paul Baseball Club a sum of mon- 
ey which was larger than any sum ever paid to a playing manager of 
any minor baseball club," to the knowledge of Lennon, the owner of 
the St. Paul Baseball Club (see Lennon's affidavit) ; that, as the reputed 
président of the St. Paul Baseball Club, he was on January 19, 1905, 
elected a member and chairman of the board of directors of the Amer- 
ican Association of Baseball Clubs; that he never signed the play- 
er's contract required by the national agreement, or any contract other 
than the spécial contract entered into with the said St. Paul Baseball 
Club in the fall of 1901, his employment as acting président and gênerai 
manager not having been the subject of a written contract; that as 
manager he forwarded, at the end of each season, a list of players in 
reserve by the St. Paul Baseball Club, but did not at any time include 
his own name in the list; that, in addition to the performance of his 
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duties as acting président and gênerai manager, he played as first 
baseman during the season of 1905; that early in the season of 1905 
there was "personal disagreement" between Lennon and Kelly, and on 
August 16, 1905, the St. Paul Baseball Club, owned and controUed by 
Lennon, sold Kelly to the St. Louis American League Club. Kelly 
complains that, when he was sold to the St. Louis club, he was not un- 
der contract to the St. Paul Baseball Club as a player, within the mean- 
ing of the réservation provisions of the national agreement ; and that, 
if he was, the St. Paul Baseball Club had no légal right to sell his serv- 
ices to the St. Louis club without his consent, yet, if he refuses to 
serve the St. Louis club, the défendants, unless restrained therefrom 
by this court, will blacklist him and prevent him from contracting as a 
player with any other baseball club in the United States, and will cause 
a loss to him in the sum of not less than $4,000 per year. 

It would seem, from the above brief summary of the material facts, 
that the relation of Kelly to the club was not that of a mère player, 
within the meaning of the réservation provisions of the national agree- 
ment; but the national commission, in its interprétation of the nation- 
al agreement, has held otherwise, and it is not necessary for the pur- 
pose of the présent application to review its action. 

Assuming, then, that he was a player within the meaning of the 
réservation provisions of the national agreement, notwithstanding his 
employment as acting président and gênerai manager of the St. Paul 
Baseball Club, had the St. Paul Baseball Club a légal right to sell his 
services to the St. Louis club without his consent? He was not a 
party to the national agreement, nor did he ever contract with the St. 
Paul Baseball Club with référence to, or in contemplation of, it. He 
never signed the player's contract required by the national agreement, 
and the only written contract signed by him was entered into nearly 
two years before the national agreement was made and the national 
commission created, and the verbal contract or arrangement of Novem- 
ber 19, 1904, had no relation to his employment as a player. Ail his 
service as a player was performed under the contract of 1901, or, if 
not we are wholly unadvised of any new contract or any modification of 
the old one, save an increase of salary from time to time. See Len- 
non's affidavit. 

There is no évidence that the claim was made that the adoption of the 
national agreement in any way operated to change the relation of the 
parties under the old contract until Kelly was sold to the St. Louis club. 
Kelly would not be bound by the provisions of the national agreement 
unless he was a party to it, or contracted with référence to it. He did 
nothing in the course of his employment in récognition of any right to 
reserve or sell him under the national agreement. The réservation pro- 
visions of the national agreement can only become a part of a player's 
contract by express stipulation or necessary implication; but Kelly 
never entered into any contract, express or implied, under the national 
agreement. His continued service under the contract of 1901, after the 
adoption of the national agreement, permitted by the St. Paul Base- 
ball Club, may hâve been violative of that agreement on the part of the 
St. Paul Baseball Club, but not on the part of Kelly. 
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The conséquences of his refusai to play for the St. Louîs club are 
plaînly indicated by article 6, § 2, of the national agreement, above 
quoted. 

An injunction as prayed will be allowed pending the final hearing. 



In re PPEIFFER. 

(District Court, W. D. Pennsylvanla. August 2, 1007.) 

No. 3,047. 

1. Bankbuptcy— Exemptions— Pennstlvania Statute. 

Under the law of Pennsylvania (P. L. 1849, 533) exempting to a debtor 
"property to the value of $300," as construed by the Suprême Court of 
tlie State, the exemption must be taken In property, and cannot be clalm- 
ed In tbe proceeds of property to be subsequently sold, and a elaim by a 
bankrupt of an exemption of "$300 In cash eut of the proceeds of bank- 
ruptc-y estate" Is Invalid and glves him no right. 

2. Same— Waiveb of Exemption— Right to Withdbaw. 

Under the law of Pennsylvanla a debtor may waive his clalm to exemp- 
tion, but may not asslgn it ; and a bankrupt who bas filed a formai wraiver 
of his daim will not be permitted to withdraw such waiver for the bene- 
fit of a single créditer to whom he has made an assignment of his elaim. 

In Bankruptcy. On certificate from référée. 

A. M. Lee, for trustée. 
Frederick L. Kahle, for bankrupt. 

EWING, District Judge. The question hère certified is "whether 
the bankrupt, having filed his pétition withdrawing his elaim ter ex- 
emption Contained in the schedule, should be allowed to withdraw said 
withdrawal and be allowed the exemption claimed." Pfeiffer filed a 
voluntary pétition in bankruptcy Novembèr 24, 1905, accompanied by 
the proper schedules, and therein made his elaim for exemption as 
follows: "$300 in cash out of the proceeds of bankruptcy estate." 
On the same day he was duly adjudged a bankrupt, and on December 
5th following the United States marshal was appointed receiver and 
authorized to make sale of the goods of the bankrupt for the sum of 
$600. On February 32, 1906, the receiver made report of said sale, 
accompanied by an account, which account was confirmed absolutely, 
and the receiver thereupon discharged. On December 21, 1905, M. 
J. McGeary was elected trustée, and the fund arising from the bank- 
rupt's estate is now in his hands for distribution. 

Some time in December, 1905, the bankrupt executed a paper sell- 
ing, assigning, and transferring to D. B. Kahle ail his right, title, and 
interest in and to that certain exemption of $300 out of his estate in 
bankruptcy, and on April 15, 1907, he presented his pétition to Wm. 
R. Blair, référée, praying that he be permitted to withdraw his elaim 
for exemption, and that the $300 be distributed as his other assets, 
which pétition was granted, and his elaim for exemption withdrawn. 
Two days dater, on April 17, 1907, the bankrupt presented his péti- 
tion reciting his assignment of his exemption fund to Kahle, and 
stating that in considération of the above assignment he should not 
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have présentée! his pétition to withdraw his claim for exemption, and 
praying leave to withdraw that pétition and have the exemption al- 
lowed as provided by law. To this second pétition his creditors made 
objection, and a hearing was held by the référée, and the testimony of 
the bankrupt with respect to thèse matters taken. 

There is no allégation that the bankrupt's pétition to withdraw his 
claim for exemption was induced by anything other than a feeling on 
his part that his creditors should have that f und rather than himself ; 
but it does appear in the papers that some pressure was brought to 
bear upon him to induce him to make the application to withdraw his 
waiver, and that the said Kahle, who is a créditer of the bankrupt 
was originally, if not even yet, to receive at least one-half of the ex- 
emption fund in case the bankrupt obtained it. In one place the bank- 
rupt so States, and in another place that it is not now his intention 
that he shall have any of it, and that Kahle bas relinquished any right 
he might claim under the assignment aforesaid. While it is not di- 
rectly so stated in any of the papers, the inference to be drawn from 
the papers and the statement of counsel on the argument is that the 
bankrupt is a young man and without any parties depending upon 
him. 

Under the bankrupt act claims for exemption are to be allowed 
and administered under the state laws and in accordance with the dé- 
cisions of the Suprême Courts of the respective states. Under the dé- 
cision of the Suprême Court of this state in the case of Hammer v. 
Freese, 19 Pa. 255, the claim for exemption in this case could not be 
allowed as made in the bankrupt's .schedules. The act of 1849 (P. L. 
533) provides that "property to the value of $300 shall be exempt," 
etc., and does not permit, under the décision aforesaid, the claimant 
for the exemption to take the proceeds of property to be subsequent- 
ly sold. A debtor may waive his right to the exemption (Case v. Dun- 
more, 23 Pa. 93), but may not assign it (Bowyer's Appeal, 21 Pa. 
310; Bogart v. Batterton, 6 Pa. Super Ct. 468) ; and he may with- 
draw his claim (Appeal of Overseers of the Poor, etc., 95 Pa. 191 ; 
Kyle & Dunlap's Appeal, 45 Pa. 353). 

Under the foregoing authorities it appears that the bankrupt's 
claim for the exemption was invalid in the first place, as was also 
his assignment of it, and that, even if the claim were valid, he had a 
perfect right to withdraw it, and, having done so, especially in view 
of the facts in regard to the disposition of it, in case he should get 
it, he should not be permitted to play battledoor and shuttlecock any 
longer. The référée was correct in his décision not to permit the 
withdrawal of the waiver. 

The question, therefore, is answered in the négative, and the $300 
directed to be distributed to the creditors in connection with the re- 
mainder of the fund in the hands of the trustée. 
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THE MARIE PALMER (two cases). THE JAMES McCAULLBX (two 
cases). THE BLANCHE HOPKINS (two cases). 

(District Court, B. D. Pennsylvanla. August 27, 1907.) 

Nos. 76, 77. 

COLLISION— SCHOONEE AND TUG AND TOW MEETIHO — FAULT DP TtJG— EVI- 
DENCE. 

A tug wlth a schooner in tow on a hawser held, on tie évidence, sole- 
ly in fault for a collision betvveen her tow and a meeting schooner in 
Belaware Bay at night, on the ground that she held her course directly 
tovi^ard the meeting schooner, tmtil they were so close that there was 
danger of collision, and then attempted to cross the schooner's bows with 
her tow. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 84.] 

In Admiralty. Suits for collision. 

Howard M. Long, for The Marie Palmer. 

John F. Lewis and Francis C. Adler, for The James McCauIIey. 

Henry R. Edmunds, for The Blanche Hopkins. 

J. B. McPHERSON, District Judge. About 3 o'clock, or shortly 
afterwards, in the early morning of Friday, October 30, 1903, the 
schooner Palmer, in tow of the tug McCaulley, was in collision with 
the schooner Hopkins about three miles below Cross Ledge Light in 
the Delaware Bay. Both schooners sufïered a good deal of injury, and 
thèse actions are the resuit. In one, the Palmer seeks to hold the tug 
and the Hopkins, either or both, liàble for the damage inflicted upon 
her, and in the other the Hopkins seeks to lay ail the blâme upon the 
tug. In the latter action, the tug has impleaded the Palmer under tlie 
fifty-ninth rule. 

The following facts are undisputed: The Palmer is a large four- 
masted schooner, 254 feet keel, and was bound down the bay on a voy- 
age from the port of Philadelphia to Boston, carrying a cargo of near- 
ly 3,000 tons of coal. She drew about 83i/^ feet, and was in tow of the 
tug McCaulley at the end of a hawser about 500 feet long. By direc- 
tion of the captain of the tug, she had set some of her sails (the foresail, 
mainsail, mizzen-topsail, jib and flying jib) and, as there was a good 
breeze blowing from west by south, or thereabouts, her booms were on 
the port Side. The Hopkins is a three-masted schooner of 505 tons 
register, and was bound to Philadelphia from Fernandina with a cargo 
of lumber. She was proceeding up the bay under her own sail on 
the port tack, nearly, but not quite, close hauled. The tide was flood, 
or high water slàck. The night was clear, there being no fog or mist ; 
and each of the three vessels had ail of her lights properly set and 
burning. It appears clearly from the testimony that the présence of 
the Hopkins was observed by the tug about two miles away, and that 
the tug with her tow was seen by the Hopkins nearly, perhaps quite, 
as far. So far as appears, no other vessels were in the neighborhood 
to obstruct the navigation. Both the tow and the Hopkins were about 
in the center of the channel, which was from a mile to a mile and a 
half wide, and thus afforded ample room for the proper maneuvers; 
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and, with the conceded fact that the approaching vessels had more than 
sufficient knowledge of each other's approach, it is hard to understand 
how they could hâve failed to pass in safety. Nevertheless, it is be- 

Ïond doubt that a collision between the two schooners did take place. 
*he tug, steering a course to the eastward shortly before the impact, 
succeeded in crossing the bows of the Hopkins and in saving herself 
by a narrow margin, but the Hopkins, bound in the same direction, 
struck the towing hawser and sawed it in two; the resuit being that 
the Palmer continued on with the impetus of her sails and of the pull 
of the tug, and struck the Hopkins on the port quarter, not far from 
the stern; the blow, or blows, doing much injury to both vessels. 

It remains to détermine who was to blâme. The charge of the tug 
against the Palmer may be dismissed with a few words. It is wholly 
based upon the averment that the schooner was not properly steered, 
and was dragging too far upon the starboard quarter of the tug ; and 
that, if she had been foUowing in the right place — that is, nearly be- 
hind, or slightly over on the port quarter — the tug could hâve puUed 
her clear, and the collision would not hâve taken place. Upon this 
point I shall only say that, in my opinion, the testimony fails to es- 
tablish the charge of fault. On the contrary, I am satisfied that the 
Palmer was properly and carefuUy steered after the tug, that she was 
keeping a vigilant watch, and that she is in no way to blâme for the 
collision. This leaves the tug and the Hopkins for further considéra- 
tion, and hère the opposing théories cannot be reconciled. The schoon- 
er's account is to be found substantially in the foUowing extract from 
her libel : 

"That at tbe time of the collision the vessel was by the wind on the port 
tack. It was the master's watch, and this déponent as such was standing aft 
near the man at the wheel observing the handling of the vessel. There was a 
compétent and efficient man at the wheel and another watchful and vigilant 
on the forcastle-head on the lookout, and another man standing by waiting or- 
ders. That about 20 minutes before the collision hereinafter describ«d, the 
man on the lookout reported the lights of the tug coming down the Delaware 
Bay. The tide was about high water slack. The wind was light, and with 
slight flaws from west by south. When first discovered, both of the side 
lights of the tug could be seen; the red plainly, and glimpses of the green 
from time to time. That, shortly after being discovered, the tug shut out her 
green light and showed her red light, and at this time there was no danger of 
any collision; both vessels being upon safe courses, the tug and her tow oc- 
cupying about the center of the channel, and the schooner Hopkins to the 
eastward of her. The tug James McCaulley, with her tow, which subsequently 
proved to be the schooner Marie Palmer, at the end of a long hawser, con- 
tinued on her course until very near the Blanche Hopkins, when the tug 
suddenly changed her course to the eastward in an attempt to go across the 
Blanche Hopkins' bow. That when the tug had got across the bow of the 
Hopkins, she blew two whistles, and, although the danger was imminent and 
apparently impossible to avoid, this déponent gave the wheelsman of the 
Hopkins an order to hard up; but the distance was so short and the time so 
insufficient that the Hopkins did not respond to the wheel at ail. About this 
time the bow of the Hopkins struck the hawser between the tug and the 
schooner Palmer ; the Palmer being at that time abolit four points ofC the port 
bow of the Hopkins. The hawser was broken in two, the tug went away to the 
eastward, and the schooner Palmer came down and struck the Hopkins on the 
port side two blows, the first being near the main rigging, and the second op- 
posite the mizzen rigging, and carried away the mizzeu rigging, some of the 
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sàlls, the house and wheel, and dolng great damage, knocking thls déponent, 
the mate, and wheelsman overboard." 

The tug's statement is as follows : 

"The tug James McCauIley, with the schooner Marie Palmer In tow, loaded 
with coal, and bound for Boston, was proceeding down the Delaware Bay, 
with the side llgbts of the tugboat and her towing lights and the slde lights 
of the schooner ail properly set and burning. ïhe mate of the tugboat, who 
had been serving her as her mate for over tvvo years, was In the pilot house 
and In charge of her navigation ; it being hls watch on decli. He had relieved 
the captain at mldnight, and at that time the schooner and tugboat were pro- 
ceeding down the bay ; the schooner being towed astern on about 80 fathoms 
of hawser eut. Ail went well with tug and tow uutil they were about three 
miles below Cross Ledge Light, when the mate of tbe tugboat observed the 
green light of a vessel, which subsequently proved to be the schooner Blanche 
Hopkins. Tbe schooner was bearing slightly on the tug's starboard bow, and 
was between two and three miles away. ïhe wheel of the tugboat was star- 
boarded so as to glve the approaching schooner more room and enable the 
schooner and tug and tow to pass in entire safety, green light to green. At 
this time the tug and tow were about In the center of the channel. The wind 
was from west southwest, blowing a falr breeze, and the schooner Hopkins and 
the tug and tow continued upon their respective courses, and would hâve 
passed In entire safety had not the schooner Hopkins altered her course and 
showed her red light to those on the tugboat, and Indlcating thereby that 
she had changed her course to the eastward. The wheel of the tug was im- 
mediately put further over to starboard, so that she might be enabled with 
her tow to keep more over to the eastward eut of the way of the approaching 
schooner, and the whlstles of the tugboat were blown twice to notify those in 
charge of the Marie Palmer, and to notify those in charge of the Blanche 
Hopkins of thls manœuvre ; but the Blanche Hopkins falled to hold the course 
that she was on when showing her green light to the tug, but continued her 
wrongful sheer to the eastward directly across the course of the tug and tow. 
The wheel of the tugboat was at once put hard over, and her danger signais 
were blown. The tugboat passed the Hopkins in safety upon the starboard 
bow, but the schooner Marie Palmer failed to follow, and the Blanche Hopkins, 
continulng her wrongful sheer to the eastward, struck and parted the tow 
line between the tugboat and tow, and the Marie Palmer came on and struck 
the Blanche Hopkins on the port quarter, Inflicting the damages referred to 
In the libel." 

It will be seen at once that it îs necessary to choose between thèse 
two accounts of the transaction, and I may say, without discussing it in 
détail, that I hâve read ail the testimony attentively, and am of opin- 
ion that the weight of it is with the schooner. She had the right of 
way, and it is incredible to me that she should hâve held a course safe 
to both vessels until she had corne within about 200 yards cf the tug, 
and should then hâve deliberately and needlessly chosen the certainly 
fatal course of crossing the bows of the McCaulley. No reason for 
this extraordinary movement appears, and it is, I think, more probable 
that the tug held on too long, perhaps miscalculating the distance or 
the combined speed of the approaching vessels, and suddenly found 
herself in a position from which only the desperate measure of a quick 
sheer to the wrong side of the channel could save her. Her quickness 
of thovement did save herself, but her heavy, slow moving tow could 
not escape. 

In my opinion the tug was solely at fault, and decrees to that efïect 
may be drawn, including a référence to a commissioner. 
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OMAHA PACKINO CO. t. SANDUSKL 

ÏCarcnlt Court of Appeals, Bighth Circuit July 22, 1907.Ï 

No. 2,585. 

X. Masteb and SBBVANiy-lNJTTaT or Sebvant— Evidenct of Masticb's Neom- 

GENCE. 

Tbe mère fact that an accident happened by which a servant was In- 
Jured does not Itself create a presumption of négligence on the part ot 
the master, and, wliere négligence is chargea as a ground for recovery by 
the servant agalnst the master, the burden Is upon the plaintifif to show 
that by some act or omission the défendant vlolated some duty he owed 
to the plalntilï whleh caused the Injury. 

[Ed. Note. — For cases In point, see Cent. DIg. voL 34, Master and Serv- 
ant, §§ 881, 805.] 

2. Samb— Duty of Masteb— Safe Place to Wobk. 

The rule whleh malles it the positive duty of a master to exercise rea- 
Bonable care to provide a servant with a reasonably safe place in which 
to worlî, even If It extends to providlng a reasonably safe mode of en- 
trance to and exit from the place where the workmen are employed, is not 
applicable to a case where the place becomes dangerous in the progress of 
the worli either necessarlly or from the manner in which tUe worli is dona 
[Ed. Note. — ^For cases In point, Bee Cent. Dlg. vol. 34, Master and Serr- 
ant, § 650.] 

S. Samb— Condition of Wat. 

PlalntifC was employed on the third floor of defendant's packing honse, 
which was reached by an outside stalrway running np from a platform, 
10 to 14 feet wide, extending along the side of the building. Thîs plat- 
form was used by other employés In conveying méat on trucks from one 
part of the building to another, and there were more or less drlppings 
from the trucks which In cold weather froze upon the platform. After 
plaintiff had been so employed for three years. In walklng along the plat- 
form from the stalrway In going from work one night In the wlnter, he 
slipped on the platform, and was Injured. Held that, assuming that the 
fall was caused by Ice resulting from such drlppings, It was not due to any 
neglect or breach of duty on the part of défendant, but to a cause the 
rlsk from which was known to and assumed by plalntlff. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 34, Master and Serr- 
ant i 610.] 

In Error to the Circuit Court of the United States for the District of 
Nebraska. 

Ralph W. Breckenridge (Charles J. Greene, on the brief), for 
plaintiff in error. 

Constantine J. Smyth (Edward P. Smith, on the brief), for défend- 
ant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and RIN- 
ER, District Judge. 

RINER, District Judge. This îs an action to recover damages for 
Personal injuries alleged to hâve been suffered by the défendant in 
«rror by reason of the négligence of the plaintiff in error. 

Louis Sanduski, plaintiff in the court below (referred to herein- 

after as the plaintiff), at the time of his alleged injuries, January 20, 

1906, was in the employ of the Omaha Packing Company, défendant 

in the court below (referred to hereinafter as the défendant), in it» 

165 F.-^57 
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packing house, located at South Omaha, in the hog casing room, or 
department, and had been so employed for about three years. The 
room where the plaintiff worked was located in the third story of the 
building, connected with the defendant's packing plant and accessible 
from the street by means of a platform and stairway. The platform 
was 600 feet long, and between 10 and 14 feet wide. There is some 
conflict in the évidence as to its exact width. The platform, where 
it connected with the stairway leading up on the outside of the build- 
ing to the door of the room where Sanduski worked, was between 10 
and 15 feet above the ground. John Tnczar, a witness for the plaintiff, 
testified that it was "maybe 10 and maybe 12" feet from the foot of 
the stairs to tlie edge of the platform. There was a railing along the 
outside of the stairway, but no railing on the platform. It had, how- 
ever, two pièces of two by four timber spiked to the edge of it. The 
platform sloped slightly toward the building; the outer edge being 
about three inches higher than the inner edge. The platform was 
used, not only as a passageway for employés going to and from their 
work, but also for trucking the product of the plant, as one of the wit- 
nesses puts it, "from the beef house to the tank room," located at dif- 
férent points along the platform, and had been so used during the en- 
tire time of plaintiff's employment. The testimony shows that in this 
trucking process, if there was anything wet in the product conveyed 
by the trucks, the water would drip ofï on the platform, and that there 
usually was water dripping from the product carried on the trucks. 
AU of this was known to the plaintiff. He testified that he knew the 
platform was used by truckers every day, in cold as well as warm 
weather, and that water dripped off the méat carried on the trucks on- 
to the platform, and that during his entire term of service he had used 
this platform and stairway as a passageway in going to and from his 
work, sometimes during the day time and at other times after dark. 

As to the condition of the platform on the moming when plaintiff 
went to work, the testimony is not altogether clear. Tnczar, who 
went to work about the same time plaintiff did, testified that he did not 
see any ice on the platform. Zalinski, another witness, could not say 
whether there was ice on the platform in the morning. Plaintiff at 
first said there was ice on the platform, but subsequently said he did 
not notice whether the platform was frozen or not in the morning. 
Plaintiff testified that on the day of his injury he went to work in the 
morning about 6:45, and quit work at about 6:30 in the evening; that 
it was dark both when he went to work in the morning and when he 
quit in the evening ; that he descended the stairs on the outside of the 
building leading from the third story down to the platform ; that he 
took a few steps after reaching the platform, when he slipped, and 
that was ail he knew. He testified also that the night was foggy. He 
could not say whether there was ice on the platform, but stated that 
he felt "under his feet it was kind of slippery, but not long, and slipped, 
and that is ail he knew." The record does not disclose who found him 
when he was picked up, or the condition in which he was found. 
Both Tnczar and Zalinski testified that there was ice in ridges on that 
part of the platform where they trucked beef, and, when asked how 
high thèse ridges were, said they were small. Tnczar further testi- 
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fied that the ice came there from the water drîpping frora the product 
carried on.the trucks and that the ridges were made by the trucks. 

The theory upon which the plaintiff sought to recover in this case 
was that the défendant was négligent, in that it had failed to use rea- 
sonable care to provide him with a reasonably safe place in which to 
work, and it is contended by counsel in their brief that this duty oî the 
master extends to a reasonably safe mode of entrance to and exit from 
the place where the servant was employed. Conceding, for the pur- 
poses of this case, that the rule in regard to the master's duty to his 
servant is as broad as contended for by counsel, yet we think there 
can be no recovery upon the facts as they are presented by this record. 
Both the platform and stairway were open and exposed. No one knew 
better than the plaintifif the manner in which the business was carried 
on there. He knew that this platform was used daily by men trucking 
the product of the plant from the beef house to the tank room, and that 
the drippings fell from the trucks upon the platform. He had been 
coming and going back and forth to his work almost daily over this 
platform for about three years, as had the other workmen, and that 
it was, as one of the witnesses described it, "one of the most traveled 
ways in the establishment." 

It is not contended that there was any defect in the platform itself, 
but it is sought to charge the défendant with liability upon the sole 
ground that drippings from the product carried on the trucks on that 
particular day were permitted to freeze upon the platform, thus mak- 
ing it slippery. The plaintifï must hâve known the weather condi- 
tions before reaching the platform, because he had descended the stair- 
way, which was open and exposed, from the third story of the build- 
ing, down to the platform, and, if the weather was cold enough to form 
ice, he must hâve known that he would necessarily fînd that portion of 
the platform, over which the trucking was done, to some degree in a 
slippery condition, and that it devolved upon him to use more care than 
at other times when the weather conditions were more favorable. 

The mère fact that an accident happened does not of itself create a 
presumption of négligence on the part of the défendant. Where nég- 
ligence is charged as a basis of recovery, the burden is upon the plain- 
tifif to show that by some act or omission the défendant has violated 
some duty which he owed to the plaintifï and which caused the injury 
complained of. The rule is stated bv this court in Northern Pac. Ry. 
Co. V. Dixon, 139 Fed. 737, 71 C. C' A. 55.5, as follows: 

"The mère happening of an accident which injures a servant fails to indi- 
cate whether it resulted from one of the causes the risk of which is the serv- 
ant's, or from one of those the risk of which is the master's ; and for this 
reason it raises no presumption that it was caused by the négligence of the 
latter. In such cases the burden of proof is always upon him who avers that 
the négligence of the master caused the accident to establish that fact, and a 
naked flnding, as in this case, that the accident occurred and that the serv- 
ant was guilty of no négligence which contributed to cause his injury, is in- 
sufflcient to sustain this burden, for there are many other causes than the nég- 
ligence of the master and that of the servant, such as the négligence of fellow 
servants and latent and undiscoverable defeets in place or machinery, which 
may hâve produeed it." Chicago & N. W. By. Co. v. O'Brien, 132 Fed. 593, 67 
C. C. A. 421, and cases there cited. 
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Neîther îs the rule which makes ît the positive duty of the master to 
provide the servant a reasonably saf e place in which to work, even if it 
extends to providing a reasonably saf e mode of entrance to and exit from 
the place where the workmen are employed, applicable to a case where 
the place becomes dangerous in the progress of the work, either neces- 
sarily or from the manner in which the work is done. In this case, if 
this platform became dangerous during the day, it was by reason of 
this trucking carried on in the progress of the work, either necessarily 
or from the manner in which the work was done by other employés, 
fellow servants of the plaintifï, engaged in the same gênerai business, 
and, if the platform became dangerous through their négligence, that 
was one of the risks which the plaintiff assumed when he entered the 
defendant's employment. In Deye v. Lodge & Shipley Mach. Tool 
Co., 137 Fed. 480, 70 C. C. A. 64, the court said : 

"Unless the business be of such a complex and dangerous charaeter as ta 
require that It shall be condueted upon a System or scheme, In order to secure 
the orderly eonduct of the business and the safety of those engaged in It, 
the master's obligation to supply a safe place for his work to be done, and to 
keep It safe, does not Impose the duty of always keeping It in a safe condi- 
tion so far aa its safety dépends upon the proper performance of the very 
work which his servants hâve there undertaken to do. If a négligent manner 
of doing the work makes the place less safe, that is one of the risks which ail 
engaged In the work hâve assumed as a risk of the occupation." American 
Bridge Company v. Seeds, 144 Fed. 605, 75 C. O. A. 407 ; City of Minneapoli» 
y. Lundln, 58 Fed. 625, 7 0. a A. 844. 

In any aspect, therefore, in which the case may be viewed, on the 
facts disclosed by this record, we think the plaintiff was not entitled to 
recover. 

The judgment of the Circuit Court is reversed, .with directions t» 
grant a new trial. 



LIBERTY MPQ. CO. T. AMERICAN BRBWITCG CO. 

(Circuit Court, W. D. Pennsylvania. September 9, 1807.) 

No. 47. 

Patents— iNrKiNGBMENT— Tube Cleaneb. 

The Elliott patent, No. 641,092, for a rotary boiler tube cleaner. waB 
not anticipnted, and discloses invention; aiso held valid as agaioàt ti» 
claim of prlor use, and Infrlnged. 

In Equity. On final hearing. 

Bakewell & Byrnes, for complainant. 

H. A. Toulmin and Miller & Reamer, for respondent 

BUPPINGTON, Circuit Judge. This bill in equity brought by tfifr 
Liberty Manufacturing Company against the American Brewing Com- 
pany charges infringement of claims 1, 2, 5, and 6 of patent No. 641,- 
092, issued January 9, 1900, to W. S. Elliott for a boiler tube cleaner. 
The respondent is a mère user, and the case is defended by the maker 
of the device in question, the Lagonda Manufacturing, Company, 

Prior to the patent in question, the use of water tube boilers had 
developed a serions trouble in the formation of a stone-like crust oa 
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the inner surface of the tubes, due to the action of heat on the minerai 
salts contained in the water. This layer reduced steam space and ca- 
pacity, and increased fuel consumption. So serious was this trouble 
owing to the difficulty in removing the crust that the Stirling Company, 
one of the largest makers of such boilers, was threatened with disuse 
of their boilers on that account; its tubes, owing to end curves, being 
especially hard to clean. Elliott, the patentée, who had charge of the 
Pittsburgh agency of that company, being aware of this trouble, set 
about to solve it, and as early as February 12, 1897, drew a sketch 
which disclosed the device subsequently embodied in the patent in suit. 
With his device is used a turbine, of smaller diameter than the tube to 
be cleaned, which is attached to a hose. To the shaft of the turbine, 
which shaft may be provided with a universal joint to allow the device 
to follow the end curvature of tubes, is attached a head which consti- 
tutes the Elliott device. This head is provided v/ith four longitudinally 
extending arms pivoted at their rear ends in inset openings at four 
equidistant points on the periphery of the head. A set of two arms of 
longer length and a set of two of shorter length are mounted at right 
angles. On the forward, free end of each arm a toothed movable cut- 
ting wheel is mounted on a shaft extending lengthwise the arm. When 
the turbine shaft is rotated at high speed, the forv/ard extending arms 
on the head by centrifugal force fly outward bring the cutters in con- 
tact with the scale, and deliver a rapid succession of blows of both a 
revolving and striking character. This blow is variously described in 
the proofs as a "sidewise" or "swiping" blow, and the process is styled 
a "picking" action. By thèse blows the crust is broken into small 
pièces, which are washed out ahead of the device by the exhaust of the 
turbine. The claims in controversy are as follows: 

"A rotary tube-cleaner having freely swinging arms, the planes of movement 
of the arms being longitudinal of the axis of the tool, and cutting-dislis secur- 
ed to the arms and lying In planes transverse to the axes of said arms ; sub- 
stantially as described." 

"2. A rotary tube-cleaner, having freely swinging arms moviiig in planes 
longitudinal of the axis of the tool, each arm carrying a séries of toothed disks 
lying in planes transverse to the axes of said arms; substantially as de- 
scribed." 

"5. A rotary tube-cleaner, having freely swinging arms moving in planes 
longitudinal of the axis of the tool, said arms carrying cutting disks lying in 
planes transverse to the axes of the arms, the cutters upon one arm being 
in advanee of those upon the other; substantially as described." 

"6. A rotary tube-cleaner, having pivoted thereto freely swinging arms with 
free outer ends, said arms moving in planes longitudinal of the axes of the 
tool, and cutting-disks rotably mounted upon the arms near their outer ends 
and lying in planes transverse of said arms; substantially as described." 

The device was successful, supplied a recognized need in boiler prac- 
tice, and met with prompt commercial success. It is sought to invali- 
date the patent on the ground it was a joint invention of Elliott and 
Faber. The uncontradicted évidence afforded by Elliott's sketch of 
February, 1897, however, carries the conception of the device by El- 
liott back of any alleged suggestion by Faber. Much testimony has 
been taken. Narrowed down, it discloses no patent which so resembles 
Elliott's device as to warrant présent discussion. It is sought, however, 
to show two prior uses, viz., that of Bradley and those of Weinland. 
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As to the former, we are clear that the device, if a subséquent use, 
would not infringe Elliott's claims, and as a prior use did net antici- 
pate. While Bradiey had forward pointed arms, yet they were pro- 
vided with stationary slanting cutting knives which served to scrape 
the tube. It lacked the revoluble cutters of the EUiott device. The 
Bradiey device left no impress on the art, and the reason for this 
we find in the testimony of respondent's witness Kennedy, the manager 
of the Isabella Furnace where Bradiey used the cleaner, who says he 
"objected to the use of this cutter on the boilers for fear that the cut- 
ters being revolved at great speed in the tube would eut the tube. 
* * * I considered they were cleaning them too well." As to the 
numerous Weinland devices, we are convinced by the proofs that a 
clear and satisfactory case of prior use, such as the law requires, is 
not made out. Indeed, the statements made by Weinland himself in , 
1901 to Swartz, a friendly witness, in commenting on their conversa- 
tion and views on the boiler cleaner problem in 1898, are wholly at var- 
iance with the contention now made by the respondent. It may be 
conceded that some of the contended for devices of Weinland were 
along the line of development which Elliott successfuUy perfected, but 
none of them went to the fuU extent Elliott did, and it required that 
full extent of development to make the device, such as is now made 
by the complainant and defending company, a success. 

On the whole, we are satisfied that a prior use is not established, 
either by the proofs or the character of Weinland's devices. The pat- 
ent being adjudged valid, we are of opinion infringement is established. 
The main différence between the tv/o devices is in the fact that in the 
Lagonda device the two sets of arms, instead of being of différent 
lengths pivoted on the same plane, are of the same length, but pivot- 
ed from two différent planes. This, however, is a mère mechanical 
alternative, which still serves to answer the élément of the fîfth claim, 
which reads: "One arm being in advance of those upon the other." 

Let a decree be drawn. 



THE ALGERIA. THE ELLEN S. JENNINGS. THE BAILET. THE 

MAJESTIC. 

(District Court, E. D. Pennsylvanla. August 15, 190T.) 

No. 53. 

Collision— Stëamship and Crossing Tow— Mutual Fault. 

A tug with four barges In tow, tlie entlre tow being 1,250 feet In lengtli, 
was passing up near the east side of the Delaware river in the daytlme 
on a flood tide, and, it being necessary to cross to leave some of the barges 
on the west side, the tug signaled the tow her intention to shorten up the 
hawsers as was customary and proper to, lessen the danger of collisions 
with other vessels in crosslng, but she did not then shoi-ton the hawsers, 
but proeeeded out to the niiddle of the channel, and then stopped for that 
purpose. Meantime the steamship Algeria was coming slowly down the 
river, being about a half mile distant, when the tow started to cross. No 
signais were exohanged, but, seeing the tow turu to cross, the Algeria 
starboarded her helm, and slowed stlll more, but did not reverse until 
the tug stopped, when It was too late, and she came into collision with 
the second barge from the rear. Beld, that the tug and the Algeria were 
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both in fauît, the former for not stopping and shortening her tow before 
Crossing in the usual manner, and for stopping wben halfway across, and 
thas obstructing the channel vvith her long and cumbersome tow in front 
oï the coming steamship; and the latter for not stopping at once wben 
such dangerous maneuver was seen ; and that the barges were not in f auJt 
for easting ofC thelr hawsers when the collision was Imminent. 
[Ed. Note. — For cases in point, see Cent Dig. vol. 10, Collision, $ 79.] 

In Admiralty. Suit for collision. 

John F. Lewis and Francis C. Adler, for the Ellen S. Jennings and 
the Bailey. 

Howard H. Yocum and N. Dubois Miller, for the Algeria. 
Willard M. Harris, for the Majestic. 

J. B. McPHERSON, District Judge. This is an action in rem bronght 
by the owners of two barges, the Ellen S. Jennings and the Bailey, to re- 
cover damages for a collision in the Delaware river, whereby both 
barges snfïered in jury. The Algeria is a large steamship, belonging 
to the Anchor Line, and the Majestic is the tug that had the barges in 
tow ; both vessels being charged with fault. The testimony présents 
the usual conflict, and I hâve therefore had the usual difficulty in ar- 
riving at what seems on the whole to be the truth of the occurrence. 
In my opinion, the following facts are established by the weight of the 
évidence, although there is scarcely one fact that is not denied by oppos- 
ing witnesses. My conclusions hâve necessarily been reached in large 
part by weighing the probabilities of the various accounts, and in this 
I hâve fortunately had the assistance of some disinterested testimony, 
upon which I hâve felt justified in placing a good deal of reliance. The 
unexplained absence of some witnesses has also received considération. 

With this préface, I state the facts to be as follows : 

On Sunday afternoon, June 28, 1903, about half past 3 or 4 o'clock, 
the tug Majestic was proceeding up the river, towing four barges in 
three tiers, tandem, the first tier composed of the Frank Bellviile and 
the Thomas J. Naulty lashed together, the Bellviile (which was a small 
vessel) being upon the port side of the Naulty, the second tier consist- 
ing of the Jennings, and the third of the Bailey. The Bellviile was light, 
but the other three barges were loaded with railroad ties. The tug was 
about 100 feet long. The Naulty, tlie Jennings, and the Bailey were 
each about 150 feet in length. The hawsers bctween the tug and the 
first tier, and between the first and second tiers, were each from 200 to 
250 feet long, and the hawser between the Jennings and the Bailey was 
somewhat longer. The length of the whole tow, therefore, was more 
than 1,350 feet. The tow was made up under the supervision of the 
tug, whose master had entire charge of the navigation. The ticle was 
flood, the weather was clear, only a light breeze was blowing, which did 
not interfère with navigation, and the speed of the tug was from five to 
six miles an hour. The course of the tow was along the eastern, or 
New Jersey, side of the river, and this course was maintained until 
Gloucester ferry was reached, when the séries of maneuvers took place 
that finally resulted in the collision. 

Two of the barges, the Naulty and the Bailey, were to be landed at 
Point House wharf on the western, or Pennsylvania, shore not far be- 
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low Greenvvîch Point, and nearly opposite Gloucester ferry. To maCe 
the landing, it was necessary for the tug to cross the river ; but, as the 
navigable channel at this point is only between 1,500 and 1,600 feet in 
width, it is obvious that much caution was needed, especially with a 
tow so long and unwieldly. No doubt the tug was a burdened vessel, 
and to that extent had the right of way, but even with this privilège it 
was still under obligation to exercise due care and not to obstruct the 
channel unnecessarily, or without proper regard for the rights of other 
craft. As the tug approached Gloucester, and while she was still to 
the south of the ferry slip, upon the eastern side, she blew three or four 
short blasts to notify the barges that the hawsers were about to be 
shortened, in order that the tow might be handled more readily, and the 
Crossing be accomplished more safely. Thèse blasts were intended only 
for the barges, and were so understood by the Algeria and by the other 
vessels that heard them. The custom for tows bound across the river 
from Gloucester to Point House wharf was to stop below the ferry slip 
on the eastern side, and to shorten hawsers before beginning the cross- 
ing. This was a reasonable and proper practice, and the Majestic should 
hâve observed it on this occasion. On the contrary, however, she dis- 
regarded her own signais to the barges, failed to stop on the eastern 
side of the channel, and began to cross without shortening any of the 
hawsers. When she had gone part of the way over, far enough prob- 
ably to obstruct at least one-half of the channel, she stopped in mid- 
stream, and, in that situation, undertook' to do the work of shortening 
the hawsers, that ought to bave been donc before she began the passage. 
While this process was going on, the collision with tSe Algeria took 
place, the steamship striking a severe blow upon the starboard side 
of the Jennings, not far from the stern, and the Bailey (which cast 
herself loose from the Jennings when the péril was seen to be immi- 
nent) drifting further upstream on the port side of the Algeria, and 
striking the barge Cardenas, which was lying at anchor to the east- 
ward of the Algeria. The Majestic gave no signal of her intention to 
cross the stream, although the Algeria was in full view, and was seen 
by the tug about half a mile up the river. If the tug had stopped until 
the Algeria had passed, the collision could not hâve taken place, nor 
if she had kept on slowly, until it became certain that the steamship 
was not coming down, instead of turning directly across her path. 

Turning now to the Algeria, it is to be observed that she had coma 
up the river earlier in the afternoon, and had overtaken and passed 
the tow on her way. She was then and afterwards in charge of a li- 
censed pilot, and camé to anchor off Kaighn's Point about 3 o'clock. 
For some reason, this anchorage ground was not regarded as saf e or 
suitable, and about half past 3 she began to drop down the river in 
search of a better place. Her speed was very slow, not more than two 
miles over the ground, and she was still in charge of the pilot. The 
master and third ofïicer were on the bridge, and a lookout was on duty 
at the forecastle head, where the chief officer was also on watch. The 
Majestic, with her barges, was seen from three-quarters of a mile to a 
mile away, proceeding north along the eastern side of the channel. 
Her signais to the barges were heard on the Algeria, but, as already 
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stated, thèse were not intended for other vessels, and the Algeria did 
not suppose they were meant for her. When the Majestic turned to 
port without signal, and began to string eut her tow across the river, 
the Algeria was half a mile away, and coming down very slôwly against 
the flood tide. Seeing this threatening movement, the Algeria's wheel 
was put hard a-starboard, and her angines were stopped, or slowed 
down so as to secure a mère movement through the water. Thus she 
continued to approach the tow, although under control and at a slow 
rate of speed, evidently calculating that the tug could draw the tow 
clear before the courses would intersect. Whether this would hâve hap- 
pened or not cannot now be known. Considering that the Jennings was 
struck very soon after she had turned across the stream, and that the 
Bailey apparently never turned at ail, it may well be doubted whether 
the Algeria's calculation would hâve proved to be correct. At ail 
events, it was utterly vitiated by the tug's stopping in midstream and 
undertaking to shorten hawsers in that dangerous position. When 
this maneuver was seen by the Algeria, her engines were ordered full 
speed astern, and her anchor was dropped, but she had already come too 
close to permit thèse very proper efforts to succeed, for the collision 
with the Jennings followed almost at once, and the injury to the Bailey 
happened very soon afterward. 

In this State of facts, I think the tug and the steamship were both 
at fault. The tug should hâve stopped and shortened her hawsers be- 
fore attempting to cross, should hâve signaled her intention before un- 
dertaking the passage, and should not hâve stopped in midchannel, 
and thus hâve increased a danger already apparent. The steamship 
may hâve been at fault in not keeping farther ofï to the westward, al- 
though I am not greatly disposed to insist upon this, but I think she was 
certainly to blâme in holding on too long after she saw the unusual 
obstruction before her. She was going at slow speed against a flood 
tide, and her movements could hâve been easily controlled. If she had 
stopped altogether, even at the loss of 15 minutes, or had stopped and 
reversed, when she observed the dangerous character of the tug's 
maneuver, the collision would not hâve occurred, and I think she 
must be held liable for taking the chance that the tug would be able 
to pull the tow across before she herself got down to the barges. Cer- 
tainly she did not leave herself much margin, for with ail her efforts 
she was not able to clear the second tier of the tow, although she began 
the attempt when she was half a mile away. 

Moreover, it must not be forgotten that the tow had the right of way, 
and the Algeria was bound to pay proper respect to this privilège, even 
if she were somewhat inconvenienced thereby. Neither did she give 
any signal of her moyements, and this too may hâve contributed to the 
accident, although it is quite sufficient to hold the steamship at fault for 
failing to stop when stopping would hâve surely prevented the injury. 

Some argument was made in support of the charge' that the barges 
were also négligent in casting off their hawsers and in failing to arichor 
after they found themselves adrift, but I am not disposed to regard it 
seriously. Whatever the barges may hâve donc was in tlxe stress of 
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péril, and should be judged leniently. I see no sufRcient groun'd on 
which they, or either of them, can be adjudged in fault. 

A decree may bé entered against the tug and the steamship, with an 
order of référence to a commissioner. 



In n AMERICAN KNIT GOODS MFG. 00. 
(District Ctourt, E. D. New York. August 16, 1907.) 

1. Banebuptoy— Réclamation or Pkopeety bt Seller— Rkscissioh or Sale 

CONTEACT. 

OlrcumBtances under wblch a court of equlty might permit a rescission 
Of a contract of sale on the ground of mlstake In tne représentations, 
where the parties could be restored to their original position, may not 
warrant such relief after ttie purchaser lias beeome bankrupt, and ea- 
pecially where the spécifie property purchased cannot be restored. 

2. Samb— Sale Indxtced bt Feaud. 

Evidence held not to sustaln the claim of a seller of goods to a bankrupt 
that such sales were induced by fraud on the part of the bankrupt In 
knowingly making materially false statements of assets, such aa would 
entitle the seller to resclnd. 

In Bankruptcy. On exceptions to report of spécial master. 

James, Schell & Elkus, for trustée. 
Hyman, Campbell & Eaton, for petitioners, 

CHATFIELD, District Judge. A spécial master in réclamation 
proceedings bas reported that the goods sought to be reclaimed should 
be retained by the trustée, and the petitioning creditors left to prove 
their claim as gênerai creditors for the balance due them, amount- 
ing to $15,280.21. To this report the attorneys for the trustée hâve 
excepted, upon one ground, but bave also moved to bave the report 
confirmed; and the petitioning creditors hâve excepted separately to 
varions findings by the spécial master, and to his conclusion. 

The principal ground of objection by the petitioning creditors is 
that a statenient of assets made by the bankrupt a few months prior to 
its failure is claimed to hâve been an inducement for further deliveries 
of goods by thèse creditors, and that this statement was not only false 
in fact, but that the bankrupt's officers knew it to be such, and issued 
it Mrith a fraudulent purpose, in order to conceal the true condition of 
the corporation. Much of the goods delivered upon the orders made 
subséquent to the giving of the statement referred to hâve been paid 
for, and the balance amounts to the sum above mentioned, viz., $15,- 
380.21. Subséquent to the making of this statement two separate 
contracts were entered into, one upon April 11, and one upon May 3, 
1905, and a former contract of November 19, 1904, was modified, and 
the spécial master has found that this modification was not a new giv- 
ing of crédit, but merely a réduction in amount of the original con- 
tract, 

Hpwever this may be, it appears frora the testimony that the bank- 
rupt corporation was in default, and that the creditors did not enforce 
this default, but allowed the modification of the contract, relying up- 
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on the statement of condition dated March 17, 1905. It is necessary 
therefore, to consider (1) whether this statement was false and fraud- 
aient to a material extent; (3) whether the bankrupt, through its 
officers, knew that it was so false and misleading, and purposely in- 
tended to deceive by the use of the statement; and (3) whether the 
claimant creditors relied upon this statement for facts so material that 
the transaction would be set aside by a court of equity (if thèse state- 
ments were not in fact true) as having been entered into upon a mis- 
take of fact, and causing the unjust enrichment of the party re- 
sponsible for the mistake. 

As to the first and second points, the spécial master has reported 
at length as to the truth and accuracy of the statement. He has found 
that the statement issued was not materially false, and that the bank- 
rupt corporation and its officers did not intend to issue a false state- 
ment, or to deceive. The spécial master has also reported that the 
creditors relied in part upon this statement and in part upon personal 
examinations for their action subséquent to the date of the statement 
of March 17, 1905, and the évidence seems to bear out the spécial 
master's report. Some of the items included as quick assets are ca- 
pable of argument as to whether they are assets or liabilities; but 
there is no sufficient proof that the officers of the corporation purpose- 
ly and fraudulently inserted thèse amounts with the intention of mak- 
ing a false statement, and it does not seem that thèse items are of such 
a character that they can be called mistakes of fact, or misrepresen- 
tations of fact, especially if made without intentional fault upon the 
part of the person making the représentations. 

The creditors hâve claimed a right to rescind upon two théories : 
(1) That there was actual fraud; and (2) that, in the absence of 
actual fraud, equity would grant a rescission, if the représentations 
were false in fact and the person making them mistakenly supposed 
them to be true. 

It is unnecessary to go into the law of the latter proposition. The 
circumstances under which equity will allow the rescission of a con- 
tract, and attempt to restore the parties to their original position, 
when such can equitably be donc, do not seem to be applicable to the 
présent case, when other creditors' rights hâve intervened, and the 
debtor has been thrown into bankruptcy. It is believed that no court 
of equity would, under the présent circumstances, allow the rescis- 
sion. At any rate, no such rescission would be allowed, except with 
relation to some spécifie object or subject-matter of a contract, which 
could be returned to the party from whom it was obtained, and the 
parties thus be restored to their original position. In the présent case 
this is not possible, and the petitioners hâve not prayed for the return 
of spécifie objects alone, but, on the contrary, hâve asked that they be 
given the balance in their f avor upon an accounting ; and, even if the 
return of the yarns in the possession of the trustée were what was 
asked, it does not seem to this court that the statement of March 17, 
1905, contains such mistakes of fact as to show that the creditors did 
not assume the risk of the contract made, or were deceived as to 
material facts into making that contract. 
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The spécial master's findings as to the accuracy of the financîal 
statemeht in its material features, and the freedom of the officers of 
the bankrtîpt f rom f raudulent and intentional deceit, seem to be sup- 
portedby évidence, and the btirden of showing them incorrect to such 
a degree as to justify setting âside the report has not b'een sustained. 

It is unnecessary to consider the exception on behalf of the trustée 
to the spécial master's report, as the report is in his favor. 

The exceptions of the creditors should be overruled, and the report 
confirmed. 



Ex parte BIOK. 
(Circuit Court, S. D. New York. June 29, 1907.) 

1, BaNKBUPTCT— CONIEUiPI— ACTS COKSTITtJTING MlSBEHAVIOB— GiVINO FAXSE 

Tbstimony. 

The givlng of fal se, vague, and evasive testimony by an alleged bank- 
rupt on his examination before a spécial commissioner, wlth the Intention 
of misleading tlie court and conceallng assets of his estate, Is a misbe- 
havioî", and consti tûtes a contempt, which the District Court has power 
to punlsh under Rev. St. § 725 [D. S. Comp. St. 1901, p. 583], on a sum- 
mary hearing without a jury. 

2. HàbeaS Oorpxjs— Jurisdiction and Relief— Cibouit and District Courts. 

A Circuit Court of the United States bas no appellate jurisdiction over 
a District Court, and cannot re-yiew its proceedings for any error or ir- 
regularity on pétition for a writ of habeas coi'pus, where the District 
Court had jurisdiction. 

[Ed. Note. — For cases In point, gee Cent Dig. vol. 13, Courts, § 1118. 

Jurisdiction of fédéral courts, see note to In re Huse, 25 C. C. A. 4.] 

Habeas Corpus. 

Charles Golzier, for petitioner. 
Abram I. Elkus, opposed. 

WARD, Circuit Judge. This is a proceeding to discharge the peti- 
tioner by means of a writ of habeas corpus f rom a commitment for 
contempt of court. After a pétition pf involuntary bankruptcy had 
been filed against Philip and Joseph E. Bick, copartners, the petitioner, 
Joseph E. Bick, was required by an order of the United States Dis- 
trict Court for the Southern District of New York to appear before a 
spécial commissioner for examination. After having testified several 
times before the spécial commissioner he was adjudicated a bankrupt, 
and subsequently, on the pétition of William Henkel, Jr., receiver, the 
District Court made an order requiring the petitioner to show cause 
why he should not be adjudged guilty of contempt for false testimony, 
and for vague, contradictory, contemptuous and evasive answers giv- 
en in order to conceal assets of his estate. The petitioner filed an an- 
S3iver denying the contemptj and âppeared on the return day personal- 
ly and by counsel. Thé return of the United States marshal shows 
that the district judge permitted tïie petitioner to testify before him in 
open court with référence to the acts and conduct charged against 
him. At the conclusion of the hearing the court adjudged the peti- 
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tioner to be guilty of contempt and committed him to the United States 
marshal for imprisonment in Ludlow Street jail for two months. 

It is objected on behalf of the petitioner that he has not been charg- 
ed with misbehavior within the provisions of Rev. St. U. S. § 735 
[U. S. Comp. St. 1901, p. 583]. It is true that this word is not used; 
but the District Court has found that the petitioner's testimony is false, 
vague, and evasive, with the intent of misleading the court and con- 
ceaHng assets of his estate. It is as clear an instance of misbehavior 
as if the petitioner had refused to testify at ail. Mr. Colliers vvork on 
Bankruptcy (page 125) is cited as showing that unsatisfactory an- 
swers, even if contemptuous, are not contempt in law, and cannot be 
punished as such. If he includes within the category of unsatisfactory 
answers such testimony as the petitioner's, 1 prefer to foUow the dé- 
cision of Hough, J., in the Matter of Fellerman (D. C.) 149 Ked. 244. 

The petitioner also contends that the proceeding before the Dis- 
trict Court was a criminal proceeding for the punishment of perjury, 
and that he was, therefore, entitled to a trial by jury. The proceed- 
ing was not an indictment or criminal proceeding to punish him for 
perjury, but was a proceeding to punish him for contempt of court, 
in which he was not entitled to a trial by jury. 

It is also suggested that, as the order to show cause was founded 
on the petitioner's testimony before the spécial commissioner, the court 
could not punish him for contempt because of his testimony before 
the court. I think the spécial commissioner was only the instrument 
of the court to take the testimony, and that his testimony was really 
before the court. Were this not so, the testimony before the spécial 
commissioner and before the court was upon the same subject, and was 
the same contempt, for which he might hâve been committed on either 
or both occasions. This court has no appellate jurisdiction over the 
District Court, and, if there were any error or irregularity in the pro- 
ceedings, that could only be corrected by appeal. 

As I find that the District Court had jurisdiction of the petitioner 
and of the subject-matter, and was compétent to pass upon his con- 
duct, which it has found to be a contempt, the writ is discharged, and 
the petitioner remanded. 



DWINELL-WRIGHT 00. v. CO-OPERATIVB SUPPLT CO. 
(Circuit Court, B. D. Pennsylvanla. May 29, 1907.) 

Teade-Mabks and Tbade-Names. 

The namé "Whlte House," and the plcture of the White House at 
Washington, held, upon final hearing, to eonstitute a valid trade-mark and 
trade-name for plaintîff's coffee. 

[Ed. Note. — For cases In point, see Cent DIg. vol. 46, Trade-Marks 
and Trade-Names, §§ 8, 11.] 

In Equity. 

Burr, Brown & Lloyd and George L. Huntress, for plaîntifiF. 
I. H. Mirkil and Franklin L. liyle, for défendant 
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HOLI/AND, District Judge. For prior report of this cause, upon 
preliminary injunction being granted, see 148 Fed. 243. The case is 
now heard on bill, answer, and proofs, and thèse proofs are found to 
fuUy maintain the allégations of the bill, and a final decree is to be 
entered, permanently enjoining the défendants from selling or offer- 
ing for sale, directly or indirectly, any cofïee inclosed in wrappers upon 
which appears a picture or représentation of the White House at Wash- 
ington, or any coffee under the name of "White House," with or with- 
out said picture. 

So ordered. 



DUVALL et al. v. SULZNER et al. 

(Circuit Court, W. D. Pennsylvanla. August 21, 1907.) 

No. 33. 

1. Aebiteation and Awaed— Valimtt of Awaed— Notice of Heakino. 

Mère statements made by one claimlng the ownerslilp of certain stoclc of 
a corporation tliat, If he reeovered it, àe would use or dispose of it for 
the benefit of the corporation, did not constitute a transfer which gave 
the corporation the right to notice of a hearing before arbitrators to 
détermine the ownership of the stock under an agreement to which it was 
not a party, or to join in a bill to set aside the award and for the re- 
covery of the stock. 

2. Same. 

A dispute having arisen between several persons as to the ownership 
of certain shares of stock in a corporation, an agreement was made to 
submit ail questions as to such ownership to arbitration, and arbitrators 
were selected, the most of whom were stockholders, and had heard the 
claims of the respective parties discussed. Complainant, who was one 
of such parties, after the arbitrators were selected, repeatedly stated to 
them that he had said ail he wished to say, and that, as he was going 
away, they should proceed without him, which they dld, making an award 
before his return. Held, that complainant could not Impeach the award 
because no notice of the hearing was given to him, nor because the ar- 
bitrators may hâve considered évidence which would not hâve been admis- 
sible In court, having evidently intended that they should do so in re- 
spect to his own claim. 
2. Same— Impeachment of Awaed— Grounds. 

An allégation that arbitrators acted "witb manifest unfairness, and 
with such partiality as to destroy the judicial character of the proceed- 
ings," does not state any grouiid for impeachment of their award, in the 
absence of any allégation that the party benefited participated in any 
misconduct or was guilty of fraud or collusion. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 4, Arbitration and 
Award, §1 322, 415. 

Setting aside award for interest, préjudice on misconduct of arbitrator, 
see note to Nolan v. Colorado Cent. Consol. Min. Co., 12 C. C. A. 589.] 
4. Same— Waivee of Objections. 

A party to an arbitration agreement who voluntarily Joins In the sélec- 
tion of persons as arbitrators, who are known to hâve formed opinions 
upon the merits of the controversy, cannot impeach the award on the 
ground that the arbitrators were not impartial. 

In Equity. On plea. 

Patterson, Sterrett & Acheson, for complainants. 
J. M. Shields, for respondents. 
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EWING, District Judge. Upon the organization of the Gold Bul- 
lion Mining & Development Company, 250,000 shares of the capital 
stock, of the par value of $1 per share, were given William B. Duvall, 
in considération of his transfer to said company of certain options on 
minerai lands in Mexico. One hundred and tvirenty five thousand 
shares of this stock said Duvall put aside, and proposed appropriating 
towards financing and developing the property of said company. 

The finances of the company were causing some trouble, and some 
time during the year 1904 certain certificates of stock were placed in 
escrow with the Mercantile Trust Company, under the following agree- 
ment : 

"The undersigned, being the owners of the certificates of stock of the Gold 
Bullion Mining & Development Company, which are herewith Inclosed, hâve 
agreed as follows: 

No. Shares. 

Joseph F. Sulzner 21 26,250 

L. L. Duvall 4 62,500 

B. P. Coles 14 1,667 

M. D. Judah 24 24,583 

K. C. Tebbetts 25 26,250 

Jos. F. Sulzner 22 5,000 

E. P. Cole 20 26,250 

B. P. Cole 13 5,000 

W. B. Duvall 11 57,500 

"(1) The certificates are hcreby deposited in escrow in the hands of the 
Mercantile Trust Company, upon the following condition iind purposes : 

"(2) To prevent the parties named in certificates from selling or transferring 
the same pending the organization and flnaneing of the Company. 

"(3) The sum of .$12,500 shall be raised in cash, by sale of stock, and paid 
into the treasury of the company on or before the Ist day of January, 1905, 
and if so paid in, then upon the certificate of the Company Treasurer show- 
Ing that fact, the said The Mercantile Trust Company, Trustée, is authorized 
thereupon to deliver the said parties respectively, the certificates above men- 
tloned. 

"(4) Should the parties signing this paper fail to raise the money as above 
(No. 8) stated, then the said the Mercantile Trust Company, trustée, shall 
(and hereby authorized to) deliver ail of the said certificates to W. B. Duvall. 

"Jos. F. Sulzner. [Seal.] 

"E. P. Cole. [Seal.] 

"W. B. Duvall. [Seal.] 

"M. Douglas Judah. [Seal.] 
"K. C. Tebbetts. [Seal.] 

"For J. C. Tebbetts, Atty." 

. The certificates embraced in said deposits numbered 21, 24, 25, and 
20, aggregating 103,333 shares of said stock, constituted what was 
then left of the 125,000 shares which Duvall purposed using in financ- 
ing the company and developing its property; the balance of the 
stock having been disposed of. The terms of the agreement under 
which said stock was deposited were not complied with, and in Jan- 
uary, 1905, according to the provisions of said agreement, this stock 
was retumed to Mr. Duvall, and he then obtained from the company 
one certificate for said 103,333 shares in his own name. Subsequent- 
ly he delivered that certificate, after having signed the power of attor- 
ney on back thereof for its transfer, to Joseph F. Sulzner, and said 
Duvall, as against it, gave orders to various parties for certain blocks 
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of the stock represented thereby. This certificate Sulzner turned over 
to the Company, and received in exchange therefor a certificate to him- 
self as trustée. 

Thus matters stood until January, 1906, when, on the 6th o£ that 
month, Duvall filed a bill in equity in this court at No. 19 May term, 
1906, against Sulzner, praying for an injunction to restrain Sulzner 
from voting that stock at the annual élection of the company to be held 
on Januâry 9, 1906, and for an order directing said stock certificate 
to be delivered up to the company and a new one, representing the same 
amount of stock, to be issued in his name. The injunction was not 
granted; but at the meeting on January 9th there was considérable 
discussion about the trouble among the stockholders regarding this 
stock, and the proposition was made that the entire matter be settled 
by arbitration. At that meeting Mr. Duvall moved "that a committee 
be appointed to arbitrate the difïerences between ail parties claiming 
equity in the 103,333 shares of stock of the Gold Bullion Mining & 
Development Company and William B. Duvall, that the stockholders 
appoint a man to represent the stockholders' interest, and Joseph F. 
Sulzner appoint a man and William B. Duvall appoint a man, and 
thèse three men appoint two men, and ail parties in interest in said 
103,333 shares of stock of the Gold Bullion Mining & Development 
Company shall agrée to whatsoever the committee may décide upon," 
which motion was carried. It was also moved and carried at said 
meeting that Thomas Maxwell be selected to represent the stockhold- 
ers on such committee. Pursuant to this action of the stockholders of 
said company, Duvall and Sulzner agreed that the committee of arbitra- 
tion should settle ail matters regarding this stock, and Mr. Duvall se- 
lected Henry D. Gamble, one of the stockholders, as his représentative, 
and Mr. Sulzner selected Harvey Miller, another stockholder and his 
attorney, to represent him, and subsequently thèse gentlemen and Mr. 
Maxwell, with the acquiescence and agreement of Messrs. Duvall and 
Sulzner, selected H. G. Moore, another stockholder and director of 
this company, and James G. Marks, as the other members of the board 
of arbitration. Just when this board was completed does not clearly 
appear ; but on the afternoon of January lOth ail the arbitrators, unless 
Mr. Marks be excepted, as to which there is considérable différence of 
opinion, and Mr. Duvall, Mr. Sulzner, Mr. Tebbetts, and others, met 
in Mr. Gamble's office in the Fédéral Building, Pittsburgh, and com- 
pleted ail preliminary arrangements respecting arbitration. 

The arbitrators held several meetings, the first on January 22d, and 
concluded their labors and made up their award on January 36, 1906. 
The agreement of arbitration execUted by the parties, and the award 
made pursuant thereto, are as follows: 

"Memorandiun of Agreement. 

"Whereas disputes hâve arisen between William B. Duvall, Joseph F. Sulz- 
ner, J. O. Tebbetts, 1. L. Courrier, M. D. Judah, and P- P- Cole, stockholders 
In the Gold Bullion Mining & Development Company, as to the ownershlp of 
shares of stock in said Gold Bullion Mining & Development Company, and 
whereas r suit bas been Instltiited In the court of common pleas No. 3 of Alle^ 
gheny county, Pa., by E. P. Oole, Joseph F. Sulzner, William B. Duvall, and 
thé Goid Bullion Mining & Develop^lè^t Company respecting a portion of the 
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stock of sald company, and a suit Instltuted In the United States Circuit Court 
by William B. Duvall agalnst Joseph Sulzner representlng a portion of the 
stock of sald company, and that certain other parties claim an Interest In 
sald stock. 

"And, whereas, at the annual meeting of the stockholders held at the office 
of said company in the clty of Pittsburgh, Pa., on the 9th day of January, 
1906, it having been proposed and agreed by and between ail of the parties 
to said disputes that the same be submitted to a eommittee of five as thereln 
provided, to be selected to arbitrate and settle ail matters in dispute concem- 
ing the same, which said resolution was unanimously adopted. 

"Now, therefore, in pursuance of the verbal agreements and the said resolu- 
tion above mentioned and in confirmation of the same, we do hereby agrée to, 
and do submit ail our rights and clalms In, to, and concerning the stock of 
the Gold Bulllon Mining & Development Company, and ail disputes concern- 
ing the same, and do hereby sélect and appoint Thomas Maxwell, H. D. 
Gamble, Harvey A. Miller, G. H. Moore, and James G. Marks as a eommittee 
to arbitrate and adjust ail said différence, disputes, and claims. 

"Now, therefore, this agreement witnesseth: 

"First. That the sald parties hereto agrée to submit their rights In and 
to the sald stock to the Oommittee of arbitrators above named, and shall 
présent to the sald eommittee such évidence of their rights as may be rele- 
vant and proper. 

"Second. That the sald arbitrators, or a majority of them, acting as such 
eommittee or board, shall hâve the right and authority to hear and déter- 
mine ail matters in dispute between the parties hereto in and concerning the 
sald stock, and shall set forth what portion, If any, of the said shares of 
stock Is to be awarded to the varlous parties claimlng a right or interest 
thereln. 

"Third. That the award of the said arbitrators shall be made In writing, 
and signed by the said arbitrators, or a majority of them, and a c-apy thereof 
delivered to each of the parties hereto, or mailed to their resi>ective post-of- 
flce addresses; and such award, when so made, shall be binding and con- 
cluslve upon the parties hereto without any right of action at law, or In equity, 
concerning the subject of this arbitration. 

"Pourth. That the sald William B. Duvall and the said E. P. Oole, lu con- 
sidération of this agreement and by submltting their claims concerning the 
said stock to the said arbitrators, hereby settles and discontinues the said 
suits in the United States Circuit Court for the Western District of Penn- 
sylvania, at No. 19 May term, 1906, and the sald suit in the court of common 

pleas No. 3 of Allegheny county, Pa., at No. November term, 1905, and 

agrée to pay ail costs therein accrued. 

"Witness our hands and seals this lOth day of January, A. D. 1906. 

"W. B. Duvall. [Seal.] 
"Jos. F. Sulzner. [Seal.] 
«J. C. Tebbetts. [Seal.] 
"B. P. Cole. [Seal.] 

"I. L. Courrier. [Seal.] 
"M. D. Judah. [Seal.] 

"By I. L. C, 
"By virtue of assignment 

"Wltnesses." 

"Award. 

"We, the underslgned, belng the arbitrators agreed npon by William B 
Duvall and Joseph F. Sulzner and others, by agreement dated January 10, 
1906, to hear and détermine the claims of the said parties in and to the own- 
ership of 103,333 shares of the stock of the Gold Bulllon Mining & Develop- 
ment Company, and to make an award concerning the same, and to set forth 
what parties are entitled to the said stock, or portions thereof, as set forth 
in sald agreement, hereby certlfy that we bave heard the claims of the said 
parties and such évidence as they desired to oEfer, and, upon due considération 
thereof, hereby make our award pursUant to the sald agreement and adjudge 
155^.-58 
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and détermine that the parties hereinafter named are entltled to the sald 

stock In the portions set opposite their respective names ; that Is to say : 

To H. G. loupold, 5,000 sharês... .....$ 5,000. 

" Thomas Maxwell, 1,000 shares 1,000. 

" G. H. Moore, 1,000 shares. 1,000. 

" W. J. Aber, 1,000 shares 1,000. 

" Henry Hetzel, 25,000 Shares 25.000. 

" Pledro Plnelll, 2,500 shares 2,500. 

" V. M. Reynolds. 500 shares 500. 

" Recker, 2,500 shares 2,500. 

" L. T. Yoder, 1,250 shares 1,250. 

" B. P. Cole, 500 shares 600. 

" I. L. Ourrler, assignée of Judah, 500 shares 500. 

" J. C. Teljbetts, 5,000 shares 5.000. 

" Jos. F. Sulzner, 80,083 shares 80,083. 



Total $103,333. 

"In witness whereof we hâve hereunto set our hands and seals this 26th day 
of January, 1906. 

"Thomas Maxwell. [Seal.] 
"G. H. Moore. [Seal.] 

"Harvey A. Miller. [Seal.]" 

At the time thèse meetings were held and the award made, Mr. Du- 
vall and Mr. Tebbetts were both away ; the former having left for New 
York on the evening of January lOth, and the latter for California the 
same day. When Mr. Duvall returned and learned what the action of 
the arbitrators had been, he was very much dissatisfied, and that dis- 
satisfaction resulted in the préparation and filing of the bill in this case. 
This bill set forth more at length the history of the transaction than 
that given above, but substantially the same, and allèges that the amount 
of said stock awarded by the arbitrators to Joseph F. Sulzner, towit, 
80,083 shares, "was rightfully, and is stiU rightfuUy, the property of 
your orator, William B. Duvall, except in so far as he may désire to use 
the same for the benefit and promotion of the said company." The 
averments of the bill respecting the action of the arbitrators are em- 
braced in the twelfth and thirteenth clauses thereof, and are as follows : 

"That notwithstanding this was their plain and known duty, they proeeed- 
ed, while your orator, William B. Duvall, was in Jlexico, and the said J. C 
Tebbetts was in the state of California, to meet and décide the questions in 
dispute without notice to them and wlthout hearing any évidence, at least in 
so far as the rlghts of your ora tors and the said J. O. Tebbetts or any of them 
were concemed, and agalnst the written protest of one of the arbitrators, a 
copy of whieh said protest, marked 'Exhibit B,' is hereto attaehed and made 
a part of this bill of complgint, and agalnst hls withdrawal and refusai to 
act as one of said arbitrators, attempted to détermine the matters in dispute 
and made their finding and award in writing, a copy of which said flnding 
and award, marked 'Exhibit C,' Is hereto attaehed and aiso made a part of 
this bill of complalnt. 

"Thirteenth. That said attempted award and détermination of the said 
committee of arbitration is illégal and invalid and not binding upon your 
orators, William B. Duvall and other parties to said agreement (Exhibit A), , 
for the reason that the said committee of arbitration proceeded in entire 
disregard of your orator's, William B. Duvall's, rlghts, without sueh hearing 
as is provided by the agreement of submission, and without giving your orator, 
William B. Duvall, any opiwrtunity to establish hls right In said stock by 
évidence to that end and agalnst the prétest and withdrawal of one of the 
said arbitrators, and agalnst the dissent of ànother of said arbitrators. And 
your orator, William B. Duvall, further avers that the majorlty of the said 
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committee of arbltratlon, so aetlng and attemptlng to pass npon the tltle of 
said stock and to décide the said controTersy, did act throughout the whole 
of said proceedings with manifest unfairness, and with such partiality as to 
destroy the Judicial character of said proceedings, and to render said arbitra- 
tlon invalid and illégal." 

To this bill the défendants hâve filed a plea, setting up the agreement 
to arbitrate and the award made pursuant thereto, and also the former 
bill filed by Duvall v. Sulzner, at No. 19, of same term (no opinion 
written), to which the plaintiffs hâve filed a replication joining issue 
on the averments of the plea. 

It may be added that at the time Duvall filed his bill at No. 19 May 
term of this court, E. P. Cole, one of the défendants, had also filed 
a bill in equity in the court of common pleas No. 3 of Allegheny coun- 

ty of November term, 1905, for the recovery of a portion of 

said stock. 

In the présent bill the plaintifïs state that they are willing that the 
allotment of stock made by the arbitrators shall stand with the ex- 
ception of that to said Sulzner, as to which the controversy hère is con- 
fined. Only défendants Sulzner, Maxwell, Moore, Aber, Hetzel, and 
Yoder join in the plea. The défendant Pinella bas never been served, 
and is without the jurisdiction of this court. 

The real contention in this case is between Duvall and Sulzner. The 
Gold BuUion Mining & Development Company really has no vested 
interest, and whatever it may acquire it must acquire through Duvall. 
It is alleged that at the meeting of the stockholders on the 9th day of 
January, 1906, Duvall made a déclaration, and repeated it, that what- 
ever interest he had should go to the company ; but, while he did make 
some statements of that character, it is not shown by the testimony 
that he ever made any absolute renunciation of his right to this stock, 
or any valid transfer of his equity therein to the company. He states 
in that bill, in paragraphs 5 and 6, that he set apart 125,000 shares of 
his stock to promote the company's capitalization and development, 
and, in paragraph 8, that he is holding- this stock, in part at least, for 
the promotion of the interests of the said corporation, while in para- 
graph 10, as above quoted, he still claims the property as his own. In 
paragraph 14 he allèges that he has determined to use said stock to 
the best interest of the plaintiff company and to transfer the same 
to it as and when the same may become vested in him. In paragraph 
3 of the prayer he asks that the 80,083 shares be adjudged the prop- 
erty of the Gold Bullion Mining & Development Company and be de- 
livered to it, and in paragraph 4 asks that the said 80,083 shares of 
the capital stock of the said Gold Bullion Mining & Development Com- 
pany may be decreed and declared to be the property of the Gold Bul- 
lion Mining & Development Company, subject to the sale of such part 
thereof as may be necessary to reimburse the said William B. Duvall 
for the costs and expenses of this litigation, etc. It will thus be seen 
that the development company has no interest other than what Duvall 
may see fit to confer upon it, and that it has no title except what it 
may get through him. Notwithstanding his présent déclarations, in 
the bill which he filed on the 6th day of January, Duvall expressly 
claimed title in himself , and prayed that a decree be made requiring the 
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whole block of stock to be retransferred to him. The déclarations made 
by Duvall at the meeting on January 9th, as well as those contained in 
his présent biU amount to nothing more than a déclaration of inten- 
tion on his part to use that stock, if he secures it, for the benefit of the 
corripany, and do not constitute such a valid assignment or transfer 
to the Company as would warrant it in joining in this bill. The fact 
of the matter is that the company never did authorize its name to be 
used in connection with this bill, but after the bill was filed, and some 
time during the course of the litigation, it does appear that Duvall 
obtained the consent of some of the officers of the company at least 
to participate in the expense. However ail this may be, the fact is that 
at the time the arbitration was held the company made no claim to 
any of this stock, and did not understand that it had any right to make 
such a claim. A good deal of stress has been laid upon the fact that 
the stockholders at that meeting elected one of their number to sit upon 
the arbitration board, and it is argued from that, that it was because 
of direct interest in this stock by the company that that élection was 
had. But that is explained by the statement of several of the witnesses, 
to the effect that the company was suffering financially by reason of 
the dissension among its stockholders, and that at the time they were 
in need of financial aid, and that the object in having the company par- 
ticipate in the sélection of arbitrators was to show the anxiety of the 
stockholders as a body in having the dissensions removed. Two of the 
arbitrators, Maxwell and Moore, were members of the board of di- 
rectors of the development company, and two others, Miller and Gam- 
ble, were stockholders, so that, if the company had any daim on this 
stock or understood it had any right or title to any portion thereof, it 
would certainly hâve been declared and upheld by thèse gentlemen. 
So far as appears, also, the company has never taken any action indi- 
cating that it had any claim or title to this stock, or seeking to enforce 
any such claim. Sulzner is président of the company, and, if the other 
stockholders understood that the company itself had any right or title 
to this stock, or any portion thereof, they certainly would not refrain 
from taking some action looking towards the enforcement of such 
right. Altogether there is nothing shown in the testimony to estab- 
lish any right in the development company to any notice of the arbi- 
tration, the lack of which notice is one of the grounds most vigorously 
urged against the validity of the arbitrators' award, although it is not 
alleged in the bill of complaint. The bill does allège lack of notice to 
Duvall and to Tebbetts; but it is sufficient to say concerning notice to 
Tebbetts that he admits in his testimony that he waived any notice, and 
he himself makes no complaint respecting it. As to Duvall, the testi- 
mony shows overwhelmingly and conclusively that he absolutely and 
repeatedly instructed the arbitrators to go ahead; that he had nothing 
f urther to say ; that he had said ail he wanted to, and for them to go 
ahead and dispose of the stock; that he did not care what disposi- 
tion they made of it — ^he would be perfçctly satisfied. It.is alleged 
that thèse statements by Duvall were made prior to the completion of 
the board of arbitrators and prior to the exécution of the agreement of 
submission by Sulzner, and this is probably the case so far as the ex- 
écution of the agreement is concerned, but it is not the case so far as 
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the constitution of the board of arbitrators îs concerned. Ail the ar- 
bitrators had been agreed upon and determined before the meeting in 
Gamble's office on January lOth, and, while there is some uncertainty 
as to whether Mr. Marks was présent with the other arbitrators on that 
occasion, yet the statements then made by Duvall were made with full 
knowledge of who constituted the board of arbitration, and his instruc- 
tion was for them to go ahead immediately and dispose of this matter, 
and his positive déclaration was that he did not want to be heard; 
and it was not until he returned and found that the disposition made 
was not in accordance with his views that he tlaought of lack of notice 
to him as a ground of objection. Four of the members of the board 
of arbitrators being stockholders in the development company, and 
having been présent at the various meetings when the difficulties be- 
tween Duvall and Sulzner, and possibly others of the stockholders, 
were discussed, Duvall knew that they had heard in full his side of 
the case, and particularly at the meeting on January 9th, when he made 
bcveral quite lengthy speeches, giving his position in regard to that 
siock, and informing every one fully of what his claim was. The 
claim he makes now that he ought to hâve had notice and been given 
an opportunity to be heard is an afterthought and without merit. 

Tebbetts was présent with him in Mr. Gamble's office on January 
lOth, and it was there and at that time that Tebbetts waived notice, 
and Duvall's déclarations there were to the same eiïect, only stronger 
and more positive. 

The averments of the bill that the arbitrators decided the question 
without hearing any évidence is really applicable only to the claims of 
Tebbetts and Duvall ; but, even if they embraced the other claims, they 
are not supported by the testimony. No one but Duvall is claiming lack 
of notice, no one but Duvall is alleging lack of évidence, and no one 
but Duvall is questioning the entire correctness of the award of the 
arbitrators. Ali the parties, and it appears from the award that there 
were quite a number of them, who had or thought they had any claim 
upon any of this stock, appeared either in person or by attorney, or 
presented written orders from Duvall for the same, and no one has 
been shown to hâve been refused a hearing or to hâve lacked any notice. 
The testimony is that the arbitrators heard everybody and everything 
that was ofïered before them. As to the character of the évidence, 
however, there may be some question. The proceeding was not con- 
ducted as a proceeding at law, but was a common-law submission, and, 
as is usual in such cases, the hearings are not so strict and the rules 
of law and évidence not so much enforced as where the proceedings 
are conducted under court direction. Duvall evidently expected the 
arbitrators to act respecting his claim to this stock upon what they had 
heard from him outside of the meetings of the board of arbitration, in 
the meetings of the stockholders and ofïîcers of the company and else- 
where, and cannot complain that the arbitrators acted upon similar 
évidence in disposing of the claims of other parties. If he expected, 
and he unquestionably did, that the arbitrators would act upon that 
kind of évidence so far as his claim was concerned, he must not ob- 
ject that they did the same thing regarding other claims. In fact, 
it is hard to understand how the arbitrators would hâve been expected 
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to détermine the questions before them simply^upon représentations 
made to them in their capacity as arbitrators, when, as we hâve seen, 
at least four of the fîve arbitrators had been thoroughly inoculated with 
the claims and demands of the various parties through the contentions 
and discussions which had arisen and occurred during the course of the 
meetings of the directors and stoclcholders of the company. The évi- 
dence perhaps was not of the character that we would prefer, and pos- 
sibly not so satisfactory as it should hâve been, but no one is more re- 
sponsible for that than Duvall himself, for the members of the board 
and their previous affiliations were ail well known to him, and as bas 
been stated, he evidently expected that they would arrive at their con- 
clusion largely upon matters which had come to their knowledge prior 
to the time of their sélection as arbitrators. Ail this, perhaps, is out- 
side of the pleadings, as there is no allégation that the arbitrators de- 
cided the question without évidence, except as to Duvall's own claim 
and that of Tebbetts. The arbitrators heard évidence respecting the 
claims, and évidence of the kind and character that the parties evidently 
contemplated. 

Another allégation of the bill is that the majority of the arbitrators 
acted throughout the whole proceedings with manifest unfairness, 
and with such partiality as to destroy the judicial character of said 
proceedings, etc. It might be sufficient in answer to this allégation of 
the bill to say that, since it fails to aver any participation or complicity 
therein on the part of Sulzner, it does not go far enough. "Partial- 
ity and some improper conduct of the arbitrators in making the award 
will not impeach it, unless the party benefited thereby be implicated 
in that misconduct." Hostetter v. City of Pittsburgh, 107 Pa. 419. 
In order to sustain such a bill and set aside an award, "it is essential 
to ayer and prove that the party benefited by the award participated 
in the fraud charged ; but évidence that the arbitrator was partial and 
unfair, and knowingly made an improper décision, is insufficient for 
that purpose, without évidence that the parties benefited colluded with 
the arbitrators or practiced a fraud to procure the award." Hartupee 
V. City of Pittsburgh et al.,_ 131 Pa. 535, 19 Atl. 507. Now, the bill 
allèges no collusion or participation by Sulzner in any partial or un- 
fair conduct on the part of the arbitrators, or any of them, if such there 
were; and consequently under thèse authorities much of the testi- 
mony that was taken in this case for the purpose of showing such mis- 
conduct and unfairness is incompétent and irrelevant. It may be that 
the arbitrators were partial, but, if so, what else was to be expected 
from their associations. Mr. Gamble, who was Duvall's spécial choice, 
objected to one of the arbitrators, but Mr. Duvall promptly advised 
him that he was acceptable to him, and the objection had to be with- 
drawn. Mr. Duvall knew that Mr. Miller, who for some time had been 
attorney for the developrnent company, was the counsel of Mr. Sulzner 
and appeared for him in the former bill filed by Mr. Duvall. Not only 
that, but in the hearing on that bill, which was heard upon affidavits, 
Mr. Miller perhaps made the longest and strongest of ail the affidavits 
in Sulzner's behalf, and Messrs. Maxwell and Moore also made affi- 
davits for Sulzner in that case. "If, indeed, parties in controversy 
çhoose to waive the right of impartial trial, and purposely and avowed- 
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ly sélect as arbitrators persons having formed opinions on the subject- 
matter, or known to hâve partialities for and against the respective 
parties, the court, without commending, will not set aside the award 
merely because of the character of the arbitrators." Strong v. Strong, 
9 Cush. (Mass.) 560. In this case two of the arbitrators themselves 
had claims on this stock, and by their own award are given 1,000 shares 
each, viz., Maxwell and Moore, and yet Duvall does not except to that. 
This only further shows the character and interest of the parties he se- 
lected to détermine the questions at issue. Some of the testimony goes 
beyond the allégation of partiality and unfairness, but, since the bill 
does not aver any corruption, collusion, or fraud, it is unnecessary to 
go into that in détail. The five arbitrators remained together during 
ail their sittings until it came to the last one, when their award was 
made up. What that award would be had been pretty definitely ascer- 
tained from their discussion at the previous meeting; but its actual 
détermination was then laid over until they should gather together 
again. When they did hâve their final meeting, one of the arbitrators 
presented a written protest, couched in very gênerai terms, and then 
withdrew. It is évident from that protest that he represented the in- 
terests of Mr. Duvall, and was not satisfied with what he apprehended 
would be the action of the board. Against such a contingency as this 
the agreement of submission specifically provides, for it only requires 
that the award shall be made by a majority of the board and that was 
donc. Another member of the board was dissatisfied with its action, 
and refused to sign the award, but on the back of it entered his pro- 
test. His position seems to hâve been that the stock ought to hâve 
been distributed in accordance with the terms of the agreement for the 
deposit in escrow, according to which Mr. Duvall would hâve received 
no portion of it. It will thus be seen that four out of the five arbitrators 
thought Mr. Duvall was entitled to no part of this stock, while the 
fifth thought otherwise ; but the withdrawal of one of those arbitrators 
and the protest of the other does not invalida te the award. 

Under the pleadings, therefore, and the évidence adduced in support 
thereof, I am of the opinion that sufficient has not been shown to in- 
validate the award of the arbitrators, and that the défendants' plea 
must be sustained. 



UNITED STATES v. KOPLIK. 

(Circuit Court, S. D. New York. May 15, 1907.) 

1, Aemt and Navy— Offenses bt Oivilians — Receiving Public Propert? in 
PiJBDGE— Construction of Statute. 

In that provision of Eev. St. § 5438 [U. S. Comp. St. 1901, p. 3674], 
which makes it a crlminal offense if any one "knovvingly" purchases or 
reeeives In pledge from any soldier clothes or other public property, such 
soldier not having the lawful right to pledge or sell the same, the word 
"knowlngly" applies only to the question whether a person purchasing or 
receiving such property In pledge knew, or should hâve known from 
faets which put him on inquiry, that the person oftering the same was a 
soldier. 
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2. Samk. 

It Is not a défense to a prosecutlon, under such statute, for recelving 
property in pledge from a soldier stlll in the service, tliat such property 
consisted of clothing wlilcti he had paid for out of his clotiies allowance, 
or wliich had been charged agalnst It. 

On Indictment for Receiving in Pledge Soldiers' Clothing. 

The défendant, (îharles Koplik, was a member of a flrm conductlng a pawn- 
broking business in the city o( New York. He was indicted under section 
5438 of the Eevised Statutes [U. S. Oomp. St. 1901, p. 3674] for having at hls 
place of business knowlngly recelved in pledge, from a spldler stationed at Ft 
Schuyler, N. T., an olive drab overcoat, whieh the soldier did not hâve the 
rlght to pledge or sell. The transaction was admitted by the défendant, his 
version of the occurrence belng : That the soldier came into the pawnbroklng 
establishment, one Saturday aftemoon, late in the day, and wished to borrow 
a sum of money upon an overcoat; that a loan was made to the extent of 
$3, upon which, according to the New ïork state statute, nine cents could 
be charged as Interest, if the goods vcere redeemed within 30 days ; that the 
soldier upon being asked if he would like to bave extra care taken of his 
coat, which extra care It was testifled was to pack it in a moth-proof chest, 
was told that the charge for such extra care would be a dollar. To this the 
soldier agreed, and a receipt was taken. No. 14, for the dollar paid for extra 
care. While the soldier was talking with a companion of his, a woman pawn- 
ed a diamond ring, and within a few moments after, according to the defend- 
ant's testimony, the second soldier pawned his overcoat in a similar way. The 
défendant testifled that an extra care ticket, No. 15, was given to the woniaii, 
who pawned the diamond ring, and an extra care ticket, No. 16, to the second 
soldier for his overcoat. Some of the witnesses for the défendant testifled that 
the soldier said he was a discharged soldier, and would pay when he got his 
money from the government. The défendant testifled that he remembered 
nothing of that conversation, while another witness for the défendant sald 
that the soldiers promised to redeem the goods on pay day. The two soldiers 
testifled that the overcoats were pawned as much as an hour and a half apart, 
that they did not remember the transaction about the diamond ring, and were 
positive that they said nothing about being discharged soldiers. It was undis- 
puted that both soldiers were in uhiform, and that the overcoats pawned were 
those which they were wearing. 

Henry L,. Stimson, U. S. Atty,, and Francis W. Bird, Asst. U. S. 
Atty. 
Clarence S. Houghton, for défendant. 

CHATFIEIvD, District Judge (the facts having appeared by the 
testimony substantially as above), charged the jury as follows: The 
province of a jtiror is not a simple one. The décision upon ques- 
tions of fact is not of itself easy, but, when thèse questions that are 
laid before you are involved with interprétations of law, the govern- 
ment asking the jury to try to assume what its ideas may be as to 
the aspect of a certain statute or certain law, while the défendant 
tries throughout the case to hâve the jury understand that the law 
is to be construed in a différent way, which he claims the court 
will charge, when later the court takes a third position in explain- 
ing what its idea of the law is, and, then the jury is called upon to 
remember and sift out thèse différent questions as to what the stat- 
ute itiëans, and what the law is, and as to whether the défendant is to 
be treated from the standpoint of what this law, as a law, is intended 
to 'be, it seems to me éntirely wrong to ask a jury to carry the tes- 
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timony in their minds, not having it to read, not having the law before 
them, and having none of thèse questions so that they can pass upon 
them as the attorneys who hâve worked up the case, and I, as judge, 
who must instruct on that law, can do and to apply this testimony to 
ail of thèse various views of the statute. It is needlessly making the 
duty of the juror arduous to inject into the case such questions as 
whether a business man should be sent to prison. That is something 
that the jury need not worry about. As to questions of public policy, 
questions as to what situation the statute is called upon to meet, those 
are the points of view from which the jury is to look at the évidence 
in the case. But beyond that, if the jury hâve not confidence in the 
covirt, or if you hâve not the willingness and ability to pass upon the 
facts as the law is laid down, you should not try to correct the situa- 
tion by the individual views of jurors. I say that because through- 
out the case I hâve tried to indicate that thèse matters should not be 
brought in to complicate. The jury must take the law as charged by 
the court. Much argument in this case has been directed to the dif- 
férent phases of life, as questions of fact. But the testimony of the 
witnesses upon the stand was comparatively short, and you will re- 
member, in looking upon that testimony and weighing it, that this 
défendant, a man of good réputation, and a man presumed therefore 
to be of good character, cornes hère presumed to be innocent and with 
ail the benefits of that good réputation. He is charged under an in- 
dictment with having donc something which makes him responsible 
under this statute, and that évidence is presented to you, with the 
burden upon the government of satisfying you beyond a reasonable 
doubt that he did the act with which he is charged. Your province 
is to say whether you are satisfied beyond a reasonable doubt that a 
man with such a character, or with such a presumption, has been 
shown by the évidence to hâve committed the act, and on that you will 
base your verdict. 

Now, as to the statute, we hâve had discussions enough so that 
you can présume that it is a comprehensive, a drastic, statute. You 
hâve seen the witnesses for the government, thèse recruits; you hâve 
been able to judge, from the manner of giving their testimony, what 
the facts were, what weight you will give their testimony. You hâve 
heard the testimony of the sergeant who gave his évidence after serv- 
ice in the army, not as a recruit. And under ail of thèse circumstances 
you can see what the situation of the soldier is, when he attempts to 
pledge his clothing. And then, the statute forbids the pledging or sell- 
ing by a soldier, or a sailor in the case of the navy, of the arms, the 
equipment, ammunition, the clothing, any other public property which 
he does not hâve the lawful right to pledge or sell. 

You hâve heard read into the case a statute giving government offi- 
cers the right to seize such public property. I charge you that' that 
section refers as well to clothing which the soldier has paid for as to 
powder, cartridges, rifle, and thèse other articles which hâve only been 
handed to him for use. The authority under this section as to the 
right of an army officer to go in and seize this property wherever 
found is a civil right. The government has a right to take possession 
of what is the government's, and any person disputing that right must 
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prove it. When you corne to a criminal case, the government still 
has the right to seize. It has the right to charge the men with the 
crime. It must then show the possession of the goods. It must show 
the circumstances by which the act is alleged to be brought within the 
criminal section, and if that is shown the défendant is then put upon 
his proof; the question being whether the charge is proved to the 
satisfaction of the jury beyond a reasonable doubt. 

The section under which the défendant is charged speaks of this par- 
ticular matter- in the f ollowing language : 

"Any person who Uuowingly purctiases or receives in pledge for any obliga- 
tion or indebtedness from any soldier, clothes or other public property [I hâve 
left ont tbe other words that do net apply to this particular matter], sueh 
soldier not having the lawful right to pledge or sell the same." 

As to that last clause, "not having the lawful right to pledge or sell," 
the word "knowledge" or "knowing" does not apply. Whether the 
soldier had a right is a question of fact. If the soldier did not hâve the 
right, then the property could not be legally sold, and if a person 
buys that property he buys it with the prospect of its being seized. He 
buys it running the chances of being shown to hâve had knowledge 
that he was purchasing it from a soldier, or under such circumstances 
that the word "knowledge" applies, and he takes his chances as to 
whether the person had the lawful right to pledge or sell the same. 
The word "knowing" applies only to the question as to whether the 
man who purchased and receives in pledge the property knew that the 
person offering it was a soldier. You see, a soldier might be sent to 
sell something that might hâve been condemned, and, having the law- 
ful right to sell that, knowledge as to whether he was a soldier or not, 
if ail the circumstances were understood, would hâve nothing to do 
with the case. But if he did not hâve the lawful right to sell (and I 
charge you thèse soldiers did not hâve, as a matter of law, any right 
to pledge or sell this clothing until their enlistment had been terminat- 
ed by either court-martial or honorable discharge), if they did not 
hâve the rîght to sell, then the question cornes down to the transaction 
with the person with whom they were dealing, and the sole question 
is whether he knew, or whether he acted with such disregard of the 
circumstances that he did not try to find out, whether the man was 
a soldier. 

To convict the défendant, you must be satisfied as to this from the 
évidence beyond a reasonable do'ubt. Of course, there are two ways 
of looking at the matter to start with. It is possible for you to dé- 
termine that the soldiers' story is true, and that the défendant knew 
that thèse men were soldiers. It is possible as well for you to déter- 
mine that the defendant's story is true, and that he in good faith be- 
lieved that they were discharged soldiers. Those are the two extrêmes. 
Whichever way you make up your mind, if you arrive at either one of 
those conclusions, that way your verdict will go. But if you should 
believe, as told by the soldiers, that they went in and offered their 
clothing to be pawned, that they said nothing as to whether they were 
discharged soldiers, or whether they said that they were discharged 
soldiers, and the défendant knew better, or, whatever you find as to the 
facts of that, if the défendant had reason, as a reasonable man, to know 
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that he was dealing with a soldier, or to make further inquiry, if he 
had no regard for whether the soldier had been discharged or not, if 
he disregarded talcing the précautions a reasonable man would, so 
that he could be charged with knowing (if he had attempted to find 
out) that he was deaHng with a soldier, then he is responsible under 
this statute. 

You hâve heard the différent conflicts of testimony ; heard of thèse 
slips for extra care, one of them numbered a certain thousand and 
fourteen, and the other a certain thousand and sixteen, that were 
given, one side says, something like an hour apart or an hour and a 
half, and the other says between 5 :00 and 5 :15. The défendant ex- 
plains the transaction that occurred between thèse two Nos., 14 and 16, 
relating to a diamond ring, and that thèse transactions were with réf- 
érence to getting extra care for the overcoats, in relation to garments 
to be put away; the défendant thereby explaining, or attempting to 
explain, the fact that the numbers were but two apart. 

You hâve heard the testimony of one soldier that Mr. Isidore Koplik 
(the witness, not the défendant) was not in the store so far as he re- 
membered, and the other witness identifying Mr. Isidore Koplik; the 
statements that the soldiers came there on two différent occasions as 
far as the pawning is concerned ; and the différent discrepancies as to 
the points in which the stories are not alike. You hâve heard the tes- 
timony by the défendant, who says that nothing was said about pay 
day or money to be paid to thèse men by the government, of Mr. Isi- 
dore Koplik, who testifies that they said they were discharged soldiers, 
and that they were to get their money from the government, and of 
the clerk, who says they stated that they would redeem the goods on 
pay day ; the soldier witnesses saying there were men in the store, 
but not remembering the woman being there. And ail thèse points 
you will remember and try to détermine what in your opinion were the 
facts, of what facts you are persuaded beyond a reasonable doubt, and 
having determined those facts you will consider whether Mr. Kop- 
lik had knowledge that he was dealing with soldiers, or that he was 
so informed that the situation was such that he disregarded the duty 
which this statute places upon him and everybody else of acting as 
a reasonable man would in using the opportunities offered by the sit- 
uation so as to know whether he is dealing with a soldier or not. 

I think I hâve sufficiently charged you that good réputation is al- 
ways to be considered; also, that the presumption of innocence goes 
with the défendant ail the way through, and is to be considered by 
you in regarding the question, whether the burden of proof has been 
ix>rne so as to satisfy you beyond a reasonable doubt. If you, from the 
demeanor of any of the witnesses or his testimony, hâve believed that 
he willfully and deliberately testified falsely as to any material matter, 
you may disregard such portion of that witness' testimony, or ail of 
it, as you see fit, or give it such weight as you see fit. 

Mr. Houghton : I will respectfully request the court to charge that 
the charge of $1 for extra care was not made for two or three weeks' 
care, but for the whole time. 

The Court: The jury will remember the évidence as to what that 
was. There is no question in this case, gentlemen, as to the legality or 
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illegality of charging a dollar for storage. Whether the pawnbroker 
should be satisfied with nine cents interest on a loan that is conceded 
by ail parties mîglit be but à month in duration, that is a matter for 
the State law. The pawnbroker, as far as this case was concerned, 
was within his rights. The question as to the contradiction about the 
witnesses being asked if they wanted extra care, and the pawnbroker 
stating that they requested extra care, is merely a discrepancy in the 
testimony to be considered in finding out what happened. The pawn- 
broker, as far as this case is concerned, had a right to add that dollar, 
if it was assented to by the soldiers. 

Mr. Houghton: I request the court to charge that the fact that 
Richards or Donahue, or either of them, may hâve been intoxicated, 
or partly intoxicated, at the time of the pawning of any clothing, 
should not préjudice the jury agaînst the défendant. 

The Court: It is évidence as to the whole situation both upon the 
question of their memory and the acts of the défendant. 

Mr. Houghton: I further request that, if the jury find that the two 
coats in question were paid for by Richards and Donahue out of their 
clothes allowance, the jury should acquit, 

The Court: I refuse to so charge. 

Exception by Mr. Houghton. 

Mr. Houghton: That if the jury find that the two coats in ques- 
tion were charged up by the government against Donahue and Rich- 
ards, that they were their own property, and the jury should acquit. 

The Court: I refuse to so charge. 

Exception. 

Mr. Houghton: If the jury believe that Donahue and Richards 
stated that they were discharged soldiers, Koplik was under no obliga- 
tion to ask to see their discharge papers, and the jury should acquit. 

The Court : I will charge that he was under no obligation to compel 
them to produce their discharge papers. The question as to how far 
a reasonable man would find out about the situation is one the jury 
will hâve to détermine. 

Exception. 

Mr. Houghton: Further, the fact that Donahue and Richards 
were in uniform was not of itself notice to the défendant that they 
were in the service of the United States government. 

The Court : I will charge that the fact that a man bas on a uniform 
is not conclusive proof that he is actually at that time in the service. 
I refuse to charge whether it is notice except as I bave already ex- 
plained. 

Exception. 

Mr. Houghton: I will also ask your honor to charge that at the 
time of the arrest of this défendant he was not bound under any law 
of the United States to make any statement. 

The Court: He was not bound, and it is proper to warn a man 
not to make a statement. What the man does should, of course, be 
considered by the jury in determining his frame of mind and knowl- 
edge of the situation, but it should not be held against him if he keeps 
quiet. 
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Mr. Houghton : I will further request the court to charge — I think 
you hâve already touched upon it, but I would like to urge my request — 
that the défendant must hâve known at the time that the soldier pledged 
the garment that he was a soldier of the United States. 

The Court: I refuse to charge, except as I hâve already charged. 

Exception. 

Mr. Houghton: I further request the court to charge that the de- 
fendant must hâve known at the time the property was pledged that 
the property was public property. 

The Court: No; I refuse to so charge. 

Exception. 

Mr. Houghton : I further request the court to charge that the défend- 
ant must hâve known at the time the pledge was made by the soldier 
that the soldier had no right to pledge them. 

The Court : I refuse to so charge. The défendant took his chances 
on that. 

Mr. Bird : I request that your honor charge that under the law the 
défendant has no right to accept more than 3 per cent, interest a 
munth on any loan. 

The Court : I so charge. If there are no further requests, the jury 
will retire. 

The jury brought In a verdict of guilty, and a sentence of $1,000 fine was 
imposed, wMch was paid by the défendant. 



In re LEVERTON. (1.) 

(District Court, M. D. Pennsylvanla. September 4, 1907.) 

No. 897, In Bankruptcy. 

Bankeuptct— State Exemption— Feaudulent Concealmbnt of Pbopeett. 
A bankrupt was a gênerai merchant In a small town, carrylng an 
average stock of about $5,000. Within three months prlor to his bank- 
ruptcy he bought goods to the value of $11,000, which he did not pay 
for, in addition to those then on hand ; and on his bankruptcy his stock 
invoieed at cost priée less than $3,500. During such three months not 
more than $3,000 in money was accounted for, and no proper books show- 
Ing the business transactions were found. Held, that under the law of 
Pennsylvanla, having fraudnlently concealed his property he forfeited 
his right to his $300 state exemption. 

In Bankruptcy. On exceptions to refusai of John W. Codding, 
référée, to allow the bankrupt his $300 state exemption. 
The report of the référée was as follows : 

The trustée having flled with the référée a schedule of property desig- 
nated and set apart, to be retained as exempt by the bankrupt, amounting to 
$299.75, exception is taken by ereditors to the allowance of the exemption 
for the reason: (1) That the bankrupt fraudulently contracted the indebted- 
ness due them. (2) That he has fraudulently concealed and disposed of 
certain of his goods, merchandise, and property, for the purpose of putting 
them beyond the reach of ereditors. From the record and évidence taken In 
the case, it appears that Morris Leverton, at the time the pétition in bank- 
ruptcy was filed, had been conducting a gênerai mercantile business In Du- 
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shore, Pa., far about twelve years. The flrst six years he was In partner- 
shlp with Mrs. Goldstein, a cousin, and the last six years by himself. Du- 
shore bas a population of about 1,000. During the time he was In business 
for himself, he earrled a regular stock down to September or October, 1906, 
of some $5,000. The bankrupt is about 33 years of âge, had apparently been 
successful in business, and until shortly prior to the bankruptcy proeeedings 
had a good financlal standing, and he seems to bave been able at the close to 
get unusual and almost unlimited crédit. The évidence does not show ail the 
new goods that he purchased during the year 1906, but it does show sub- 
stantially the new goods that he purchased and received during that year, 
which he did not pay for. The latter appears from the proofs of claims flled, 
the indebtedness set forth in his schedules, and the records of the freight 
and express offices at Dushore. 

Of goods, for which claims hâve been proved, he purchased and received as 
'ollows : 

Prior to August, 1906 $3,115 00 

During August, " 1,572 75 

During September, " 3,410 18 

During October, " 5,9S5 63 

The purchases for Peptember and October were unusually large for him as 
appears from the number of shipments aud packages which he received during 
thèse two months as compared with the corresponding months of 1905. 

In September, 1906, express, 38 shipments, 38 packages, 918 Ibs. 

freight, 27 " 45 " 5762 " 

In October, 1906, express, 139 " 139 " 3795 " 

freight, 51 " 78 " 6900 " 



17,375 

In September, 1905, express, 4 shipments, 4 packages, 62 Ibs. 

freight, 14 " 21 " 2620 " 

In October, 1905, express, 12 " 15 " 587% " 

freight, 15 " 21 " 2650 " 

In November, 1905, express, 22 " 22 " 1362 " 

freight, 14 " 16 " 2910 " 

In place therefore of the stock of $5,000 which he regularly carried Lever- 
ton had goods to the amount of $14,385.81 during the last two months of his 
business. 

The pétition in bankruptcy was filed October 30, 1906, and a receiver was 
appointed and took possession of the store November Ist ; an adjudication be- 
ing made November lOth following. When the bankrupt w^ent out of business, 
there was 57 cents in the banlî to his crédit, and the stock of goods in his store, 
which was badly broken up, was appraised at $3,410.01. The appraisers knew 
the eost marks on his goods, and ail new goods which were found were ap- 
praised at the cost price. 

The total payments made by the bankrupt during the months of Septem- 
ber and October were as follows : 

Cash. General expenses, running bouse, store etc $ 303 08 

Freight and express, estimated at. 200 00 

Paid note at Bank 150 00 

Claims to hâve paid for gold stock 1,250 00 

Claims to bave paid L. Paltrowitz 450 00 

$2,353 08 
Checka 270 09 



$2,823 17 



Thls amount, vlz., $2,623.17, subtracted from the $14,385.81 of goods which 
he had in his i)ossession during thèse two months, leaves $11,762.64 to be 
accounted for. 
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The bankrupt did ail of his banking business at the First National Bank of 
Dushore; and his bank aceount for 1906 was as follows: 

Balance in his favor, December 29, 1905 $ 781 24 

Deposits. January 414 13 

February 145 80 

March 1,060 55 

April 574 5C 

May 892 66 

June 501 T8 

July 414 77 

August 332 50 

September 70 00 

October 120 00 

$5,307 99 
Checks f rom January to October 5,307 42 



$ 57 

The last deposit in bank was October 5, 1906. 

After deducting, therefore, ail gênerai expensea of bouse, store, advertising, 
freight, and express, note at First National Bank of Towanda, and what he 
claims to hâve paid for gold stock and to Paltrowitz, he should bave either in 
goods or money $11,762.64. The goods left in the store as already stated were 
appraised at $3,410.01. But, stating this the most favorably to the bankrupt. 
suppose the goods amounted to $5,000. This deducted from $11,762.64 would 
leave $6,762.64 of assets entirely unaccounted for. The question is: What 
has become of itî This puts the matter as favorably to the bankrupt as pos- 
sible, for it treats the gold stock and the Paltrowitz transactions as actual 
payments. But they were both disputed and of a suspicious nature. The 
goods sold to the Kaufmans, not deducting the 10 per cent, discount which he 
allowed them, amount to $1,490.13 ; and the goods sold on crédit in September 
and October, according to the ledger, amount to $76.00, making $1,566.73 al- 
together, although the bankrupt reports no money in his schedules exceptlng 
$0.57. 

Now, as to his books, bills, receipts and other papers : Two days before the 
reeeiver was appointed the bankrupt took thèse bilIs, and used tiiem to make 
up a list of creditors, which he fumished his attomey. He testifled that they 
were ail left in the store. But Ira Cott, the reeeiver, and Charles Heverly, 
one of the appraisers, swear that they made a thorough search for books and 
papers, but found absolutely nothing. And the books when flnally produced 
are very unsatisfactory, and the most important ones are not produced at ail. 
It does not seem possible that a business of the character of this one eould 
be carried on with books kept in the manner that the bankrupt allèges his 
books were kept. A most diligent search was made for the bills, and, after 
considérable delay, Henry Goodman, the trustée, produced 17 of them ; and, 
strange to say, in every instance the goods on the bills produced hâve been 
retumed to the shipper. This was no accident. It is hardly possible that 
there were no original bills outside of thèse 17, ail of which cover goods that 
had been returned. There was évidence, also, that the bankrupt wholesaled 
goods to the Kaufmans at a discount of 10 per cent., when he himself re- 
ceived no such discount. Thèse shipments were ail made a short time before 
his failure, and on the face of the transaction he was a heavy loser. Nor hâve 
any reasons been assigned for this undue haste and large inadequacy of 
price. During the month of October, also, many goods were purchased by the 
bankrupt on a hurry-up order and immediately reshipped to one or the other 
Kaufman. Many of thèse goods were also ordered to be shipped by express, 
instead of freight, which was much more expensive. Unusual goods to carry 
in a small town, like silk petticoats, of peculiar sizes and of the best silk, were 
received, and claimed by him to bave been left in the store, and yet the ap- 
praisers were unable to find them. On October 18th and October 27th he also 
received three seal jackets costing $40, $38.50, $20.50, respectively. And yet 
he is utterly unable to tell to whom he sold thèse jackets two months after 
they were purchased. There are many circumstances of this character of a 
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suspicious nature tending to show concealment of property. But enough 
hâve been given. 

The banbrupt In his examinatlon bas been most unsatisfactory, evldencing a 
disposition to dodge, glve eyasive answers, and hide behind the statement, 
"I do not remember." And thls conceming transactions of importance that 
any ordlnary business man would bave no trouble In recalling so soon after- 
wards. It is well settled that a bankrupt is to be allowed the same exemp- 
tion as provided by the law of the state wherein he résides. But in Penu- 
sylvania, if a debtor coneeals his property for the purpose of defrauding his 
«redltors, he forfeits his right of exemption. It was an enactment for the 
honest poor, and not for the roguish. Authorities to thls elïect are numerous. 

The référée is therefore compelled to flnd that the bankrupt bas concealed 
his assets for the purpose of defrauding his credltors, and that his exemp- 
tion must be denled. 

The bankrupt filed exceptions. 

Rodney A. Mercur and William Maxwell, for the bankrupt. 
J. C. Ingham, for creditors. 

ARCHBALD, District Judge. The référée has refused to allow 
the bankrupt his $300 state exemption because of the fraudulent con- 
cealment of assets. There can be no question of the propriety of this 
action if the facts warrant it. In re Yost, 9 Am. Bankr. Rep. 153; In 
re Alex, 15 Am. Bankr. Rep. 450. The exemption given by the law is 
intended for the unfortunate, and not the dishonest, debtor. Strouse 
V. Becker, 38 Pa. 190, 80 Am. Dec. 474; Imhoff's Appeal, 119 Pa. 
350, 13 Atl. 279. But the finding of fraud is challenged. And the 
question is whether the évidence justifies it. A careful considération 
of the case satisfies me that it does, and that the référée was entirely 
right in the disposition made of it. The truth is, notwithstanding the 
contention of counsel, that the fraud is too glaring to be defended. 
A small trader, in a country town of about 1,000 inhabitants, enjoy- 
ing fair crédit, by extraordinary orders far beyond his needs and 
triple those of previous seasons, in the space of three short months, 
gets together, in small lots, from ail over the country, some $11,000 
worth of goods, in addition to those which he had on hand ; and then, 
upon being pressed by creditors, and forced into bankruptcy, turns up 
with a mère fraction of the stock so secured, the rest having been 
disposed of in some unexplained way, with practically nothing ta 
show for it. No books are produced to throw light upon the trans- 
action, except some very minor and meager, not to say manufactured, 
ones; nor, if there were others, as is more than likely, is their dis- 
appearance accounted for. Left in the store, says the bankrupt, but 
the receiver was unable to find them, searching diligently, and that 
one or two hâve turned up since in the hands of a friendly trustée does 
not help the situation. A spécial cash sale, largely advertised, with 
extra clerks, conducted night and day, for over three weeks, from 
which no money is deposited in bank, and no merchandise creditors 
paid, is a part of the story; while large sales in bulk to convenient 
relatives at less than cost, and goods shipped.away by night, on at 
least one and probably several occasions, are other features. There are 
also minor matters of more or less significance, such as expensive and 
unusual goods purchased and unaccounted for, which do not need to 
be specifically alluded to. 
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That the bankrupt is called upon to explain, there can be no ques- 
tion. In re Alex, 15 Am. Bankr. Rep. 450 ; Lesser v. Driesen, 2 Lack. 
Leg. N. (Pa.) 343. And he attempts to do so; but his explanation 
is utterly unsatisfactory, not to say lame and shifty. Payment of bills 
is claimed, but there are none worth mentioning for merchandise after 
August. Business and family expenses are also set up; but, even if 
the référée has eut thèse down beyond what might be, they are by no 
means vouched or to be allowed to the extent contended for. There 
is also an alleged purchase of gold stock by the bankrupt, which he 
daims to hâve paid $1,250 for, in cash, in October, to his cousin Harry 
Kaufman. But, aside from the certificate, which bears date in Novem- 
ber, and notwithstanding that he took receipts for the payments, there 
is nothing but his own statement to substantiate it. And the purchase 
was at a time when he was selling his goods as fast as he could in 
order to get money, as he says, to meet the demands of creditors, of 
which he now wishes to make out that he was solicitous. Great stress 
is laid on the testimony of the bankrupt that the stock which he had at 
the close amounted to $8,000, and this enters into every showing that 
is sought to be made in his favor to which it is essential. But the idea 
that the depleted and broken up odds and ends which were found by 
the receiver had anywhere near that value is preposterous. Accord- 
ing to the first appraisers, who seem to hâve known the cost marks 
and followed them as to new goods, there was but $3,400 worth, of 
which $433 was for cash register and fixtures, and this was still fur- 
ther reduced by the trustee's appraisement to $3,400; the amount re- 
alized at the sale being $3,882. The référée, out of abundant cau- 
tion, allows $5,000, which is certainly libéral, and still fînds nearly 
$7,000 worth of goods unaccounted for; nor is he out of the way in 
estimating the stock of the bankrupt before he got in his extraordinary 
purchases at another $5,000. It is said that the only évidence upon the 
subject is the statement of the bankrupt, who puts it at $3,000. But 
bis usual line was from $5,000 to $6,000, and he admits that from 
January to August he was carrying the average, which warrants the 
conclusion that he had that quantity on hand at the close of that period. 
The importance of thèse amounts is manifest, particularly the latter; 
for it is only by putting the stock at $3,000 before the August, Septem- 
ber, and October goods came in, and calling it $8,000, when the bank- 
rupt went out of business, that counsel rely to figure him out of his 
dilemma. The thing that stares us in the face, after ail has been said, 
is that within three months or less he got $11,000 worth of goods, in 
addition to what he had on hand, whether $3,000 or $5,000, making 
from $14,000 to $16,000 in ail, of which $6,000 was received in Oc- 
tober, when afifairs were drawing to an end ; by far the larger part also 
being shipped by express instead of freight, presumably by his direc- 
tion, showing the anxiety to get them, as well as the disregard of ex- 
pense in doing so. The question is what became of ail this accumu- 
lation in the little time it was in his hands. Hâve, the goods, hë cer- 
tainly did ; and within the time mentioned, as the claims against him 
conclusively prove. Nor does it matter that some of them niay hâve 
been ordered in the spring and summer. It is when he got them, and 
not when they were ordered, that counts in this reckoning. Neither 
155 F.— 59 
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are we cohcerned with what he paid out, or what expenses he may 
hâve been under, before that. By no possibility could this corne cnit of 
what he did not get till afterwards. It is of no conséquence, therefore, 
that merchandise bills to the extent of $3,500, as vouched by his bank 
checks, were liquidated from January to August, going back to this 
date, as urged by counsel. It tells nothing as to what was done with 
the goods received from August to October to know what was paid out 
on merchandise or anything else up to that time. 

Specifically stating, then, the case that is made out against the bank- 
rupt, he is chargeable with the goods which he had and with those 
which came into his hands, worth from $14,000 to $16,000 at whole- 
sale, to say nothing as to his profits upon them. On this he is entitled 
to crédit for the value of the stock found in the store after he left it. 
And, assuming this to be as much as he had before the other goods 
were added to it, it leaves $11,000 or practically the amount of his ex- 
traordinary purchases. Out of this is to come the $270 deposited in 
bank and checked out during the contested period. And there was 
also a note of $150 at the First National Bank of Towanda which was 
taken care of. The gênerai expenses of household and store are also 
to be allowed which — somewhat more than the référée — I hâve es- 
timated at from $300 to $500. And freight and expressage were further 
paid to the amount of about $200. Sixty-six dollars and twenty cents 
worth of goods were also sold on crédit, and not paid for ; and $94.65 
of others were returned, not having arrived until after the failure. 
If to this is added the $1,250 claimed to hâve been paid by the bank- 
rupt for gold stock, which, upon any close considération of the case, 
might not pass muster, and the $450, said to hâve been paid, through 
his wife, to Paltrowitz, his wife's relative, at Elmira, for borrowed 
money, which is open to even greater question, the total aggregate is 
only from $2,800 to $3,000, leaving a discrepancy, according to thîs, 
of over $8,000. The bankrupt's uncles, M. and B. Kaufman, to be 
sure, got a large amount of this — some 39 per cent, by weight, which 
is charged on the books, after allowing 10 per cent, discount, at $1,343, 
but, taking the weight, was probably three times that. But the Kauf- 
mans paid cash for whatever they got, according to the story, so that 
it does not aiifect the outcome, the bankrupt being chargeable with the 
money or the goods, whichever way you look at it. The same is to be 
said of the cash taken in at the October sale, which is entered on the 
books at $2,291.17, the bankrupt thus from thèse two sources alone 
getting over $3,500 which he apparently holds onto. But without re- 
gard to this, upon the best showing which can be made, as already 
pointed out, some $8,000 worth of goods hâve disappeared — by which, 
it will be observed, I increase, instead of reduce, the referee's find- 
ings — as to which the only conclusion to draw is that the bankrupt bas 
made away either with the goods themselves or the proceeds, which he 
withholds and conceals from his creditors. The exemption given by 
the law was never intended for any such character of debtor. 

The exceptions are dismissed, and the report of the référée is con- 
firmed. 
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In re LEVERTON. (2.) 

(District Court, M. D. Pennsylvania. September 6, 1907.) 

No. 897, in Banliruptcy. 

Banebuptct— Allowances to Tbustee— Removal fcb Misconduct. 

A trustée in banltruptey removed for cause held, on his aceounting, not 
entitled to allowance of Personal expansés or commissions on tlie ground 
that, altlaough residlng at a distance of 75 miles from the property, he 
secured the appointment by soliciting elaims to be sent to his attorney, 
and that he was guilty of willful misconduct In conniving witli the bank- 
rupt in concealing the books of the business, and favoring the bankrupt's 
relatives in the sale of the property. 

In Bankruptcy. On report of John W. Codding, référée, sustaining 
exceptions to the account of Henry Goodman, trustée. 

C. A. Van Wormer, for trustée, 
J. C. Ingham, for creditors. 

ARCHBALD, District Judge. The trustée, having been removed by 
the court for due cause, has filed his account, charging himself with 
$3,283, received from a sale of the bankrupt's goods, and taking crédit 
for insurance, rent, watchman, expense of making appraisement, etc., 
amounting to $300.46, which the référée has allowed, and for Per- 
sonal expenses of $40.95, and commissions of $85.64, which he has re- 
fused ; and the case is thereupon brought hère by the trustée to review 
thèse rulings. The items in question are objected to by creditors, on 
the ground that the accountant has been unfaithful to his trust, having 
been not only overfriendly with the bankrupt, against whom there are 
charges of fraudulent concealment which he has failed to prosecute, 
but having so conducted the sale of the store stock, about the only other 
duty he had to perform, as to discourage some and favor other bidders, 
relatives of the bankrupt, by whom it was principally purchased. Both 
grounds of complaint are abundantly sustained by the évidence. 

It was shown in the proceedings for the removal of the accountant 
that before the pétition in bankruptcy was filed, but when it was 
plainly immanent, the accountant was furnished by the bankrupt with 
a list of his creditors, in order that he might go to them and efifect a 
compromise of 50 cents on the dollar, which the bankrupt was prepared 
to ofïer, the accountant who was also a créditer being promised the 
whole of his claim for doing so, and that, when this fell through, the 
list was made use of to solicit and get elaims into the hands of the 
accountant's attorney, by which the élection might be controlled and the 
accountant chosen. Profession was indeed made to the other creditors, 
at the time of his élection, of an intent to follow up the bankrupt, the 
meagerness of whose stock, after the extraordinary purchases made 
within a few months of his failure, called for rigid scrutiny and vigor- 
ous action. But nothing came of it. And, on the contrary, there is 
évidence that the accountant has sided, if not colluded, with the bank- 
rupt since then. The books and papers, relating to the business of 
the bankrupt, for instance, are of the utmost importance upon the 
question of fraud or irregularity, and so far only a very meager part 
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of them hâve corne out of hiding. The bankrupt says that he left 
everything of the kind in the store, but the receiver, after searching 
diligently, was not able to find them. That they were not there is 
plain. Aild yet first one, and then another of thèse books, or what 
purport to be such, after their existence had been established by other 
évidence, together with certain bills or invoices, turn up in the hands 
of the acébuntant, both he and the bankrupt having previously denied 
on more than one occasion that there were any, He says he got them 
in the store, and he endeavors to account for their préviens nonpro- 
duction by the suggestion that they were in the hands of his attorney. 
They do not amount to much as they stand, either books or bills; 
those which would do so not being forthcoming. But such as they 
are, and whether genuine or fictitious, of which there is some question, 
the accountant must hâve got them from the bankrupt, with whom he 
is thus convicted of conniving and juggling with regard to them. In 
re Robert Lewin, 18 Am. Bankr. Rep. 72, 155 Fed. 500. 

But even more serious than this is what occurred at the sale of the 
bankrupt's stock by the accountant. When it was about to take place, 
for instance, he refused to await the arrivai of the train which was 
due in a few minutes, upon which bidders were expected and came, 
nor would he allow those who had gathered to go into the store and 
examine the goods until the hour for the sale had come, or within a 
few minutes of it. The stock, also, instead of being arranged so that 
the same class of goods, such as boots and shoes, hats and caps, un- 
derwear, trunks, clothing, or furnishings, would be together, were 
divided up into unusual and mixed sections, of which it was very diffi- 
cult to get at the value. It is true that what purported to be lists were 
put in the hands of bidders, but no opportunity was given to test them, 
and, while other bidders had to take the chance of this, M. Kaufman, 
an uncle of the bankrupt, with whom the accountant was also on very 
friendly terms, in some unaccountable way seems to hâve become pos- 
sessed of thèse lists in advance, by which (being also plainly favored 
in other ways by the accountant in his bidding) he was enabled to be- 
come the successful purchaser of nearly every section. As a part of 
the last one, also, consisting of odds and ends, there was included, ac- 
cording to the subséquent contention, but unknown to any one at the 
time except the accountant and Kaufman, a certificate for $5,000 of 
gold mining stock, which had been bought according to the bankrupt 
a few days before his failure for $1,350, in cash, of his cousin Harry 
Kaufman. This was scheduled by the bankrupt at $750, but was struck 
oiï with the rest of the section to M. Kaufman for $13. It is said 
that it is worthless, and that the purchaser is satisfied to return it; 
but that is not the question. It is the good faith of the accountant that 
is in issue, which is not helped out by anything ex post facto. It is 
also said that the fairness of the sale is shown by the amount realized, 
which was 80 per cent, of the appraisement, an unusual expérience. 
But, if so, it was by no favor of the trustée, whose eotlduct was not 
calculated to conduce to it. And that considerably more could hâve 
been secured, if he had been at ail anxious for it, is shown by the 
gains made, when a resale of one or two sections, which had been 
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struck off to Kaufman, was forced by the other bidders. It is fur- 
ther said that the référée refused to disturb the sale upon the very 
same exceptions as arç riow urged against it, and that this concludes 
the subject. But there is nothing to show upon what the judgment of 
the référée was then based, and it might hâve been out of considération 
for the différent purchasers, which would be another matter. 

That the référée, under the circumstances, properly denied the ac- 
countant's daim for coriimissions, there can be no question. It is 
specifically provided by Bankr. Act July 1, 1898, c. 541, § 48c, 30 Stat. 
558 [U. S. Comp. St. 1901, p. 3439], that "the court may in its dis- 
crétion withhold ail compensation from any trustée who has been 
removed for cause." But, without this, upon the gênerai principles 
which prevail with regard to the administration of trusts, compensa- 
tion is to be withheld where there is either fraud or willful miscon- 
duct. 28 Am. & Eng. Encycl. Law (2d Ed.) 1038. 

Nor do the expenses of the accountant stand any better. Hanna v. 
Clark, 204 Pa. 145, 53 Atl. 757. Thèse, in the présent instance, are 
made up of raiiroad fares, hôtel bills, etc., made necessary because the 
bankrupt's estate was at Dushore, while the accountant lived at Scran- 
ton, 75 miles distant. Had a trustée been selected from the vicinity, 
as should hâve been donc, in the interest of economy, this experise 
would hâve been entirely obviated. And as the accountant, through 
the solicitation of claims, not to say interest in the bankrupt, pushed 
himself forward into the place, now that occasion has been found 
to remove him, he must bear the brunt of it. 

The exceptions to the report of the référée are dismissed, and the re- 
port confirmed. 



In re REID. 
(District Court, E. D. Mlchigan, S. D. Oetober, 1906.) 

WlTNESSES — PEIVILEGE AS TO PiiODUOTION OF DOCUMENTS— TaX STATEMENTS. 

Comp. Laws Mich. 1897, § 3846, which provides that property state- 
ments which are required to be made by property owners to the assessing 
officers shall be flled, and shall be used for no other purpose except the 
making of an aseessment, and that "any offlcer or person who shall malse 
or allow to be made, wlllfully or knowingly any other or wrongfui use 
of such statement shall be liable to the person making such statement 
for ail damages resulting, * * * " imposes an absolute prohibition up- 
on the use of such statement for any other purpose as a matter of public 
policy, and an officer cannot be compelled to produce such a statement as 
évidence either in a state or fédéral court, even though no objection is 
made. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 50, Wituesses, § 779.] 

In Bankruptcy. On question certified by Harlow P. Davock, référée. 
D. A. Iv'Esperance and B. B. Selling, for creditors. 
Frank E. Doremus, for Benjamin Guiney, city assessor. 

SWAN, District Judge. In the course of an examination before the 
référée in the above cause. Benjamin Guiney, président of the board of 
assessors of the city of Détroit, was called as a witness for the Ameri- 
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can Wiridow Glass Company, a créditer of the bankrupt, and was asked 
to produce a certain tax statement for the year 1904, filed by the bank- 
rupt with the board of assëssors of Détroit. Under the instructions 
of Mr. Doremus, assistant corporation counsel of Détroit, Mr. Guiney 
declined to produce said statement, basing the refusai upon the pro- 
visions of section 3846, Comp. Laws Mich. 1897, which is section 23 
of the gênerai tax law of Michigan. Section 19 of that law (Acts 1893, 
p. 363, No. 206) proyides that: 

"Every owner of property liable to taxation under tie gênerai provisions 
of this aet, being of full âge and sound mind, who is a résident of ttiis 
State, shall malce ont and deliver to the superviser or assessor on demand a 
sworn statement of ail the property owned or held by him as follows." [Hère 
follows the form and requlsites of such statement.] 

Seiction 23 (Comp. Laws 1897, § 3846), supra, provides that: 

"Ail the statements herein required to be made and reeeived by the super- 
viser or assessor shall be filed by him ; » * * but no such statement shall be 
used for any other purpose except the making of an assessment for taxes as 
herein provided, or for enforcing the provisions of this act, and any olBcer or 
person who shall malîe or allovy to be made, willfully or knowingly, any other 
or wrongful use of such statement shall be liable to tlie person mailing such 
statement for ail damages resulting from such unauthorized or unlawful use 
of such statement." 

No objection was made by the bankrupt to the production of the 
statement. This fact it is claimed by the creditor made its production 
the duty of the witness, and was a waiver by the bankrupt of the pro- 
tection given by the statute. The argument is that the right conferred 
by the statute hère involved is like that prohibiting disclosure by a 
physician of facts affecting his patient, which came to his knowledge 
in his professional relation, and were necessary to enable him to treat 
the patient. The analogy fails because of the différence in the statute 
involved in the case at bar and that which excludes the testimony of 
the physician. The patient, by failure to object to the disclosure against 
which the statute protects him, waives his statutory right. The privi- 
lège is the patient's, not the physician's. Lincoln v. City of Détroit, 101 
Mich. 249, 59 N. W. 617. In this case the officiai having the custody 
of the statement lie declined to produce is forbidden by the express 
terms of the statute "to make or allow to be made, willfully or know- 
ingly, any other or unlawful use of any such statement" than that pre- 
scribed by the section, is made liable to an action for damages. The 
statute imposes the like liability upon any person who shall make such 
other use of the statement. This broad prohibition excludes the theory 
'ihat the taxpayer's consent to the production or use of the statement 
authorizes the superviser or assessor to produce or use it, except for 
the purposes designated in the statute. Neither the taxpayer nor the 
tax officer has any privilège under the act, but each has duties which 
he is bound to discharge. The former must "make out and deliver to 
the superviser or assessor on demand a sworn statement," etc. The 
superviser or assessor has three duties: (1) Te file such statement. 

(2) To présent it to the board of review "for the use of said board." 

(3) "After the assessment is reviewed," to deposit "ail such statements 
in the office of the township or city clerk as the case may be," whose 
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duty it is to préserve them "until after the next assessment is made and 
completed, after which they may be destroyed on the order of the town- 
ship or city council." 

The purpose of the provisions of section 3846 is plainly to promote 
the collection from each taxpayer of his just share of state, county, and 
municipal taxes, and to that end to require from each property owner 
the full disclosure of ail his taxable property under the state's pledge 
that the statement shall be kept inviolate, save to the officiais for whose 
information and guidance it was made. To permit that information 
to become public would defeat the plain purpose of the statute by de- 
terring the taxpayer from revealing what frequently could not be 
learned from any other source. Section 3843 makes it a misdemeanor, 
punishable by fine or imprisonment, or both, for the taxpayer to refuse 
to make "a true and correct statement" under oath, and thus seeks by 
its penalty for refusai and by making such statement an absolutely 
privileged communication to the state only to obtain and insure as 
far as possible a just basis for the apportionment of public burdens. 
To sanction the violation of that pledge by denying the taxpayer the 
protection of the statute would invite refusais to obey the law, éva- 
sions, and perjury, often injuriously affect the interests of the taxpayer, 
would obstruct the collection of taxes, and diminish the revenues of 
the state. The power of the Législature to prevent thèse conséquences 
is unquestionable. The wisdom and policy of the act must be conclu- 
sively assumed. Its meaning is unequivocal, and needs no construc- 
tion. A like statute was sustained in Boske v. Comingore, 177 U. S. 
459, 20 Sup. Ct. 701, 44 L. Ed. 846. The reasoning of that case up- 
holds the views above expressed. See, also, cases cited in 17 Am. & 
Eng. Encyc. of Law, p. 51, and notes, tit. "Privileged Communica- 
tions." Apart from what has been said, it is clear, also, that the state 
statute (sections 3843, 3846) is a rule of évidence which the courts of 
the United States will enforce. Connecticut Life Ins. Co. v. Union 
Trust Co., 112 U. S. 254, 255, 5 Sup. Ct. 119, 28 L. Ed. 708. It would 
appear from the certificate of the référée that the production of the 
statement could not hâve been compelled for other reasons, but thèse 
need not be discussed. 

It must be certified to the référée that the witness Guiney cannot 
lawfully produce the filed statement of the bankrupt in court, nor can 
he be compelled to produce the same. 



A. D. BLOWERS & CO. v. CANADIAN PAC. RT. CO. 

(Circuit Court W. D. Washington, N. D. July 13, 1907. 

No. 1,387. 

1. CABBIKRS— WBONGFUI. DELIVEET— L.IABILITY FOB CONVERSION. 

A carrier or a warehouseman Is liable In trover for the wrongful de- 
llvery of goods intrusted to it for shipment or storage; but such rlght 
of action may be waived by any action which ratifies the delivery, and 
thereby deprivea the carrier or warehouseman of the right to recover 
over agalnst the person to whom the delivery was made. 

lËd. Note. — For cases in point, see Cent I>ig. yol. 9, Carriers, i 361.} 
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2. SaiIk— Batification bt SSipper. 

Plâintlff dellvered to défendant rallroad company a shlpment of apples 
covered by bills of lading wlth drafts upon the consignée attached. De- 
fendant dellvered the apples wltliout collecting the drafts, and on learn- 
Ing §Tich fact plaintiffi entered into correspondence with the consignée and 
obtained part payment and the consignee's acceptances for the remainder. 
Eeld; that the effect of such action was to ratify the delivery and pass 
title to the apples to the consignée, which precluded plaintifC from recover- 
Ing from the défendant for conversion. 

[Wi- Note. — For cases in point, see Cent Dig. vol. 9, Carriers, § 361.] 

At Law. Trial to the court without a jury. 

Jesse A. Frye, for plaintiff. 
Thomas B. Hardin, for défendant 

WHITSON, District Judge. In this case a jury has been waived 
and it cornes up for trial on an agreed statement of facts. In 1905 
the plaintiff entered into a contract with J. E. Chipman for the sale 
and delivery of certain apples for shipraent to Australia. The contract 
consisted of a letter stating the terms, written by Chipman on March 
9th of that year, which was modified in one or two niinor particulars 
by subséquent correspondence. The apples were shipped in varions 
lots. Those shipments over which this controversy arose were carried 
by the Western Steara Navigation Company from Seattle to Vancouver 
on the steamer Ramona, and were consigned to Chipman at the last- 
named place. As shipments were made, drafts were drawn by plaintiff 
upon Chipman, with bills of lading attached. The shipping receipts 
contained thèse words : "Draft on bill of lading." The consignments 
were received by défendant at one of its docks in Vancouver, together 
with the shipping receipts, and were thereafter shipped to Australia on 
one of its steamers at the request; pf Chipman, with notice of and 
whhout the surrender of the bills of lading or the payment of the drafts. 
Plaintiff sues for conversion, on the grotmd that the défendant violated 
its duty in the premises as a common carrier and warehouseman. 

A carrier is Hable in trover for the wrongful delivery of goods in- 
trusted to it for shipment, and the same rule applies to a warehouseman. 
6 Cyc. pp. 468, 469 ; 28 Amer. & Eng. Encyc. p. 665 ; 15 Amer. & Eng. 
Encyc. pp. 1111, 1112. Judgment must go against défendant, there- 
fore, unless something has occurred since its conversion of the property 
to excuse its dereliction. After the apples h ad been delivered to Chip- 
man, it having corne to the notice of the plaintiff, it entered into corre- 
spondence with him, and on November 23, 1905, through the Impérial 
Bank of Canada, it received part payment from him and took his ac- 
ceptance on 35 days' time for the balance of the purchase price. This, 
it is alleged, was a waiver of the right to look to défendant for reim- 
bursement, which is the sole question in the case. 

In McSwegan et al. y. Pennsylvania R. R. Co., 40 N. Y. Supp. 51, 
cited by counsel for plaintiff, this significant language is f ound : 

"It appears that on or about the 15th day of June the plaintifCs, upon learn- 
ing that the electrical company had possession of the machinery, entered into 
correspondence by telegram and by letter with référence to the subject of 
payment ; but in ail the correspondence therè is nothing which recpgnizes the 
wrongful delivery made by the défendant, and It relates merely to efforts to 
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secure payment for the maehinery or a compliance with the ternis upon whlch 
tlie original executory contract was made." Page 52. 

Again (page 53) : 

"Ail that toolc place between the plaintiffs and the electrleal company was 
matter of negotiation, which ended in nothing. It was not a ratification of 
the defendant's act. It was merely an effort to do the best thing they could 
under the situation of the maehinery as it then was. That did not relieve the 
défendant from responsibility, nor eondone the conversion. None of the cases 
hold that the simple demand for the goods or their value amounts to a ratifi- 
cation of a wrongfui delivery." 

The rule is well settled that such an unauthorized act may be ratified. 
28 Amer. & Eng. Encyc. p. 739; 15 Amer. & Eng. Encyc. pp. 1111- 
1113; 5 Amer. & Eng. Encyc. pp. 230, 231. As to what constitutes 
a waiver or ratification dépends upon the particular facts of each case. 
The transaction between thèse parties, analyzed to its ultimate, is this : 
The plaintiff, after having discovered that the apples had been wrong- 
fully delivered to Chipman, had one of four remédies : (1) It could hâve 
rehed upon the Hability of the défendant, and ignored Chipman and his 
possession of the apples altogether. (2) It could hâve sued for the pos- 
session of the apples which had wrongfully come into Chipman's hands. 
(3) It could hâve sued Chipman for conversion. (4) It could hâve 
waived the tort and sued Chipman for the purchase price, or, perhaps, 
for the reasonable value. It did waive the tort by accepting part 
payment of the purchase pricé, taking what was in efifect Chipman's 
note for the balance, and extending the time. The efïect of this was to 
transfer the title of the apples to Chipman. After that transaction it 
could neither recover the apples nor sue for conversion, and its only 
remedy as against Chipman was to rely upon a sale which had become 
fully consummated. However the plaintiiï should deal with the matter, 
in any event it was bound by the fact that a sale and delivery had been 
made, and that it must rely upon an executed contract. If, then, the 
plaintiff could not hâve asserted its right to possession as against the 
défendant, and if it could not sue Chipman for conversion, it cannot sue 
the défendant for the same thing, because it has ratified the wrong- 
fui act of the défendant by dealing with Chipman beyond the mère 
demand for payment, which has never been held to amount to ratifica- 
tion, for that is in the interest of both parties. 

The authorities cited by plaintiff are cases which recognize the doc- 
trine that there can be such a waiver as to relieve a shipper from Ha- 
bility; but in the particular instances such acts were not disclosed as 
did relieve from it. The acts hère were ail done prior to any daim 
being made against the défendant, which put it in a situation where it 
could not avail itself of any adéquate remedy by way of protection. 
The plaintiff cannot put the défendant in a position which deprives it 
of a remedy for recouping its loss, and yet compel it to pay that loss. 
If, after the settlement made with Chipnîan, the défendant had sued him 
for possession or for the value of the apples, he could hâve success- 
fully defended, upon the ground that he had made part payment, had 
given his note for the balance, and that the title thereby passed to him, 
Upon discovering the situation, plaintiff was put to its élection ; and it 
made that élection, which precludes it from asserting that against the 
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défendant which it could not assert against Chipman. In other words, 
a défense good as between Chipman and plaintiff must be good as be- 
tween plaintiff and défendant ; for, if the plaintiff ratified the wrong- 
ful delivery by dealing with it as the lawful possession of Chipman, 
then it waived the right to recover of the défendant, for it can claim no 
greater lîability against the défendant than against Chipnian. The facts 
as stipulated by the parties constitute a ratification, which precludes 
a recovery in this action. Converse v. Railroad Ce 58 N. H. 521 ; 
Southern Ry. Co. v. Kinchen et al, 29 S. E. 816, 103 Ga. 186. 
Défendant is entitled to a judgment of disniissal. 



UNITED STATES v. BITTT. 
(Circuit Court, S. D. New York. September 10, 1907.) 

1. Peostitution — Natuee and Eléments. 

Prostitution Is the act of permitting illlcit intercourse for hire — an In- 
discriminate intercourse, or wtiat is deemed public prostitution. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Prostitution, § 1.] 

2. Aliens— Immigration Statute— Importation of Woman foe "Other Im- 

moral PUEPOSE." 

In the provision of Immigration Act Eeb. 29, 1907, c. 1134, § 3, 34 Stat. 
899, making it a felony "to import ♦ • * iuto the United States any 
alien wqman or girl for the purpose of prostitution or for any other im- 
moral purpose," the words "any other immoral purpose" must be con- 
strued with référence to the preceding word "prostitution," and to relate 
ouly to a like immoral purpose, and, so construed, cannot be held to in- 
clude concubinage. 

On Demurrer to Indictment. 

Henry L, Stimson, U. S. Atty. 
E. A. Alexander, for défendant. 

HOUGH, District Judge. The indictment demurred to allèges that 
Bitty did "féloniously import into the United States of America from 
a foreign country, to wit, England, a certain alien woman * * * 
for an immoral purpose, * * * ^nd it was the purpose of the said 
John Bitty, in bringing and importing the said alien into the United 
States as aforesaid, that she shall live with him as his concubine." 
The act under which this indictment is found, commonly known as the 
"Immigration Act of 1907" (Act February 29, 1907, c. 1134, § 3, 34 
Stat. 899), déclares that: 

"Whosoever shall, directly or Indirectly, import or attempt to import Into the 
United States any alien woman or girl for the purpose of prostitution or for 
any other immoral purpose, or whoever shall hold or attempt to hold any alien 
woman or girl for any sueh purpose in pursuance of such illégal importation, 
or whoever shall keep, maintain, contrpl, support or harbor In any house 
or other place, for the purpose of prostitution or for any other immoral pur- 
pose any alien woman or girl within three years after she shall hâve entered 
the United States," 

— shall be deèmed guilty of a felony, and may be punished up to five 
years' irriprisqnment and $5,000 fine. 

The section just quoted, therefore, créâtes three distinct félonies, 
each punïshable, viz. : (a) The importation of a woman for the pur- 
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pose of prostitution or for any other immoral purpose; (b) the hold- 
ing of such woman in pursuance of such illégal importation; and 
(c) the maintenance, supporting, or harboring in any house or other 
place, for the purpose of prostitution or for any other immoral pur- 
pose, any alien woman within three years after she shall hâve entered 
the country. 

In plain language, this défendant is charged with having either 
brought his mistress into the United States, or with having brought 
hère a woman who, so far as his desires go, shall be his mistress, if 
she is not already. He is thus accused of tiie fîrst offense enumerated 
in the section above quoted ; and the indictment, therefore, must stand 
or fall upon an interprétation of the words "or for any other immoral 
purpose." I adopt the définition of prostitution given in Common- 
wealth V. Cook, 12 Metc. (Mass.) 93, at page 97; i. e.: 

"The act of permitting lllicit Intercourse for hire — an Indiscrimlnate Inter- 
course, or what is deemed public prostitution." 

It may be that, as the court remarked in the case cited, this de- 
fendant is guilty of open violation of the divine law and of grossly 
immoral acts, so that such a case is not "the most favorable for a dis- 
passionate considération of questions of law, the décision of which in- 
volves the question whether the party défendant shall be punished, or 
discharged as not guilty of any offense cognizable by the statute." It 
is, however, necessary to apply to this statute, as to any other, the ordi- 
nary rules of construction, concerning which the discussion at bar has 
not revealed any substantial différence of opinion between opposing 
counsel. 

It may be admitted that the immigration act of 1907 is in its gênerai 
scheme remédiai ; and it is not denied that it is the duty of the court 
to give to each intelligible word of the statute its exact and précise 
meaning according to common understanding of the intent of the Lég- 
islature, so far as ascertainable from légal sources ; and that intent, if 
expressed in apt Knguage, must be enforced as long as the statute is 
in opération, though the resuit be cruel or ridiculous. So far as this 
statute is concerned I hâve been directed to no indication of législative 
intent other than the language of the statute itself, except the re- 
port of the committee of the House of Représentatives on immigra- 
tion, made to the Fifty-Ninth Congress at its first session (No. 4,912), 
wherein it is stated that the scope of section 3 of this statute is extended 
beyond that of the corresponding section of the act of 1903, "so far as 
it relates to the immigration of prostitutes, in order effectively to pro- 
hibit undesirable practices alleged to hâve grown up." This I take to 
mean that the words "or for any other immoral purpose" hâve been 
added to the word "prostitution," in order to prevent undesirable prac- 
tices alleged to hâve grown up in relation to the immigration of pros- 
titutes. Upon gênerai principles the added words must be understood 
as meaning "for any other like immoral purpose," so that the question 
becomes this : whether a man who brings his mistress into this country 
is committing an act ejusdem generis with bringing in a prostitute. 

Concubinage is the act upon the part of the woman of cohabiting 
with a man without cérémonial marriage, or consent and intent good 
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at commbn 4aw. A discussion of the différence between thîs status 
and that of thi^ prostitute would.be both needlëss and nauseating. It 
suffices tosay that f rom any point ôf view, festotical, social, or légal, 
I do nbt think tfiat the mîstress is rieàr enough to the proStitute to be in- 
ctuded by gênerai words i'n' a stàtùte directed agàitet the latter unf or- 
tunate class. Considering the section above quoted from a point of view 
përhaps more technical, it is, of cojirse, highly pénal, and to be given, in 
favdr of the liberty of the citizen, the narrowést construction consistent 
with the plairi significance of its words. Many other statutes for sev- 
eral hundred years hâve contained similar clauses, and, though it is cer- 
tainly too^ late in the day to look with approval upon the doctrine that 
a statute raaking the "stealing of sheep or other cattle" a felony is too 
loosèly expi^ëssed to warrant a conviction for stealing any other animal 
than a sheep (1 Black. Comm. 88), yet numerous cases can be cited, 
from Ex'parte Hill, 3 C. & P. 235, holding that, under a statute mak- 
ing it a crime to maim "an ox, cow, heifer, sheep or other cattle," it 
was not an offense to commit a like act against a buU, to People v. 
Richards, 108 N. Y. 137, 15 N. E. 371, 2 Am. St. Rep. 373, holding 
that, under a statute making it burglary to break and enter "any shop, 
store, booth, tent, warehouse or other building," one who broke into 
and entered a tomb or mausoleum was guilty of no crime, ail speak- 
ing in the same strain. Within the line of décisions, both ancient and 
modei'n, illustrated by the above citations, I do not think the words 
"other immoral purpose," when used as modifying the word "prosti- 
tution," can be held to inçlude concubinage. 

I am the more willing to arrive at this resuit from observing what 
would be the effect of a contrary holding as applied to the third 
offense created by the section under considération : 

"Whoever shall keep • * ♦ In any house * * • for the purpose 
of prostitution, or for any other immoral purpose any alien woman • • • 
within three years after she shall hâve entered the United States," 

— shall be guilty of a felony. In other words, if the offense charged 
in this indictnient be within the act, any man who keeps an alien mis- 
tress before she has been three years in this country becomes a félon, 
even though (so far as the language of the statute is concerned) he 
had no knowledge whatever of her lack of citizenship. The weapon 
thus put in the hands of degraded women is so dangerous as to justify 
great insistence upon the pénal character of this section and some dis- 
trust of the remédiai virtue contained therein. 

It remains to be considered whether any function can be assigned 
to the words "other immoral purpose," under the construction of the 
statute above indicated. It appears to me that sufficient scope is given 
for their application by the fact that there are others besides the un- 
fortunate women themselves who are concerned in the trade of prosti- 
tution. The procuress, thinly disguised as the keeper of an employ- 
ment agency, and her female assistants, posing as servants, are figures 
too sadly familiar to the courts to need enumeration or description. 
It is toi0iem and their, kind that the gênerai language of the act must 
be applied, , .: 

The d^murrer is sustained, . . ' : , 
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UNITED STATES V. AMEBICAN SURETY CO. 

(Circuit Court, N. D. Illinois, E. D. September 13, 1907.) 

No. 28,418. 

PosT OiTicE— Letter Carriers— liiABiLiTT ojj Bond. 

A mail carrier and the surety on his bond, wliich is conditioned that the 
principal sliall account for and pay over ail property and money coming 
into liis possession by virtue of liis position, are liable to the United States 
for the full amonnt of money stolen by the carrier from a regi&tered 
ietter, notwithstanding the fact that by the postai régulations the United 
States limits its own liability for the loss of money contained in any 
single registered ietter to $25. 

On Demurrer to Plea. 

Edwin W. Sims, U. S. Atty., and Seward S. Shirer, Asst. U. S. 
Atty. 

Wm. E. O'Neill, lor défendant. 

SANBORN, District Judge.* This is an action brought by the plain- 
tiff against the défendant as surety on the bond of one Charles W. 
Wells, a mail carrier employed in the post office in the city of Chicago. 
The bond is dated the 28th day of Angust, A. D. 1899, the condition 
of which is as folio ws : 

"Now, if eaeh of said persons for himself as principal shali faithfully per- 
form ail the duties and trusts imposed upon him as such Ietter carrier, either 
by the postai iaws of the United States or the raies and régulations of the 
Post Office Department of the United States, and shall faithfully account for 
and pay over to the postmaster at Chicago, Illinois, ail moneys which shall 
come into his hands as such Ietter carrier, and shall, upon the termination 
of his office, retum to the proper offlcer ail property of every liind and de- 
scription which shall be in his possession as such Ietter carrier, then the above 
obligation shall be vold as to eaeh of such persons and to no other ; otherwise, 
of force." 

The breach of the bond as set forth in the déclaration is as follows : 
"That heretofore, to wit, on the 12th day of October, in the year of our 
Lord 1903, the said Charles W. Wells, at Chicago aforesaid, did steal a large 
sum of money, to wit, forty dollars, from out of a certain Ietter which had been 
intrusted to him, in such capacity as aforesaid, for delivery to Henry I,. Hertz, 
collector of internai revenue at Chicago, Illinois, which said Ietter was a regis- 
tered Ietter and then and there bore the foilowing direction and address, to 
wit: Henry L. Hertz, Esquire, Collector Internai Revenue, Chicago, Illinois 
— and which said Ietter was stolen as aforesaid before It had been delivered to 
the person to whom It was directed, ail in the violation of the postal iaws of 
the United States, to wit, in violation of section 5467, Revised Statutes of the 
United States." 

Upon the date on which the bond in this case was executed the 
United States, by virtue of the Iaws governing the Post Office De- 
partment and the régulations of said department pursuant thereto, 
did, on or about the S7th day of February, A. D. 1897, by section 889 
of the postal régulations of the United States, limit its liability for the 
loss of any one pièce of first-class registered matter to the sum of $10. 
Later, on or about the 26th day of May, A. D. 1903, while said bond 
remained in full force and eflfect, the Post Master General's Depart- 

♦Specifllly assigned. 
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ment promulgated an order under which the government of the United 
States increased its liability for the loss of any one pièce of first-class 
registered matter to the sum of $35, providing, however, that the limit 
of the liability was never to extend beyond the actual loss ; that is to 
say, when the government's liability was $10, ail losses less than that 
were to be paid in fuU, and under the récent assumption of liability 
to the extent of $35 losses incurred by the loss of any one pièce of first- 
class matter to be paid in full if the loss is less than $25. This action 
is brought for the sum of $40, being the amount stolen by the principal 
on the bond, Charles W. Wells. 

The défendant has filed its plea in this cause, admitting its liability 
to the extent that the government has been damnified, to wit, the sum 
of $25, but denying its liability for any amount in excess of that sum. 
To this plea the United States has filed a gênerai demurrer. The only 
question, therefore, presented to this court, is whether or not the 
liability of the surety on the bond is limited to the amount to which the 
assured has been damnified. The position of the défendant is that its 
obligation to the plaintilï is to indemnify it to the extent of its loss, 
but not beyond that sum. 

There is no question in this case as to the defendant's shifting li- 
ability on its bond occasioned by changes in the régulations of the 
Post Office Department, so long as the government assumption of li- 
ability is within the amount fixed in the bond. The only question is 
whether the ordinary rule by which a bailee may recover from a wrong- 
doer, who has injured, destroyed, or converted the property bailed, 
to the full value of the property, applies to this case. 

The reason why the bailee is entitled to recover full damages against 
one who couverts the property is that he is bound to restore the prop- 
erty to the gênerai owner or stand responsible to him for the full val- 
ue. 4 Suth. Dam. § 1097, citing Harker v. Dément, 9 Gill, 7, 53 Am. 
Dec. 670 ; Warren v Kellev, 80 Me. 513, 533, 15 Atl. 49 ; Densmore 
V. Mathews, 58 Mich. 616, 26 N. W. 146 ; Hamilton v. Lau, 34 Neb. 
59, 37 N. W. 688. I bave examined thèse cases and find that they sup- 
port the text. In this case I am inclined to think that, although the 
régulations limit the liability of the government to $25, yet, if the 
government recovers the full value of the package stolen, it will be 
liable for the balance if the Court of Claims has jurisdiction to allow 
a claim for such balance. The jurisdiction of the Court of Claims ex- 
tends to ail claims upon any contract, expressed or implied, with the 
government of the United States. Rev. St. § 1059 [U. S. Comp. St. 
1901, p. 734]. In Emmons v. U, S. (C. C.) 43 Fed. 36, it is held that 
the United States is bound to refund to an entryman the price paid by 
him for public lands subsequently canceled as void. See, also, other 
instances of implied contracts. Solomon v. United States, 19 Wall. 
(U. S.) 17, 33 L. Ed. 46; United States v. Great Falls Mfg. Co., 113 
U. S. 645, 5 Sup. Ct. 306, 38 L. Ed. 846 ; Merrain v. United States, 
29 Ct. Cl. 250. 

It seems to admit of no question that, if the government collects 
money from one person which is equitably due to another, an implied 
contract arises to restore or repay the money to the person so entitled. 
In an action on the bond by the government against Wells, the prin- 
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cipal, it seems clear that tlie measure of damages would be the amount 
stolen, or $40. The bond provides that it shall be of force unless Wells 
shall pay over ail moneys intrusted to him as mail carrier. He having 
defaulted, the measure of damages, both against him and his surety, 
is $40, with interest, notwithstanding the liability of the government 
to the owner of the money is only $35. The conclusion hère reached is 
supported by National Surety Company v. United States, 129 Fed. 70, 
63 C. C. A. 512, and United States v. Griswold, 76 Pac. 596, 80 Pac. 
317, in the Suprême Court of the territory of Arizona. 

Judgment is therefore ordered in favor of the plaintiff for $40, with 
costs. 



In re WILK. 
(District Court, S. D. New York. August 29, 1907.) 

1. CoTJTEMFT— Violation of Obdeb of Ootjbt— Notice. 

If a person has actual knowledge of an order of court, he is lîable for 
the conséquences of violating it, aïthough he has not been forinally served 
with It. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 10, Contempt, § 70.] 

2. SAME— INTEHFEBENCE WITH RECEIVER IN BANKRUPTCY. 

On the flling of a pétition in involuntary bankruptcy, an injunction was 
granted and a receiver appointed, who took possession of the bankrupt's 
stock of goods and placed a lock on the door. When his custodian went 
to the pl.ace the next day, respondent, who was a city marshal, had broken 
open the door and was about to seize goods under a writ of replevin. 
He was informed of the action of the bankruptcy court and that the 
property was In possession of its receiver, whose name was given, and 
was warned not to Interfère with the same, but answered that he did not 
care for the United States court, and took and removed goods under his 
writ. Eeld, that he was guilty of contempt of the bankruptcy court, 
and a sentence of 60 days' imprisonment imposed as a punlshment. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Contempt, § 163.1 

In Bankruptcy. On motion to punish for contempt. 

James, Schell & Elkus (James N. Rosenberg, of counsel), for the 
motion. 

Maxwell R. Slutzkin, opposed. 

HOLT, District Judge. This is a motion to punish Abraham Her- 
man, a city marshal, for contempt. On August 8, 1907, a pétition in 
involuntary bankruptcy was filed in this court against Harry Wilk, 
an application for an injunction and the appointment of a receiver was 
duly made, an injunction granted, and a receiver appointed. The re- 
ceiver immediately qualified by giving a bond, which was duly approved. 
Immediately upon his qualification, about 1 o'clock p. m., he went 
to the place of business of the alleged bankrupt, 50 East Eighth street, 
took possession of the property there, consisting principally of ladies' 
cloaks and suits and unmanufactured cloth. He found a bookkeeper 
in charge of the place, informed him of his appointment as receiver, 
and the bookkeeper turned over the premises to him as receiver. The 
receiver remained there in possession that afternoon. Before leaving, 
he purchased a new lock, placed it upon the outside door, and left the 
premises locked. The next morning the receiver appointed Aaron 
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Brookheim as custodian of the property, gave him the keys, and sent 
him to take possession. When Mr. Brookheina arrived at the premises, 
he found that the door had been broken idpen, and that there were in 
the premises Abraham Herman, s city marshal, and four other men. 
He'asked what they were doing, and Herman informed him that he was 
a city marshal, and that he was there to exécute a writ of replevin. 
Brookheim then informed Herman that a pétition in bankruptcy had 
been'filed, an injunction order made, and a receiver appointed, that tlie 
receivër was Charles W. Littlefield, and that he came there on behalf 
of the receiver. He told Herman that the receiver had taken posses- 
sion the day before, and had his lock put on the door, that Herman had 
no right to enter or interfère with the goods, and that he must not 
remove any of the goods. Herman said" that he did not care for the 
United States court, and that he was going to take the goods away 
under his writ. Brookheim then asked, before any of the goods had 
been taken out, that he might make an inventory of them. Herman 
refused to permit him to do so. Thereupon Herman, with his men, 
removed the goods and took them to a storage warehouse. The writ 
of replevin called for pièce goods. A portion of the goods taken away 
were manufactured goods. 

The marshal's défense to this motion is, in substance, that, as no 
certifîed copy of the order of injunction and appointing the receiver 
was duly served upon him, he was not obliged to pay any attention to 
the information which was given to him that an officer of this court was 
in possession of the property. The rule is well settled that, if a person 
has actual knowledge of the existence o£ an order of court, he is liable 
to the conséquences of violating it, even if he has not been formally 
served with it. High on Injunctions, § 1432, and cases there cited. 
In this case Herman was clearly and specifîcally notified that a re- 
ceiver had been appointed the previous day, and the name of the re- 
ceiver and full détails of the entire transaction were given him. He 
could hâve ascertained in two minutes whether this information was 
true by cahing up the clerk's office of this court on the téléphone. His 
claim that he was not obliged to desist from interfering with the prop- 
erty in the custody of this court until he was formally served with a 
certified copy of the order simply shows that it was his deliberate inten- 
tion to seize and remove the property, regardless of the rights of the 
receiver. It is well settled that the filing of a pétition in bankruptcy 
is a caveat to ail the world, and, in efïect, is an attachment and an in- 
junction. Mueller v. Nugent, 184 U. S. 1, 23 Sup. Ct. 269, 46 L. Ed. 
405. In my opinion, the action of Herrhan is a clear case of contempt 
of this court. 

An order will be entered, adjudging him in contempt, and direct- 
ing, as a punishment for his contempt, that he be committed to the 
Tombs prison for 60 days. The order will further provide that ail 
the goods taken be returned forthwith to the receiver. If, after their 
return, the receiver claims or suspects that ail the goods taken bave 
not been returned, it may be referred to Stanley W. Dexter, as spécial 
master, to take testimony and report whether any goods were removed 
which hâve not been returned, and, if so, what was their value, and 
who, if ahy one, should be held accountàble for them. 
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GREAT NORTHERN RT. CO. ▼. UNITED STATES. 

(Carcnlt Court et Appeals, Eighth Circuit September 23, 1907.) 

No. 2,603. 

1. Statutes— Geneeai, Rbpealino Clause. 

A clause generally repealing "ail laws and parts of laws In conflict 
wlth" the act of whlcB it Is part repeals nothing that would not be 
equally repealed wlthout It. 

[Ed. Note.— For cases In point, see Cent Dîg. vol. 44, Statutes, J 225.] 

2. Same— Lateb Act Covebing Whole Stjbject of Pbiob One. 

The rule that a later act, covering the whole subject of a prior one and 
embraelng new provisions, plainly showing that It was intended as a sub- 
Btltute, opérâtes by Implication to repeal the prlor act Is subject to the 
qualification that where the later act expresses the extent to which It Is 
intended to repeal prlor laws, as by a clause repealing ail laws and parts 
of laws In conflict therewlth, It excludes any Implication of a more ex- 
tended repeal. 

[Ed. Note.— For cases In point see Cent Dlg. vol. 44, Statutes, § 229. 

Repeal of statutes by Implication, see note to First Nat Bank of Butte 
T. Weidenbeck, 38 C. C. A. 136.] 

3. Same— Re-enaotmbnt with Amendments, 

Statute law Is not abrogated or annulled by mère re-enactment or 
répétition; and when, for purposes of enlargement, contraction, or other- 
wise, a statute Is re-enacted or repeated with amendments, the amendatory 
act Is to be regarded as an affirmation and continuation of the prior law. 
In so far as in substance and opération it Is the same, and is to be regarded 
as new législation only In so far as In substance or opération It dlfCers 
from the prior law. 

[Ed. Note. — ^For cases In point see Cent. Dig. vol. 44, Statutes, § 241.] 

4. Caebiees—Rebates— Section 1 of Elkins Act (32 Stat. 847) Not Whollt 

Repealed by Hepbuen Act (34 Stat. 584). 

In so far as section 1 of the Elkins act (Act Feb. 19, 1903, c. 708, 82 
Stat 847 [U. S. Comp. St. Supp. 1905, p. 59»]), provided for the punlsh- 
ment of acts of corporate Carriers In knowingly offering, granting, or 
giving, as also the acts of corporate shippers in knowingly soliciting, ae- 
cepting, or receiving, rebates, concessions, or discriminations from the 
légal rates and tariflCs, It was not abrogated or repealed by the Hepburn 
act (Act June 29, 1906, c. 3591, 34 Stat 584), but was preserved and con- 
tlnued ; and in so far as it provided for the punlshment of such acts, when 
not knowingly donc — assuming, but wlthout deciding, that it did so pro- 
vide— It was repealed. 

6. Statutes— CoNGBESs Oannot Limit Mannee in Which Its Will shall bk 
Manifested in the Future. 

Whlle Congress may prescrlbe rules affectlng the construction of after- 
leglslatlon, which does not In terms, or by necessary Implication, show 
that it Is to be unaffected by them, thèse rules cannot be so framed as to 
defeat the plain intention of after-legislation, and, like other statutes, they 
cease to be efCective when plalnly or necessarily In conflict wlth a later 
manifestation of the législative will. 

& Same— Rev. St. § 13, Constbubd. 

As applled to subséquent repealing acts which do not expressly, or by 
necessary implication, contravene its provisions, Rev. St. § 13 [U. S. Comp. 
St. 1901, p. 6], prescribing the effect of a repealing act upon exlsflng pen- 
alties, forfeitures, and liabllltles, Is effective and obligatory upon the 
courts ; but beyond thla It Is wlthout effect and not obligatory upon any 
one. Notwlthstandlng its enactment Congress remalned at llberty to Icgi»- 
late respecting Its subjeet-matter lu any manner they might cliooseï, 

155Fv— 60 
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7. Same— Intention is Cîontholling, Though Eesting Onlt in Neoessaeï 

Implication. 

ïhe Intention cf the Législature constitutes the law, and may be as 
effieetùally manifested by what Is necessarily implied as by what is ex- 
pressed ; and, where there are conflicting manifestations of tlie législative 
will, the last Is controlllng, even though it rests in necessary Implication. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Statutes, § 264.] 

8. Same— Repeal by Implication. 

To establish a supersession or repeal of a statute by Implication, It Is 
not sufflcient to show merely that a later statute, making no mention of 
the paiticular subject of a prior one, employs language broad enough to 
cover some part or ail of It ; for, as words are sometimes employed wlth 
less than their largest literal meaning, it must also appear that the two 
statutes cannot stand together, reasonable purpose and operatiou being 
accorded to each, Particularly is this true if the prior statute expresses 
a settled policy in législation. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 44, Statutes, § 230.] 

9. Cakbiebs— Bebates— DiscBiMiNATiON— Rev. St. § 13, Not Supeeseded bt 

Spécial Saving Clause in Hepbuen Agi (34 Stat. 584). 

The spécial saving clause In section 10 of the Hepbum act (Act June 
29, 1906, c. 3591, 34 Stat. 595), does not mention the particular subject of 
the gênerai saving clause in Rev. St. § 13 [U. S. Comp. St. 1901, p. 6], 
namely, the efCeet upon existing penalties, forfeitures, and liabilities of 
a repeallng act, and can be accorded reasonable opération, consistently 
wlth the true Intendment of its language and with the undisturbed opéra- 
tion of the gênerai saving clause, by treatlng it as saving causes then pead- 
ing In the courts of the United States from what, in its absence, and in 
the présence of the gênerai saving clause, would be the efCect upon them 
of the amendments provided for in that act. Consequently it does not by 
necessary implication supersede the gênerai saving clause or Impinge 
upon its fleld of opération. 
(Syllabus by the Court.) 

In Error to the District Court of the United States for the District 
of Minnesota. 

William R, Begg and Rome G. Brown (Charles S. Albert, on the 
brief), for plaintiff in error. 

Charles C, Houpt, U. S. Atty. (Paul A. Ewart, Asst. U. S. Atty., 
on the brief), for défendant in error. 

Thomas Wilson, H. S. Priest, and F. W. L,ehmann, amici curiae. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and RI- 
MER, District Judge. 

VAN DEVANTER, Circuit Judge. This writ of error challenges 
a judgment of conviction in a criminal case whereby the Great North- 
ern Railway Company, a Minnesota corporation engaged as a common 
carrier in the transporta tion of property wholly by railroad from points 
in Minnesota to points in the state of Washington, was sentenced to 
pay a fine of $1,000 for each of 15 violations of section 1 of the act 
of February 19, 1903 (32 Stat. 847, c. 708 [U. S. Comp. St. Supp. 
1905, p. 599]), known as the "Elkins Act," which declared, inter 
alia: 

, "And it shall be unlawful for any person, persons, or corporation to offer, 
grant, or give or to solieit, accept, or receive any rebate, concession, or dis- 
crimination in respect of the transportatlon of any property in Interstate or 
foreign commerce by any common carrier subject to said act to regulate coma 
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meree and the acts amendatory thereto whereby any sucb property shall by 
any device whatever be transported at a less rate than that named in tbe 
tarifes published and filed by sucb carrier, as is required by said act to regu- 
late commerce and tbe acts amendatory thereto, or whereby any other advan- 
tage is given or discrimination is practiced. Every person or corporation wbo 
shall offer, grpjst, or give or sollcit, accept or receive any such rebates, con- 
cession, or discrimination shall be deemed guilty of a misdemeanor, aud on 
conviction thereof shall be punished by a fine of not less than one thousand 
dollars nor more than twenty thousand dollars." 

Thèse violations were charged in an indictment returned November 
8, 1906, and, as was alleged therein and admitted upon the trial, were 
committed in the months of May, June, July, and August, 1905, and 
consisted in granting and giving to the W. P. Devereux Company, a 
shipper of oats and corn in car load shipments f rom Minneapolis, Minn., 
to points in the state of Washington, over the defendant's railroad, con- 
cessions of 15, 18, and 30 cents per 100 pounds from the légal rate of 
50 cents per 100 pounds named in the tariffs applicable to such ship- 
ments, as published and filed with the Interstate Commerce Commission 
by the défendant. Intermediate the commission of the offense and the 
returning of the indictment, Congress passed Act June 29, 1906, c. 
3591, 34 Stat. pp. 5S4, 838, known as the "Hepburn Act," and the 
chief objection interposed by the défendant to its prosecution and pun- 
ishment was that section 1 of the Elkins act, against which it had of- 
fended, was repealed by the Hepburn act in a manner which left no 
provision of law for the prosecution and punishment of offenses against 
the repealed statute, save where prosecutions therefor were pending in 
the courts of the United States at the time of the repeal. The district 
court overruled the objection (151 Fed. 84), and it is now very earn- 
estly and forcefully pressed upon our considération. 

Does the Hepburn act repeal the whole or any part of section 1 of 
the Elkins act ? 

The title of the Hepburn act, "An act to amend an act entitled 'An 
act to regulate commerce,' approved February fourth, eighteen hun- 
dred and eighty-seven, and ail acts amendatory thereof, and to enlarge 
the powers of the Interstate Commerce Commission," is so gênerai that 
it gives no support to the claim of a repeal. Nor does that claim bave 
any support in the gênerai repealing clause in section 10, "Ail laws 
and parts of laws in conflict with the provisions of this act are hereby 
repealed," for it repeals nothing which would not be repealed equally 
without it. State v. Drexel (Neb.) 105 N. W. 174; State v. Yardley, 
95 Tenn. 546, 558, 33 S. W. 481, 34 L. R. A. 656; Struthers v. Peo- 
ple, 116 111. App. 481 ; Pierce v. Commercial Investment Co., 30 Wash. 
373, 70 Pac. 496 ; District of Columbia v. Sisters of Visitation. 15 App. 
D. C. 300, 308. As said by Sutherland, Stat. Con. (2d Ed.) § 247: 

"Subséquent législation repeals previous ineonsistent législation, vi'bether it 
expressly déclares such repeal or not. In the nature of things it would be 
so, not only on the theory of Intention, but because contradictions cannot 
stand together." 

If there be a repeal, it is solely because section 3 of the Hepburn act 
déclares that section 1 of the Elkins act "be amended so as to read asi 
follows," and then reproduces it with some omissions and additions,' 
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which îs the same thing, in légal effect, as saying that the section îs 
amended by striking out what is omitted and by inserting at designated 
places what is added. In the absence of a constitutional restriction — 
and there is none in the Constitution of the United States — the amend- 
ment of existing statutes mây be éfFectually accomplished in either 
of thèse ways, and they hâve been employed interchangeably by Con- 
gress. 

Generally speaking, where a statute is amended "so as to read as fol- 
lows," or is re-enacted with changes, or is in ternis repealed and simul- 
taneously re-enacted with changes, the amendatory or fe-enacting act 
becomes à substitute for the original, which then ceases to hâve the 
force and effect of an indépendant ènactment ; but this does not mean 
that the original is abrogated for ail purposes, or that everything in the 
later statute is to te regarded as if first enacted therein. On the con- 
trary, the better and prevailing rulë is that so much of the original as 
is repeated in the later statute without substantial change is affirmed 
and continued in force without interruption, that so much as is omit- 
ted is repealed, and that any substantial change in other portions, as 
also any matter which is entirely new, is operative as new législation. 
In Sutherland on Statutory Construction (3d Ed.) § 337, it is said of 
an amendment "so as to read as foUows" : 

"The amendment opérâtes to repeal ail of the section amended not em- 
braced in the amended form. The portions of the amended section which are 
merely copied without change are not to be considered as repealed and again 
enacted, but to hâve been the law ail along ; and the new parts or the changed 
portions are not to be taken to hâve been the law at any time prioï to the 
passage of the amended act The change talies effect prospectively accord- 
Ing to the gênerai raie." 

And in the succeeding section it is said of a simultaneous repeal 
and re-enactment : 

"Where there Is an express repeal of an existing statute, and a re-enactment 
of It at the same time, or a repeal and a re-enactment of a portion of It, the 
re-enactment neutralizes the repeal so far as the old law is continued in force. 
It opérâtes without interruption where thè re-enactment taises efiCeet at the 
same time. The Intention manifested Is the same as in an amendment enact- 
ed in the form noticed In the preceding section. Offices are not lost, corporate 
existence Is not ended, inchoate statutory rights are not defeated, a statutory 
powér is not talien away, nor pending proceedings or criminal charges afCected 
by such repeal and re-enactment of the law on which they respectively dé- 
pend." 

The subject has been considered several times by the Suprême Court, 
and always with the same resuit. Steamship v.Joliffe, 2 Wall. 450, 
458, 17 ïy. Ed. 805, involved the right of a port pilot to coUect half 
pilotage fées for services proffered and declined, and during the pend- 
ency of the action the statute giving the right was in terms repealed 
and at the same time substantially re-enacted ; the new act allowing 
half pilotage fées in the same circtimstances as the original. The court 
held that the new act did not impair the right to fées which had arisen 
under the original, saying: 

"The néw act took effect simultaneously with the repeal of the flrst act 
Its provisions may, therefore, more properly be said to be substituted In the 
place of, and to continue in force with modifications, the provisions of the 
original act rather than to hâve abrogated and annulled them." 
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Murdock V. Memphis, 20 Wall. 590, 617, 23 L. Ed. 429, to which 
we will refer again, related to a revisory and substituted act, which, 
it was said, was a new law in so far as it differed from the original, 
and in so far as it enibraced portions of the original was a préservation 
of them. Bear Lake Irrigation Co. v. Garland, 164 U. S. 1, 11, 17 
Sup. Ct. 7, 9, 41 L. Ed. 327, related to an act which expressly repealed 
and at the same time substantially re-enacted a prior one, and of this 
it was said: 

"Upon comparing the two acts of 1888 and 1800 togetlier, It is seen tlaat they 
both legislate upon tlie same subject, and in many cases the provisions of the 
two statutes are slmilar and almost identieal. Although there is a formai re- 
peal of the old by the new statute, still there never bas been a moment of 
time since the passage of the act of 1888 when thèse similar provisions hâve 
net been in force. Notwithstanding, therefore, this formai repeal, it is, as we 
think, entirely correct to say that the new act should be coustrued as, a con- 
tinuation of the old with the modification contained in the new act. This is 
the same principle that is recognized and asserted in Steamship Co. v. JolifCe." 

Holden v. Minnesota, 137 U. S. 483, 490, 494, 11 Sup. Ct. 143, 14G, 
147, 34 E. Ed. 734, was a criminal case involving the infliction of the 
death penalty. After the commission of the offense and before the in- 
dictment of the ofïender a statute was adopted which substantially 
re-enacted or repeated the provisions of the previous law relating to 
the mode of inflicting that penalty and to the issuing of the governor's 
warrant therefor. It also contained new provisions imposing solitary 
confinement after the issuance of the warrant and regulating the dé- 
tails of the exécution, and in terms repealed ail acts and parts of acts 
inconsistent with it. Responding to the contention that the previous 
law was thereby repealed, and that the new act could not be applied 
to prior offenses, the court, in addition to holding that the new provi- 
sion for solitary confinement, although not in terms so written, was 
applicable only to future offenses, held that the previous law was not 
repealed, and in that connection said : 

"Thèse provisions were not repealed by the act of April 24, 1889 (Gen. Laws 
Minn. 1889, p. 66, c. 20). In respect to the first and second sections of that act, 
it Is clear that they contain nothing of substance that was not in sections 
11 and 12 of chapter 118 of the General Statutes of 1878. And it is equally 
clear that the provisions of an existing statute cannot be regarded as in- 
consistent with a subséquent act merely because the latter re-enaots or re- 
peats those provisions. As the act of 1889 repealed only such previous acts 
and parts of acts as were inconsistent with Its provisions, It is inaccurate to 
say that that statute contained no saving clause whatever. By necessary Im- 
plication, previous statutes that were consistent with its provisions were unaf- 
fected." 

And again: 

"The provisiona of the previous law, as to the nature of the sentence, the 
particular mode of inflicting death, and the issuing by the Governor of the 
warrant of exécution tœfore the eonvlct was hung, were, therefore, not repeal- 
ed, although soine of them were re-enacted or repeated in the statute of 1889, 
and other provisions relating merely to the time and mode of executing the 
■warrant, but not affecting the substantial rights of the convict, were added." 

The rule arinounced in thèse cases was again recognized by the Su- 
prême Court in Campbell v. California,'âOO U. S. 87, 92, 26 Sup. Ct. 
182, 50 E. Ed. 382, and was recently applied by us in Lamb v. Pow- 
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der River Uve Stock Co., 65 C. C. A. 570, 133 Ped. 434, 67 L. R. A. 
558. It lias also been quite generally recogiîized and applied in the 
State courts. Instances of its application to civil statutes are shown in 
the following cases: Wright v. Oakiey, 5 Metc. (Mass.) 400, 406; 
United Hebrew Benevolent Ass'n v. Benshimol, 130 Mass. 325 ; St. 
Louis v. Alexander, 23 Mo. 483, 509 ; Elv v. Holton, 15 N. Y. 595 ; 
Anding v. Levy, 57 Miss. 51, 59, 34 Am. Rep. 435 ; Fullerton v. Spring, 
3 Wis. 667, 671; Glentz v. State, 38 Wis. 549; Burwell v. TuHis, 12 
Minn. 572, 575 (Gil. 486) ; Gaston v. Merriam, 33 Minn. 271, S83, 22 
N. W. 614; State ex rel. v. Baldwin, 45 Conn. 134, 144; People v. 
Board of Equalization, 20 Colo. 220, 231, 37 Pac. 964 ; Moore v. Ke- 
nockee Tp., 75 Mich. 332, 42 N. W. 944, 4 L. R. A. 555 ; Capron v. 
Strout, 11 Nev. 304, 310; McMullen v. Guest, 6 Tex. 275. And in- 
stances of its application to criminal statutes are shown in the follow- 
ing: Commonwealth v. Herrick, 6 Cush. (Mass.) 465; State v. Gum- 
ber, 37 Wis. 298 ; State v. Wish, 15 Neb. 448, 19 N. W. 686 ; State 
v. Miller, 58 Ind. 399; Sage v. State, 127 Ind. 15, 26 N. E. 667; State 
V. Kates, 149 Ind. 46, 48 N. E. 365 ; State v. Herzog, 25 Minn. 490 ; 
State V. Proutv, 115 lowa, 657, 662-665, 84 N. W. 670; State v. Wil- 
liams, 117 N. C. 753, 23 S. E. 250; State v. Brewer, 22 La. Ann. 273; 
Territory v. Ruval (Ariz.) 84 Pac. 1096; Junction Citv v. Webb, 44 
Kan. 71, 23 Pac. 1073. See, also, Bishop Stat. Cr. (3d'Ed.) §§ 152a, 
18L 

Référence to the point in judgment in some of thèse cases will illus- 
trate the extent of the rule which they recognize and apply. Com- 
monwealth v. Herrick was a prosecution for the sale of spirituous 
liquor by retail, in violation of a statute which was amended, after 
the date of the offense, by striking out the word "spirituous" and in- 
serting "intoxicating" in its stead. It was held, Chief Justice Shaw 
delivering the opinion, that, as the substituted word included ail that 
was covered by the other, and more, the intent manifestly was, not to 
affect cases theretofore within the statute, but to bring another class 
within its opération, and that as to the latter it was a new law, but as 
to the former its continuity was not broken. State v. Gumber was a 
prosecution under a statute declaring that ail "places of public resort, 
where intoxicating liquors are sold in violation of law, shall be shut up 
and abated as public nuisances upon conviction of the keeper thereof, 
who shall be punished" by a fine and imprisonment. Pending the pros- 
ecution the statute was expressly repealed, and at the same time was 
re-enacted without any provision for a fine or imprisonment. The 
court, after referring to the rule that the effect of the repeal of a stat- 
ute and its re-enactment at the same time is to continue it in uninter- 
rupted opération, and after observing, "And we cannot perceive that 
it makes any différence whether the statute be a civil or a pénal one, 
for it is whoUy a question of législative intent, which is as manifest 
and clear in the one case as the other," held that upon the defendant's 
conviction his saloon could be closed up and abated as a public nui- 
sance and the costs of the prosecution imposed upon him, but that no 
fine or imprisonment could be imposed, because the provision for that 
part of the original punishment had not been re-enacted, and therefore 
was repealed. State v. Wish was a prosecution for horse stealing 
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under a statute which, after the date of the offense, was expressly re- 
peaied and at the same time re-enacted with such changes in its phrase- 
ology that the maximum imprisonment was reduced from 15 years to 
10 and the minimum from 3 years to 1. After referring to the rule 
that upon the unconditional repeal of a criminal statute the power to 
punish violations thereof is taken away, the court said: 

"But does this rule apply when in fact tbe statute bas not been repealed? 
Tbere would seem to be a material différence between repealing a statute and 
leaving nothing in Its place, and simply repealing it so far as to avoid an ap- 
parent conflict between tbe original and amended sections of tbe act. In tbe 
one case the power would be entlrely gone, wbile in the otber no instant of 
time had passed between the repeal of tbe old and the taking effect of tbe 
new. The repealing act re-enacts tbe provisions of tbe old statute in its very 
language In ail respects, except In reducing tbe imprisonment. We hold, 
therefore, that where tbe re-enactment is in the words of tbe old statute, and 
was evidently intended to continue in force the uninterrupted opération of 
such statute, the new act or amendment is a mère continuation of tbe former 
act, and is not in a proper sensé a repeal." 

State V. Miller was a prosecution for grand larceny ; the property 
taken being a watch of the value of $23. Under section 19 of the act 
of 1852, in force at the date of the offense, grand larceny consisted 
in the stealing of personal goods of another of the value of $5 or up- 
wards, and pending the prosecution the statute was by an amendatory 
act repeated in its original terms, save that the élément of value was 
changed from $5 or upwards to $15 or upwards. The court held that 
the original section was not wholly repealed, saying : 

"The amended statute in question is not inconsistent witb the statute as It 
was before amendment, so far as it is applicable to the case under considéra- 
tion. The only change made by the amendment was to fix tbe amount con- 
stituting grand larceny at $15, Instead of $5. The law under both statutes 
made the stealing of $20 and upwards grand larceny. Tbere bas not been a 
moment, since tbe comlng Into force of the act of 1852, that the statute law 
of this State bas not made the stealing of tbe amount cbarged in tbe indict- 
ment In this case grand larceny, and contained tbe same provisions as to tbe 
punisbment thereof. It is clear to us that tbe lawmaking power never intend- 
ed the repeal of the entire section 19, above mentioned, and that no rule of 
construction of statutes requires this court to hold that it Is repealed." 

In Sage v. State the accused was convicted as an accessory before 
the fact to the crime of murder in the first degree. At the date of the 
offense the statute read : 

"Every person wbo shall aid or abet In the commission of any felony, or who 
shall counsel, encourage, hire, command, or otherwise procure such felony to 
be committed, shall be deemed an accessory before the fact, and may be tried 
and convicted in the same manner as if he were a principal, and either be- 
fore or after the principal ofCender is convicted, and cbarged or indicted, and 
upon such conviction shall suffer tbe same punisbment and penalties as are 
prescribed by law for the punisbment of the principal." 

It was thereafter re-enacted in an amendatory act with such changes 
in its phraseology that, while the éléments of the crime and the punisb- 
ment remained the same, the name given to the offense in the original 
statute was omitted, and some changes were made in the matter of the 
procédure or remedy. In sustaining the conviction, it was held that, 
though in a sensé such an amendatory act supersedes the act which it 
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amends, ît does not completely repeal or destroy ît for ail purposesj 
and it was added: 

"Prlnclple forbids the conclusion that an amendatory statute, deflnlng an 
offense In substantlally the same language as that employed in the statute 
it amenda, takes away the right of the state to prosecute the offender and 
requires his unconditional discharge. It cannot be loglcàlly affirmed, where 
the same offense is deflned in the same way by both the earller and the la ter 
statute, that there is an interregnum in which there was no law deflning the 
offense. The two acts interfuse and blend so fully and compactly that It l9 
impossible that there can be an interval when there was no law. Between 
the two acts there is no period of Intervening time in which no offense 
existed." 

State V. Herzog was a prosecution under the following statute: 

"If any offlcer, agent, clerk or servant of any incorporated company, or If 
any clerk, agent, or servant of any private persou, or of any copartnership, 
except apprentioes and other persons under the âge of sixteen ycars, em- 
bezzles or fraudulently couverts to his own use, or takes aud secrètes with 
intent to embezzle and couvert to his own use, without consent of his em- 
ployer or master, any money or properfy of another which has come to his 
possession or is under his eare 62/ virtue of such employment, he shall be 
deemed to hâve committed larceny." 

After the date of the offense the statute was amended so as to read 
as follows: 

"If any offlcer, agent, clerk or servant of any incor-porated company, or if 
any clerk, agent or servant of any private person, or of any copartnership, 
except apprentices and other persons under the âge of sixteen years, or if any 
attornep at law, collcctor or other person wlw in any manner reçoives or col- 
lecta money or any other property for the use of and ielonging to another, 
embezzles or fraudulently couverts to his own use, or takos and secrètes wltl» 
Intent to embezzle and couvert to his own use, without the consent of his em- 
ployer, master, or the owner of the money or goods colleotcd or receivcd, any 
money or property of another, or Khich is partly the property of another and 
partly the property of such offlcer, agent, clerk, servant, atlorney at law, cot- 
leotor, or other person, which has come to his possession or uuder his care 
in any manner whatsoever, he shall be deemed to hâve committed larceny; 
and in a prosecution for such crime, it shall he no defence that such offlcer, 
agent, clerJc, servant, attorney at law or Other person was entitled to a com- 
mission out of such money or property, as omnmission for collecting or re- 
ceiving the same for and on bc.half of the owner therèof: promded, that it 
shall 6e no embegzlement on the part of such agent, clerk, servant, attorney at 
law, coUeetor, or other person to retain his reasonable collection fee on th0 
collection." ,, 

For the purpose of showing in what respects the amended statute 
differed from the original, we hâve italicized those words of each not 
found in the other. In affirming the conviction of the accused, not- 
withstanding the changes in the law, it was pointed out that, save where 
the accused was entitled to a comrhission out of tlie money or property 
embezzled, etc., the amended statute covered in exactly the same way 
the offenses described in the original, and it was said that : 

"With regard to the offenses described in the latter, in a case in which the 
défense spoken of does not exlst, the law Is wholly unaffected by the changes 
màde by the former, and continues to be exactly what It was before the 
(thanges were rpiade, As respects suc^h offenses, the original section la not re- 
pealed, abrogated, changea, or amended,, but slmply preserved and continued ; 
for there hever has beèn a moment of time Since Its adoption wlien the rule 
of law announced: bj' it did not exiat So long as this rxtle, whijh is ap- 
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pllcable to a certain class of cases, remains unchanged, it is not at ail Import- 
ant ttiat the amendment eflected by the amended section provides for and 
adds other classes of cases. The law as to the original offenses, save when 
the défense mentioned exists, is the same in every respect." 

Territory v. Ruval was a prosecution for grand larceny under a stat- 
ute which, after the date of the offense, was re-enacted in an amenda- 
tory act so as to enlarge the enumeration of property subject to that 
offense. The amendatory act also contained a clause in terms repealing 
ail acts and parts of acts inconsistent with it. The property stolen, a 
gelding, was within the enumeration in both the original and the 
amendatory act, and the prosecution was sustained, because the original 
was neither inconsistent with nor repealed by the amendatory act, but 
was merely enlarged to include a class of cases not before within its 
opération. 

In support of the contention that by its re-enactment, with modifica- 
tions, section 1 of the Elkins act was entirely repealed, and hence no 
prosecution for prior violations of its inhibitions respecting rebates, 
concessions, and discriminations could be instituted thereafter "against 
either an individual or a corporation," counsel for the railway Com- 
pany rely upon such cases as Norris v. Crocker, 13 How. 429, 14 L. 
Ed. 210, United States v. Tynen, 11 Wall. 88, 20 L. Ed. 153, Murdock 
V. Memphis, 20 Wall. 590, 32 L. Ed. 429, United States v. Claflin, 97 
U. S. 546, 24 L,. Ed. 1082, 1085, Pana v. Bowler, 107 U. S. 539, 538, 
3 Sup. Ct. 704, 27 L. Ed. 424, Tracy v. Tuffly, 134 U. S. 206, 229, 10 
Sup. Ct. 527, 33 L. Ed. 879, and Murphy v. Utter, 186 U. S. 95, 22 
Sup. Ct. 776, 46 L. Ed. 1070, from which they deduce the conclusion 
that where a later act covers the whole subject of a prior one, and em- 
braces new provisions plainly showing that it was intended as a sub- 
stitnte, it opérâtes by implication, and without any repealing clause, 
as an unqualified repeal of the whole of the prior act. In our opinion 
there are two insuperable objections to this position: First, iJie re- 
pealing clause in the Hepburn act, "AU laws and parts of laws in con- 
flict with the provisions of this act are hereby repealed," expresses the 
extent to which it was intended to repeal prior laws, and excludes 
any implication of a more extended repeal. Henderson's Tobacco, 11 
Wall. 652, 656, 20 L. Ed. 235 ; Holden v. Minnesota, 137 U. S. 483, 
491, 11 Sup. Ct. 143, 34 L. Ed. 734; Patterson v. Tatum, 18 Eed. Cas. 
No. 10,830 ; Gaston v. Merriam, 33 Minn. 271, 283, 22 N. W. 614 ; 
Lewis V. Stout, 23 Wis. 234; People v. Huntley, 112 Mich. 569, 578, 
71 N. W. 178. And, next, the cases relied upon do not hold that a 
revisory or substituted act, which literally or substantially re-enacts or 
repeats portions of the original, is, in respect of them, new législation, 
rather than an affirmation and continuation of existing law; nor is 
there any reason to believe that they restrain or qualify the ruling in 
Steamship Co. v. Joliffe, Bear Lake Irrigation Co. v. Garland, and 
Holden v. Minnesota, supra. What they do hold— gênerai expressions 
being read in the light of the questions necessary to be determined — is 
that a later act covering the whole subject of a prior one, and em- 
bracing new provisions plainly showing that it was intended as a sub- 
stitute, supersedes the prior act, in the sensé of embracing ail thereof 
that was intended to be preserved, omitting what was not so intended, 
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and changing what was intended to be changed, and so prevents the 
two from being regarded as in any respect coexistent or cumulative en- 
actments. In tliis there is nothing at ail inconsistent with what other- 
wise is clear ; that is, that the intention in such a case is to make a new 
law only in so far as the substituted act differs from the original. And 
such is plainly the necessary conclusion from what was said in Mur- 
dock V. Memphis, 20 Wall. 590, 617, 22 L. Ed. 429, one of the cases 
relied upon. The question there presented was one of the effect upon 
the twenty-fifth section of the judiciary act of September 24, 1789 (1 
Stat. 85, c. 20), produced by the second section of the amendatory act 
of February 5, 1867 (14 Stat. 386, c. 28), which re-enacted or repeated 
the former, with some changes and omissions, but contained no repeal- 
ing clause. Of this it was said : 

"A careful comparison of thèse two sections can leave no doubt that It was 
the Intention of Congress, by the latter statute, to revise the entire mat- 
ter to which they both had référence, to make such changes in the law as it 
stood aa they thought best, and to substitut© their wlll in that regard entirely 
for the old law upon the subject. We are of opinion that it was their in- 
tention to make a new law so far as the présent law difCered from the former, 
and that the new law, embracing ail that was intended to be preserved of the 
old, omitting what was not so intended, beeame complète in itself, and re- 
pealed ail other law on the subject embraced withln it. The authorities on 
this subject are clear and uniform. The resuit of this reasoning is that the 
twenty-fifth section of the act of 1789 Is teehnically repealed, and that the 
second section of the act of 1867 has taken its place. What of the statute of 
1789 is embraced in that of 1867 is, of course, the law now, and has been ever 
since it was flrst made so. What is changed or modified is the law as thus 
changed or modifled. That which is omitted ceased to hâve any effect from 
the day that the substituted statute was approved." 

Norris v. Crocker turned entirely upon the question whether, in the 
absence of a repealing clause, an amendatory and supplementary act 
covering the whole subject of the original, âdding new offenses and 
prescribing penalties, which were altogether new and more severe, for 
the offenses enumerated in the original, as well as for the new ones, 
repealed the original so far as related to the penalty. Of course, it 
was held that the provisions of the amendatory and supplementary act 
were répugnant to those of the original in respect of the penalty, and 
hence there was a repeal to that extent. United States v. Tynen was 
in principle much the same. An amendatory act, covering the whole 
subject of the original, and adding many new offenses, prescribed for 
each offense named therein as well those which were old as those which 
were new, a punishment which was différent and more severe, in that 
its minimum was less, and its maximum greater, than that prescribed 
in the original. It was held that the two acts were répugnant in this 
respect, and that the amendatory one operated, without any repealing 
clause, to repeal the other. United States v. Claflin is so nearly like 
the two cases last mentioned that what has been said of them is also 
applicable to it. In each the amendatory act failed to re-enact or repeat 
enough of the original to cover the penalty or punishment for any 
prior offense, and so there was no occasion to consider or décide 
whether such portions of the original as were re-enacted or repeated 
should be regarded as new législation or as an affirmation and contin- 
uance of the prior law. Pana v. Bowler and Tracy v. Tuffly decided 
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nothing having application hère, other than that a later act, plainly in- 
tended to prescribe the only rules that are to govern in respect of the 
subject covered by a prior one, opérâtes, without any repealing clause, 
to repeal any provision in that act omitted from the other. And Mur- 
phy y. Utter is also distinguishable from the cases which we regard as 
applicable and controlling, as well as from the one now before us. The 
situation presented in that case was, that a territorial législature, whose 
acts were subject to approval, disapproval, or change by Congress, 
had attempted to repeal one of its prior acts, which in the meantime, 
had been re-enacted, with some changes, by Congress. No question 
was presented as to whether, as respected matters transpiring between 
the original enactment and the re-enactment, such provisions of the 
former as were repeated in the latter should be regarded as entirely 
new législation or as speaking from the date of their original enactment, 
and the real controversy was as to whether the act of Congress, being 
paramount as well as later, superseded and took the place of the orig- 
inal territorial act in the sensé of disenabling the territorial Législature 
from subsequently repealing it. It was held that the original was thus 
superseded and supplanted, and that the office of loan commissioners, 
created by it and "continued by the act" of Congress, was not termi- 
nated by the subséquent territorial repealing act. When the entire 
opinion is carefully examined, it does not sustain the extensive repeal 
hère claimed. 

From this review of adjudged cases, as also from what is deemed 
the better reasoning, we think the conclusion necessarily follows that 
statute law is not abrogated or annulled by mère re-enactment or répéti- 
tion, and that when, for purposes of enlargement, contraction, or oth- 
erwise, a statute is re-enacted or repeated with amendments, the amend- 
atory act is to be regarded as an affirmation and continuation of the 
prior law, in so far as in substance and opération it is the same, and is 
to be regarded as new législation only in so far as in substance or op- 
ération it difïers from the prior law. 

As much of section 1 of the Elkins act was re-enacted or repeated by 
the Hepburn act without any change in substance or opération, we 
hold that the section was not whoUy repealed. And so it becomes nec- 
essary to consider whether there was any substantial change in that 
part of it upon which the prosecution and punishment of the offense hère 
charged dépend. For the purpose of illustrating such changes as were 
made the section is hère reproduced, the omitted portions of the orig- 
inal being italicized, the new matter being shown in brackets, and the 
balance being common to both : 

"That anything done or omitted to be done by a corporation common carrier, 
subject to tlie act to regulate commerce and tlie acts amendatory thereof, 
which, If done or omitted to be done by any director or officer thereof, or any 
receiver, trustée, lessee, agent, or person aetlng for or employée! by such cor- 
poration, would eonstitute a misdemeanor under said acts or under this act, 
shall also be held to be a misdemeanor committed by such corporation, and 
upon conviction thereoi it shall be subject to like penalties as are prescribed 
in said acts or by this act with référence to such persons, except as such 
penalties are herein changed. The willful failure upon the part of any car- 
rier subject to said acts to file and publish the tariffs or rates and charges as 
required by said acts, or strictly to observe such tariffs until changed aecord- 
Ing to law, shall be a misdemeanor, and upon conviction thereof the corpora- 
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tion offendtng shall be subject to a fine [of] not less than one thousand dollars 
nor more than twenty thousand dollars for each offense; and it shall be un- 
lawful for any person, persons, or corporation to offer, grant, or give, or to 
BOlieit, accept, or receive any rebate, concession, or discrimination in respect 
to the transportation of any property in Interstate or foreign commerce by 
any common carrier subject to sàid act to regulate commerce and the aets 
amendatory thereto [thereof] whereby any such property shall by any device 
wbatever be transported at a less rate than tliat named in the tariffs published 
and flled by such carrier, as is required by said act to regulate commerce and 
the acts amendatory thereto [thereof], or whereby any other advantage is 
given or discrimination is practiced. Every person or corporation [whether 
carrier or shipper] who shall [knowlngly] offer, grant, or give, or solicit, ac- 
cept, or receive any such rebates, concession, or discrimination shall be deemed 
guilty of a misdemeanor, and on conviction thereof shall be punished by a 
fine of not less than one thousand dollars nor more than twenty thousand dol- 
lars. In ail œnvîctlons occurrlng after tiie passage of tins act for offenses 
under said acts to regulate commerce, whether commUtcd hcfore or after the 
passage of this act, or for offenses under this section, no penalty shall le im- 
posed on the cowoicted party, other than the pne prescribed hy laie, imprison- 
ment, wherever note presorihed as part of the penalty betng herehy abolished : 
[Provided, that any person, or any offleer or director Of any corporation sub- 
ject to the provisions o( this act, or the act to regulate commerce and the aets 
amendatory thereof, or any receiver, trustée, lessee, agent, or person acting 
for or employed by any such corporation, who shall be couvicted as aforesald, 
shall, In addition to the fine herein provided for, be liable to imprisonment 
in the penitentiary for a term of not exceeding two years, or both such fine 
and Imprisonment, in the discrétion of the court.] Elvery violation' of this 
section shall be prosecuted in any court of the United States having jurisdic- 
tion of crimes within the district In which such violation was committed, or 
through which the transportation may bave been conducted; and whenever 
the offense Is begun in one jurisdiction and completed in another it may be 
dealt wlth, inquired of, tried, determined, and punished In either jurisdiction 
in the same manner as if the offense had been actuaily and wholly committed 
therein. 

"In construing and enfofcing the provisions of this section, the act, omission, 
or fallure of any offleer, agent, or other person acting for or eniployed by any 
common carrier [or shipper] acting within the scope of bis employment, shall 
in every case be aiso deemed to be the act, omission, or failure of such carrier 
[or shipper] as well as that of the person. Whenever any carrier files wlth 
the Interstate Commerce Commission or publishes a particular rate under the 
provisions of tlie act to regulate commerce or acts amendatory thereto [there- 
of], or participâtes in any rates so flled or published, that rate as agalnst such 
carrier, its officers or agents, in any prosecution begun under this act shall 
be eonclusively deemed to be the légal rate, and any departure from such 
rate, or any offer to départ therefrom, shall be deemed to be an offense under 
this section of this act. 

"[Any person, corporation, or Company who shall deliver property for inter- 
state transportation to any common carrier, subject to the provisions of this 
act, or for whom as coflsignor or consignée, any such carrier shall transport 
property from one state, territory, or the District of Columbla to any other 
State, territory, or the District of Columbia, or foreign country, who shall 
knowlngly by employé, agent, offioer, or otherwise, direetly or Indirectly, by 
or through any means or device wbatsoever, receive or accept from such com- 
mon Carrier any sum of money or any other valuable considération as a re- 
bate or offset agalnst the regular charges for transportation of such property, 
as flxed by the schedulesof rates provided for in this act, shall in addition to 
any penalty provided by this act forfelt to the United States a sum of money 
three times the amount of money so received or accepted and three times 
the value of any other considération so received or accepted, to be ascer- 
tained by the trial court; and the Attomey General of the United States Is 
authorized and directed. whenever he bas reasonable grounds to believe that 
any such person, corporation, or company bas knowlngly received or accepted 
from any such common carrier any sum of juoney or other valuable con- 
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sideratlon as a rebate or offset as aforesaid, to Institute In any court of the 
United States of compétent jurisdietlon, a dvil action to collect the sald sum 
or sums so forfeited as aforesaid ; and In the trial of said action ail such re- 
bates or other considérations so received or accepted for a period of six years 
prior to the commencement of the action, may be Included therein, and the 
amount reeovered shall be three times the total amount of money, or three 
times the total value of such considération, so received or accepted, or both, 
as the case may be.]" 

Having regard to so much of the section as defines, and prescribes 
the punishment for, the offense charged in the présent indictment, it is 
seen that the literal changes therein are four in number : First, the 
insertion of the words "whether carrier or shipper" in the clause speci- 
fying those against whom it is directed; second, the insertion of the 
Word "knowingly" in the clause specifying the acts made punishable ; 
third, the omission of the provision that no punishment other than the 
prescribed fine shall be imposed ; and, fourth, the addition, by way of a 
proviso, of a provision that, when the ofïender is a person, he shall be 
liable to imprisonment, or both fine and imprisonment, in the discré- 
tion of the court. The first change is an immaterial one, because the 
language "every corporation or person v^fho shall ofïer, grant or give, 
or solicit, accept or receive, any such rebates, concession or discrim- 
ination," as certainly includes both carriers and shippers without the 
inserted words as with them. As to the second change, we shall as- 
sume, but without so deciding, that the contention of counsel for the 
railway company, acceded to by counsel for the govemment, that the 
original définition of the offense included acts not knowingly done, and 
that the insertion of the word "knowingly" contracts the définition and 
excludes therefrom acts originally included, is correct. If so, the prior 
law is repealed in so far as the définition is contracted, and prior of- 
fenses falling within the repeal cannot now be prosecuted and pun- 
ished, save as there may be some gênerai or spécial saving clause ap- 
plicable to them. The third and fourth changes are also immaterial 
hère, because the punishment prescribed for corporate offenders, which 
was only a fine, is not afFected by either. And another reason why the 
third change is immaterial hère is that the omitted provision had réf- 
érence to offenses the original punishment for which, where the of- 
fender was a person, included imprisonment, which was not true of 
the offense charged in this indictment. As to it the only punishment 
prescribed was a fine, the provision for which is repeated literally. The 
fourth change is, of course, inapplicable to prior offenses, punishable 
only by fine at the time of their commission ; but whether the provi- 
sion for imprisonment which it introduces, by way of a proviso, is so 
far separable from, and independent of, what is re-enacted or repeated, 
as to hâve no effect upon the punishment, by fine, of such prior of- 
fenses, where committed by persons (see Holden v. Minnesota, 137 U. 
S. 483, 494, 11 Sup. Ct. 143, 34 L. Ed. 734), need not be considered 
now, because, however that may be, it does not affect the punishment 
of corporate offenders. 

The situation, therefore, is this : Acts of corporate carriers in know- 
ingly offering, granting, or giving, as also acts of corporate shippers 
in knowingly soliciting, accepting, or receiving, rebates, concessions, 
or discriminations, are within both the original and the amended défini- 
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tion of the offense, and the punishment therefor is unchanged. As to 
them the prior law is not abrogated or repealed, but preserved and con- 
tinued; and the liability of the offender to prosecution and punish- 
ment, whether the offense was committed before or after the amenda- 
tory act, is unaffected. But in so far as the original section embraces 
such acts, when not knowingly donc, it is undoubtedly repealed. It is 
at this point that a question lying within narrow compass, but of more 
difîîculty, is encountered. The indictment, unlike that set forth in the 
opinion delivered in the District Court, does not, in charging the grant- 
ing and giving of concessions to the W. P. Devereux Company, use the 
word "knowingly," or any other term of équivalent import, and so 
does not State a case falling within the contracted définition of the of- 
fense and without the repeal. True, upon the trial it was admitted on 
behalf of the railway company that thèse concessions were granted and 
given by its direction and with its consent; but as the sufficiency of 
the indictment was challenged by a demurrer and by a motion in arrest 
of judgment, and as the admission just stated was made under a 
stipulation that it should not préjudice the right of the railway com- 
pany to question the suiîiciency of the indictment, the correctness of 
the rulings upon the demurrer and the motion in arrest of judgment 
must be determined independently of what occurred upon the trial. It 
therefore becomes necessary to inquire whether there is any gênerai or 
spécial saving clause applicable to prior offenses falling without the 
contracted définition of tibe offense and within the repeal. This is the 
more diffitcult question. 

That section 13 of the Revised Statutes [U. S. Comp. St. 1901,_ p. 6] 
is such a gênerai saving clause, if not superseded by something in the 
Hepburn act, is not only plain, but fuUy conceded. It reads : 

"Sec. 13. The repeal of any statute shall not hâve the effleet to release or 
extingulsh any penalty, forfeiture, or liability Incurred under such statute, 
unless the repealing act shall so expressly provide and such statute shall be 
treated as still remaining in force for the purpose of sustaining any proper 
action or prosecution for the enforcement of such penalty, forfeiture, or lia- 
bility." 

But it is urged on behalf of the railway company that this gênerai 
saving clause is superseded, so far as concerns the Hepburn act, by 
section 10 of that act, which reads: ' 

"Sec. 10. That ail laws and parts of laws In conflict with the provisions of 
this act are hereby repealed, but the amendments herein provided for shall 
not afCect causes now pending in courts of the United States, but such causes 
shall be prosecuted to a conclusion in the manner heretofore provided by law." 

It will be observed that the earlier and gênerai statute seems to dé- 
clare that it shall apply to ail cases of repeal, unless the repealing act 
"expressly" provides that it shall hâve the effect of releasing or ex- 
tinguishing penalties for prior offenses, and also that the later and spé- 
cial statute does not contain any such express provision. Because of 
this it is insisted on behalf of the government that the later act does 
not corne within the qualifying clause of the gênerai statute, and that 
it is not admissible to inquire whether the later act by necessary impli- 
cation nianifests an intention to release or extinguish penalties for prior 
offenses. Such would doubtless be the effect of the gênerai statute, if 
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it were a constitutional provision ; but, as it îs not, the contention is 
made untenable by thèse well-settled propositions: First, Congress 
cannot thus limit or restrict the manner in which its power shall be ex- 
erted, or its intention manifested, in the future (Cooley's Const. Lim. 
[7th Ed.] 174; Bishop St. Cr. [3d Ed.] § 147; 2 Sutherland, St. Con. 
[2d Ed.] § 355 ; Bloomer v. Stolley, 3 Eed. Cas. 739, No. 1,559 ; Man- 
igault V. Springs, 199 U. S. 473, 487, 26 Sup. Ct. 137, 50 L. Ed. 374 ; 
Kellogg V. Oshkosh, 14 Wis. 633, 628 ; Brightman v. Kirner, 22 Wis. 
54, 60; Friend v. Levy [Ohio] 80 N. E. 1036; Wall v. State, 23 Ind. 
150, 153 ; Davidson v. Witthaus, 106 App. Div. N. Y. 183, 185, 94 N. 
Y. Supp. 428 ; State v. County Court, 37 W. Va. 808, 811, 17 S. E. 
379; Gilleland v. Schuyler, 9 Kan. 569, 580); second, the intention 
of the Législature constitutes the law, and may be as effectually mani- 
fested by what is necessarily implied as by what is expressed (Tele- 
graph Co. v. Eyser, 19 Wall. 419, 427, 32 L. Ed. 43 ; Ex parte Yar- 
brough, 110 U. S. 651, 658, 4 Sup. Ct. 152, 28 L. Ed. 274; McHenry 
v.Alford, 168 U. S. 651, 673, 18 Sup. Ct. 242, 42 L. Ed. 614} ; and, 
third, where there are conflicting manifestations of the législative will, 
the last is controlling, even though it rests in necessary implication. 

But it is said that, if the gênerai statute be not effective as a limita- 
tion or restriction upon Congress, it is at least obligatory upon the 
courts as a rule of construction binding them to construe every sub- 
séquent repealing act, no matter what its necessary implication, as 
leaving penalties for prior offenses unaffected, unless it expressly pro- 
vides that it shall hâve the effect of releasing or extinguishing them. 
This, however, is but saying that, though Congress is not bound by the 
gênerai statute in the enactment of later repealing acts, the courts are 
bound to construe and give effect to them as if Congress were thus 
bound; in other words, that gênerai statutory rules of construction 
may be so framed as to defeat the manifest intention of after législa- 
tion. We think that the statem.ent of the proposition is its réfutation. 
The intention of the Législature, as before said, constitutes the law, and 
necessarily a later act, whatever its form, if only it be unaffected by 
any constitutional restriction and its meaning be plain, supersedes prior 
acts in conflict with it. Of course, the Législature may prescribe rules 
affecting the construction of after-legislation, which does not, in terms 
or by necessary implication, show that it is to be unaffected by them ; 
but they cannot be so framed as to defeat the plain intention of such 
législation, and, like other statutes, they cease to be obligatory upon 
the courts when superseded by a later and conflicting manifestation 
of the législative will. In short, our conclusion respecting the gên- 
erai statute is this : As applied to subséquent repealing acts, which do 
not, expressly or by necessary implication, contravene its provisions, it 
is effective and obligatory upon the courts, but beyond this it is without 
effect and not obligatory upon any one. Notwithstanding its enact- 
ment, Congress remained at liberty to legislate respecting its subject- 
mattcr in any manner they might choose. They could change or repeal 
it, or supersede it, in whole or m part, as to any particular repealing 
act. They could do any of thèse things expressly or by necessary im- 
plication ; and any such change, repeal, or supersession, however made. 
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would be as oblîgatory upon the courts as would be the gênerai stat- 
ute, if it were unaffected by after législation. 

If, therefore, Section 10 of the Hepburn act does not expressly or by 
necessary implication naanifest an intention to release or extinguish pen- 
alties for prior oiffenses falling within the repeal, the gênerai statute 
is very plainly applicable to their enforcement, and requires that the 
repealed law be treated as continuing in force for that purpose. United 
States V. Reisinger, 128 U. S, 398, 9 Sup. Ct. 398, 32 L. Ed. 480. Sec- 
tion 10 does not expressly mention penalties for prior offenses, or their 
remission or enforcement. Does it by necessary implication manifest 
an intention to release or extinguish them, or any of them? The ar- 
gument advanced in support of an affirmative answer is this: That 
section contains both a repealing clause and a saving clause. Some 
purpose must be ascribed to the latter. It can hâve no other purpose 
than to prescribe the effect of the repealing portions of the act upon 
penalties for prior offenses. It déclares that penalties for offenses 
for which prosecutions were then pending in the courts of the United 
States shall be saved ; and by necessary implication, equally effectuai, 
it déclares that other penalties shall not be saved, but released or ex- 
tinguished. If ail of this were true of that section, doubtless the con- 
clusion would follow that it impliedjy supersedes or repeals, pro tanto, 
the gênerai statute, which was presumptively in the mind of Congress. 
Staté V. Showers, 34 Kan. 369, 8 Pac. 474. The argument, however, 
treats Section 10 as if it read literâlly or substantially as foUows: 

"AU laws and parts of laws In conflict wlth the provisions of this act are 
tiéreby repealed, but such repeal shall not release or extinguish any penalty 
for any offense heretofore committed against sueh law for which a eriminal 
prosecution is now pending lu any court of the United States, and what Is 
repealed shall be treated as still remaining in force for the purpose of sus- 
talnlng any such pending prosecution for the enforcement of such a penalty." 

In fact, it reads in this way : 

"Sec, 10. That ail laws and parts of laws in conflict wlth the provisions of 
this act are hereby repealed, but the amendments hereiu provided for shall 
not affect causes now pending in courts of the United States, but such causes 
shall be prosecuted to a conclusion In the manner heretofore provided by 
law." 

Thus the spécial saving clause, although immediately following a 
repealing clause, does not in terms refer to a repeal, to penalties for 
prior offenses, to the remission Or enforcement of any of them, or to 
pending causes for their enforcement, but to "the amendments herein 
provided for," to "causes now pending in courts of the United States," 
and to their continued prosecution "in the manner heretofore provided 
by law." Of course, "amendments" is broad enough to cover the par- 
tial repeal of section 1 of the Elkins act, for that was eft'ected through 
an amendment; and what is said about "causes now pending in courts 
of the United States" and their continued prosecution is also broad 
enough to cover the enforcement of penalties for prier offenses em- 
braced in eriminal causes then pending in those courts. But does this 
language plainly or necessarily refer to the effect of the repeal upon 
the enforcement of penalties for prior offenses? We say plainly or 
necessarily, because, to establish a supersession or repeal of a statute 
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by implication, it îs not sufficient to show merely that a later statute, 
making no mention of the particular subject of the first, employs lan- 
guage broad enough to cover some part or ail of it ; for, as words are 
sometimes employed with less than their largest literal meaning, it 
must also appear that the two statutes cannot stand together, reason- 
able purpose and opération being accorded to each. Particularly is this 
'rue if the first expresses a settled policy in législation. Wood v. 
TJnited States, 16 Pet. 343, 363, 10 L. Ed. 987; United States v. Gear, 
B How. 130, 131, 11 L. Ed. 533, 538; Frost v. Wenie, 157 U. S. 46, 
58, 15 Sup. Ct. 533, 39 L. Ed. 614; United States v. Healey, 160 U. 
S. 136, 146, 16 Sup. Ct. 347, 40 L. Ed. 369; Rosecrans v. United 
States, 1G5 U. S. 357, 17 Sup. Ct. 303, 41 L. Ed. 708 ; United States 
V. Greathouse, 166 U. S. 601, 17 Sup. Ct. 701, 41 L. Ed. 1130 ; Mc- 
Chord V. Louisville & Nashville R. R. Co., 183 U. S. 483, 500, 33 Sup. 
Ct. 165, 46 L. Ed. 283. Or, as the same thing is at times differently . 
expressed, a statute couched in clear and explicit terms is not over- 
thrown by possible, but not necessary, implications flowing from after 
législation. We shall refer briefly to two of the cases just cited, each 
dealing with a conflict literally more pronounced than that now be- 
fore us. 

United States v. Gear arose under the public land laws. The policy 
of Congress to- reserve from disposition under other laws public lands 
containing lead mines had long been expressed in Act March 3, 1807, 
c. 49, § 5, 3 Stat. 449, when Act June 36, 1834, c. 76, § 4, 44 Stat. 687, 
establishing new land districts, directed the Président to cause to be 
ofFered for sale "ail the lands lying in said land districts." Thus there 
was presented the question whether or not the later act superseded the 
other, there being lands of both classes in tliose districts ; and of this 
the court said: 

"The rule Is that a perpétuai statute (which ail statutes are unless limlted 
to a particular tlme), tmtil repealed by an act professing to repeal it, or by 
a clause or section of another act direetly bearlng in terms upon the particular 
matter of the first act, notwithstanding an Implication to the contrary may be 
raised by a gênerai law which embraces the subjeet-matter, is considered still 
to be the law in force as to the partieulars of the subjeet-matter legislated 
Tipon. Thus, In this case, ail lands within the district mean lands in which 
there are, and in which there are not, minerais or lead mines ; but a power to 
sell ail lands, given in a law subséquent to another law expressly reserving 
lead-mine lands from sale, cannot be said to be a power to sell the reserved 
lands when they are not named, or to repeal the réservation. In this case 
there are two acts before us, in no way connected, exeept in both being parts 
of the public land System. Both can be acted upon without any interférence 
of the provisions of the last with those of the. first; each performing its dis- 
tinct functions within the sphère as Congress designed they should do." 

United States v. Greathouse arose under the laws relating to the 
prosecution of claims against the United States. Section 1069 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 740] provided that such 
claims should be barred unless the pétition was filed within six years 
after the claim first accrued, but contained an excepting clause in favor 
of married women and others, including persons beyond the seas, who 
were permitted to sue within three years after the disability ceased. 
In 1887 Congress passed an act (Act March 3, 1887, c. 359, 34 Stat. 
■505 [U. S. Comp. S. 1901, p. 753]) relating to the prosecution of such 
155 F.— 61 
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claims, which, in a proviso to its first section, deciared that "no suit 
against the gpvernment of the United States shall be allowed under 
this act unless the same shall be brought within six years after the right 
accrued for which the claim is made," but contained no excepting clause 
in favor of married women ot others. That act also deciared ail acts and 
parts of acts in conflict with it repealed. Greathouse was beyond the 
seas from 1886 to 1889, when his claim accrued, and until 1894, when 
his suit was commenced. In answer to the government's contention that 
the excepting clause in section 1069 was displaced by the later act the 
court held : 

"The act of 1887 only superseded such previous législation as was Incon- 
sistent with Its provisions. It Is true that, if that act be literally constnied, 
there is some groiind for holding that Congress intended by the proviso of 
section 1 to cover the whole subject of the limitation of suits against the 
government, In whatever court instituted. But we cannot suppose that it was 
• intended to strike down the exceptions made In section 1069 of the Revlsed 
Statutes in favor of 'the claims of married women first accrued during niar- 
riage, of persons under the âge of twenty-one years first accrued during minor- 
ity, and of idiots, lunatics, insane persons, and persons beyond the seas at the 
time the claim accrued.' Those exceptions were not expressly abrogated by 
the act of 1887, and they could be held to be repaled only by implication. 
But repeals by implication are not favored, and when two statutes cover in 
whole or in part the same matter, and are not absolutely Irreconcilable, effiect 
should be given, if possible, to both of tliem. Frost v. Wenle, 157 D. S. 46, 58, 
15 Sup. et. 532, 39 L. Ed. 614; United States v. Healey, 160 Ù. S. 136, 147, 16 
Sup. Ot. 247, 40 Ij. Ed. 369. In conformity with this principle we niust ad- 
judge that the above proviso of section 1069 of the Kevised Statutes is still 
in force, because not absolutely inconsistent with the last proviso of the act 
of 1887; consaïuently, that the claim of a person who was beyond the seas 
at the time the claim accrued is not barred until three years shall hâve ex- 
pired after such disability is removed without suit against the government. 
Although the act of 1887 prescribes the limitation for suits 'under this [that] 
act,' without making any exception in favor of persons under disability, it 
should be interpreted as if the proviso in section 1069 of the Revlsed Statutes 
were added to section 1 of that act. We could not hold otherwlse without de- 
ciding, in effeet, that the limitation of six years applied to claims accruing to 
married women and infants during thelr respective disabilities, as well as to 
the claims of idiots, lunatics, and insane persons. We are unwilllng to hold 
that Congress Intended any such resuit" 

Can reasonable purposé and opération be accorded to the spécial sav- 
ing clause without impinging upon the purpose and opération of the 
gênerai statute? If so, it is quite plain that the broad language of the 
former does not necessarily relate to the particular subject of the lat- 
ter, and, therefore does not by necessary implication manifest an inten- 
tion to supersede or repeal it. When we consider that the spécial sav- 
ing clause was part of the Hepburn bill from the time of its introduc- 
tion in the House of Représentatives, and that the provision amending 
section 1 of the Elkins act did not become part of the bill until after it 
had passed the House of Représentatives and was pending in the Sen- 
ate, it" is difficult to believe that the former has particular référence to 
the effeet of the partial repeal wrought by the latter. And, when we 
consider that any ground which could hâve been reasonably advanced 
for enforcing the repealed law against ofifenders who were then indicted 
would bave been equally applicable to others who, within the period 
prescribed by the statute of limitations, had ofïended in like manner, 
but were as yet unindicted, and also the marked contrast between the 
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explicit and appropriate terms of the gênerai statute, which was pre- 
sumptively in the mind of Congress, and the altogether différent terms 
of the spécial saving clause, it is difficult to believe that the latter has 
any référence to the particular subject of the former, namely, the effect 
of a repealing act upon the enforcement of penalties, forfeitures, and 
liabilities incurred under the law repealed. 

We turn, therefore, to the other provisions of the Hepburn act, in 
the light of which the spécial saving clause must be read, to ascertain 
whether or not they indicate that it has another purpose and field of 
opération, more consonant with reason and vvith its différent language. 
That act fills 12 pages of the Statutes at Large and comprises 11 sec- 
tions. Its purpose is that of perfecting the existing law regulatory of 
Interstate commerce, and this is done by ehminating or changing old 
provisions deemed unsatisfactory, and by adding supplementary or 
auxiliary provisions intended to give greater strength and efficiency to 
the law. Thèse changes ail fall within the gênerai category of amend- 
ments, but they differ widely in subject and opération. Some operate 
to repeal portions of the prior law imposing penalties, forfeitures, or 
liabilities, and therefore corne within the explicit terms of the gênerai 
saving clause (Rev. St. § 13). Others hâve more immédiate relation 
to proceedings in the courts of the United States ; and still others hâve 
immédiate relation to proceedings before the Interstate Commerce Com- 
mission. Within the first class is the partial repeal of section 1 of the 
Elkins act, resulting from the insertion of the word "knowingly"; 
within the second are several of the changes in section 16 of the inter- 
state commerce act (Act Feb. 4, 1887, c. 104, 24 Stat. 384 [U. S. Comp. 
St. 1901. p. 3165]), notably those relating to the procédure in the Cir- 
cuit Courts upon pétitions for the enforcement of orders of the Inter- 
state Commerce Commission and that removing the pecuniary limita- 
tion upon the right of appeal to the Suprême Court in such cases ; and 
within the third are the change in section 14, some of the changes in 
section 15, and the change in the opening paragraph of section 16. If 
proper regard be had to the subject and opération of thèse varied 
changes, and also to the settled opération of the gênerai saving clause, 
with which Congress was presumptively familiar, it is reasonably plain, 
as we tliink, that the spécial saving clause, although speaking of the 
amendments collectively, is directed against such of them only as, in its 
absence, would affect causes then pending in the courts of the United 
States, and is intended merely to secure the continued prosecution, in 
the manner theretofore provided, of such pending causes as otherwise 
would be affected. In the présence of the gênerai saving clause, pend- 
ing causes for the enforcement of penalties, forfeitures, or liabilities 
would not be affected by the repeal of portions of the prior law im- 
posing them; nor would pending causes in the courts be affected by 
the changes having immédiate relation to proceedings before the Inter- 
state Commerce Commission. Thus far, therefore, there was no occa- 
sion for a spécial saving clause in favor of causes then pending in the 
courts of the United States. But the changes having immédiate rela- 
tion to proceedings in those courts altered the situation; for they, if 
not restrained, would affect both pending and future causes. 2 Suther- 
land, St. Con. (2d Ed.) § 674; Railway Company v. Grant, 98 U. S. 



964 155 FEDERAL EBPOKTEB. 

398, 25 L. Ed. 231; Campbell v. Iron Mountain Silver Mining Co, 83 
Fed. 643, 37 C. C. A. 646. Hère, then, was occasion for a spécial sav- 
ing clause, and the language of section 10 appears to hâve been well 
chosen to meet it. True, in the absence of the gênerai saving clause, 
that language would be broad enough to also cover part of the ground 
covered by it — that is, to save such penalties, forfeitures, and liabilities 
as would be enforced by the continued prosecutîon of pending causes ; 
but that is not a controlling guide to its meaning, in the présence of 
the gênerai saving clause, for not only is the true intendwient of lan- 
guage often dépendent upon the circumstances in vvhich it is used, but 
the State of the law when a statute is enacted is always an important 
factor in its interprétation. As before indicated, the spécial saving 
clause does not contain any term or expression which bears directiy 
upon the effect of the repealing portions of the act upon existing penal- 
ties, forfeitures, and liabilities ; nor does it contain anything which was 
not reasonably appropriate to the occasion, if Congress, mindful of the 
existence of the gênerai saving clause and satisfied to leave it in un- 
disturbed opération, was solicitons merely that the amendments bear- 
ing directiy upon the jurisdiction and procédure of the courts of the 
United States should not afïect causes then pending therein. In thèse 
circumstances we are persuaded that the spécial saving clause can be 
accorded reasonable purpose and opération by treating it as intended 
only to save such causes from what, in its absence and in the présence 
of the gênerai saving clause, would be the effect of the amend- 
ments upon them; and we accordingly hold that, rightly interpreted, 
it does not cover any part of the particular subject of the gênerai 
saving clause, and, therefore, does not by necessary implication man- 
ifest an intention to release or extinguish penalties, forfeitures, and 
liabilities for the enforcement of which no cause was then pending. 

It follows that there was no error in the rulings of the District Court, 
and its judgment is affirmed. 



MEMPHIS KEELBY INSTITUTE et al. v. LESLIB B. KEELEY CO. 

(Circuit Court of Appeals, Sixtli Circuit. July 20, 1907.) 

No. 1,619. 

1. Tbade-Maeks and Thade-Names— Unfair Compétition— Riqht to Peoteo- 

TION— MiSKEPRESiENTATION BY PLAINTIIT — EVIDENCE. 

Evidence consldered, and held to establish the contention that the com- 
plainant, which was the manufacturer and proprietor of a secret remedy 
which it sold and used for the treatment and cure of the opium, liquor, 
and tobacco habits, and which it claimed and represented to the public as 
having as its chief and most valuable ingrédient chloride of gold or 
"double chloride of gold," was chargeable with fraudulent misrepresen- 
tatlons, in that such remedy did not contain any gold or chloride of gold. 

[Ed. Note. — Unfair compétition, see notes to Scheùer v. Muller, 20 C. 0. 
A. 165 ; Lare v. Harper & Bros., 30 C. C. A. 3T0.] 

2. SAME— ElTECT— Fkaudulent Repeesentations. 

The proprietor of a medicine or remedy made in accordanee with a 
secret formula, which knowingly makes false and fraudulent représenta- 
tions as to the ingrédients of such remedy to the public through its ad- 
vertisements and labels, cannot maintain a suit in equity to protect it» 
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business of selling or administering such remedy from invasion and injury 
by another. 

[Ed. Note. — For cases In point, see Cent. Dig. vol, 46, Trade-Marks and 
Trade-Names, § 94.] 

3. Same— Pleading. 

That a complainant cornes Into a court of equity wlth unclean hands, In 
that he is cbargeable with fraudulent misrepresentations to the public in 
respect to the subjeet-matter of the suit, is not, strictly speaking, a dé- 
fense, and need not be pleaded, but, upon such fact appearing, it will 
be given effect by the court in the interest of the public by refusing to 
grant relief to the complainant. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, § 103.] 

Appeal from the Circuit Court of the United States for the Western 
District of Tennessee. 

For former opinion, see 144 Fed. 638. 

C. W. Metcalf, for appellants. 
T. E. Barry, for appellee. 

Before SEVERENS and RICHARDS. Circuit Judges, and COCH- 
RAN, District Judge. 

COCHRAN, District Judge. This is the second appeal of this case. 
The first appeal was dismissed, and the opinion then delivered is re- 
ported in 144 Fed. 638. A reading thereof will disclose the ground of 
the dismissal and the nature of the controversy involved in the case. 
In brief, the first appeal was dismissed because the decree appealed 
from was not final. It was a partial dismissal of the bill. It did not 
dismiss the bill entirely, but only one branch of the controversy raised 
by it, and that a subordinate one. On the return of the cause to the 
lower court, it disposed of the whole controversy by a final decree. 
It receded from the position taken on the former hearing that the 
contracts between the appellee and the appellant Memphis Keeley In- 
stitute had been abandoned and rescindée! before suit brought, because 
of which said partial dismissal of the bill, to wit, in so far as it sought 
a cancellation of said contracts, was made, and granted appellee the 
full relief which it sought. It enjoined the appellants from claiming 
that they had a right to, and were, in fact, administering Keeley remé- 
dies at the Memphis Keeley Institute, and adjudged a cancellation of 
said contracts and delivery up to appellee of the Keeley remédies in 
possession of the appellants on their being reimbursed the price paid for 
same. It is from this decree that this appeal is taken. 

The main ground upon which appellants claim that the decree 
of the lower court should be reversed is that the appellee did not corne 
into that court with clean hands, and therefore was not entitled to 
the relief it sought and that was granted to it. The position that it 
did not so corne into court is undertaken to be maintained in this way. 
The business in which the appellee is engaged, to wit, administering, 
and selling to be administered, what are known as "Keeley remédies" 
for the opium, liquor, and tobacco habits and neurasthenia, and which 
was sought to be, and by the decree is, protected from injury and in- 
vasion by appellants, has been built up and is being maintained by 
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certain fraudaient misrepresentations. This position was urged on 
the lower court, and it was claimed that because of it the bill should be 
dismissed. But it refused to so hold and, as stated, granted appeUee 
full relief. This it did for two reasons: One was that the évidence 
did not establish the position that appellee's business had been built 
up and was being maintained by any such misrepresentations. The 
other was that, even if it did, that fact was not against appellee's right 
to relief. We will dispose of thèse two reasons in the order stated. 
The alleged fraudulent misrepresentations relied on are quite numerous. 
The main one is that gold is the principal ingrédient and effective agent 
in said remédies. We will limit our considération to this alleged fraud- 
ulent misrepresentation, because we are constrained to hold that the 
claim of appellants in regard thereto is made good by the évidence. 
It is not disputed that appellee represents to the public that gold is 
the principal ingrédient and effective agent in its remédies. So dis- 
tinct, repeated, and emphatic has been and is its représentation to this 
effect that it must be held that its business has been built up and is 
being maintained by this représentation. The name which it has 
given its remédies, and by which they are known, is the "Double 
Chloride of Gold Cure." There is no such substance as the "Double 
Chloride of Gold." There is a chloride of gold and a chloride of so- 
dium. The claim was that thèse two substances were ingrédients of 
the remédies, and to voice the claim the short form, of "Double Chlo- 
ride of Gold" was adopted. It was intended to designate that the remé- 
dies contained the two chlorides of gold and sodium. This name is 
printed upon the labels on the bottles containing the remédies, 
and is used in the circulars and other means used to advertise the 
business. The remedy for neurasthenia is called "Gold Neurotine." 
To emphasize the claim as to the existence of gold in the remédies 
and its importance, the prominent portion of the lettering on the 
labels on the bottles is in gold. They contain a picture of the globe 
with a belt around it encircled by the words, "We belt the world," 
and on the belt are thèse words, "Gold cure for opium habit, gold 
cure for drunkenness, gold cure for neurasthenia, gold cure for to- 
bacco habit" — ail in gold. The labels contain this statement, to wit: 

"Gold is especially bénéficiai in its action on the mental forces. It gives 
the patient courage, hope, and renewed will power ; and is the only médical 
agent that will elfectually and forever relieve ail craving or necessity for 
alcohol in any form. The remedy can in no way act injuriously on the pa- 
tient." 

And users are cautioned to break the bottle when empty to prevent 
its re-use for the sale of "spurious Gold Cure Mixtures." 

In a circular or pamphlet issued by the appellee, under the name of 
Dr. Leslie E. Keeley, it is said : 

"There is some criticism regarding my method of cure. The principal drug 
I use in the cure of drunkenness, the chloride of gold and sodium, or the double 
chloride of gold, is known throughout civilization." 

Again : 

"I come now to speak of my discovery of the Double Chloride of Gold in the 
treatment of the disease—- the spécifie cure for drunkenness or alcoholism. 
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The patliology of the disease being understood, the indications for the gold 
remédies is a rational one, and net empirical. The action of gold as a medl- 
cine is primarily upon the higher cérébral nerve centers, the very seat of 
dlseased will, and of the mania for strong drinlc." 

Again : 

"The Keeley treatment consists of remédies and solutions (with the Double 
Chloride of Gold as a basis)." 

And again: 

"Many remédies hâve been proposed and trled with some good results and 
many vexations failures, but the most effective agent yet employed is gold." 

In a pamphlet so issued entitled, "A Keeley Cure Catechism." 
amongst others, are the foUowing questions and answers, to wit: 

"Q. What is his remedy? 

"A. With the Chloride of Gold and Sodium (the Double Chloride of Gold 
as a basis) he has eompounded the best reconstructive nerve tonic in existence. 

"Q. But does he not heal ail allise? 

"A. No, to quote his own words, 'the principal drug I use in t^)e cure of 
drunbenness Is the Double Chloride of Gold.' " 

In a pamphlet so issued entitled, "Neurasthenia or Nerve Exhaus- 
tion; Its Treatment and Cure," is this statement: 

"For the condition of the System, reason, as well as science, would indlcate a 
remedy whieh will bave a direct and positive effect upon the nerve centers. 
Such an agent Is found in the Double Chloride of Gold. The remarkable 
therapeutical virtues of gold bave long been known, but its scieutiflc and ac- 
curate application has not been understood by the profession and hence its 
disuse. By the spécial method of préparation employed by Dr. Leslie E. 
Keeley, the Double Chloride of Gold has become the great ethical agent which, 
acting promptly upon the nerve centers, gives to the vvorn out and diseased 
System renened health, activity, and life." 

The sole question at issue in regard to this représentation is as to 
whether it is a misrepresentation and fraudulent; i. e., intended to 
mislead and deceive the public. If it is untrue and known to be so, 
the rest follows. 

The record contains positive évidence to the eiïect that it is untrue 
and known to be so. It contains no affirmative évidence that the 
représentation is true. The appellee has contented itself with the po- 
sition that the appellants bave failed to make good that it is a fraudu- 
lent misrepresentation. And the case hangs hère on the correctness 
of this position. That positive évidence consists of the testimony 
of a former partner of Dr. Leslie E. Keeley, and, according to his tes- 
timony, the originator jointly with Dr. Keeley of the remédies and 
the business, and of an analytical chemist, to whom certain bottles pur- 
porting to contain the remédies were submitted for analysis, pending 
this litigation. The witness first referred to is named Frederick B. 
Hargraves. Before his connection with Dr. Keeley, he had been a 
preacher in the Wesleyan Methodist Church in England, and afterwards 
in the Presbyterian Church, and then a lawyer. At the time when 
that connection began, he was state lecturer for the Illinois State Tem- 
pérance League, and when he gave his testimony his occupation was 
that of a traveling salesma». In the spring of 1880, when both he and 
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Dr. Keeley were living in Dwight, 111., each noticed independently of 
the other a suggestion in the same newspapér as to a remedy for the 
cure of drunkenness. In talking about a mutual friend who was ad- 
dicted to drunkenness, this common knowledge became known to each. 
Subsequently Dr. Keeley told him that he had used the remedy and 
gotten good results from it. Hargraves doubted it, and the doctor said 
the matter could be easily demonstrated — that he would get Pat Cona- 
fry, a well known saloon keeper at Dwight, to take the remedy and 
test it, as Pat would take anything he asked him to take. The doctor 
ifixed up a bottle, and gave it to Conaf ry, and in a few days he lost bis 
désire for liquor, and could not drink any at the end of about a week. 
He made strong efforts to drink again, and one Sunday got a drink 
to stick and became gloriously drunk, and would not take any more 
inedicine. The test, however, was suffi cient for Hargraves, and that 
was the origin, as he terms it, of the "cure business." At first Dr. 
Keeley refused to become known in the matter, but shortly afterwards 
the medicine was used with good resuit on one Major John P. Camp- 
bell, of Lexington, Ky., then residing at Dwight, and thereupon the 
three, Keeley, Hargraves, and Campbell, embarked in the business under 
the firm name of "Leslie E. Keeley, M. D." Not long afterthis Camp- 
bell went out of the business, and on June 1, 1881, a partnership, with 
the same firm name, was formed between Keeley, Hargraves, and three 
others, to wit, John R. Oughton, a drug clerk, one Major C. J. Jfudd, 
and Father James Halpin, a Catholic priest, ail living at Dwight; 
the interest of Keeley being three-tenths, and of Hargraves two-tenths, 
and the remaining five-tenths being divided amongst the other three. 
The partnership was evidenced by written articles. Dr. Keeley was the 
dominating spirit of the firm. He had gênerai control of the business, 
the détermination of the duties to be per formed by the working part- 
ners, being ail the others except Halpin, the fixing of their wages, 
and the power if any partner violated the terms of the agreement, 
or failed to perform his duties properly, or to conduct himself in a 
gentlemanly or becoming manner, to terminate his connection with 
the business. He, however, did not push himself to the front other- 
wise than in the firm name. He would say : 

"I am the big spider In the back office. Always throw a Utile mystery 
around me ; keep me iu the baekground." 

Oughton prepared the remédies and Hargraves was the corre- 
spondent and literary man — the advertiser — or, as he styled himself, 
the gênerai publicity man. He designed the bottles, got up the labels, 
and prepared the literature by which the remédies and business was 
advertised. He wrote the partnership agreement. He continued his 
connection with the business until March, 1886, when he was forced 
to sell out because of a severe criticism of Judd for something he had 
donc. 

This history of the business, and Hargraves' connection therewith, 
is gathered from his testimony, and, so far as the nature of the last 
partnership is concerned, is confîrmed by a copy of the articles filed 
as an exhibit. His testimony also covered the subject as to whether 
there was any gold in the remédies used i» the business. He testified 
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that he knew the formula by which those remédies were prepared, and 
that they contained no gold whatever. As bearing on that subject are 
the following facts testified to by him : Whilst he, Keeley, and Camp- 
bell were running the business, they treated a sewing machine agent 
named Dalliba, at Bloomington, 111., for the liquor habit, probably the 
third patient; the other two being Conafry and Campbell. For the 
first time they administered to him chloride of gold and sodium in 
form of pills, except once when it was administered in powdered shape. 
They did not know especially what effect gold would hâve, and they 
used it as an experiment. The remedy they had was a tonic remedy, 
and was only a sobering up process. They had to hâve something better 
than that as a spécifie for the liquor habit. The gold remedy came 
near killing the patient, and they had to stop it. It was never used 
afterwards. They hit on a remedy that did ail that they expected the 
gold to do, and was a far more valuable spécifie for drunkenness than 
gold, and they used it in its place. Keeley often said to Hargraves, 
"What a lucky thing we happened to hit upon that drug," as it saved 
further experiment, and was not dangerous. The remedy, however, 
has always been called the "Double Chloride of Gold Cure," as they 
had intended to use gold at the start. 

It seems that the médical profession regard gold in certain forms 
to be bénéficiai to mental forces, and it is sometimes prescribed for that 
purpose. It was not used to any extent as a medicine at that time, 
but has been used more since. They regarded it as an awfully good 
name, and Keeley hated to part with it. He claimed that it was an 
effective name to use — impressive. They reconciled themselves to its 
use on the idea that there is gold in everything — gold in mud — a trace 
of gold. Keeley would say: "There is a trace of gold any way in 
it, and that is enough." They kept up the fiction as to gold by having 
three or four drams of chloride of gold and sodium in the safe, and 
showing them to visitors coming to look over the laboratory as samples 
of the gold and sodium used in the remédies. They were constantly 
assailed by persons claiming that there was no gold in the remédies. 
To meet this criticism, one S. T. K. Prime, living near Dwight, who 
claimed that people generally did not believe there was any gold in 
them, at their instance came to their laboratory and picked two bottles 
from the stock prepared for shipment and carried them to Prof. Mar- 
riner, a celebrated analytical chemist at Chicago, for analysis. Before 
Prime did this, Oughton fixed up two bottles with gold in them, and 
put them in a row that was half full of bottles. They were the last 
two bottles in the row, and naturally Prime selected those two bottles, 
as they were the nearest to him and came first to his hand. Of 
course. Prof. Marriner found gold in the mixture submitted to him, 
and they obtained a certificate from Prime as to his having selected 
the bottles from those in the laboratory prepared for shipment, and 
one from Marriner as to the resuit of his analysis, and circulated them 
in the course of the business. 

The analytical chemist, whose testimony was introduced in sup- 
port of the position as to the lack of gold in the Keeley remédies, is 
Dr. William Krauss, a résident of Memphis, Tenn., where appellants 
réside and carry on business. He is a physician also, a graduate of 
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the Baltimore Collège of Pharmacy, has taught chemistry at the 
Memphis Médical Collège, and has been the officiai chemist of the 
Tennessee Pharmaceutical Association. He testified that he analyzed 
the mixtures in some five or six bottles, purporting to contain Keeley 
remédies brought to him by the appellant C. B. James, président of 
the appellant Memphis Keeley Institute and the active litigant on 
appellarits' side in this litigation, a portion of them shortly after the 
bringîng of the suit, which was November 1902, and the rest about 
a year later, and that none of them contained any gold. He gave in 
détail the analysis that he made so that it is capable of being deter- 
mined whether it was properly made. The bottles, when brought to 
him, were sealed and labeled. They were intact, and bore no évi- 
dence of having been tampered with. He described the bottles and 
their labels, and they correspond to the description of those containing 
the regular Keeley remédies, The bottles, with their remaining con- 
tents, were filed as exhibits in the cause. In the course of bis testi- 
mony he was asked and answered as follows, to wit: 

"Q. Then, doctor, you know there is no gold in the Keeley remédies by rea- 
son of the tests which you made? 

"A. I am absolutely certain as to that. Absolutely certain that there is 
no go.*d in the Keeley remédies." 

As bearing on the genuineness of said bottles so placed in Dr. 
Krauss' hands for analysis, Dr. Samuel Morrow, physician in charge 
at the institute of appellants, formerly a physician on appellee's staff 
at Dwight, and in the employ of various Keeley Institutes through- 
out the country, testified that on September 30 and October 16, 1901, 
shortly after appellee gave notice to appellants that it would not fur- 
nish any more Keeley remédies, except for patients in line, it made 
shipments thereof to the appellant Memphis Keeley Institute, invoices 
of which were exhibited, that the appellant C. B. James reserved out 
of thèse shipments a package of each kind of remedy for analysis, 
and locked them in a desk, properly sealed and labeled as they arrived 
there, and that he afterwards saw him remove thèse bottles from the 
desk and heard him say that he was going to take them to Dr. Krauss 
for analysis. The appellant C. B. James did not testify in the case 
at ail, and hence gave no testimony touching the genuineness of the 
bottles which he furnished Dr. Krauss for analysis. 

Such, then, is the positive and direct évidence in the record tend- 
ing to show that appellee's remédies contain no gold. The évidence 
of neither of those witnesses is contradicted in any particular, nor has 
any affirmative évidence been introduced tending to show that said 
remédies do contain. gold. As stated, appellee's position hère is simply 
that this positive and direct testimony comes short of establishing that 
said remédies do not contain gold. 

It undertàkes to meet Dr. Krauss' testimony by the claim that there 
is no évidence- that the remédies which he analyzed were genuine 
Keeley remédies. This évidence is lacking, it is urged, because the 
appellant C. B. James did not take the stand and testify that the bottles 
vdiich he furnished Dr. Krauss were genuine Keeley remédies; i. e., 
part of the remédies which his institute had received from the appel- 
lee. This is to be accpunted for only on the ground that said appel- 
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lant did not want to commit perjury or admit that they were not 
genuine. According to appellee, said appellant was bad and mean 
enough to commit perjury, but did not hâve courage to do so. But 
can it be truly said that évidence is lacking that said remédies so 
analyzed were genuine? W'e think not. Dr. Krauss testified that he 
got the bottles from said appellant, and that they were sealed, intact, 
and bore no évidence of having been tampered with. 

Dr. Morrow testified that said appellant took out of a shipment of 
remédies by appellee certain bottles for analysis, locked them in a 
desk properly sealed and labeled as they had arrived and afterwards 
took them therefrom, saying that he was going to deliver them to 
Dr. Krauss for analysis. It is true that between the time of putting 
the bottles in the desk and taking them out again, or after taking 
them out, appellant may hâve substituted spurious remédies. But 
there is no évidence that he did, and, in the absence of such évidence, 
the presumption of fair dealing must be permitted to négative the 
idea that there was any substitution. The mère fact that said appel- 
lant did not testify that there had been no substitution cannot be 
twisted into évidence that there had been substitution. It is a weak- 
ening circumstance, but it can be given no such efïect as this. That 
appellants had genuine Keeley remédies which they might hâve turned 
over to Dr. Krauss for analysis is charged in the bill, and part of the 
relief sought therein was a delivery of them up to appellee on reim- 
bursement being made of the price paid for them. 

Then. as to Hargraves' testimony, the only way in which it is met 
is by the claim that it is unreasonable to believe that he knew the 
formula by which the Keeley remédies were made. The basis of this 
claim as to unreasonableness is that Hargraves was neither a physician 
nor a chemist; that he was the speechmaker and literary man of the 
concern, and no part of his duties related to compounding remédies ; 
that, if the secret of the formula was known to each of the partners, 
there would be nothing to prevent either from going into the business 
on his own account upon the dissolution of the copartnership, and 
compounding the remedy and treating patients under the Keeley rem- 
édies; and that Dr. Keeley was the important man and controlling 
and dominant factor in the concern. We fail to see anything in any 
of thèse circumstances to render Hargraves' knowledge of the formula 
so unreasonable as to require one to hold his sworn statement that 
he did know the formula to be untrue. The partnership agreement it- 
self would seem to indicate that he knew it, for it is expressly pro- 
vided therein that : 

"Each member of the flrm shall jealousiy guard ail information pertaining 
to the compounding of said remédies and their constituent parts and élé- 
ments, and shall under no considération divuige any information whatever 
conceming their manufacture to any one whatever." 

But Hargraves' testimony is not confined to telling what the formula 
contained. It tells of tricks resorted to in order to make the public 
believe that the remédies contained goW, when, in fact, they did not. 
In the trick played upon Prime and Prof. Marriner, Oughton, prési- 
dent of the appellee since February 21, 1900, when Dr. Keeley died, 
was the prominent figure. He testified as a witness in the case, yet 
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he was not asked about nor did he testify in regard to this matter. 
If such tricks were resorted to, they can be accounted for on no oth&r 
basis than that the remédies did not contain gold. If they had con- 
tained gold, they would not hâve been resorted to. Criticism of Har- 
graves' testiffiony, at various points, has been indulged in. We can- 
not enlarge this opinion to take them up in détail. We hâve consider- 
ed them carefuUy, and find nothing in them to lead us to discrédit his 
testimony. The most that can be said against his testimony is that he 
was probably a willing, and, possibly, a revengeful witness. 

But this is not ail the évidence in support of the position that the 
Keeley remédiés contain no gold. There is a circumstance which, if 
a considération of the testimony of Hargraves and Krauss left one in 
a State of doubt on the subject, is sufficient to drive one to the con- 
clusion that this position is correct. Said Oughton, appellee's prési- 
dent, who has done ail the chemical work in preparing the remédies 
in question, and who knows the formula, was put on the stand by ap- 
pelants. He was asked in regard to the Keeley treatment as to wheth- 
er it contained gold, and he refused to answer. An extract from his 
testimony is in thèse words : 

"Q. 164. Is there any gold In this treatment? 
"A. I refuse to answer. 
"Q. 165. We insist that you do answer. 
"A. I still refuse. 

"Q. 16(3, We notify you then that at the hearing we shall insist that there 
is no gold in the treatment. Do you still refuse to answer? 
"A. I still refuse." 

It is hard to account for this refusai upon any other basis than that 
the remédies do not contain gold. It cannot be accounted for on the 
ground that the formula is a secret, and it was not to be expected 
that the secret would be disclosed. But, if there is gold in the rem- 
édies, in so far the formula is not a secret. For over a quarter of a 
century appellee has claimed to the public, and emphasized its claim, 
that its remédies contain gold. An answer to this question would 
not open up the rest of the formula or the extent of the gold it con- 
tained, for so far the formula was a secret. But as to whether there 
was any gold at ail there was no secret as to that if there was gold 
there. The silence of appellee's président when asked this question 
must therefore be construed against it. 

This brings us to the other reason, why the lower court refused to 
give any effect tô the position that appellee's business had been built 
up and was being maintained by fraudulent misrepresentations. It 
was that, even if this was true, it was not against appellee's right to 
relief. But, before considering just how this was attempted to be 
made out, it is to be noted that this court has heretofore held that a 
court of equity should not protect against injury or invasion a busi- 
ness of sellinga raedicine which has been built up and is being main- 
tained by fraudulent misrepresentations as to its ingrédients, ànd this 
on the ground that a suitor in equity should come into court with 
clean hands. This it did in the case of Fig Syrup Co. v. Stearns, 73 
Fed. 813, 30 C, Ç. A. 22, 33 L. R. A. 56. That was a suit by a man- 
ufacturer of a liquid laxative mediçine, to which he gave tiie name 
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"Syrup of Figs" or "Fig Syrup," to enjoin. another from interfering 
with his business by unfair compétition. It was held that it was not 
entitled to the injunction because it falsely and fraudulently represent- 
ed to the public that the juice of the fig was the important médicinal 
agent in the composition of the medicine, when, in fact, just a suspi- 
cion of fig juice was put into it not for the purpose of affecting its 
médicinal character or even its flavor, but merely to give a weak sup- 
port to the statement that the article sold was syrup of figs, and the 
laxative agent in it was senna. This was so held notwithstanding 
there was much évidence introduced showing that it was a very use- 
ful medicine and prescribed by physicians of high standing. Judge 
Taft said: 

"This is a fraud upon the public, It is true, it may be a harmless humbug 
to palm olï upon the public as syrup of figs what is syrup of senna, but it is 
nevertheless of such a character that a court of equity will not encourage it 
by extending any relief to the person who seelïs to protect a business which 
has grown out of and is dépendent upon such deceit." 

The case was subsequently approved and followed by the Su- 
prême Court in the case of Worden v. California Fig Syrup Co., 187 
U. S. 519, 23 Sup. Ct. 161, 47 L. Ed. 382. 

The case we hâve hère comes clearly within the holding in thèse 
two cases. The ground upon which the lower court held that the fact 
that appellee's business may hâve been built up and grown out of 
fraudulent misrepresentations to the public was not in the way of its 
right to the relief it sought was substantially this : A dismissal of the 
bill for that reason would aid the appellants in practicing the very same 
fraud upon the public that it is claimed that appellee is practicing, and 
would therefore put the court in an inconsistent position. The way in 
which it was thought that such a dismissal would bave this effect was 
that it would amount to an adjudication that the appellant Memphis 
Keeley Institute had a valid subsisting contract with appellee, and 
thereby enable it to obtain remédies from appellee to administer to 
patients. But such a dismissal could not possibly hâve any such effect. 
It would not be an adjudication as to the rights of the parties as be- 
tween themselves. It would be a direct refusai to make any such ad- 
judication. And a court of equity will not aid a plaintiff who comes 
before it with unclean hands, even though by not doing so it deprives 
itself of the opportunity to prevent the défendant from doing the un- 
clean thing, and thus may be said to indirectly aid the défendant in 
so doing. In the Fig Syrup Case the défendant was taking plaintiff's 
business by unfair compétition, and was practicing the very same fraud 
on the public, because of which the court refused to aid plaintiff, yet 
the court did not stop him from so doing by granting plaintiff injunc- 
tive relief, but turned the plaintiff out of court. 

Counsel for appellee cites and relies on a number of cases which 
hold that a court of equity will not tum out of court an unclean man, 
or a man who has done an unclean thing which has no relation to the 
thing which it is sought to hâve protected by its decree. But such 
décisions hâve no application hère. The uncleanness hère has to do 
with the very thing which the court is asked to protect and prevent 
from injury and invasion by appellants. The appellee claims to hâve 
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the right to_ administer and to sell for administration, in the state of 
Tennessee, its Keeley remédies, and that appellants are injuring that 
right and invading its business by asserting that it has the right to 
and is in fact administering such remédies at the Memphis Institute, 
and asks the court to protect its right and business from such injury 
and invasion by enjoining appellants from so claiming, canceling the 
contracts, and requiring a delivery up of the remédies held by appel- 
lant. But that business — the very thing which the court is asked to 
protect — is, as we hâve held, unclean in the particular stated. Hence 
it is a clear case within the rule that a court of equity will not aid one 
who cornes before it with unclean hands. 

It should be noted, however, though it is not relied on either by the 
lower court or by appellee's counsel hère, that the fact in regard to ap- 
pellee's fraudulent misrepresentations, as we hâve adjudged it, was 
not set up by appellants in their answer as a défense to the suit. This 
présents the question whether, in the absence of its having been so 
presented, any efïect can be given to it. It seems to be Vi^ell settled 
that such a matter need not be pleaded as a défense to the suit. If it 
appears from the record, it will be given effect notwithstanding it has 
not been pleaded. The theory upon which this is done is that in 
reality it is not a matter of défense. It is given efïect to, not on de- 
fendant's account, but because of the public. As said by the Suprême 
Court of Tennessee in the case of Simmons Med. Co. v. Drug Co., 
93 Tenn. 99, 23 S. W. 169: 

"It is not strictly speaking a défense at ail, but rather an interposition, 
by ttie court to discourage fraud and wrong upon the publie." 

The following décisions lend support to and uphold this doctrine: 
Fetridge v. Wells, 13 How. Prac. (N. Y.) 385; Cardoze v. Swift, 
113 Mass. 250; Dunham v. Presby, 120 Mass. 285; Connell v. Reed, 
128 Mass. 477, 35 Am. Rep. 397; Teoli v. Nordrill, 23 R. I. 87, 49 
Atl. 489 ; Mass. Nat. Bank v. Shine, 163 N. Y. 360, 57 N. E. 611. 

In view of the holding that we hâve made as to this matter, it is 
not necessary that we consider any other question raised and discussed 
on the appeal. 

We feel constrained, therefore, to adjudge that the decree of the low- 
er court be reversed, and the cause remanded thereto, with directions 
to dismiss the bill. 



CENTRAL OF GEORGIA Rï. CO. v. McLENDON et al. 
(Circuit Court, N. D. Georgia. August 31, 1907.) 

INJTJNCTION— ReSTBAININQ OeDEE—DiSCEÏTION— NOTICE. 

A temporary restraining order wlli not be granted ex parte to restrain 
ttie puttiug into effect of a railroad raté established by a state commis- 
sion ûnder authority glyen by the Constitution and laws of the state after 
due notice ànd a hearingj when the eommission's order by its terms was 
not to take effect for nearly three months after its adoption, and no ap- 
plication, for a restraining order was made until within two days of the 
expiration bf such timé. 
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In Equity. Bill for injunction. 

T. M. Cunningham and Mr. Steiner, for complainants. 

SHELBY, Circuit Judge. The maximum rate par mile for passen- 
gers charged by the complainant company is three cents. The Geor- 
gia Railroad Commission reduced the rate to 21/^ cents as to intrastate 
passengers. This bill is filed to enjoin, vacate, and annul the order of 
the Commission on the ground that it violâtes the provisions of the 
fifth and fourteenth amendments of the Constitution relating to due 
process and the equal protection of the laws. The case is not now be- 
fore me on its merits, nor is the motion for an injunction pendente 
lite now before me for décision. It is not intended to intimate any 
opinion on questions not yet reached. The bill is presented to me to 
obtain an order setting the motion and prayer for an injunction pen- 
dente lite down for hearing and directing notice to be given to the de- 
fendants. An order to that effect will be made. 

I am also asked to grant a temporary restraining order enjoining 
the opération and enforcement of the rate established by the Georgia 
Railroad Commission till the hearing of the motion for the injunc- 
tion pendente lite. The following is the statute authorizing such ac- 
tion : 

"Temporary Restraining Orders. — Whenever notice is given of a motion 
for an injunction ont of a Circuit or District Court, the court or judge there- 
of may, if there appears to be danger of irréparable injury from delay, grant 
an order restraining the act sought to be enjoined until the décision upon 
the motion ; and such order may be granted with or without seeurity, in the 
discrétion of the court or judge." Rev. St. § 718 [U. S. Comp. St. 1901, p. 580]. 

The granting of such temporary restraining order, like the grant- 
ing of an injunction, is within the sound judicial discrétion of the court. 
No universal rule can be announced to govern court or judge in ail 
cases, but each case must be decided on its own facts. The Constitution 
and laws of Georgia confer on the Railroad Commission the authority 
to reduce intrastate passenger rates. It made the order in question June 
7, 1907, after notice to the complainant railroad company and after 
hearing évidence. The order provided that it should not go into ef- 
fect till September 2, 1907. This delay gave the complainant com- 
pany 2 months and 26 days in which to apply for an injunction before 
the rate prescribed became effective. The bill was not presented till 
yesterday, August 30, 1907, only two days — and one of them Sunday — 
before the rate prescribed was to take effect. The défendants hâve had 
no notice that the application for the temporary restraining order would 
be made. If resort to the court had been made within a reasonable 
time after the fixing of the rate on June 7, 1907, there would hâve been 
no occasion for asking for an ex parte restraining order. The motion 
for an injunction pendente lite, if made within a reasonable time after 
the action of the Railroad Commission, could hâve been heard con- 
tradictorily after a timely notice to the défendants, before the Com- 
mission's order became effective. The Georgia Railroad Commission- 
ers are officers charged with the performance of duties. The order or 
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finding fixing the lower rate as reasonable recites that ît was made 
"after a careful, tedious, and painstaking considération of the évidence 
and argument of the complainant and respondents, and a laborious in- 
vestigation of the subject." There is at least a prima facie presumption 
that it acted in good faith in fixing the rate, and that it is flot confisca- 
tory. It is, of course, well settled that the action of the Commission 
is subject to judicial review, but there is no presumption to begin with 
that it is invahd. On this ex parte hearing, there is nothing before me 
on the question' of fact as to whether the rate fixed by the Commis- 
sion is confiscatory or not, except the action of the Commission in fix- 
ing the lower rate and the sworn bill of the complainant, which con- 
tains figures and estimâtes which sustain the complainant's contentions. 
The bill alone is pitted against the Commission's décision. The case 
is presented in this attitude on the eve of the rates taking effect, when 
it could hâve been presented to the court at a time when no injunc- 
tive order without notice and a hearing of both sides would hâve been 
necessary. 

For the purpose of this motion, considering the time at which it is 
made and the circumstances I hâve mentioned, I cannot hold that the 
affidavits attached to the bill outweigh the prima facie presumption that 
the action of the Georgia Railroad Commission is valid. 

I am of opinion that the motion for a temporary restraining order 
should be overruled ; and it is so ordered. 
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(Circuit Court, E. D. Penngylvania. August 31, 1907.) 

No. 32. Aprll Term, 1905. 

Patents—Inventive Aeivance— Approval bt Patent Office. 

Where none of tlie devices relied upon by the défendants is a direct an- 
ticipation of tlie patented combination in suit — noue having ail of Its 
featurea, and tliose which are made use of in some not being of exactly 
the same character, or put together in exactly the same way — although 
the inventive advance shown naay not be large, the Patent OfHce having 
put the seal of its approval upon the invention, It will not be set aside. 

Same— Invention— Appbopbiation BT DEFENDANT of Essential FeaTubes. 
Where the défendants, instead of devising something for themselves, 
or taking up with some of the many forms open to them, hâve been so 
attracted by the complalnants' device as to approprlate ail Its essential 
features, which they hâve eopied slavishly, even to the name under which 
It is Bold, afflrming, as they thus do, in the most pronounced way possible 
to its superior merits and their own Inabillty to do better, they cannot 
vyell eomplain If the inventive originality which is claimed for It Is held 
to sufliciently appear. 

Patents— iNFEiNGEMSNT— Change of Form. 

The mère splitting up or multiplylng of parts of a patented structure, 
the functions rémaining the same, does not avoid Infring;ement. 

[Ed. Note.— rFor cases In point, seè Cent. Dig. vol^ 38, Patents, S 377.] 

Same— Construction of Claims— Use of Référence Lettebs., 

The usé in a claim of a patent of letters of référence to the drawings 
does not aecessarily llmlt the inventer to the exact form or configuration 
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of parts which Is thus portrayed and described, without regard to possible 
équivalents. It may or it may not, according to elrcumstauces. It la, 
after ail, a matter of construction, In which, whlle a référence by let- 
ters to the drawings and spécifications may be regarded, as a rule, as 
Involving a greater particularlty of description than without them, the 
real scope of the invention is nevertheless to be considered and given 
due weight. No doubt there are cases when, by reason of the limita- 
tions imposed by the prior art, it is necessary, in order to distingulsh and 
save the invention, to confine It to a certain form or arrangement of parts, 
■which the use of référence letters may serve to do; but, where no such 
necessity exists, the patent is to be talien as a whole, ■ and efCect given 
to the Invention as it is there disclosed and elaimed, in which the référ- 
ence to the drawings merely goes in wlth the rest. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 243.] 

5. S AME. 

In a patent for a combinatlon of éléments In a hot-air furnaee havlng 
vertical fines, with flanges on the upper end for supporting the crown 
sheet, the fact that, as shown in the drawings and referred to by letters 
in the claims, such flanges are on the outside of the flue, does not limit 
the Inventer to such form, where It is not an essential feature of the In- 
vention, and their transfer to the interior of the flue, where they perform 
the same function, Is a change of form merely, which does not avold in- 
fringement. 

[Ed. Note. — ^For cases in point, see Cent. Dlg. vol. 38, Patents, § 243.] 
8. Same— H OT- Aie Fuenace. 

The Kelsey patent. No. 476,230, for a hot-air furnaee. whlle for a com- 
binatlon of old éléments, and not of broad scope, was not antlclpated and 
discloses invention; also held Infringed. 

In Equity. Suit for infringement of letters patent No. 476,230 for 
a hot-air furnaee issued to W. W. Kelsey May 31, 1893. Also charg- 
ing unfair compétition. On final hearing. 

Howard P. Denison, for complainants. 

Charles H. Howson (Charles Howson, of counsel), for défendants. 

_ ARCHBALD, District Judge.^ The patent in suit is for a hot- 
air furnaee ; the claim relied on being as follows : 

"5. The combustion-chamber, C, composed of the bottom plate, a, provlded 
with the flanges, a', a', and apertures, the shell, e, and flues, f, f, seated on 
said bottom plate, said flues being formed with the shoulders, f, the crown- 
sheet, g, resting on said shoulders, and the rods, 1, extending through the afore- 
said flues and tying thereto the aforesald bottom plate and crown-sheet, suh- 
stantlally as descrlbed and shown." 

The défendants challenge the validity of the invention on the ground 
of the want of both novelty and invention ; or, if that is not sustained, 
they contend that it is so narrowed and limited by the prior art, as 
well as by the terms of the patent, that they do not infringe upon it. 

According to the spécifications, the invention is said to consist "in 
an improved construction of the combustion-chamber, having air- 
flues extending vertically through it and tie-rods extending longi- 
tudinally through said flues and tying thereto the bottom plate and 
crown-sheet of the combustion-chamber, said arrangement protecting 
the tie-rods from soot and rust and obviating obstructions in cleaning 
the interior of the combustion-chamber." 

i Speclally assigned. 
155 F.— 62 
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Further explaining this by référence to the accompanying diagrams, 
it is said: 
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"The combustion-chamber Is composed of the bottom plate, a, provlded 
with apertures, from whlch extend the flues, f, f, f, which are mounted on said 
bottom plate and held in place by flanges, a', a', on the plate and embracing 
the bases of the flues, as shown in Fig. 2 of the drawing. Upon the bottom 
plate is seated the shell, e, whlch Is likewise held In place by a circumferential 
flange a' on said plate. The flues, f, f, are formed with the shoulders, f, a 
short distance from the upper ends thereof, and upon said shoulders rests the 
erown-sheet. g, which is also provided with openiniïs, throusrh wliich the upper 
ends of the flues, f, f, protrude. Said flues extend above the crown-sheet and 
terminate within the dôme, D, and the shell, e, also extends above the crown- 
sheet, and thereby forms upon the top of the combustion-chîimber a bed, b, 
for sand, which serves to pack ail the joints on the crown-sheet The bottom 
plate, a, and crown-sheet, g, are tied to the air-flues, f, f, by means of rods, 1, 
which extend longitudinally through the interior of the air-flues and pass 
with their lower ends throngh ears, J, on the bottom plate and are provided 
with nuts under said ears, as shown in Fig. 2 of the drawings. The upper 
ends of the rods are bent outward and made to bear on the crown-sheet. Said 
rods are thus protected from soot and rust and obviate obstructions in elean- 
Ing the interior of the combustion-chamber." 

A careful considération of the prier art discloses nothing which néga- 
tives the novelty of the device so described and claimed. It is true 
that the différent éléments of it are net new. There is no novelty for 
instance in a combustion-chamber made up of top and bottom plates, 
with an encasing shell or jacket, and vertical flues with apertures above 
and below, extending through it. This is to be found in the Winches- 
ter (1869), the Bonnell (1871), the Guettermann (1877), the Godley 
(1886), and the earlier Kelsey (1889) furnaces, in the last three of which 
also the flues are held in place by flanges on the bottom plate over 
which they fit; while in the Guettermann, the Jaques (1878), the Godley, 
and the Kelsey the flues are provided with shoulders to support the 
top plate, thèse shoulders in the Jaques and the Kelsey being external 
and the flues protruding up through the top plate. In the Jaques, 
also, the space between the raised edge of the top plate and the pro- 
jecting ends of the flues is utilized as a bed to be packed with sand or 
cément so as to make gas-tight joints, a feature, whicli so far as it 
enters into the case in hand, is thus not new. Neither is there any- 
thing novel in tie-rods, fastening together upper and lower plates; 
which are shown in the Bryent (1847), the Tillman (1872), the Hem- 
mich (1875), the Boynton (1876), the Guettermann, the Godley, and 
the Heim (1888). In ail of thèse, moreover, they are located in hot- 
air flues, or away from the space given up to fire and smoke, and in 
the Tillman, also, the advantage of having them so removed and pro- 
tected against the action of the products of combustion is expressly 
claimed. It may be that the Tillman is a somewhat différent type of 
furnace or heater, but tie-rods are tie-rods, wherever they are, and the 
novelty of locating them away from the reach of fire and smoke cannot 
be maintained upon any such supposed distinction. 

As already intimated, however, in nOne of the devices mentioned 
is a direct anticipation of the présent combination to be found. None 
has ail its features, and in none are those, which are made use of, of 
exactly the same character or put together in just the same way. The 
most that can be said is that there is a similarity of type ; but it does 
not go far. It is said that no inventive advance is shown, and it must 
be confessed that it is not large. Bût the Patent Office, whether thé 
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Tîllinàn patent was before it or 'liot, hâs put the seal 6f îts âpproval 
upon the invention, and it is not tp be lightly set aside. The défendants 
also, prompted as it is charged by a former employé, instead of devising 
sottiething for themselves, or taking up with one of the other many 
forms open to them, hâve been $o attracted by the complainants' heat- 
er as to appropriate ail its essentiàl features, which they hâve copied 
slavishly, even to the name — "warm-air generator" — under which it 
is sold. Affirming as they thus do, in the most pronounced way pos- 
sible, to its superior merits and their own inability to do better, they 
cannot well complain if the inventive originality which is claimed for 
it is held to sufficiently appear. 

Nor is the question of infringement doubtful. As just stated, ex- 
cept in one small particular, the heater which the défendants were put- 
ting out at the time the bill was filed was a complète copy of that of the 
complainants. Since then a slight change has been made, the rods 
which tie together the top and bottom plates, against the ends of the 
flues, instead of being intégral, and extending the full length of the 
flues, are divided up, and two short bolts substituted, which tie to lugs 
at either end. But the mère splitting up or multiplying of parts, the 
function remaining the same, does not escape infringement, and that 
is the case hère. The rods still serve as effectively as ever to draw the 
top and bottom plates against the ends of the flues, tying the struc- 
ture firmly together which is the point in view ; and they are still lo- 
cated within the air flues as before, being thereby protected against 
soot and rust and leaving the conbustion-chamber unobstructed for 
cleaning, The équivalence of the two constructions is so complète and 
the attempted évasion so manifest that it would be a reflection upon or- 
dinary intelligence to hâve it succeed. 

But another distinction is sought to be made. Both in the form of 
heater just considered> as well as the one which the défendants were 
apprehended in making at the time of filing the bill, the upper ends of 
the flues are provided with interior shoulders for the crown plate to 
rest upon, the same as in the Guettermann furnace, not to say others ; 
while in the complainants' heater they are on the outside, the ends 
of the flues protruding above them, and affording opportunity for a 
cément or sand pack, to tighten the joints, as in the Jaques. But, so 
far as the claim in suit is concerned, the sand pack is an extraneous 
incident, which being specially provided for in the fourth claim is not 
to be implied hère. Boyer v. Keller Tool Co., 127 Fed. 130, 62 C. C. 
A. 244. Itis said, however, that the inventor has expressly declared 
for an exterior shoulder by the référence letter by which it is desig- 
nated in the claim. The flues are not described, as it is pointed out, 
as provided generally with shoulders on which the crown sheet is to 
rest, which would permit of either kind ; but as being formed "with 
the shoulder, f," the drawings of the patent, as well as the spécifications 
where this référence is explained, being thus written into the claim. 
But the use of a référence letter in this way does not necessarily Hmit 
the inventor to the exact form or configuration of parts which is thus 
portrayed and described, without regard to possible équivalents there- 
to. It may, or it may not, according to circumstances, as the author- 
ities ablindantly shOw; Reed v, Chase (C. C.) 25 Fed. 94; Delemater 
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V. Heath, 58 Fed. 414, 7 C. C. A. 279; Campbell Printing Press v. 
Marden (C. C^ 64 Féd. 783 ; McCormick Harvesting Machine Co. v. 
Aultman, 69 Fed. 371, 393, 16 C. C. A. 259 ; Muller v. Tool Co., 77 
Fed. 621, 23 C. C. A. 357; Sprinkler Co. v. Koehler, 82 Fed. 428, 
431, 27 C. C. A. 200; Ross Mfg. Co. v. Randall, 104 Fed. 355, 43 C. 
C. À. 578 ; National Brake Beam Co. v. Interchangeable Brake Beam 
Go., 106 Fed. 715, 45 C. C. A. 544. Nor are the cases which are some- 
times cited to the contrarj' (Weir v. Morden, 125 U. S. 98, 8 Sup. Ct. 
869, 31 L. Ed. 645 ; Hendy v. Miners' Iron Works, 127 U. S. 370, 
8 Sup. Ct. 1375, 32 L. Ed. 207 ; Lehigh Valley R. R. v. Kearney, 158 
U. S. 461, 469, 5 Sup. Ct. 871, 39 L. Ed. 1055), to be differently un- 
derstood. It is after ail a matter of construction, in which, while a 
référence by letters to the drawings and spécifications may be regarded , 
as a rule, as involving a greater particularity of description than with- 
out, the real scope of the invention is nevertheless to be considered and 
given due weight. No doubt there are cases where, by reason of the 
limitations imposed by the prior art, it is necessary, in order to dis- 
tinguish and save the invention, to confine it to a certain form or ar- 
rangement of parts, which the use of référence letters may effectively 
serve to do. But where no such necessity exists, the patent is to be 
taken as a whole, and efïect given to the invention as it is there dis- 
closed and claimed, in which the référence to the drawings merely goes 
in with the rest. 

In the présent instance, outside of allowing the ends of the flues to 
protrude above the crown plate so as to provide a bed for the cernent 
or sand pack — which, as already stated, is a mère incident, if, indeed, 
it at ail enters into the form of device in suit — it is of no concern wheth- 
er the shoulders are outside or inside, the invention consisting in the 
improved construction of the combustion-chamber and the manner of 
assembling its différent parts. Nor is any limit in this respect imposed 
by the prior art. The modification from exterior to interior shoulders 
is one of form, pure and simple, and not of substance, serving no useful 
purpose, and effecting no change in results. The défendants may 
thereby forego the opportunity for a sand pack on top of the crown 
sheet, but the surrender of an incidental and unclaimed advantage in 
this way, the essential features of the invention being retained, will 
not enable them to escape. It is their own concern if they hâve not got 
ail the good eut of the device that they might. 

The case having been thus disposed of in favor of the complainants, 
tipon the question of infringement, it is not necessary to consider the 
charge of unfair compétition which is also made, nor whether it is 
consistent with the rest. 

Let a decree we drawn, in the usual form, sustaining the patent and 
iinding infringement, with costs. 
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GOEMLET & JEFFERT TIRE CO. T. PENNSYLVANIA RUBBBE cd 

(Circuit Court, W. D. Pennsylvanla. September 9, 1907.) 

No. 5, May Term, 1905. 

Patents— Irïringement—Wheel Tires. 

The Jeffery patents. Nos. 454,115. 466.565, 558.9.56. and 523.314, each 
for a wheel tire, and coverlng Improvements In pneumatic tires, coustrued, 
and held not Infringed. 

In Equity. On final hearing. 

Ernest Hopkinson (Livingston Gifford, of counsel), for complaînant. 
Christy & Christy (George H. Christy and J. C. Sturgeon, of coun- 
sel), for respondent. 

BUFFINGTON, Circuit Judge. This is a bill in equity, brought by 
the Gormley & Jeffery Tire Company against the Pennsylvanla Rubber 
Company, charging infringement by it, in the manufacture of pneumatic 
rubber tires for automobiles, of four patents granted to Thomas B. 
Jefifery and now owned by complaînant. The first patent is No. 454,115, 
issued July 16, 1891, for a wheel tire, claims 1, 2, 3, 4, 5, and 6 of 
which are alleged to be infringed. The respondent contends the patent 
is invalid and dénies infringement. Ail the patents hère involved an- 
tedated the automobile art and contemplated use on bicycles. In pneu- 
matic wheels for vehicles there is an inner inflatable elastic tube. This 
in turn is protected against external injury and internai overinflation by 
a flexible outer sheath. The patents ail concern the engagement of sudi 
external sheath to the tire of the vehicle. This particular one recog- 
nized the prior conjoint use of thèse two devices as foUows : 

"This Invention Is designed to proride Improved means for protecting a rub- 
ber wheel tire, and Is partlcularly designed and adapted for an Inflation-tire; 
that is to say, a tire having a core composed of an elastlcally-expausible tube, 
whieh Is Inflated by air or gas and dlstended thereby to some estent, the air 
or gas belng under such tension that but for a restralning or Ineloslng sheath 
sueb core would be liable to burst." 

As the patentée does not specifically aver what his "improved means" 
or particular invention was, we turn to the description of his device 
for light in that regard. Now a study of such description and the 
claims based thereon satisfies us that the improvement which Jeffery 
disclosed was a double or intermeshing hook connection of sheath and 
tire edges. Thus he says, "The rim, A, is provided with hooked edges, 
a', a'," and the figure referred to shows hooks on the rim, doubled 
back, U-shaped, on the tire, so as to form recesses and permit engage- 
ment in sudi recesses of corresponding hook point on the hooks of 
the sheath. For thèse provision is made: "The tire-sheath, C, is pro- 
vided with correspondingly hooked edges, C, C." In the spécifica- 
tion alone the word "hook," or "hooked," is found some 17 times, and 
other than double-hooked connection no other method is stated or sug- 
gested. If the patentée or his device contemplated the use of any other 
means or form of engagement, he did not disclose it to the public. The 
only variation suggested was the minor détail of making the hooks 
bend in or out "On some accounts," says the patentée, "the hooks on 
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the rim are preferably turned outward, chiefly because the center of 
the body or inflatable core, B, is thereby rendered free from the ir- 
regularity which the hooks form wheti they are turned inward. On 
the other hand, the liability of the sheath-hooks to be pulled eut from 
the rim-hooks by the expansive tendency of the core when inflated is 
somewhat less when the hooks are turned inward ; but practically the 
two methods are about equally désirable. In either case it should be 
observed that the hook is open toward the axis, and it is preferably 
approximately in the direction of a tangent to the inflatable core, so 
that the expansible tendency of the core will tend to draw the hooks 
into close engagement." This combination of sheath and tire in the 
various modifications of this double-hook engagement constitutes the 
claims in question and the hooks on both, in some form, are éléments 
of every claim, of which the fîrst, for brevity's sake, will serve to illus- 
trate, viz. : 

"In combination with the rim having recesses open toward the axis of the 
wheel, the tire sheath having its edges reversed and engaged in such recesses, 
and the elastic expansible core between the rim and sheath, substantially as 
set forth." 

Now, in the light of this spécification, we are clear the respondent's 
tire does not infringe. The respondent uses other means to hold its 
tire in place, and its method is not disclosed or suggested in the patent 
in suit. If the disclosure of that patent comprised ail the instruction 
the tire maker of to-day possessed, it is évident the art would not teach 
the method foUowed by both respondent and complainant in the manu- 
facture of a modem automobile tire. The patentée showed a hook pure 
and simple. His hook was such that the hooked edges of the rim "may 
be turned inward or outward." His are genuine hooks, so shaped that, 
by virtue of the form and use of their recesses, increase of disrup- 
tive force, whether the hook or the rim is bent outward or inward, 
lessens the possibility of detachment of the interlocked edges. On the 
other hand, if the edge of respondent's rim is turned outward, no pneu- 
matic connection can be made with a sheath, showing that the connec- 
tions used in the two methods are essentially différent. Respondent's 
device has no hook open towards the axis, nor one in the direction of a 
tangent to the inflatable core. While air pressure increases the adhésion 
of its engaging surfaces, yet its method of doing it is not the process of 
increasing engagement by the catch ends of the patentee's hooks mu- 
tually interlocked in holding recesses. In our judgment it would be 
a miscarriage of the patent System to so construe this Jeffrey patent 
with its spécifie form of hook connection as to make it cover respond- 
ent's device, which is so différent from the hook of the patent that even 
the complainant who owns that patent uses the same method, and not 
the hooked engagement of the patent. Indeed, to so construe it would 
be to retard, not to stimulate, inventive advance. 

The second patent is No. 558,956, issued April 28, 1896, for a wheel 
tire, claims 5 and 10 of which are alleged to be infringed. Respondent 
défends on the ground of noninfringement. We are of opinion the 
défense is sustained. The subject-matter of this patent, its late date 
in the art, and the close differentiations required to obtain the narrowly 
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Hniîted claûns in question/ indicate the patent was restricted to a corn- 
paratively narrow field of improvement. The spécification states: 

"This Inréntioin relates to tires havlng Inflatable cores; and'lt conslsts Ih 
the charactér and construction of the Inclosing sheath arid the mode of seeurlng 
the samè tO the rim." 

The charactér and construction of the, proposed sheath are specifi- 
cally shown. No novelty was suggested ih the rim. Its construction 
for the broader type of the device is: 

"The rim is a hollow rim màde In a familiar manner from tubing, » • • 
havlng the outer slde transversely concave to form a seat for the tire." 

A spécial form is suggested: 

"For the purpose of adapting It to recel ve my improved tire, the rim Is pref- 
erably formed wlth the peripheral channels, a', a', In the outer or concave 
wall ; but thèse are not essentlal to my Invention, considered In its broadest 
phase. Their use, when présent, wlli appear from the further description." 

The latéral portions of the sheath the patentée made of folded canvas 
or other web, joined at the folded edges to thread or rubber of suffi- 
cient thickness to stand wear and "sufficient elastic flexibility to adapt 
it to yield with the core, and having also tensile elasticity, so that the 
sheath which comprises it as the middle section is transversely exten- 
sible to a slight degree." The purpose of this extensibility was to 
adapt the sheath for use with either an inflatable or a a nonextensible 
Gore. At the outer end of the folded canvas hooks or buttons were 
placed, and in the rim at corresponding distances were put engaging 
eyelet holes or button; "said eyelet-holes or buttonholes beîng formed in 
the channels, a', when the rim is made with such channels." When the 
core is inflated, "its tension being exerted in ail directions tends to draw 
the hooks securely into the respective holes in the rim and effectually 
prevents dislodgment." Of this button connection, which the patentée 
evidently regarded as the substantial feature, "in the charactér and con- 
struction of the Inclosing sheath and the mode of securing the same to 
the rim," he says ; 

' "The use of the buttons or hooks, in lieu pf any continuons fastening, af- 
fords the advantage of detachability for short distances without detaehing the 
èntire edge or even any large section of the edge, and, as compared with 
familiar devices, such as continuous laeing, it affords a similar advantage that 
the fastening need not even be relaxed or slaclsened anywhere exeept at a 
point where jt Is desired to completely detaeh in order to get full access to 
the core." 

To make the fastening still more secure, the patentée suggested an 
additional elertient, which, it will be noted, forms an élément in the 
claims hère in controversy. It is thus described : 

; "It is not a necegslty that the latéral pièces, O"— that Is, the canvas or web 
sides-^terminatè ' àt their Unes of reinfbrcement or attachment to the rim, 
and, on the eontrary, one or both of them might be extendéd farther under the 
Inflatable core, so: as to rest between said çoreand the rim and form a lining 
for tjie, seat of the core In thp rim ; and such extension adapts the sheath to be 
beld jfiove flrmly in its place .Jjy the Inflation of the coré, and such inflation, 
Jioldliig the inwardly-extended edges of the pheath flrmly seated between the 
core and the rim, kès^s the beads formed by the eord, c"-^an alternative con- 
struction of à' streugtbenlng dard placed ici the folded edges of the web — in thà 
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^ooves or ehannels, a', of the rim, and makes tbem assist materially In hold- 
ing the sheath from spreading when the core is inflated." 

The limited side type is described in claim 2, which reads as f ollows : 
"The rim and an inflatable core, combined with an envelop or sheath for 
the core, parted under the core and fastened to the rim at two peripheral Unes, 
one on each side of the plane or nartihg, and détachable from the rim at one 
of the said lines of fastenlng, said sheath having its latéral portions flexible, 
but net laterally extensible, and its middle portion, including the thread, 
elastically extensible, substantially as set forth." 

And the extended side in claim 5, which is for: 

"The rim and an inflatable core combined with an envelop comprising a 
tread of cushioning substance and latéral portions composed of textile fabric 
which are joined to the rim at two peripheral lines, and extend inwardly from 
said lines underneath the core between the same and the rim In the plane of 
the pressure radial with respect to the wheel, which Is experienced by the 
tread and exerted by the inflation of the core, whereby the tension of the air 
In the core due to inflation and to the pressure of the load opérâtes on said 
inwardly-extending fabric portions of the sheath to hold them seated in the 
rim, substantially as set forth." 

And in claim 10, which is for: 

"In combination with the rim having peripheral grooves in the tlre-seat, the 
Inflatable core and envelop for the same rifted at the Inner side to admit the 
core and permit its removal, and comprising a tread of cushioning substance, 
and latéral portions which are provided respectively with beads adapted to 
engage the grooves of the rim, and extending inward from said beads to the 
rift, whereby the inflation of the core presses such inwardly-extending mar- 
ginal portions of the sheath against the rim between the planes of the beads, 
substantially as set forth." 

In the respondent's device, however, the sheath ends with its two 
peripheral side connections with the rim. No theory or ingénions con- 
tention can change that fact ; and fact, not theory, is the test of in- 
fringemcnt. Accordingly we hold respondent does not infringe. 

The third patent is No. 466,565, issued January 5, 1893, for a wheel 
tire, claim 7 of which is alleged to be infringed. The défense is non- 
infringement. We think the défense is sustained. The patent requires 
no detailed discussion. It is a device for fastening a tire sheath to a 
rim by means of hooks, five différent modifications of which are 
shown in the drawings. The élément of the seventh claim, "the endless 
seamless tire-sheath of rubber or like cushioning substance circum- 
ferentially rifted at the inner side and joined to both edges of the 
rim, * * * substantially as set forth," is the hook connection of 
the spécification. The respondent, using no hooks to make its connec- 
tion, does not infringe. 

The fourth patent is No. 533,314, issued July 17, 1894, for a wheel 
tire, of which claims 1, 3, and 3 are alleged to be infringed. The dé- 
fense is noninfringement. As pertinent to the présent case the pat- 
ent was for a tire provided with an auxiliary wedging device. This 
consists of a circular ribbed ring, preferably of soft rubber, cemented 
to the inner periphery of the tube. "The use of the ring, D, as a base 
for the core, is a convenient means for rendering the compression or 
'fullness' of the core uniform throughout its circumf erence ; said 
core and ring being secured together and cemented before they are 
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put into the sheath, and the 'fullness' being in that maiiner easily dîs- 
tributed equally." The function of thèse parts is described as fol- 
lows: 

"If the, tire cavity is directly Inflated, the air pressure produced therein 
will tend to seat the ring, D, in the rift of the tire, and force its rib, D', there- 
into, * • » and when the tire is collapsed, so that it may be readily 
squeezed together, such manipulation will wlthdraw the ring and its rib, D', 
from the rift, and permit the tire to be disengaged readily from the ring." 

This ring, it will be noted, is an élément of each of the daims in 
question. Now the respondent has neither ring nor rib on its core, 
but is alleged to infringe by the use of small butterfly bolts placed at 
four quadrant points on the rim. Such boit consists of a pièce of stiff 
métal about two inches long, with upbent sides. It is clamped to the 
rim by a rigidly fixed boit and nut, with a set screw, and serves to 
keep the sheath in place on the rim, should the core become deflated. 
The boit is not affected by either tire inflation or déflation. It is thus 
clear that its function and structure are wholly diverse from the 
ringed rib of complainant's patent, and perform a wholly différent func- 
tion. 

Holding, as we do, that no infringement of any of the patents is 
shown, this bill will be dismissed on présentation of a decree. 



INTERNATIONAL TBXT-BOOK CO. v. INHABITANTS OF CITY OF 

AUBURN. 

(Circuit Court, D. Maine. September 3, 1907.) 

No. 611. 

OOMMEECE— INTEESTATE COMMERCE— VALIDITY OF MUNICIPAL REGULATION. 

A City ordinance merely providlng that '.'do person sball distribute In 
any public street or from any buildings handbills, cards, circulars or 
papers of any description except newspapers," reasonably construed and 
enforeed by the officers as a police régulation only, to protect people on 
the fetreets from annoyance, is not unlawful as an interférence with In- 
terstate commerce as against a concern doing business in another state 
and desiring to distribute on the public streets circulars advertising such 
business. 

[Ed. Note. — State laws interfering with Interstate commerce, see note to 
McOanna & Fraser Co. v. Citizens' Trust & Surety Ce, 24 C. C A. 21.] 

In Equity. On motion for preliminary injunction. 

D. C. Harrington and Emery G. Wilson, for complainant. 
Geo. C. Wing, Jr., for défendant. 

PUTNAM, Circuit Judge. This is a motion for an interlocutory in- 
junction. The complainant was incorporated in Pennsylvania, and 
is engaged in conducting a System of instruction by correspondence, 
which involvès among other things the distribution of text-books and 
various educationaloutfits from Scranton, iri that state, to points in 
that state and other states. The complainant claims that this is in- 
terstate commerce, a définition which may well be doubted. We may 
well question whether the mère occupation of giving instruction can 
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be commerce, and whether, therefore, as the main purpose must be 
classified as noncommercial, the incidents thereof must not also be 
classified in the same way. 

The bill comp'.ains of an ordinance of the city of Auburn in the fol- 
lowing terms: 

"No person shall distribute in any public street, or from any buildings, hand- 
bills, cards, circulars, or papers of any description except newspapers." 

This ordinance clearly is not intended to interfère with any fair 
method of soliciting the purchase of merchandise involved in interstate 
commerce which décisions of the Suprême Court protect, but rather 
with annoying methods of incumbering the streets, and of interfering 
with persons travehng therein. The words "from any buildings" 
are clearly to be held as relating to the distribution of circulars from a 
building into the public streets, and the whole ordinance must be con- 
strued to be of the character which we hâve described. 

The afEdavits show that, on an application of the agent of the com- 
plainant to the city marshal of Auburn, the latter put on the ordinance 
a fair construction, to the efïect that the complainant must not stop 
people on the street for the purpose of forcing on them its circulars, 
and the agent was told by him that such was the only interférence 
the complamant would sufïer. It is true that the marshal forbade the 
agent from handing circulars to people in any way; but, taking the 
whole conversation together, it is évident that everything said related 
to a gênerai distribution of such things. There is nothing to show 
that the ordinance intended to interfère with the distribution of cir- 
culars to people asking for them either on the streets or at any office of 
the complainant, or their distribution in an orderly manner essential 
to the right of solicitation which the Suprême Court has declared to 
be a proper incident of interstate commerce. 

Moreover, there is nothing to show that any discrimination what- 
ever against the complainant corporation, or against nonresidents, was 
attempted or intended. Under thèse circumstances, the case as pre- 
sented to us shows only an attempt on the part of the city of Auburn to 
exercise its police powers for the purpose of regulating its streets and 
protecting from annoyance persons traveling thereon. 

The motion for an interlocutory injunction is denied. 



In re KETTBRER MFG. CO. 

(District Court, M. D. Pennsylvania. August 23, 1907.) 

No. 984, in Banlsruptcy. 

Bankrtiptct— Election of Trustée— Validity. 

Exceptions to the élection of a trustée In bankruptey, wTiich was ap- 
proved by the référée, overruled, where the élection was by a large 
majority of the creditors in number and amount of claims, and the only 
substantial objection was that it was brought about by a conspiraey be- 
tween the attorney representing a majority of the creditors and a former 
offlcer of the banlsrupt corporation to secure control of the property, but 
the trustée chosen was apparently a compétent and disinterested person. 
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In Bankruptcy. On certificate from J. R. Vandersloot, référée. 

Sidney E. Smith and G. E. Ehrehart, for exceptions. 
C. J. Delone, opposed. 

ARCHBALD, District Judge. There hâve been three élections of 
a trustée in this case. One the référée set aside, another was set aside 
by the court, and the third, having been approved by the référée, cornes 
up now upon exceptions. Sixty-five claims which had been allowed by 
the référée were voted at the last meeting of creditors, of which 49 
aggregating some $18,000, were cast for R. L,. Ehrhart, and 16, aggre- 
gating $7,786, for Paul Winebrenner. Mr. Ehrhart being declared 
elected. Of those voting for Mr. Ehrhart, 33, however, were except- 
ed to, leavihg 16 that were not, which together amount to but $1,550 ; 
so that, if the exceptions are sustained, the élection must be declared 
invalid, neither party commanding the requisite majority. But the 
objections to some of the principal claims* are so obviously without 
substance that by no possibility can they prevail. And thèse added 
to those as to which there is no question, without stopping to consider 
others, gives such a decided prépondérance in favor of the trustée now 
selected — 25 in number, and over $16,000 in amount — that, unless it 
is made plain that the sélection will be prejudicial to the best inter- 
ests of those concerned, there shouldbe no further delay in confirm- 
ing it. 

It is charged that Mr. Ehrhart is chosen by means of claims rep- 
resented : by Mr. Delone. which hâve corne to him through a circular 
letter sent out;by Mr. Hopkins in which they were solicited ; he and Mr. 
Hopkins having conspired together, as it is said, to secure the control 
of the company's property, the estate, if judiciously administered, be- 
ing sufKcient to pay ail creditors and leave something over for stock- 
holders. No doubt Mr. Delone and Mr. Hopkins are acting together; 
and it must be confessed that Mr. Hopkins' management, of the af- 
fairs of the company which brought about its présent difficulties is 
seriously discredited. It is also true that, after Mr. Hopkins was de- 
posed, he was instrumental in having a bill filed against the company 
by which it was put into the hands of a friendly receiver :n the state 
courts, which forced the .présent proceedings in bankruptcy. And in 
the issues made in this court between the majority and minority stock- 
holders the court, being compelled to elect, has so far felt called upon 
to favor the majority. But in the sélection of a trustée the law makes 
paramount the wishes of creditors, within certain limits, and Mr. Hop- 
kins certaii^ly enjoys the confidence of a decided majority of thèse, 
proved and unproved, whatever rriay be the case among his fellow 
stockholders. The trustée now chosen also is an apparently compétent 
and indiffèrent party, who has been approved by the référée who is 
better advised with regard to the local conditions thaii the court can 

1 Such as Sullivan & Sons, $2,259.18, Edwarfî Stinso);i Manufaeturing Com- 
pany, $1,074.97, Hoopes Bros. & Darlington, $1,561.34, H. N. Gitt, $2,002, 
James H. Oramvell, .$2,802.52, J. Gibson Mcllvaine Company» $1.325.35, E. R. 
Merrill Spring Company, $2,386.00, Union Forging Company, $646.02, and C. J. 
Delone, $750. 
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be. It is said that he is a client of Mr. Delone, and will be influenced 
by him ; but that is an undue assumption. It is also objected that the 
daims represented by Mr. Delone, by which the élection was carried, 
were improperly solicited, as before stated. But enough to elect were 
in Mr. Delone's hands before the proceedings in bankruptcy were 
instituted. The only other thing is the charge of conspiracy between 
Mr. Delone and Mr. Hopkins and that the trustée is chosen to repre- 
sent them. But that he will lend himself to anything which will favor 
one side more than another is hardly likely, particularly after this 
warning ; and, if he should, the court is open to redress it. 

The objections are therefore overruled, and the action of the référée 
approving the élection is confirmed. 



MINNEAPOLIS ST. RY. CO. v. CITY OF MINNEAPOLIS. 
(Circuit Court, D. Minnesota, Fourtti Division. August 24, 1907.) 

1. Injunotion— PowEBS OF CouET— Resthaitming Publication of Oedinance. 

The gênerai rule tliat a court of equity wiil not restrain the enforce- 
ment of an ordinance or other législative act untii it has been fuUy com- 
pleted so far as législative action can go does not apply to an ordinance 
which has been finally passed by a city council and approved by the 
mayor, and nothing remains to be done to render it Immediately effective 
except its publication, which is merely a ministorial act, and in such a case 
upon a proper showing made the court has power to enjoln the publica- 
tion. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 27, Injunetion, § 154.1 

2. Steeet Raileoads— Statuts Goveeninq Incoepoeation— Minnesota Stat- 

TTTE. 

Gen. St. Minn. 18G6, c. 34, relates to the formation of corporations. 
Tltle 1 provides generally for corporations which are or may be authorized 
to exercise the power of emlnent domain, and spécifies certain public 
service corporations, such as those formed for the construction of rail- 
ways, canals, and works of llke character. Tltle 2 provides for ail other 
corporations for pecuniary profit, ail those specifled therein being for 
the conducting of purely prlvate enterprlses. Held that, while street 
railroad companies are not specifically mentioned under either title, the 
nature of their business is such as to render them quasi public corpora- 
tions, which mlght properly be authorized to exercise the power of eml- 
nent domain and to bring them within the generic term "railways," and 
that a Street railroad eompany organized under sald chapter came within 
the provisions of and derived its powers from title 1, having the right as 
therein provided to flx the term of its corporate existence at fifty years. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Street Railroads, 
§ 22.] 

8. SAME— OONTBACT WITH ClTY— EFFECT OF CHANGE OF MOTIVE POWEE. 

A clty ordinance granting a franchise to a street railroad eompany and 
accepted by the eompany reserved the right to the city council after five 
years to fix just and reasonable fares provided they should not be re- 
duced below five cents per passenger on any continuons Une. It provided 
for the use of animal or pneumatic power on the company's Unes, but per- 
mitted It to connect wlth other Unes uslng power "simllar to that authoriz- 
ed to be used on street railways by the clty council," subject to the re- 
striction that it should not allow locomotives or ordinary railroad eàrs 
to be run over its tracks unless with the consent of the council. HeU, 
that the fact that after a number of years the eompany changed its motive 
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■ power to electrlclty, wlth the consent of the councll, dld not terminate 
, the contract made by the ordinaneè so as to give the dty the rlght to 
reducé fam below five cents In violation of Its provisions. 

4. Same— Effect of Subséquent Oontràcts. 

A provision in a contract between a city and a street railroad company 
that the city shoûld not reduce fares belovr five cents was not abrogated 
by a subséquent contract providing that "in the construction, mainte- 
nance and opération" of its lines the company should be subject to ail 
présent or future ordinances of the city. 

In Equity. 

M. D. Munn, N. M. Thygeson, and M. B. Koon, for complainant, 
Frank Healy and Lancaster & McGee, for défendant. 

LOCHREN, District Judge (orally). This is certainly a very im- 
portant case, involving, as it does, the rights of this corporation which 
has construçted, operated and managed ail the street railways in this 
city for so long, and affecting also the public interests, the rights of 
the people who are the patrons of this road, and from necessity hâve 
to pay for the accommodations which they receive from the road. 

It is claimed on the part of the complainant that it is a corporation 
formed under title 1 of chapter 34 of the General Statutes of the state 
for 1866 ; its articles having been executed on the 23d day of June, 
1873, and fixing the date of the commencement of its existence as of 
July Ist of that year, and of its continuance as 50 years from that 
time. It clàims to hâve been such a corporation as might hâve been 
organized, and that it was organized, under that title, and that it still 
continues, as that term of 50 years has not expired. It also claims 
that some two years later, on July 9, 1875, by an ordinance passed by 
the city of Minneapolis allowing this corporation to practically main- 
tain and operate a street railway upon the streets and avenues of the 
city, and providing, among other things, that the street car company 
might charge fares to the extent of five cents for each passenger, 
and that the city council after five years might regulate the rates of 
fare, but should not reduce the fare below five cents, that the city is 
under a valid contract obligation not to reduce the rate of fares be- 
low five cents. It is perhaps unnecessary to discuss what the effect of 
that reserved power in the city council was. It is certain that it is 
prohibited by that contract in its power to lower fares below the sum 
of five cents during the life of that contract. The case is submitted 
on bill and answer, and, there being no contest in respect to any mat- 
ters of fact, it is admitted that the complainant company went on un- 
der that ordinance and construçted a system of street railway in this 
city, the motive power being animal power at that time, that being 
one of the kinds of power that was mentioned in the ordinance to 
which Ihave referred, and that it has gone on from that time to this 
operating the System of railway upon the streets of the city which bave 
been designated for that purpose from time to time by the city coun- 
cil, and that in 1889 and 1890, by consent of the council, and in accord- 
ahce with ordinances passed by the council, and accepted by the com- 
pany, it was first agreed to establish upon certain designated streets 
of the city cable lines to be operated under a change in the charter, 
respecting motive power, and that thèse afterwards were changed to 
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electric lines, there being prior to that an ordinance providing for the 
occupation of one street for experiments as to the efficiency of elec- 
tricity as a motive power ; that following this ordinance, and especial- 
ly the ordinance of September 19, 1890, the whole System bas been 
changed so far as the motive power is concerned to the use of elec- 
tricity as a motive power, but complainant claims that there has been 
no change in the provision of the ordinance I am speaking of, of 
1875, the contract provision in that ordinance, with respect to fares 
from that time to the présent, and it is complained that on the 9th of 
February of the présent year the city council passed an ordinance re- 
ducing the amount of fare which the complainant was entitled to col- 
lect from passengers by providing that it should issue 6 tickets for 
25 cents, each of those tickets representing a full fare, and that the 
efEect of this ordinance is to impair the obligation of the contract 
entered into between the complainant and the défendant on the 9th 
of July, 1875, by the ordinance that I bave referred to, and that one 
probable, immédiate resuit would be the danger of annoyances to the 
servants of the company, the conductors and others on street cars, 
by reason of citizens claiming under this last ordinance the right to 
bave thèse tickets, 6 for 25 cents, which, if refused by the conductors, 
would lead to disputes and altercations, and tend to the préjudice of 
the business, and at any rate to the disturbance of the company in car- 
rying on its business, and that the company would also be liable to 
numerous actions which might be brought — not only such actions as 
might be brought by the city, but suits brought by ail passengers up- 
on the railway System who were refused this réduction of fare. There- 
fore a court of equity should step in and relieve the complainant from 
this danger, and to that end it would be entitled to bave the city, and 
city officiais, enjoined from attempting to enforce this ordinance on 
the ground that it would impair the obligation of said contract. 

The first objection made by the défendant is that this action is 
prématuré, and that there is no such ordinance as the alleged ordi- 
nance of February 9, 1907, in force, and therefore the complainant is 
in no danger from that ordinance, because it has not been published as 
required by the city charter to be published before it can be in force; 
that it is still in the same condition that it would be if it was not fully 
enacted by the city council — that is, that it remains an uncompleted 
act — and that courts will not ordinarily attempt by injunction to tie 
the hands of législative bodies or those that are invested with législa- 
tive powers whiie they bave not completed the législative act which is 
complained of. I think that that position is true as a gênerai rule. 
There may be exceptions to it, but I think they are very few and not 
to be extended. It is fair to présume that while a matter is still in the 
hands of the Législature or the city council, or anybody having the 
power of législation, the presumption the courts ought to entertain is 
that before it leaves their hands, before it is completed, right and 
justice will be donc, and that it would be improper to attempt to harass 
such body by any injunction, and such writ would not ordinarily be is- 
sued under those circumstances. Therefore the question is whether, 
under the facts in this case, this is a completed ordinance and one 
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which menaces the complainant in the complainant's présent situation, 
although it has not been published. 

It seems to me to be completed. It has gone through ail the steps 
which the council would take in the passage and enactment of an or- 
dinance. Of course, it is not necessary that I should attempt to re- 
hearse 'what those would be from the introduction of the proposed 
ordinance in the body by some of its members, passing through tbe 
différent readings and références to committees and reports and amend- 
ments, and everything of that kind, until its final passage on a vote 
of yeas and nays ; but it appears to me, in fact, that this ordinance 
has passed through ail those steps, and that it is an ordinance passel 
by the council, transmitted to the mayor, and which bas received his 
signature, he having the right, and it being his duty, to sign it if he 
approves of it, and if he does not approve of it to return it to the coun- 
cil that passed it with his objections, when there would remain légis- 
lative action to be taken ; that is, the vote by which it was passed would 
be reconsidered and the objections made by the mayor would receive 
considération from the council, and they could act upon it as to them 
seemed right and proper, with the right, of course, to reject the ordi- 
nance at that stage, or, if they deemed it should be passed, to pass it 
over the veto of the mayor, if it received the requisite number of votes 
for that purpose. It had passed through that stage. There was noth- 
ing further in the way of performance of any législative function, it 
seems to me, to be donc in respect to that ordinance. It is a completed 
ordinance. If it is constitutional, it is then a valid ordinance, although 
the opération of it is suspended until the publication, which would give 
notice to every person of the fact that such an ordinance was passed 
and is in existence. It seems to me this does not diiïer at ail from 
what would be the case if an ordinance was passed, as acts of the 
Législature are frequently passed, to take effect at a subséquent time. 
They are complète as far as législative action can go at the time of 
the passage. There is no législative action to be taken between that 
time and the time they go into efïect; and there is no législative ac- 
tion in this case, it seems to me, between the time when this ordinance 
was signed and approved by the mayor, the last législative action in 
connection with it, and the time when it shall be, if it ever happens, 
published. That is merely a ministerial act, the publication of it, which 
I think, according to the provisions of the city charter, and the gên- 
erai law in relation to villages and cities, would devolve upon the 
clerk perhaps to pass the proper copy of it to the printer, and the 
printer tô print it. The action of the clerk would not be législative. 
The action of the printer would not. It would not be législative at 
ail, and it is not interfering, therefore, with législative functions to 
grant an injunction at the présent time and to enjoin the publication 
of it, because that is an act which puts it in force and puts the com- 
plainant in danger of it, which would be liable to bring upon the com- 
plainant the strenuous demands of persons who would become pas- 
sengers upon the street cars for conformity with the ordinance, and 
liable to bring about disturbance if those demands were not complied 
with, and liable to bring, also, some kind of suits on the part of the 
city for the purpose of compelling the complainant to comply with it. 
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And therefore I hold that this suit is not prematurely brought, and 
that it is proper to restrain the publication of the ordinance, it hav- 
ing passed the législative state. I do not know of any such case, 
None hàs been cited upon the argument, although the argument has 
been unùsually full and able. There has no case been cited that I 
remember of that involved the question at ail. 1 do not know of any 
case, except, perhaps, a suit that was commenced in the state of North 
Dakota in the fédéral court by the Northern Pacific Railway Com- 
pany against the Board of Railway and Warehouse Commissioners, 
if that is the proper title to that body in that state, I am not sure, 
but it has the same functions as that board has in this state of fix- 
ing rates, and by the act constituting that board and empowering it 
to act it is required, when it fixes rates, to publish them in a certain 
paper, and they are to go into eflfect, if my recollection serves me, at 
a certain time after such publication has been completed. In that case 
the action was commenced by the Northern Pacific Railway Company 
against the Board of Railway and Warehouse Commissioners, if that 
is the proper title, and aiso against the publisher of the newspapers, 
and perhaps other state officiais, to restrain them from attempting to 
put the order of that commission into force and from publishing the 
order, and a restraining order was issued in the order to show cause 
why a temporary injunction should not be granted. My information 
is that that matter was settled and did not go really any further, so 
there was no adjudication in the case as to whether that was proper 
practice or not; but it was the practice then adopted. I think there 
was an arrangement made by which the Railroad and Warehouse 
Commission made some changes in the rates so that the railroad com- 
pany agreed to them and the litigation did not go on. 

This brings me to consider the principal questions in the case. It 
is contended on the part of the complainant, as I hâve said, that it is 
a corporation of the character mentioned, and that its duration is for 
50 years; that it was organized imder title 1, c. 34, of-the General 
Statutes of 1866. This question is important whether it was organized 
under title 1 or some other title of chapter 34 of the General Statutes, 
because, if it was organized under title 1, then it still continues under 
the organization that was formed by its articles, and still continues 
such corporation at this time, as title 1 allows corporations formed un- 
der that title to be formed for the period of 50 years. It requires the 
articles of incorporation to state the date of commencement and the 
time of the continuance of the corporation, and in its articles the com- 
plainant in this case did state the time of its commencement to be the 
Ist of July, 1873, and the date of its continuance to be 50 years. It 
is claimed on the part of the défendant that it was not organized un- 
der title 1, and could not be, that it was a street railway, and that 
there was no provision that such a corporation might be formed under 
that title for that purpose, the purpose of establishing and conducting 
and operating a street railway; but that it was a corporation which 
might be organized under title 2 of chapter 34, and that, in determin- 
ing whether it was under one title or the other, the récitals in the ar- 
ticles of incorporation would not be conclusive, but that it should be 
determined by what was stated in the articles as to the objects of the 
155 F.— 63 
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corporation and the purpose for which it was formed. In that respect 
I apprehend that the statement o£ counsel for défendant as to what 
would détermine the character of such corporations is correct, and 
therefore we will hâve to look into that statute and consider the char- 
acter of this corporation to détermine whether it was such a one as 
could hâve been formed under the provisions of title 1 of that chapter. 

There are in that chapter five titles under which corporations could 
be formed. Title 5 relates to cemetery corporations. Title 4 relates 
to religious corporations. Those could not be considered, of course. 
Title 3 relates to corporations that are formed not for pecuniary prof- 
it, such as collèges and cemeteries and lyceums and societies, either 
légal, médical, or scientifîc. It certainly does not come under that. 
It could not hâve been formed under title 3. Title 1 relates to cor- 
porations that are authorized, or may be authorized, to exercise the 
right of eminent domain. That is the gênerai heading of the title. 
Title 2 relates to corporations that are formed for pecuniary profit, 
other than those that are allowed to be formed under title 1. In 
looking through this title and the description of corporations that may 
be formed under it, it seems they are ail for the purpose of conducting 
private enterprises. Mining, smelting, manufacturing, lumbering, agri- 
cultural, mechanical, and chemical businesses are the kinds that are 
mentioned specifically. Each one of those kinds of business is a private 
business in which the public has no concern. They are entirely for the 
purpose — 

Judge lyancaster: Does your honor hâve in mind the amendments, 
or justl866? 

The Court : I was referring to the law as it stood when this cor- 
poration was formed, the law of 1866. Now, this is a corporation 
which evidently is not formed simply for the purposes of private 
gain. It is not a private business. It is a quasi public corporation, 
a corporation formed for the performance of public service wholly. 
Its entire business is the carnage of passengers for hire, and it is 
obliged to carry every one who ofifers himself to be carried. Its du- 
ties are public. It is a corporation of the character that is ordinarily 
empowered to exercise the right of eminent domain, which is one of 
the highest powers of the sovereignty, the power to take private prop- 
erty for a public use. Therefore a corporation can only exercise that 
power when the right to exercise it is delegated by the sovereign, and 
then only for a public use. It is only where the corporation is a pub- 
lic service corporation, a quasi public corporation, that it can be au- 
thorized by the Législature, by the sovereign, or invested with the ex- 
ercise of that power. Now, there is no such corporation, no such 
business as that, included in title 2 of chapter 34 of the General Stat- 
utes of 1866, and I feel therefore compelled to hold that this corpora- 
tion could not hâve been formed under that title, for it is not at ail 
of the character of the businesses that are named for which corpora- 
tions may be formed, and, even although that title might be extended 
to kinds of business that are not particularly named, they would hâve 
to be corporations of a similar character in order to come under it. 
This is not of similar character to come under it, and therefore, if it 
was not a corporation formed under title 1, its business was not such 
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as woùld allow its promoters to form a corporation under title 2, 
and they would hâve no authority under the Statutes of 1866 to form a 
corporation at ail. 

The question, therefore, is narrowed to the considération of wheth- 
er the business that thèse promoters proposed by the articles of in- 
corporation to engage in was such as would permit of incorporation 
under title 1. If it was not, then it was not a corporation. Title 1 
in its heading states it to refer to corporations authorized to exer- 
cise the power of eminent domain. Then it spécifies "railways, canals, 
and slack water navigation, either in lakes or rivers," and some other 
kinds, perhaps, but ail evidently public service corporations, quasi pub- 
lic corporations, corporations which under the laws it has been always 
understood might be invested with the right to exercise the power of 
eminent domain for public use. As I said before, a street railway is 
a corporation of that character. It is a quasi public corporation. Its 
duties are to render public service. Now, it is true that street rail- 
ways, by that name, are not mentioned in title 1. Railways are men- 
tioned as the very first kind of business that is named in the title. It 
also includes "any other public improvement," any association formed 
for the purpose of carrying on the work of public improvement; but 
it seems to me that the title of "railways," without more, covers the 
case of street railways. In other words, that "railways" is a generic 
title which covers ail kinds of railways. A railway is a way which is 
made for the movement of cars, or something of that character, upon 
tracks that are laid down either on the street or somewhere else. They 
are not propelled as ordinary vehicles, such as wagons and carriages, 
are on the highways generally, but require for their opération that 
tracks be expressly formed to be moved upon, and a street railway is 
of that character. Therefore, it is distinctly a railway. Now, there is 
nothing in that statute which would indicate that street railways were 
not included in it. They are railways. They perform public func- 
tions. It is proper to invest them with the power to exercise the right 
and power of eminent domain. There is no reason in the world why 
they should be omitted. It is true, as stated by Judge Mitchell in 
some of the cases, that, where the word "railway" is used in stat- 
utes, it usually refers to commercial railways. I do not think there 
was anything in his statement (because he was usually pretty careful) 
that it was universally so, and that there were no exceptions, because, 
if he had made that statement, he would be incorrect. I think it is 
true that the statutes to which he refers are usually statutes enacted 
for the purpose of regulating commercial railways and their use in the 
State. Such statutes hâve provided that such railroads shall hâve signs 
at crossings of streets and highways, and that they shall give notice 
of the passing of trains by ringmg the bell or sounding the whistle, and 
also, perhaps, that in respect to couplers they should use none except 
those that couple automatically by impact for the safety of the em- 
ployés employed in the opération of the railroad. Now, ail those pro- 
visions would hâve nothing to do with street cars, and, where there 
was such a provision in a statute, is is easy to see that street cars were 
not intended or meant. The same may be said of the act of the Légis- 
lature abolishing what is known among lawyers as the "fellow servant 
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rule" as a défense in the case gf in jury to employés upon a railroad. 
That would hâve no application to a street railroad, because the dan- 
gers to which employés are subject on an ordinary commercial railroad 
do not occur in the case of a street railroad. There is another kind 
of railroad that has been established and used in this state to some ex- 
tent, which is entirely a private railroad, which could not exercise the 
powèr of eminent domain, and would not be entitled to. No one would 
be entitled to be incorporated fôr the purpose of running such a rail- 
road, although it might be done by a corporation that was formed un- 
der title 2 for carrying on the lumber business ; but it is well known 
that men engaged in lumbering in this state hâve private railroads run- 
ning for some distance, some miles, for the purpose of moving their 
logs and getting them to mills or to the streams where they may be 
floated, and it is very possible that, although those railroads are not 
formed under any charters, they are or may be owned by corporate 
bodies. A good many of thèse régulations would apply to them, such 
as the régulations requiring signs if such a railroad should be run 
across a public highway, or before a locomotive should pass a high- 
way there should be warning given by ringing the bell or sounding 
the whistle, or something of that kind ; and the Suprême Court of the 
state hâve held that the law abolishing the fellow servant rule does 
apply to this kind of railroads, although they are not mentioned at ail 
in the act, the act mentioning only railways. So it is not true that 
where railways alone, without more, are mentioned in the statute, it 
always refers to a comniercial railway, and I see no reason why it 
should not, as it is used in title 1, c. 34, include street railways, as well. 
Now, section 13 of that act, and sections following, provide for the 
procédure, notice, and use of the power of eminent domain. No ; that is 
not true. Section 13 provides in respect to what property matters it may 
be exercised ; that is, to obfain the right of way over and across any 
lands needed for the construction of any railway, telegraph, and the nec- 
essary sites and grounds for dépôts, shops, or other buildings requisite 
for the purpose. Now, it may be true that a street car company which 
confines its tracks entirely to the streets, as it properly ought to, and 
ought to be expected to do, would not need the exercise of the power of 
eminent domam for the purpose of obtaining a right of way, if it 
obtained that right of way from the city council, but it would or 
might need the exercise of the power of eminent domain for many 
other purposes, such as obtaining sites for shops and for other build- 
ings necessary for the conduct of the business. Now, even in the old 
days when this was a horse railroad hère in Minneapolis, it was nec- 
essary to use buildings. The street car company could not get along 
if confined to its right of way entirely. It would hâve to hâve some 
place to put up its cars at night; and, when it was run by animal 
power, to house its animais and feed them. There would be no op- 
portunity to do this if they had to keep the animais upon the streets. 
It would not be expected. And where the corporation has the author- 
ity to exercise the power of eminent domain it may exercise it in a 
case where it might be convenient, although it might get along with- 
out. It would also, besides having to get a place to house its cars and 
its animais, need to hâve shops for the purpose of repairing its cars 
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from the resuit of the natural wear and tear and breakage which 
must happen tosuch things, and, as a matter of fact, it is well known 
to the old résidents that the street car company did at a very early day 
obtain such ground, not by the exercise of the power of eminent do- 
main, but by purchase. For instance, when this line was first estab- 
lished, I know that it obtained down in my neighborhood a block of 
land upon which was formerly the résidence of Caleb D. Dorr, down 
between Thirteenth and Fourteenth Avenues Southeast, and upon that 
estabhshed barns and stables and places to house cars, and at a later 
day it obtained on the east side — I am a great deal more familiar with 
that than upon the west side — it obtained a block of land from Farn- 
ham & Lovejoy somewhere about Second Avenue North between 
Third and Fourth streets, using that whole block. Perhaps that 
was donc after they changed to electricity. My recollection of its use 
was as a storage place for electric cars. It would necessarily be 
obliged to hâve storage places for cars when not in use in a portion 
of the nighttime. There is generally a time somewhere between mid- 
night and morning when the cars are not in use, and when they would 
be an obstruction and nuisance if allowed to stand upon the streets, 
and the city would not permit this ; or that they should be allowed to 
stand upon the streets when they were not in use in the day or night- 
time either. Consequently there would hâve to be some place provided 
for keeping them during those times; and also, as I said before, for 
the location of shops, for repairs at least, and it seems to me that it 
would be entirely proper to obtain through the power of eminent 
domain, if it could not be done by purchase, shops for the building 
of cars, although that would not be absolutely necessary, as cars 
might be purchased from other persons who built cars, but it would 
be a proper exercise of the power of such a corporation to build its 
own cars, and proper for them to obtain, by the exercise of the 
power of eminent domain if necessary, the proper site for building 
those cars. I will therefore conclude that this corporation which at- 
tempted, so far as the incorporators were concerned, to be organized 
under title 1, c. 34, Laws 1866, was so organized under that title. 

Then the question cornes whether the contract made between the 
city and the complainant, the street car company, as to fares still con- 
tinues in force ; and I understand it to be admitted by counsel for de- 
fendant that there was such a contract made by virtue of the ordinance 
of July 9, 1875, and that that contract was valid and enforceable and 
binding upon the parties during its existence, the claim on the part 
of the counsel being that it ceased to exist in 1903, when, as they 
daim, the charter of the street car company ceased also to exist, hav- 
ing, as he thought, been organized under title 2 of chapter 34 with 
the limitation of 30 years, but under my holding that it is yet a cor- 
poration, and that the charter privilèges inured to the company as 
a contract by virtue of that grant, the power to make the contract 
being given, if not by the charter, by the act of March 4, 1879 (Sp. 
Laws 1879, p. 410, c. 299), which validated in terms that contract. 

It is claimed, also, on the part of the défendant, that this was only 
a company authorized to establish and operate street cars run by 
the motive power which is mentioned in that contract, either animal 
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or pneumatic power, and that, when it ceased to use that power, ît 
ceased to be the same corporation, that it gave up its corporate rights, 
or its contract rights under that ordinance by ceasing to use that 
particular kind of power. My conclusion is différent from my reading 
of the contract. There is no doubt that at the time this contract was 
entered into and this ordinance was passed and accepted by the street 
car Company it was understood that the street car service to be es- 
tablished under it would be one in which the cars would be propelled 
by animal power. It was provided it should be either by animal or 
pneumatic power. I think the statement of Judge Koon is true that 
pneumatic power was something that was somewhat fanciful at the 
time ; that it had not been tried for such purpose. I never knew of its 
being tried for a purpose of that kind. I do not understand how such 
a power could be made applicable to the propulsion of a street car. 
Pneumatic power is something that is done by compressed air; but 
how it can be compressed and applied to such a use I do not under- 
stand. Still this contract does seem to contemplate that such power may 
be used. It does contain provisions which shows it was contemplated, 
and also that they might change the kind of power to be used, for it 
says: 

"No propelllng power or macliinery of any sort should be used after it 
should prove to be a public nuisance." 

This provision follows immediately after the words that provide for 
the use of such power. Then it provides, also, that the street car Com- 
pany should connect with other street car companies, but they shall 
permit no locomotive, freight, or passenger car, such as are usually 
run over the gênerai railways of the state for the transportation of 
freight and passengers, to be used unless authorized by the city coun- 
cil. It contemplâtes that even those may be used if authorized by the 
city council, "and that the said Minneapolis Street Railway Com- 
pany, and any other street railway company which the council may 
charter under section 3 of this ordinance shall each allow the other 
to connect with and jointly use such portions of the track belonging 
to each as the convenience of the traveling public may require, upon 
such équitable terms as may be agreed upon" between the parties. 
There is some provision that they shall only allow cars from other tracks 
to come on their railway track that are propelled by such power as the 
council — 

Judge Koon: It is the earlier part of section 4 judge. "Said Com- 
pany may connect with any other railway upon which power is used 
similar to that authorized to be used on street railways by the city 
council." It is just above where y ou commenced to read. 

The Court: That is it. It does not confine them to cars that are 
run by animal and locomotive power, but to such as may be au- 
thorized to be used on street railways by the city council. It contem- 
plâtes that the city council may authorize différent kinds of power to 
be used. I need not refer to the provisions of this ordinance in re- 
spect to the rates of fare. It has been discussed so much and is so 
well understood by counsel and anybody listening to the argument 
hère. The provision is, in short, that the street railway company may 
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fix the rate of fare, the rates that shall be paid for fare, but shall not 
charge more than five cents for each passenger. It also provides that 
the city council may, at the expiration of five years, and at terms of 
five years thereafter, fix the fare so that such sum shall be just and rea- 
sonable, providing it shall not reduce the fare below five cents over 
any one continuons line. 

New, that contract, as was said, was validated by the acts of the 
Législature of 1879, and counsel for défendant adrnits that it was a 
valid contract, and as long as the corporation of the complaint con- 
tinues, so far as it has not been changed by the parties, the ordinance 
of 1878 may properly be considered as to the power to be used, as it au- 
thorized the construction of a single railroad commencing at the inter- 
section of Nicollet avenue and Thirty-First street, and thence on First 
Avenue South, and thence from First Avenue South to Grant street, 
thence from Grant street to Nicollet avenue, thence on Nicollet avenue 
to the Southern limits of the city, with ail turnouts, switches, and other 
appurtenances which may be convenient and necessary to operate such 
line of railway by animal, steam, or other power, so that, notwithstand- 
ing the ordinance of 1875, the council assumed the power under that 
to authorize the use of other power upon spécifie portions of the street 
railway. Of course, in this particular ordinance it reserved the right 
to prohibit the use of steam on any part of that line which it deemed 
would subserve the public good by such prohibition, and that was also 
one of the ordinances which was validated by the act of March 4, 1879. 
My construction of that contract is, so far as the power is concerned, 
that the street railway agreed to use either animal or pneumatic pow- 
er in the running of the railway, but there was nothing in that con- 
tract which would prohibit both parties to that contract, the street 
railway and the city together, from changing that provision, and, if 
they should find that some other power was désirable to be usea 
instead of either horse or pneumatic power, from agreeing that such 
power should replace the old power and be used instead. In other 
words, there is nothing in that contract that makes it différent from 
other contracts, or which prohibits the parties to the contract, if 
they both agrée, from changing it in any respect. The parties to the 
contract might change it by rautual agreement; but one party alone 
could not change it, of course, without the consent of the other. 

Perhaps the only remaining proposition is whether this contract 
was changed by consent of the parties by the ordinance of September 
19, 1890, which ordinance was accepted by the street car company, 
and which contained very many provisions which I need not refer to, 
because it is only claimed that this portion of the contract fixing the 
fare was changed by the eighth section of that ordinance, and which 
provided that: 

"In the construction, maintenance and opération of said lines of railway 
said Minneapolis Street Railway Company, Its suceessors and assigns, shall 
at ail times be subject to ail the conditions and limitations and other provi- 
sions of an ordinance entitled 'An ordinance authorlzing and regulating the 
street railways in the city of Minneapolis, passed July 9, 1875, and approred 
July 17, 1875, as the same has been amended and is now in force' [that is, 
the original ordinance] and ail other ordinances of said city now in force, 
or hereafter adopted, so far as is applicable," 
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Now, it does not seeni to me that this touches the rates of fare at 
ail. It says "in respect to cbnstruction"^hat is not fare. "Mainte- 
nance"— that is not fare. "And opération." That is, how the cars 
shall be run and what shall be done in resptect to that by the street 
railway company. The company shall be bound by the provisions of 
this original ordinance and other ordinances amendatory thereof, and 
ail other ordinances of said city "now in force, or hereafter adopted, 
so far as applicable." Now, that is true. So far as relates to con- 
s'triiction, maintenance, and opération of thèse lines, the street car 
company is, by the provisions of this ordinance, and its acceptance of 
this ordinance, bound, and it is subject to ail thèse things; but there 
is nothing in tiiis that would bind it to that change as to fares nor 
permit the council to make such change, nor agrée to be bound by any 
change that the council might thereafter make with référence to the 
right of the street railroad company to collect fares. That in the orig- 
inal ordinance is a distinct provision. It cornes under section 8 of the 
original ordinance, and is a separate provision in respect to fares and 
the right of the company to collect fares. This provision in section 
8 of this ordinance of September 19, 1890, bas no référence to fare at 
ail, but has référence to other subjects, and it certainly is a rule which 
the most vague ideas of equity would consider necessary to be ap- 
plied, that there should be no f orced construction of language of that 
kind used to broaden it and extend it to subjects which, apparently, 
were not by the parties intended to be included under it. It must be 
plain that both parties would understand naturally the scope and 
meaning of a provision of that kind, as not referring to fares, and the 
language must be such that the court could say that the parties must 
havé understood that it did cover the subject of fares, or else it does 
not cover that subject. If there were other ordinances which were 
proper to be referred to in such a way relating to the construction, 
maintenance, or opération of the road, entirely différent from a matter 
of fares, and this gênerai statement that ordinances in the future might 
be passed relatihg to the same subject, and, so far as applicable, would 
be binding upon the company, but would not by any reasonable or 
fair or honest construction be held to include the provision of this 
original contract in respect to fares. That was too important a matter. 

It seems to me that the gênerai rule laid down by the Suprême 
Court of the United States in thait Détroit case which has been cited 
on both sides is very clear on that subject. So in some other of the 
cases that hâve been cited. T think that the gênerai and fair under- 
standing applied to contracts would exclude any such thought as that 
the idea of the subject of fares was contemplated by anything stated 
in that ' section. Therefore I shall hold that that section does not, 
and did not, authorize the city of Mirineapolis on the 9th of Feb- 
ruary last, or now, or at any time, to change or legislate upon the 
question of what feduced fares the complainant was entitled to collect 
for its compensation for the carriage of passengers upon its cars. ' ; 

The resuit of ail this is that I think the injunction must issue as 
prayed for in the complaint. I hâve gone over thé subject as far as 
seems necessary. 
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In re SOUTHERN PAO. CO. et al. 

(Circuit Court, N. D. Califomia. August 12, 1907.) 

No. 14,269. 

1. Aebitbation and Awaed— Consteuction of Aebitbation Ageeement— 

ScoPE or Questions Submitted. 

An agreement for arbitration between a rallroad Company and the 
Order of Railway Telegrapbers, under Act June 1, 1898, c. 370, 30 Stat. 
424 [U. S. Comp. St. 1901, p. 3205], proyiding for arbitration of différences 
between Interstate carriers and their employés, provlded for the submis- 
sion, among others, of the question "whether members of the order of 
rallroad telegrapbers In the employ of the employer shall leglslate for 
train dispatchers respectlng rates of pay and hours of service or other- 
wlse." Ùeld, that sueh question was not limlted to an Inqulry as to 
whether the train dispatchers in the service of the employer had au- 
thorlzed the order or Its eommlttee to represent them in the arbitration 
proceedlngs, whlch was merely a matter of agency, but that It covered the 
broader question, as to whether they should be represented generally in 
their negotlatlons and dealings with the employer In respect to rates of 
pay and hours of service by the body of Its employés who were members of 
the order, or should be separately represented, and that the board of arbi- 
tration properly admltted évidence ofEered by the employer to show the 
nature of their duties, and that their relation to the employer and to Its 
service to the public was différent from that of ordinary telegrapbers. 

2. Same— Arbitration of Labob Disputes— Fédéral Statute. 

An arbitration of différences between an Interstate carrier and its em- 
ployés, under Act June 1, ]898, c. 370, 30 Stat. 424 [U. S. Comp. St. 1901, 
p. 3205], is essentially a common-law arbitration, and rests solely on the 
written agreement of arbitration entered Into by the parties, which limits 
and détermines, not only the rights of the parties thereto, but also the ex- 
tent of the powers of the arbitrators, and It is to be construed in accord- 
ance with the rules governing the construction of contracts, rather than 
those applicable to pleadings. 

3. Same — Construction op Agreement. 

A written contract inter partes, as an agreement for arbitration stat- 
Ing the questions to be submitted and determined, must primarily be In- 
terpreted by its language taken in its ordinary and accepted meaniug, and. 
If that language is plain and unambiguous in itself, there is no room for 
construction, but it wlll be held to mean preclsely what its tei-ms imply. 
It is only when the language is susceptible of more than one construc- 
tion that the Intent or understandlng of the parties may be inqulred into, 
or that évidence of the surrounding clrcumstances may be resorted to. 

4. Same— Scope or Questions Submitted. 

An agreement for arbitration, under Act June 1, 1898, c. 370, 30 Stat. 
424 [U. S. Comp. St. 1901. p. 3205], between a rallroad company and the 
Order of Rallroad Telegrapbers whose members employed by the company 
were working under a schedule agreed to between the parties fixing rates 
of pay and hours of service, which submitted as one of the questions to be 
arbitrated "the question of eliminatlng from the opération of the schedule 
certain important agencles where the duties of soUeiting traifHc are para- 
mount," Is not ambiguous in respect to such question, which is clearly 
limlted by terms to "agencles where the duties of soliciting tralBc are para- 
mount," and cannot be broadened by construction to authorlze the board of 
arbitrators to conslder and détermine whether ^he schedule shall apply 
generally to "station agents whose regular duties do not Include télégraphie 
work and whose annual earnings • * * equal or exceed" a certain 
sum. 
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5. Same— Entby of .Tudgment on Awaed. 

In an arbitration proceeding to settle différences between an Interstate 
carrier and its empioyês, under Act June 1, 1898, c. 370, 30 Stat. 424 [U. 
S. Comp. St. 1901, p. 3205], wlilch provides In section 4 for a liearlng by 
tlie Circuit Court on exceptions to the award, and also for an appeal f rom 
the court's décision within 10 days, judgment on the award cannot be en- 
tered by tiie court until after tlie appeal lias been determined, or until 
after the time for taking an appeal has expired. 

On Exceptions to Award of Arbitrators. 

A. A. Moore, Stanley Moore, and O. D. Richardson, for Southern 
Pacific Co. 
Herman G. Walker, for the Order of Railroad Telegraphers. 

VAN FLEET, District Judge. This is a proceeding in arbitration 
between the above-named parties, had in pursuance of the provisions of 
an act of Congress entitled "An act concerning carriers engaged in 
interstate commerce and their employés," approved June 1, 1898 (chap- 
ter 370, 30 Stat. 424, et seq. [U. S. Comp. St. 1901, p. 3205]), com- 
monly called the "Erdman Act." The proceeding was initiated by a 
formai contract or agreenient entered into between the parties at the 
city of San Francisco on the 14th day of February, 1907, providing 
for a board of arbitration to be appointed in conformity with the act 
to hear and détermine the controversy, and which contract, with other 
matters not necessary to recite, sets forth in exact and précise terms 
the questions or issues to be submitted to such board. In this contract, 
as in the act, the railroad company is designated and referred to as the 
"employer" and the order of telegraphers as the "employés" ; and, for 
convenience, those désignations will be hereafter employed in this 
opinion. 

The contract provides that there shall be submitted to the board of 
arbitration therein provided for four several questions or issues, as con- 
stituting the subject of inquiry and adjudication, and those issues are 
thus stated: 

"The questions submitted to arbitration are: (a) Whether members of the 
Order of Railroad Telegraphers In the employ of the employer shall legislate 
for train dispatchers respecting rates of pay and hours of service, or other- 
wise. (b) The question of réduction of hours of service on Sundays for em- 
ployés, (c) The question of percentage and gênerai increase in salaries of em- 
ployés, (d) The question Of eliminating f rom the opération of the schedule 
certain important agencies where the dutles of solieiting trafflc are paramount." 

Upon thèse issues a hearing was had and a large amount of évi- 
dence taken, covering over 1,500 pages in typewriting and a great 
volume of exhibits, and the board thereafter, in due time, answering 
the questions propounded in the order , in which they are above set 
forth, found and awarded: 

"(a) That the members pf the Order of Railroad Telegraphers in the em- 
ploy of the employer shall not legislate for train dispatchers regarding rates 
Of pay and hours of service or otherwise. 

"(b) That the regular hoùrs of service on Sundays shall be one-half the regu- 
lar hoùrs of labor on other days, prOvided that at any station, where it is 
Impracticable or inconveiiient for the employer to arrange the service so as 
to reduce Sunday labor to one-half time, he may arrange to give the einployés 
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leave of absence and full pay for 26 days per annum, at such tlme or times 
as will cause the employer and the public the least inconTenienee. 

"(c) That the percentage of gênerai increase in salaries of employés shall 
be seven and one-half (7%) per cent., and that the apportionment of this 
gênerai increase among divisions and subdivisions of the employer's Unes 
shall be such as may be mutually agreed upon by the employer and the Order 
of Railroad Telegraphers. 

"(d) That the appointment of station agents whose regular dutles do not 
Include télégraphie vcork, and -whose annual eamings in the lorin or salaries 
and commissions equal or exceed $1,300, shall not be controUed by the schedule 
or agreement between the employer and the Order of Railroad Telegraphers." 

The act provides (section 3, subd. 2) : 

"That the award and the papers and proceedings, Ineluding the testimony 
relating thereto, certifled under the hands of the arbitrators, and which shall 
hâve the force and effect of a bill of exceptions, shall be flled in the clerk's 
office of the Circuit Court of the United States for the district wherein the 
controversy arises or the arbitration is entered into, and shall be final and con- 
elusive upon both parties, unless set aside for error of law apparent on the 
record," 

In accordance with that provision, the record therein designated, 
duly certifled as required by the act, was flled in the clerk's office of 
this court on April 6, 1907, 

The act further provides (section 4, par. 1) : 

"The award belng flled in the clerk's office of a Circuit Court of the Unit- 
ed States, as hereinbefore provided, shall go into practical opération and judg- 
ment shall be entered thereon accordingly at the expiration of ten days from 
such flling unless within sufh ten days either party shall file exceptions thereto 
for matter of law apparent upon the record, in which case said award shall 
go into practical opération and judgment be entered accordingly when such 
exceptions shall hâve been flnally disposed of, either by said court or on ay- 
peal therefrom." 

In pursuance of this last provision, the employés, through their coun- 
sel, on April 16, 1907, flled in this court exceptions to the finding and 
award of the board of arbitration made in response to issues A and D. 
The spécifications against finding A are that the award is contrary to 
law, that it is not supported by the évidence, and that the board erred 
in the admission of any évidence under said issue, except évidence as to 
train dispatchers in the employ of the employer being members of the 
order of employés, and évidence as to the authority given by a ma- 
jority of the train dispatchers to employés to represent them in legis- 
lating with employer respecting rates of pay, hours of service, and 
otherwise, as stated in said clause A. The spécifications against find- 
ing D are that the award is contrary to law ; that it is not supported 
by the évidence; that the board erred in admitting évidence pertain- 
ing to matters outside of and not responsive to the questions submit- 
ted under said issue; and, lastly, that the flnding is not responsive 
to the question submitted by the agreement of arbitration, but attempts 
to décide questions which were never submitted for décision, and 
thereby the board exceeded its jurisdiction. Subsequently, on April 
23d, the employés served and filed a notice of motion that they would 
apply for the "entry of judgment of said court on awards made by 
said arbitrators on the respective questions submitted to said board of 
arbitration under clauses B and C of said agreement of submission, 
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and that thé s^î'd judginent, so far as the same may apply to the said 
awards under said clauses B and C, respectively, may take effect and 
be in force from and after the 17th day of April, 1907." This motion 
and the exceptiofts above noted were therçafter heard by the court and 
submitted togé&eï*, and présent the questions to be determined herein. 
- 1. The recoïd'jdiscloses that the controversy involved in the arbitra- 
tion grew eut of antécédent negotiations had between the parties, the 
employés reprësënted by their "General Committee" and the employer 
by certain of its officers, in an effort to bring about certain modifications 
in the schedule or agreement designated "Rules and Régulations of 
Pay of Telegrapliers," then in force between the parties, commonly 
referred to as the "Schedule; of 1903," the date of its adoption. Thèse 
negotiations, Which had beeh in progress for several weeks without the 
ability to corne to a complète adjustment of différences, finally cul- 
minated in the agreement of arbitration which forms the basis of the 
proceeding. On the hearing before the board of arbitration, the em- 
ployés took the initiative, and in submitting their case as to issue A, 
above stated, they introduced évidence showing that the train dis- 
patchers in the service of the employer on the System involved, a ma- 
jority of whom were members of the employés' order, had, by a vote 
of about two-thirds, authorized the gênerai committee of the employés 
to represent and "tegislate" for them in negotiations "in securing a new 
contract with t^ie, Southern Pacific Company." Thèse authorizations 
were in writing in the form of letters and telegrams, and, while vàrying 
shghtly in phraseology, were ail of the same gênerai import. They 
also introduced évidence tending to show the nature of the duties of 
train dispatchers^ their status as employés, and the gênerai mode of 
performing their service; and also showed that, under the existing 
schedule, the employés had, for a period of some eightyears, been rep- 
resenting and legislating for the dispatchers in ail negotiations of the 
kind. The employer did not attempt to rebut the évidence as to the fact 
that the dispatchers had given the erriployés authority to act for them, 
but Was permitted on its part, over the objection of employés, to intro- 
duce évidence, largely expert or opinion in character, tending to show, 
that a train dispatcher is an entirely différent functionary from a teleg- 
rapher or "opefator" so-called ; that, while the dispatcher may be an 
opèfator, he is hot necessarily such, his duties being very dissimilar in 
character, largdy administrative, and of much greater importance, not 
only to his employer in carrying on the service, bût to the saf ety and 
corivenience of thè public; that he stands in a différent relation to his 
employer, as well in fact as in law, representing him in the discharge 
o£ his duties aS an alter ego or vice principal in his relations with other 
employés; and, finally, that the feature of the schedule in force per- 
mitting the employés' order to legislate for the dispatchers as to rules 
(jf èmployment and rates hi wages had been found to work very un- 
sâtiàfactorily' and injuriously to the service, and was a rule which 
did'not obtaih on the lines Of any other gênerai System. 

The objection urged by the employés to the action of the board 
ànder this issue,' and thé only ppint made under their exceptions 
thereto, is that ail' the évidence thus âdmitted in behalf of the employer, 
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so far as it affected that particular issue, was wholly irrelevant and 
incompétent, and outside the issue ; that the sole question involved in 
that issue, when properly construed, was whether the employés had 
been duly authorized by the train dispatchers to "legislate" for them 
respecting rates of pay, etc., and to represent them in the arbitration 
proceeding ; that the moment such authorization was made to appear 
by the évidence the inquiry under this issue was closed, and the 
board was without authority to go further, but was bound to find the 
issue in the affirmative. But manifestly the language of that issue 
will not support this construction. It may be conceded that the con- 
tention is correct as to the merely incidental right of the employés 
to represent the dispatchers before the board of arbitration. That was 
purely a question of agency, and the dispatchers had a right perhaps 
to delegate it to any one they saw fît, regardless of the wishes of the 
employer. In fact, while some objection appears to hâve been made by 
the employer before the board of arbitration, it was overruled, and is 
not now being insisted upon. But the question whether the order "shall 
legislate for train dispatchers respecting rates of pay, hours of service, 
or otherwise" involves more than a mère question of agency, where 
the will and désire of the party conferring the power is alone to be 
considered. The language of the question is in the future tense, 
and very clearly involves a question of principle or policy afïecting 
the relations of the parties and the methods of conducting the deal- 
ings of the employer with its dispatchers ; whether, in other words, it 
shall for the future be permitted to deal with them directly, or shall 
be subject to the control of a third party, in establishing the rules, 
régulations, and rates of pay that shall obtain in their service. This 
was a question in which both parties to the controversy were at least 
equally interested, and one upon which it was very evidently the pur- 
pose of the framers that both parties should be heard. Had it been 
the purpose to submit the simple inquiry whether the employés had 
beeti empowered by the dispatchers, the issue, if put at ail, would 
doubtiess hâve been framed very differently; but, moreover, it would 
be convicting both parties to the controversy of a pièce of idle foUy 
to hold that they intended to submit to arbitration a mère question of 
fact so easily ascertainable. It is not contended that the character of 
the évidence was improper, if it was admissible at ail, nor that it was 
not sufficient to sustain the finding, if the board's interprétation of 
the issue was the proper one. I am satisfied that the construction 
adopted by the board as to the nature of the question was correct, and 
that the exception cannot be allowed. 

3. The only ground of exception to finding D which I deem it nec- 
essary to notice is whether the facts found thereby' are within the 
issues submitted by the agreement. A différence arose between coun- 
sel of the respective parties in the hearing before the arbitrators, as 
to the meaning of question D as stated in the agreement, and as to 
the scope of the inquiry thereunder. The employés were confining 
their investigation purely to the literal terms of the question by in- 
quiring as to the number and location of stations or agencies where 
the paramount duty of the agent was that of soliciting traffic. The 
employer objected that this was unduly restricting the inquiry un- 
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der that issue; that its real meaning, and the question Jntended to 
be thereby submitted, was as to the élimination from the opération of 
the schedule and the rule of seniority therein provided of stations or 
agencies, termed "starred stations," where the business of the com- 
pany was such that the other duties of the agent were more important 
than telegraphing, where it was necessary to employ as agents men 
apt in business methods, familiar with traffic conditions, able success- 
fully to solicit and gain business, superintend the men under their 
charge, look after the opération of freight and warehouses, handle 
and sell tickets of ail kinds, and transact other commercial business — 
stations, in other words, where such qualities in the agent were of 
more essential considération than his ability as an operator. And it 
was urged that, if the issue had been misunderstood, it should be 
amended or cleared up ; and the board was requested to make a ruling 
for the guidance of the parties as to its interprétation of the question. 
The employés took the ground that there could be no misapprehension 
of the meaning of the question, that it was to be interpreted by its 
terms and the inquiry restricted, as therein specified, to agencies where 
the chief or paramount duty of the agent was soliciting traffic; and • 
they objected to any amendment or any such construction thereof, 
as suggested by the employer, as being equally without the power 
of the board. After some considérable argument the board requested 
the parties each to iîle in writing his interprétation of the question for 
their information, and that it would then détermine its meaning. 
This request was complied with by the employer, but the employés de- 
clined, upon the ground that they regarded the language of the issue 
as free from ambiguity, and preferred to stand upon its terms. 

Thereupon the arbitrators, by a majority vote, ruied, in efïect, that, 
while they could not amend the language of the question, it should 
be construed substantially as covering the ground contended for by 
the employer; and they permitted the évidence to take that scope. 
This action and the finding, made in response to the issue as thus 
construed, forms the basis of the exception to that feature of the 
award; the employés contending that the construction thus put up- 
on the issue was wholly unwarranted and the finding thereunder not 
responsive to the question submitted, but entirely outside the issue 
and void. The employer contends, on the other hand, that the con- 
struction of the issue was fairly deducible from the terms of the 
agreement, but, if not, that it was perfectly compétent for the board, 
in determining what the parties intended, to look to the negotiations 
leading up to the agreement, and that, viewed in the light of those 
negotiations, the ruling of the board was right, and its finding entirely 
responsive to the issue submitted. At the outset it may be remarked, 
in response to certain suggestions made at the argument, that the 
proceeding has its inception in and rests solely upon the agreement of 
arbitration entered into between the parties; that it is by the terms 
of that instrument, when properly construed, that not only the rights 
of the parties thereto, but the extent of the powers oi the arbitrators 
thereunder, are to be limited and determined. The act puts the arbi- 
tration proceedings therein provided for in no différent category in 
this respect than the ordinary common-law arbitration. Moreover, 
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while the proceeding is judicial in character, the relation of the par- 
ties is purely a contractual one, and in no respect, other perhaps than 
in the application of the rules of évidence, does the proceeding par- 
take of the nature of a civil action. Therefore the rules of con- 
struction and interprétation applicable to contracts rather than those 
applicable to pleadings obtain. Nor is there anything in the act in- 
dicating, as suggested by one of the parties, that its provisions, either 
as to the requirements of the agreement for arbitration or the pro- 
ceedings thereunder, are to be tested by any différent or more libéral 
rules of construction than those applicable to other contracts or pro- 
ceedings of a similar nature. 

We are therefore to hâve resort, in determining the purpose of the 
parties under this agreement, to those usual and well-established canons 
of construction applicable to contracts generally; and, applying those 
principles, I am satisfied that, taking the language of the contract 
alone, the finding made in response to question D is not responsive 
to the issue thereby submitted. One of the cardinal rules for the in- 
terprétation of an instrument inter partes is that primarily it must be 
interpreted by its language, taken in its ordinary and accepted mean- 
ing, and, if that language is plain and unambiguous in itself, there is 
no room for construction, but it will be held to mean precisely what 
its terms imply. Very obviously this rule was violated in the con- 
struction placed by the arbitrators upon this feature of the agreement. 
The question related solely to agencies "where the duties of soliciting 
trafhc are paramount." Nothing could well be plainer than this lan- 
guage. It is in no sensé ambiguous, and there is nothing in itself nor 
elsewhere in the contract to indicate that it was employed in any tech- 
nical sensé, or otherwise than according to its ordinary import. It 
referred, neither directly nor by implication, to the character of agen- 
cies described in the finding, and the finding says nothing about the 
character of agencies referred to in the question. Counsel for the 
employer urge that the finding need not follow the précise terms as to 
descriptive words employed in the question, that it is sufficient if the 
finding involve in substance the issue submitted, and that every in- 
tendment is to be indulged that the award is responsive to the sub- 
mission. This is perfectly true, but it does not mean that the ordinary 
rules of construction may be set aside nor the plain import of lan- 
guage ignored, nor that the contract may be given an interprétation 
it will not bear, merely because in the judgment of the board it did not 
cover ail that the parties should hâve included in it. 

Counsel also insist that the terms of the contract must be construed 
with référence to the circumstances and the spirit in which they were 
understood by the parties at the time when they wefe employed, and, 
for this purpose, the antécédent negotiations and respective claims 
of the parties may be looked to. The gênerai rule in this regard is 
that if the language of a particular clause or feature of a contract is 
plain, explicit, and unambiguous, not involving an absurdity on its 
face, and not répugnant to the context, the meaning of that language 
cannot be controverted or afïected by évidence either of the surround- 
ing circumstances or of the understanding of the parties. What the 
court is to ascertain is, not what the parties may hâve meant or in- 
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tended, but what is the meaning of the words they hâve used. It îs 
only when the language is susceptible of more than one construction 
that the inteiit mày be inquired into. Springsteen v. Sanson, 33 N. 
Y. 703; Johnson v. N. W. Ins. Co., 39 Wis. 87; Maryland v. Rail- 
road Co., 89 U. S. (22 WaU.) 105, 22 L. Ed. 713. In the last case, 
quoting from Lord Denman in Aspdin v. Austin, 5 Adol. & El. 671, 
it is said: 

" 'U'heré nartles hare entered into wrltten engagements wlth express stipula- 
tions, it is manifestly net désirable toextend tliem by any Implications. The 
presumptlon is tliat, liaving expressed some, they expressed àll tlie conditions 
by whlcn ttiey intend to be bound under tbat instrument. It is possible that 
each party to the présent instrument may bave contracted on the supposition 
that the business would in fact be carried on and the service in fact be con- 
tinued during three years, and yet neither party be vcilling to bind themselves 
to that efect; and it is one thing for the court to effectuate the intention of 
the parties to the extent to which they may bave even imperfectly expressed 
themselves, and another to add to the instruments ail such covenants as upon 
a full considération the court may deem fittlng for completing the Intention 
of the parties, but which they, elther purposely or unintentlonally, hâve omit- 
ted. The former Is but the application of a rule of construction to that which 
is written. The latter adds to the obligation by which the parties hâve bound 
themselves, and Is, of course, qulte unauthorized, as well as liable to great 
practical Injustice in the application.' " 

But, if we were to resort to the negotiations in this instance, we 
should not be aided. The particular feature of those negotiations 
upon which counsel rely as showing the real inquiry intended to be 
submitted under question D is a letter written by the employer to the 
gênerai committee of the employés' order, dated January 17, 1907, 
and with other correspondence and matter relating to the negotia- 
tions, included in what is referred to in the record as the "Blue Book." 
In this letter the employer stated the réservations it desired at that 
time to make in the existing schedule, substantially as it now claims 
they were intended to be covered by question D; and it is insisted 
that the question is to be interpreted in the light of this letter. But 
the fallacy of this is apparent when it is noted that this letter was 
written nearly a month prior to the exécution by the parties of the 
agreement of arbitration, and there is absolutely nothing in the so- 
called "Blue Book" or elsewhere in the record to show, on the one 
hand, that the employés ever àccepted the suggestions made in that 
letter, or, on the other, to négative the very strong inference to be de- 
duced from îts executing the agreement in its présent form, that 
the employer entirely abandoned the terms of its proposition made in 
the letter and acceded wlth open eyes to the terms as stated in the 
contract. The presumption, in the absence of fraud or mistake, is, 
of course, that the contract expresses the stipulations in the terms in 
which both partiel understood them. This being the State of the rec- 
ord, there is pothîng in the prior negotiations which can be looked to 
in îid of the interprétation of the question. But, moreover, counsel 
for the employer hâve very conclusîvely answered their présent con- 
tentiori agairi^st themselves. Very early in the taking of testimony 
before the boa:rd this "Blue Book" wa^ oflEered in évidence by counsel 
for the employés for the purpose, ampng others, as stated by hîm at 
the time, of tiirowing light upon this very question of the construc- 
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tion to be put upon question D ; the "Blue Book" constituting, as he 
suggested, the basis of the negotiations leading up to the contract. 
But the offer was strenuously objected to by the employer for any 
purpose; one counsel urging: 

"That any prior negotiations between the employer and employé would 
shed no light on this controversy. It would tend to cloud the issue. There- 
fore it Is immaterial. The rule of law Is that an offer to compromise or prier 
negotiations are not admissible in évidence at ail. In other words, the court 
goes rlght to the merits of the présent transaction. For the purpose of eliml- 
nating such matters, I think the board should not consider any prior ofCers 
or counter offers on the part of the employer or the employé." 

And another of counsel used this language : 

"The fundamental error lies in counsel's statement that thèse antécédent ne- 
gotiations are the basis of this arbitration. He said that and he said it qulte 
heatedly, and that is the time when I wanted to aslj hlm a question. The an- 
técédent negotiations are not the basis of this arbitration. Your honorable 
body is called together under an act of Congress. The act bas specified that 
the questions to be submitted to the board shall, with a good deal of formality, 
be stated as the basic matter invoijing the jurisdietion of a board. That has 
been done. We hâve now hère before us, in eonformity to the act, a statement 
in writing of the matters that are in issue between us. The antécédent negotia- 
tion is just as mueh shunted and pretermitted by the filing of the statement 
of the matters in issue between us under the Interstate commerce act as the 
antécédent matters are between two private litigating parties when one of 
them files a eomplaint and the other files an answer. It is theu put in issue. 
It is an error fundamental to say that the basis of this matter is anything an- 
técédent to the signing and filing of the agreemeut to arbitrate. That is the 
only limit to your jurisdietion. It not only limits, but it delimits it. Your 
jurisdietion is as broad as the matter set forth in the articles. It is no broader. 
You are a body sltting hère to détermine law and fact. You are a court. The 
learned gentleman says you cannot détermine thèse matters in issue between 
us without resorting to the antécédent negotiations. That is error. If yon 
caimot détermine it without resorting to illégal and incompétent évidence, that 
is a practical difBculty in the way, which sometimes— but rarely — happens. 
The law of convenience does not govern in judlcial matters. There could be 
a case where a party would be practically eut off by the laws of évidence of 
the State from proving a case. That is a practical difflculty. He says they 
cannot be determined without resorting to thèse writlngs, thèse printed mat- 
ters, thèse negotiations, thèse offers upon the one side and upon the other side, 
to détermine it. I submit, with ail gravity, that you can only find what the 
Issues are between us by an inspection of the four questions stated in the ar- 
ticles of agreement." 

And one of the very reasons urged at the time by counsel for em- 
ployer in support of their attitude as above stated was that there was 
nothing to show what the parties had in mind at the time of sign- 
ing the agreement but the instrument itself. As a resuit, the offered 
évidence was excluded and the board refused to consider it. At the 
argument before the court a question arose between counsel as to 
whether this "Blue Book" was not subsequently put in évidence ; coun- 
sel for employer insisting that it had been. But the record does not 
show that it was, and the book, while found among the papers, un- 
like ail other exhibits, bears no file or identification mark. For the 
reasons stated, however, it is immaterial to déterminé whether the 
évidence was before the board for its considération or not. 

It would be difficult, L think, to state the rule as applicable to this 
case more forcibly than counsel for employer hâve thus put it; and 
155 F.— 64 
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I am satisfied therefrom that the construction placed by the board on 
question D was unwarranted, and that its finding thereunder was out- 
side the issues :'sybmitted by the parties. The facts therein found, 
not being within the issues, the finding must be held nugatory and 
not binding upon either party. Bogan v. Daughdrill, 51 Ala. 313 ; 
Richardson v. Payne, 55 Ga. 167; Gordon v. Tucker, 6 Me. 247; Mc- 
Bride v. Hogan, 1 Wend. (N. Y.) 326; Bullock v. Bergman, 46 Md. 
270. 

3. As to the motion for Judgment on findings B and C, it is at least 
doubtful if, under this act, a judgment can be had on part of the 
award when a part is set aside; and it is likewise doubtful, inde- 
pendently of the act, whether under the gênerai rules applicable to 
proceedings of this character the issues submitted hère are not so in- 
terdependent and inseparably a part of one controversy that they 
must ail stand or fall together. But, if I am correct in my reading of 
the act, the motion is prématuré, and those questions not now before 
the court. As we hâve seen above, the act provides that, where ex- 
ceptions are filed to the award, it shall go into effect, "and judgment 
be entered accordingly when such exceptions shall hâve been finally 
disposed of, either by said circuit court or on appeal therefrom." The 
same section further provides: 

"At the expiration of ten days from the décision of the Circuit Court upon 
exceptions talten to said award, as aforesaid, judgment shall be entered in ac- 
cordance with said décision, uniess during said ten days either party shall ap- 
peal therefrom to the Circuit Court of Appeals. * * * ïhe détermination of 
said Circuit Court of Appeals upon said questions shall be final, and being 
certified by the clerk thereof to said Circuit Court, judgment pursuant thereto 
shall thereupon be entered by said Circuit Court." 

From thèse provisions, it would seem that it is not contemplated by 
the act, where exceptions are urged against the award, that judg- 
ment shall be entered by the Circuit Court until the expiration of 10 
days after the décision on the exceptions. If no appeal has then been 
taken from such décision, judgment shall be entered, either putting 
into effect or setting aside the award as the circumstances may war- 
rant. If within the 10 days, however, an appeal be taken, then the 
entry of judgment must await the détermination of such appeal, when 
final judgment may be entered pursuant thereto. Very evidently the 
act does not warrant a piecemeal judgment such as contemplated by 
the motion; but one final judgment, which shall be determinative of 
the whole matter. 

Having in view the very commendable object aimed at by the act, 
I regret much the necessity of reaching a conclusion the resuit of 
which, if sustained, will be partially, if not entirely, to set at large the 
différences between the parties out of which the controversy arises. 
The évident purpose of the law was to afford a ready, summary, and 
speedy method of amicably adjusting labor disputes arising between 
the class of employers and employés to which it applies; and, the 
case beirig a pioneer thereunder, a more satisfactory resuit of its op- 
ération would hâve been désirable. There are certain features of the 
act, however, which, although doubtless intended to add to the simplici- 
ty of the procédure provided therein, are calculated to resuit, as in 
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this case, in making cumbersome and burdensome îts opération, and 
to largely négative and defeat the object of a speedy détermination of 
a controversy. As noted above, the entire record — ^papers, testimony, 
and exhibits — consisting in this case of something over 3,000 pages, 
is treated as a bill of exceptions for the purpose of review in this 
court. This would not be so objectionable in itself if there was any 
requirement at the hands of the excepting party of presenting a spécifi- 
cation of the errors relied upon in some such form as would def- 
initely point out the objections involved in the exceptions. In this in- 
stance, the exceptions filed -were in the most gênerai ternis, with no 
attempt therein or in the brief of counsel to point out the particular 
page, or even the volume in which any obnoxious évidence or ruling 
was to be found. As a resuit, the évidence upon ail the issues being 
interrrtingled, the court has been put to the necessity of searching 
through the entire record at the expense of much valuable time, and 
the great and unnecessary delay of its conclusion. This resuit could 
be avoided, either by providing, as in other instances, for a bill of ex- 
ceptions presenting only the spécifie errors relied upon, or by a pro- 
vision requiring the party excepting to the award to file such a spécifi- 
cation of errors as would serve to point more particularly the rulings 
complained of. 

For the reasons above stated, the exceptions to finding A will be 
overruled, the exception to finding D will be sustained, and the mo- 
tion for judgment will be denied. Let an order be entered to that 
efïect. 
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ROSS V. ULMAN et al. 

(Circuit Court, S. D. West Virginia. August 15, 1907.) 

1. Equitt— Ceoss-Bill— Suit Between Tenants ra Common. 

Whlle a eross-bill cannot be maintainert in a suit after it has been set- 
tled, a tenant in common who has been impleaded in a suit between the 
co-tenants to cstablish the interest of eaeh and !>btain partition, and whose 
Interest is admitted by the pleadings, cannoi be deprived of the right 
to file a cross-bill therein at any time it may become necessary to protect 
his interest in the property by a settlemeut between bis eo-tenants. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 19, Equity, § 465.] 

2. Same— Bbinging in New Parties by Ceoss-Bii,i,. 

New parties may be brought in by a cross-bill which seeks aflBrmatlve 
relief, and Is not merely défensive, when they are necessary to the grant- 
Ing of such relief. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 19, Equity, § 467.] 

3. COUBTS— JUBISDICTION OF FeDEBAL CODETS— ANCILI.ABY PEOCEEDINGS. 

A résident of the District of Columbia, although not a citizen of a state 
wlthln the constitutlonal provision givlng the fédéral courts co?nizance 
of suits between cltizens of différent states, may maintaln a crossbili 
In a suit In such a court for relief which is ancillary to that sought in the 
original suit; the cltizenship of the parties in such case being immaterlal. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 801. 

Supplementary and ancillary proceedings and relief, see note to Toledo, 
St L. & K. 0. R. Co. V. Continental Trust Co., 36 C. C. A. 193.] 
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In Equity. On demurrers by Alfred J. Ulman, the Crozer Land 
Association, and the Pocahontas Coal & Coke Company to the cross- 
,bill of Samuel Ross. 

At August rules, 1889, In the circuit court of McDowelI county, W. Va., Al- 
fred J. Ùlman flled tiis bill against William R. laeger, William G. W. laeger, 
Llndon Kent, S. O.. Neal, Enoch Totten, Heniy S. Parmalee, trustée, Charles 
Benjamin WilUenson, Charles P. Jenney, trustée, and Charles C. Harrison, 
and at September rules following he iiled an amended blll against the same 
parties and one Elias Adler, in which he allèges, substantially, that on the 
24th day of December, 1872, the défendant William R. laeger was the owner 
of a tract of 150,000 acres of land, known as the "Robert Pollard survey," 
chiefly situate, lying, and being in thé county of McDoweli, W. Va.; that the 
sald William K. laeger on that day sold and conveyed to hlm, as tenant in 
comnion, one undivided fourth thereof by a deed of record iu said McDowelI 
couiity; that the land was entered upon the assessor's boolis in the name of 
himself and the said W. R. laeger in the year 1873, and returned delinquent in 
their names for the nonpayment of taxes for that year, and, not having been 
redee'mied, was sold and purchased by the state; that at the April term, 1881, 
of the circuit court of McDoweli coimty, H. C. Auvil, commissioner of school 
lands. for said county, filed bis pétition against said 150,000 acres, asking a 
sale thereof for the beneilt of the school f mid of the state ; that prior to this 
time he, the said plaintiff, had conveyed by deed to Lindon Kent, S. C. Neal, 
and Enoch Totten one-flfth undivided of his one-fourth undivided interest in 
said land, and to said proceeding instituted he, the piaintifC, William R, 
laeger, Kent, Totten, and Neal were made parties, and such proceediugs were 
had therein that something over 7,000 acres of said land were sold by said 
commissioner of school lands and thèse sales were conflrmed; that pending 
said proceeding the said plaintiiï and William E. laeger flled their joint péti- 
tion in said proceeding, asking to redeem said iand, and also their joint péti- 
tion to remove the cause to the fédéral Circuit Court, and further took and 
obtained an appeal to the Suprême Court of Appeals from the orders en- 
tered ; that the fédéral court remanded said matter to the state court, and the 
Suprême Court dismissed said cause; that on the 8th day of February, 1883, 
the said W. R. laeger conveyed the equity of rédemption in his three-fourths 
undivided interest in said tract of 150,000 acres of land to the défendant Wil- 
liam G. W. laeger, his father, and, after varions other proceedings had, the 
school commissioner, H. O. Auvil, sold said 150,000 acre tract of land for the 
taxes due thereon, which sale at the May term, 1887, was confirmed, and sub- 
sequently said commissioner Auvil conveyed said land to W. G. W. laeger 
alone ; that such sale and conveyance to laeger alone was made without the 
knowledge or consent of plaintiff, and had only been discovered by him, plain- 
tiff, a short while before bringing this suit ; that on the 23d day of April, 1888, 
the said défendant, W. G. W. laeger, by a deed, conveyed the whole of said 
tract of land to Henry S. Parmalee, in trust to secure Charles Benjamin Wll- 
kenson $16,000, and on March 26, 1889, he made another conveyance of the 
whole of said tract to the défendant Charles P. Jenney, trustée, to secure 
Charles O, Harrison $60,000 ; that he, the plaintiff, purchased his one-fourth 
Interest from the said William R. laeger originally through Elias Adler ; that 
said William R. laeger on April 3, 1874, conveyed said one-fourth undivided 
interest to said Adler, who was simply a trustée for plaintiff, he, the plaintiff, 
having pald the purchase money, and that said Adler on July 30, 1881, con- 
veyed to him said undivided fourth, and that by this purchase and this con- 
veyance the said W. R. laeger was flrst, and the said W. G. W. laeger subse- 
•quently became, tenant in common with him in said tract of land, and that ail 
proceedings had in the rédemption of sald land were conducted by the said 
laeger on liehalf of themselves and as eo-tenant and agents of plaintiff and 
by his authority ; that the sald W. G. W. laeger repeatedly Importuned plain- 
tiff to buy his sald interest, and plaintiff had no knowledge of his purpose to 
take from the commissioneF of school lands a conveyance of the whole title 
thereto. 
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The plaintifE then charges that the purehase of said land by W. G. W. laeger 
from Oommissioner Auvil iBured to the benefit of himseU and the said laeger, 
and had the efEect to restore and reinstate the tltle to the 150,000 acres in 
them; that the deed of trust executed thereon by W. G. W. laeger to secure 
Wilkenson the sum of $16,000 had been paid ofif, and that the deed of trust 
executed by him to secure Harrison $60,000 was a sham, fraud, and device; 
that said Harrison never loaned to said laeger said sum of $60,000, but only a 
small part thereof, and that both of said trusts were talien in fraud of plain- 
tifC's rights, with full linowledge of such rights and interest; that the same 
eonstitute clouds upon his title and interest in the said tract of land. 

And the prayer of the billS are, substantially, that thèse clouds be removed ; 
that the purcliase from Auvil, commissioner, by W. G. W. laeger, be held to 
hâve been made for the benefit of himself and the plaintifC; that partition of 
the land be made, and that an accounting be had between said W. G. W. laeger 
and plaintiff on account of taxes and expenses incurred in perfecting the 
title. 

To this cause the défendant William G. W. laeger in 1880 appeared and 
flled his pétition, alleging, among other things, that the suit was wholly be- 
tv^een citizens of différent states; that each adverse party was a citizen of a 
différent state ; that the plaintiiï Alfred J. Ulman was a citizen of the state of 
Maryland ; that he, W. G. W. laeger, was a citizen of the state of Xew ïork ; 
that the défendants Charles P. Jenney and S. C. Neal were citizens of the state 
of Virginia, Elias Adler of Maryland, Parmalee, Wilkenson, and Harrison of 
Pennsylvania, Lindon, Kent, and ïotten of the District of Colunibia, but nei- 
ther had any interest in the suit and were improperly made défendants there- 
in ; that W. R. laeger was a citizen of the state of West Virginia, but had not 
any interest in the suit and was improperly made a party thereto, or, at least, 
could be considered only a formai party, and npon this pétition, against the 
protest of plaintiff, the cause was removed to this fédéral court. During the 
course of the proceeding — whether in the state court before removal or after 
is not very clear, for portions of the records in both courts hâve become lost 
or mislaid — W. G. W. laeger filed his answer and also a cross-bill. By this 
answer and cross-bill, it was made apparent that new and additional parties 
were required because of varions interests held by them, and plaintifC was 
required by order of court to file an amended bill, making, among others, 
Samuel Eoss a party défendant because it appeared that while Ulman, the 
plaintiff, pending a suit, had conveyed to Totten, Kent, and Neal one undivided 
flfth of his undivided fourth interest, and that Totten and Kent, by subséquent 
deed, had conveyed back to laeger, that, on the other hand, Neal had con- 
veyed his Interest amounting to one-eightieth share to said Ross on November 
14, 1889. This amended bill was filed on June 10, 1900, and to it Eoss filed 
his answer, settlng up his title to said one-eightieth interest, and asking that 
in any partition which might be made his said interest should be fuUy recog- 
nized and protected. 

On the 3d day of July, 1900, this défendant, Samuel Ross, flled his cross- 
bill, in which he allèges himself to be a citizen of the District of Columbia, 
against the said Alfred J. Ulman, a citizen of Maryland, the Kanawha Bank- 
ing & Trust Company, administrator d. h. n. c. t. a. of W. G. W. laeger, de- 
ceased, a West Virginia corporation, W. R. laeger, Martha G. laeger, citizens 
of West Virginia, Edwin Meyers and Anna I. Meyers, citizens of Pennsylvania, 
Samuel A. Crozer, John P. Crozer, and Mary Crozer Page, trustées of the 
Crozer Land Association, citizens of Pennsylvania, the Crozer Land Associa- 
tion, a Pennsylvania corporation, the Bouvier-Iaeger Coal & Land Company, 
a West Virginia corporation, the Ulman-Iaeger Coal & Land Company, a West 
Virginia corporation, and the Pocahontas Coal & Coke Company, a West Vir- 
ginia corporation. In this cross-bill Ross sets forth the purpose and objeets 
of the original bill substantially as above set forth, and that by subséquent 
proceedings and compromises had in the original cause ail questions had been 
substantially settled and ail relief obtained, save and except the partition be- 
tween Ulman and his aliénées and laeger and his aliénées; that Ulman pend- 
ing the suit had grantëd to Totten, Kent, and Neal one-fourth of his (Ulman'a) 
andivided fourth interest; that Totten and Kent had conveyed their interest 
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by later deeds back to laeger, wbile Neal conveyed hls luterest oî one-eight- 
leth to him (Ross) on November 14, 1889 ; that Ulman admitted hls (Ross') In- 
terest; that a controversy over the boundary lines had arisen between the par- 
ties to the suit and the trustées o£ the Fiat Top Coal & IJand Association, 
which had resulted in an ejectment suit and a compromise thereof, by reason 
ot which suit partition could not be proceeded with, and that, for this reason, 
complainant had waited until the détermination and compromise thereof to file 
his cross-blll; that Ulman in 1894 conveyed to John P. Crozer his interest 
In parts of the land, as shown by hls deed exhibited ; that W. G. W. laeger and 
Ulman in October, 1901, had conveyed to the Pocahontas Coal & Coke Company 
ail the lands lying south of Tug river, and Ulman, laeger's administrators, 
and devisees subsequently had conveyed ail their remaining interest to the 
Pocahontas Coal & Coke Company, but that ail thèse conveyanees excepted ail 
lands and interest previously conveyed by the grantors Ulman and laeger, and 
that the grantees purchased with full knowledge of the rights of said Ross; 
that Crozer and the Pocahontas Coal & Coke Company both held school tax 
titles to certain parts or parcels included in said original tract, and thèse 
school tax sales were void, because the Pocahontas and Crozer Companles 
were in possession as tenants in common with said Ross, and both were large- 
ly indebted to him for coal and timber eut from the lands so owned by them 
in common ; that a receiver in the ejectment suit appointed at the instance of 
laeger and Ulman had collected $166,000 which he had distributed to thèse 
tenants In common of said Ross, who had received his share, as well as theirs, 
and had not aecounted to him for his part thereof. Ross then allèges that he 
was at ail times ready and willing to pay his portion of the tax on said lands, 
that he bas offered to do so from time to time, but could never get any account 
thereof from his co-tenants Ulman and laeger. 

The eross-bill then further allèges conveyanees by laeger and Ulman to the 
Ulman-Iaeger Coal & Land Company and to the Bouvier-Iaeger Coal & Land 
Company of portions of said land, and the prayer of the cross-bilI is that since 
the complicated daims of title had been compromised and settled, that Ross 
bave his one-eightieth interest set ofE to him by partition, and that he bave 
also an accounting as to the coal and timber takeu pending the suit by his co- 
tenants and of his share of the royalties received by them from the receiver 
and for gênerai relief. To this cross-bill the Crozer Land Association and 
its trustées and the Pocahontas Coal & Coke Company and the défendant Al- 
fred J. Ulman flled their several demurrers, and it is thèse demurrers that I 
am now called upon to détermine. 

As stated, a very considérable portion of the original papers in the cause 
bave been lost or mislaid, but the plaintiff, Ross, by order entered on March 
7, 1907, was permitted to file in the case a new transcript of the record of 
the original cause, as found in the circuit court of McDowell county. 

Payne & Payne, Bâtes & Warren, and J. J. Darlington, for Ross. 

Brown, Jackson & Knight and Holt & Duncan, for Pocahontas Coal 
& Coke Co. 

Rucker, Anderson, Strother & Hughes, for the Crozer L,and As- 
sociation and its trustées. 

George E. Price, for Ulman. 

DAYTON, District Judge (after stating the facts as above). The 
grounds assigned for thèse demurrers hâve been reduced and con- 
densed with remarkable clearness and brevity by learned counsel in a 
brief filed for the Pocahontas Coal & Coke Company, into thèse four 
propositions : First, a cross-bill may not be predicated upon a settled 
controversy; second, a cross-bill may not be used for the purpose of 
introducing new and indispensable parties ; third, an original bill may 
not be filed in the guise of a cross-bill ; and, fourth, if the présent bill 
is to be treated as an original bill, this court has no jurisdiction, be- 
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cause it is not a controversy between citizens of différent states, but a 
controversy between a citizen of the District of Columbia and citizens 
of certain states. 

Taking up and considering thèse propositions in their order, it may 
be admitted at once that the first, as an abstract proposition, is both 
Sound and self-evident. There can be no cross-bill without an orig- 
inal bill. When the original controversy has been settled and dismissed, 
this dismissal carries with it the dismissal of the cross-bill, unless 
affirmative collatéral relief be asked for, and the fact that an original 
bill has once existed, but does so no longer, can give no ground for 
filing a cross-bill which virould be in effect only an original bill or bill 
of review. See Story's Eq. PI. §§ 398, 399, and note. It is therefore 
beyond peradventure true that a cross-bill cannot be filed in a con- 
troversy that has been settled. But how and when is a controversy 
"settled"? After suit in equity has been instituted in which a number 
hâve independent interests and are parties, can two or three of thèse 
parties make a compromise in pais, not ratified nor confirmed by the 
court, and thereby "settle" the controversy, and destroy the rights of 
others? Apply this proposition to the facts in this case. Ross allèges 
in his cross-bill that he purchased and took valid title to the one-eightieth 
part of this 150,000 acres of land ; that Ulman instituted the original 
suit to clear its title and partition it among the tenants holding the same 
in common ; that he, Ross, was recognized as such tenant in common by 
the principal défendant, W. G. W. laeger, and, upon the allégations con- 
tained in his ansvver, this court required the plaintifiE Ulman to amend his 
bills, and make him, Ross, as such co-tenant, a party, which he did, ad- 
mitting his right. Under such circumstances, can Ulman and laeger, 
by any number of private arrangements, compromises, or settlements, 
dispose of the case or controversy so as to deprive Ross of his in- 
dependent right to hâve his rights determined, his interest ascertained 
and set off to him, not at the will of the other parties, but by the court 
of equity before whose bar he has been brought for the purpose? 
To allow them to do so would be to make equity a minister of wrong 
and oppression, instead of justice and good conscience. To allow them 
to do so would enable a tenant in common to consummate in equity 
an ouster of his co-tenant in common, a thing which equity condemns 
and suffers to be accomplished in pais only under extraordinary cir- 
cumstances. In a case decided by the Suprême Court of Appeals of 
this State so recently as May 23, 1907— Reed v. Bachman, 57 S. E. 
769 (advance sheets August 10, 1907) — in a very full, clear, and able 
opinion Judge Brannon has reviewed the duties and obligations ex- 
isting between co-tenants in common and the légal rules governing 
this relation. Among other things, he says : 

"We hâve seen from the law quoted above that the possession of one Joint 
tenant Is the possession of another, aud that no mère silent possession by 
one for any length of time will alone divest the right of a brother tenant. That 
brother tenant may be in any part of this earth distant from the land, and 
he may repose in silence and confidence that his fellow's occupation will not 
destroy his right. He may assume this and sleep in composure. It is for the 
occupylng tenant to let him Ijnow that he clalms in hostility. The burden of 
showing this rests on him. Diligence Is not required of the absent brother. 
Where there is a deed procured by fraud or mistalce, for instance, diligence 
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af ter notice Is requlred, and suit must, soon be brought ; but npt so as to Joint 
tenants. That brother is put by the law under no duty of inquiry or diligence. 
If he chooses to let a co-tenant retain possession and talie the profits, he can 
do so. He is guilty of no négligence If he does not inquire. He may sleep^ 
in restful confidence of the good faith of his co-tenant under the law of co- 
tenaney. A co-tenant cannot lose his right by mère silence. That does not 
show aequiescence in loss of his estate." 

If this bè true, how much stronger must become the security of 
such tenant when his co-tenants bave impleaded him in a court of 
equity, admitting his right and asking that his interest be ascertained 
in severalty, and how impossible after thus inipleading him is it for 
them, by private agreenients, conveyances, compromises, and "settle- 
ments" between themselves, to wrest this security, this vested right, 
from him. Again, it is the very touchstone of equity jurisprudence 
that, having taken jurisdiction, it will administer plenary justice to 
ail parties, who may hâve interests in the subject-matter according to 
their right. No controversy is ever "settled" or ended in that court 
until ail such rights and interests are fixed and determined by its 
decree, and this is true regardless of the time and delay involved in 
its doing so. A court of equity recognizes neither lâches nor limita- 
tion in its own administration. I am therefore constrained to hold this 
first ground of demurrer untenable. 

The second proposition, that a cross-bill may not be used for the 
purpose of introducing new and indispensable parties, I am not so 
ready to concède to be sound as an abstract principle of equity prac- 
tice. It is based upon the ruling in Shields v. Barrow, 17 How. 130, 
15 L. Ed. 158. This ruling bas been much discussed by the courts, 
and quite a conflict has arisen as to it. In Brandon v. Prime, 14 
Blatchf. 371, Fed. Cas. No. 1810, it is said: 

"Opposed to ail this, there is the remarli of Mr. Justice Curtis in Shielda 
V. Barrow, 17 How. 130, 15 L. Ed. 138, and the reason given by him in support 
of it, to the effect that new parties cannot in any case properly be added by 
cross-bill, without citing any authority for It, and boolcs aud cases that hâve 
followed that remarlî without citing any other authority. That précise ques- 
tion was not Invoived in that case, but the mère dictum of such a judge of 
such a court would ordinarily be foilowed, specially by iower courts. An 
examination of his reasoning shows that he made the suggestion without much 
examination probabiy, and his reasoning does not cover the whole ground as 
to ail classes of cases. The modes of procédure he suggests would probabiy 
be ample in ail cases of cross-bills brought for discovery in ald of a défense 
merely to the original bill, but not in cases of those brought for relief as well 
as défense, where new parties would be necessary to the relief sought" 

In McComb v. C, St L. & N. O. R. Co. (C. C.) 7 Fed. 436-427, 
it is held: 

"It is proper for the défendant in a biil in equity, who flles a cross-bill, to 
make .défendants of parties not parties to the original biH, where they are 
necessary to complète relief" — citing Brandon v. Prime, supra. 

In Mercantile Trust Co. v. A. & F. R. Co. (C. C.) 70 Fed. 518, 
the proposition is discussed fully, the remark of Mr. Justice Curtis 
is dçtermitied to be mère dictum, applicable only to cross-bills seek- 
ing discovery and not affirmative rehef, and it is l^eld that new par- 
ties can be introduced in cross-bills. 
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Hogg, in his able work of Equity Procédure (volume 1, p. 263, § 
198), says: 

"It is settled that, where a cross-blll Is filed as a mère défense to the orig- 
inal blll, persons not parties to the original bill cannot be made parties to the 
cross-bill ; but, if the cross-bill seelîs affirmative relief, and shows that persons 
not parties to the original are necessary parties to the cross-bill, and the 
ends of justice require It, such persons should be made parties to the cross- 
bill." 

This statement of the law is fully sustained, so far as the practice 
in West Virginia is concerned, by the case of Kanawha Lodge v. 
Swann, 37 W. Va. 176, 16 S. E. 463, where Judge Lucas reviews the 
two prier cases, apparently to the contrary, of McMullen v. Egan, 21 
W. Va. 250, and W. Va., O. & O. L. Co. v. Vinal, 14 W. Va. 683, and 
overrules them in effect. On the contrary in Virginia, Derbyshire v. 
Jones, 94 Va. 140, 26 S. E. 416, would seem to hold to the opposite 
view, though not décisive. 

A careful examination of thèse and other authorities cited by Mr. 
Hogg and in 5 Rose's Notes, p. 450, leads me to conclude that the 
second proposition of demurrants, that new parties cannot be made 
in any case, by cross-bills, is not sound, but that Mr. Hogg has cor- 
rectly stated the true rule in the paragraph above cited. 

But, if this were not so, in this case the proposition would not be 
tenable for another reason. The new parties introduced by this cross- 
bill are merely pendente lite vendees of the parties to the original bill. 
They are not indispensable parties. They not only purchased pending 
the suit, but also after formai notice of lis pendens had been entered 
of record in McDowell county. Under such circumstances, they can 
hâve no other or différent rights than their vendors the original par- 
ties had. and it was not incumbent on Ross to make them parties at 
ail to his cross-bill. If, therefore, he has brought them in and en- 
abled them to hâve opportunity to défend independent of their vendors, 
they cannot complain. 

In view of what I hâve already said, it is not necessary for me to 
consider the third proposition, that "an original bill may not be fîled 
in the guise of a cross-bill," further than to say that, while absolutely 
sound as an abstract proposition, it is nevertheless wholly inapplicable 
to the facts and conditions existing in this case as set forth in the 
cross-bill. Counsel say: 

"The litigation was compromised and settled, but the cause was permitted 
to sleep upon the docket for many years." 

Well, be it so, who compromised and who "settled," and with whom 
and who permitted the cause to sleep? Was it not Ross' co-tenants 
who compromised and settled out of court, with themselves alone, and 
who let the cause sleep? And do they want equity to give them créd- 
it for their own acts in this particular, to the injury and deprivation of 
the rights of their co-tenant? Judge Brannon in Reed v. Bachman, 
supra, has so clearly shown that lâches and négligence cannot be re- 
lied on in any event between tenants in common, and has so fully 
cited the authorities that I deem it unnecessary to pursue the question 
further. 
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We now corne to the considération of the fourth proposition, to the 
effect that, if the présent bill is to be treated as an original bill, this 
court has no jurisdiction, because it is not a controversy between citi- 
zens of différent states, but a controversy between a citizen of the 
District of Columbia and citizens of certain states. This must be ad- 
mitted without a moment's hésitation. It is well settled that a résident 
of the District of Columbia is not "a citizen of a state" within the con- 
stitutional provision giving fédéral courts cognizance of controversies 
between citizens of différent states. Hooe v. Jamieson, 166 U. S. 395, 
17 Sup. Ct. 596, 41 L. Ed. 1049. While this is true, it is equally well 
settled that in suits not original, but ancillary, to litigation already 
pending in a Circuit Court ol the United States, the citizenship of the 
parties is whoUy immaterial. Freeman v. Howe, 24 How. 460, 16 L- 
Ed. 749 ; Railroad Co. v. Chamberlain, 6 Wall. 748, 18 L. Ed. 859 ; 
Railroad Co. v. Bank, 134 U. S. 276, 10 Sup. Ct. 550, 33 L. Ed. 900; 
First Nat. Bank v. Salem Mills Co. (C. C.) 31 Fed. 580. Thèse cases 
hold necessarily a cross-bill to be such an ancillary proceeding. It is 
therefore clear that this fourth proposition, while absolutely sound 
in the abstract, can hâve no application in this case, for the simple 
reason that Ross' cross-bill can under no view of the case be considered 
an original bill, but, on the contrary, nothing more than an ancillary 
one, seeking enforcement of the équitable rights which he allèges are 
set forth and admitted in the bills filed in the original cause. There 
can be no Question now as to this court's jurisdiction of the original 
controversy. It was brought in the state court by Ulman against not 
Ross, but his vendor, Neal, who by laeger's pétition to remove was 
alleged to be a citizen of Virginia, and this allégation bas never been 
denied. He having, after suit brought, conveyed his interest to Ross, 
this court, at the instance of laeger and by reason of the allégations 
of his answer, required Ulman to amend and make Ross a party. 
Ross fîled his answer p^^omptly, and asked that, in any partition that 
should be made, his one-eightieth share should be allotted to him. He 
now files this cross-bill to enforce this right, alleging the delay to hâve 
been occasioned by the pendency of litigation to settle title, which at 
last had ended. Thèse allégations 1 must, upon demurrer, hold to 
be true, and, so regarding them, I cannot question this court's jurisdic- 
tion of the original cause nor Ross' right, regardless of his citizenship, 
to file this cross-bill ; and the demurrer thereto must be overruled. 



In re KUFFLER. 

(District Court, E. D. New York. Angnst 9, 1907.) 

1. Bankkuptoy— REFasAL OF DiscHABGE— Effect in Second Pboceeding. 

The refusai of a discharge to a bankrupt renders the Issue as to his 
right to a discharge from debts provable in that proceeding res judicata, 
and he is not entitled to retry it in a second proceeding, even though the 
enforcement <jf such debts may hâve become barred by limitation ; the 
bar of the statute being avallable to him as a défense when it is sought to 
enforce the debts or prove them in the second proceeding, but not on an 
application for a diseharge. 
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2. Same— REDUCTION or Debt to Judgment. 

The fact that a debt proved in bankruptcy proceedlngs In which the 
debtor was refïised a discharge was afterward redueed to judgment does 
not create a new debt in such sensé that the bankrupt may retry the 
question of his right to a discharge therefrom In a second banlsruptcy pro- 
ceeding instituted by him. 

In Bankraptcy. On motion to stay the bankrupt from applying for 
a discharge from certain debts. 
See 153 Fed. 667. 

Benjamin Tuska, for creditors. 
Saul S. Myers, for bankrupt. 

CHATFIELD, District Judge. The bankrupt, Adolph Kuffler, in- 
stituted a voluntary proceeding in the Southern District of New York 
on May 15, 1899, in which certain claims against him by Hinsdale, 
Smith & Co. and by Joseph Mayer's Sons were scheduled in his list 
of debts. After a considérable period of litigation, objections to his 
discharge having been filed by thèse creditors, his application for such 
discharge was disçiissed for want of prosecution on the 12th day of 
October, 1903, and, with référence to thèse debts, this décision made 
the questions arising within the scope of that décision res adjudi- 
cata as to the bankrupt. An appeal was taken from this décision. The 
bankrupt petitioned for a review of this order, and this pétition was 
dismissed by the Circuit Court of Appeals for this circuit. A motion 
for reargument was also denied ; and upon the 18th day of December, 
1905, the said bankrupt filed a voluntary pétition in bankruptcy in the 
Eastern District of New York, upon which an adjudication was enter- 
ed. Subsequently an application was made to this court to vacate and 
set aside this adjudication of December 18, 1905, and to dismiss the 
bankruptcy proceedings, with a stay of further prosecution by the bank- 
rupt of said proceedings. An order to this efïect was entered on the 
19th of February, 1906, and from this order an appeal was taken to 
the United States Circuit Court of Appeals for the Second Circuit. 
This appeal was decided upon the 7th of January, 1907. 151 Fed. 
12, 80 C. C. A. 508. The Circuit Court of Appeals reversed the order 
of dismissal of February 19, 1906, without préjudice to an application 
by the creditors, such as was suggested in the opinion. This sugges- 
tion is as follows : 

"It is the right of an insolvent debtor who may bave acquired property 
and ineurred debts subséquent to an adjudication of bankruptcy to prose- 
cute a second proceeding to obtain his discharge. The effect of an order like 
the one under review would be to deprive him of that right" — the court In 
Its opinion having previously said that "some debts are scheduled in the sec- 
ond proceeding which were not provable in the first." 

With référence to the debts and assets scheduled in both proceed- 
ings, the court in its opinion says: 

"Where the eame debts and the same assets are scheduled in the two pro- 
ceedings, one being commenced subséquent to the termination of the other, It 
is manifest that the last proceeding Is merely an attempt to évade the former 
one. To permit it would be to sanction a fraud upon the court. As thia 
court said in Re Fiegenbaum, 121 Fed. 69, 57 C. C. A. 409 : 'Not only should 
the court of bankruptcy protect the creditors from an attempt to retry an Is- 
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sue already trled and determlned between the same parties, but the court,. 
for its own protection, stiould arrest, in limine, so flagrant an attempt to cir- 
cumvent its decrees.' " 

The meaning of the Circuit Court of Appeals décision is apparently 
that the bankrupt, if insolvent, may apply for a discharge from debts 
acquired subsequently to the first proceeding, and any debts incurred 
previous to the former proceeding, but not provable therein, provided 
thèse debts are such as can be discharged in bankruptcy. 

Under this décision, the matters relating to the debts with relation 
to which a discharge was refused in the first proceeding are res ad- 
judicata as against the bankrupt in so far as the issues involved in the 
original proceeding affect thèse daims. The bankrupt has attempted 
to bring in many questions concerning the original claims and his 
reasons for being unable to prevent the déniai of a discharge in the 
first proceeding. Thèse are ail immaterial so far as the question of a 
discharge upon the grounds of the original application are concerned. 

The bankrupt, as has been decided by the Circuit Court of Appeals, 
may prosecute the présent proceeding with référence to debts not af- 
fected by the original proceeding ; that is, he may prosecute a proceed- 
ing in bankruptcy with référence to any claims, in so far as the issues 
relating to those claims are outside of those rendered res adjudicata 
by the order of October 12, 1903. The bankrupt in the présent pro- 
ceeding attempts to take the claims of Hinsdale, Smith & Co. and 
Joseph Mayer's Sons out of the scope of the former décision, and to 
free thèse claims from the question of res adjudicata,, by setting up 
the proposition that thèse claims hâve since the original application be- 
come unenforceable through the accrual to the bankrupt of a défense 
under the statute of limitations of the state of New York, and, by the 
further argument, that thèse claims hâve been reduced to judgment in 
the State court, and thereby merged in new debts provable in the new 
proceeding. It therefore remains to be considered whether the pre- 
vious bankruptcy proceeding, or the dismissal of the application for a 
discharge upon thèse debts, would prevent the statute of limitations 
from running. This is a question to be determined by the référée in 
the présent proceeding, and cannot be disposed of upon a motion like 
the one now before the court, to stay the bankrupt from obtaining a 
discharge on the grounds already considered in the prior bankruptcy 
proceeding. 

It would seem, therefore, that (inasmuch as the bankrupt was refused 
a discharge) section 14b of the bankruptcy act (Act July 1, 1898, c. 541, 
30 Stat. 500 [U. S. Comp. St. 1901, p. 3427]), prohibiting a second ap- 
plication within six years after a priof discharge, is not applicable, and 
under the décision of the Circuit Court of Appeals, the bankrupt may 
prpsecute the présent proceeding with référence to any matters not 
res adjudicata, and as to any claims not provable in the original pro- 
ceeding, or not themselves rendered res adjudicata, so far as the prés- 
ent application for a discharge is concerned. 

In so far as the claim of the statute of limitations may be a défense, 
it would be a ground for a motion to expunge the claims before the 
référée, and would be an answer to any suit upon thèse clainis. The 
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bankrupt therefore, if insisting upon the défense of the statute of lim- 
itations, is not in a position to ask for a discharge in bankruptcy from 
the daims against which he allèges that the défense exists. He is pre- 
cluded by the décision in the former proceeding from asking for a 
discharge from thèse claims upon the grounds previously adjudi- 
cated in the former proceeding, and the motion of the creditors Hins- 
dale, Smith & Co. and Joseph Mayer's Sons should be granted in so 
far as they ask for a stay against the bankrupt from applying for a 
discharge with respect to their claims. With référence to thèse claims, 
the bankrupt must be left to his ordinary remédies, and to any dé- 
fenses which he can substantiate to actions brought upon thèse claims. 
The présent proceedings may be prosecuted by him with référence to 
the debts not included in the first proceeding or rendered res adjudi- 
cata therein, as above set forth. If, however, the claims hâve since been 
merged into judgments, and thus taken out of the six-year statute of 
limitations, it must first be determined whether thereby a new debt has 
been created. It may be admitted that the judgment is a new debt in 
so far as it wipes out the old debt upon the simple cause of action, and 
would defeat the effect of a previous discharge, if the creditor elected 
and were allowed to obtain the judgment in préférence to claiming 
his rights under the old bankruptcy proceeding. Bradford v. Rice, 
102 Mass. 472, 3 Am. Rep. 483. But it does not follow that, where a 
discharge has been refused, a prosecution to judgment will create a 
debt upon which a new pétition in bankruptcy can be founded. This 
would defeat the very object of the section. Bankr. Act 1898, as 
amended by Act Feb. 5, 1903, c. 487, § 4, 33 Stat. 797, § 14b, subd. 5 
[U. S. Comp. St. Supp. 1905, p. 684]. 

As to the further contention that, upon an application for discharge, 
the efïect of a discharge cannot be considered, but merely the bank- 
rupt's right thereto (In re Clafï [D. C] 111 Fed. 506; In re Thomas 
[D. C] 92 Fed. 912; In re Rhutassel [D. C] 96 Fed. 597), it is con- 
sidered that the objection is without force upon this motion. 

The discharge is from "ail provable debts except the debts therein 
specifically excepted" (section 17, Bankr. Act 1898), and the debts in 
question herein are provable and will be discharged, especially as they 
hâve been included in the présent schedules, unless excepted from the 
discharge in terms ; that is, "specifically" named as excepted. 

The cases cited by the bankrupt, and referred to, supra, hold simply 
that if a debt is not provable (that is, not such a debt as can be dis- 
charged) that fact is to be determined when the discharge is set up 
as a défense to their enforcement, and not upon the application for 
the discharge itself. But thèse cases are not authority for the prop- 
osition that provable debts, not intended to be discharged, should not 
be specifically excepted from the order of discharge. 

The motion to stay the bankrupt from applying for a discharge upon 
the debts of Hinsdale, Smith & Co. and Joseph Mayer's Sons will be 
granted. 
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OITT OF SACRAMENTO v. SOUTHERN PAO. CO. et al. 

(Circuit Court, N. D. California. September 3, 1907.) 

No. 14,006. 

INJUNOTION— Preliminart Injunction— Right in Gênerai.. 

Where an answer not only puts in issue ail the materlal averments of 
the blll, but (ully négatives its equity, whatever the rights of the parties 
may ultimately be found to pe on final hearing, the complainant is not 
entltled to a prellminary injunction, except it appear either that Irrépar- 
able Irijury -will resuit from its déniai or that some spécial or peculiar clr- 
cumstances exist to warrant a departure from the rule. 

[Ed. Note. — For cases in point, see Cent. Dig. roi. 27, Injunction, § 319.] 

In Equîty. On motion for prelimlnary injunction. 

R. Platnauer and A. A. De Ligne, for complainant. 
Devlin & Devlin, for défendants. 

VAN FLEET, District Judge. An attentive examinatîon of the 
pleadings and the affidavits used at the hearing, in the light of the 
very full and thorough présentation of the matter by counsel for both 
sides, discloses no fact to take the case ont of the gênerai and well- 
settled rule that when, as hère, the sworn answer fully and positively, 
in unequivocal terms, dénies ail the material allégations of the bill on 
which the complainant's asserted equity rests, a preliminary injunction 
will be denied, or, if previously granted, will be dissolved. High on 
Injunctions, §§ 698, 1505; Home Insurance Co. v. Nobles (C. C.) 
63 Fed. 643; St. Louis, K. C. & C. Ry. Co. v. Dewees (C. C.) 33 Fed. 
691. 

The bill seeks to enjoin the défendants from proceeding with the 
construction of a certain platform or structure in course of érection 
by them at the commencement of the suit, on a strip of ground near 
the river front of the complainant, particularly described, and alleged 
to be a part of Front street, one of the public streets of the munici- 
pality, and which structure it is alleged is of a character to constitute 
an obstruction to the free use of said street and as such a public nui- 
sance ; and it is asked that the défendants be required to remove such 
obstruction and be perpetually enjoined from digging into, tearing 
up, or otherwis'e interfering with any portion of the premises in dis- 
pute. The verified answer of the défendants not only dénies cate- 
gorically that the strip involved is a part of Front street, or that said 
street is being in any manner ûbstructed by them, but sets up affirma- 
tively that the disputed premises is wholly outside the limits of 
Front street, or any other street in the city, and lies between the west 
line of said Front street and the east bank of the Sacramento river 
(which defines the boundary of the city on the west), and constitute a 
part of the levée system of said city on its water front; and it is al- 
leged that défendants and their predecessors in interest hâve, for more 
than 30 years, under the sanction of franchises and ordinances duly 
granted and passed by the authorities of the city and a confirmatory 
act of the Législature of the state (ail of which are set out and alleged 
to be still in full force and effect), occupied and had possession of the 
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premises in dispute, with other portions of said water front and 
levée, for gênerai railroad and shipping or transportation purposes, 
with right to erect thereon railroad tracks, wharves, sheds, platforms, 
and other structures appropriate for the purpose; that no objection 
has ever been interposée by complainant to such use, nor bas it ever 
raised any question as to the validity of said franchises or ordinances 
or the rights claimed thereunder by défendants prior to the commence- 
ment of the suit. But it is alleged that, to the contrary, the complain- 
ant has permitted défendants and their predecessors in interest to rest 
upon the existence of the said ordinances and franchises, and to ex- 
pend large sums of money in the construction and maintenance of such 
railroad tracks, sheds, platforms, and other structures hereinbefore 
referred to, and that complainant is in equity and good conscience now 
estopped to maintain the présent action, or to assert that the ordinances 
referred to are not in full force and efïect, or in any way to interfère 
with or enjoin the défendants from exercising the rights granted and 
secured to them by the terms thereof . 

It thus appears that the answer not only puts in issue ail the mater ial 
averments of the bill, but f uUy négatives its equity ; and it is therefore 
obvious, under the rule above stated, that whatever the ultimate rights 
of the parties may, upon a final hearing of the suit, be found to be, the 
plaintiff is not entitled to a preliminary injunction, except it appear ei- 
ther that irréparable in jury will resuit or that some spécial or peculiar 
circumstances exist to warrant a departure from the rule. No such cir- 
cumstances are disclosed, nor is there anything to indicate that any 
material injury whatsoever, not already accrued, will resuit to the com- 
plainant's interests from the alleged acts of the défendants. In fact, 
there is no serions question made by complainant as to any damage 
that is to resuit from défendants' use of the premises pending the ac- 
tion; its principal contentions being as to the validity or limitations 
of the ordinances under which défendants claim, and as to whether, in 
fact, the property involved is a part of the public street. But thèse 
are questions which, while involved in the final détermination of the 
case, may not properly be discussed at this time, since they cannot be 
determined upon this motion. Ryan v. Williams (C. C.) 100 Fed. 177. 

Ail that is to be determined hère is the question as to the complain- 
ant's right, in the présent state of the pleadings and under the facts 
presented at the hearing, to hâve the défendants' threatened acts re- 
strained pending final détermination ; and it is clear from the showing 
made that complainant is not entitled to that relief. 

For thèse reasons, the motion for an injunction pendente lite will 
be denied, and the temporary restraining order heretofore granted 
by the state court on the filing of the bill therein will be dissolved. An 
order will be entered accordingly. 
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